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ADDENDA 


Section 60 of the Code of Civil Procedure. 

B . — The amendments made to section 6o by Act IX of 
1937 shall not have effect in respect of any proceedings arising 
out of any suit instituted before the first day of June, nineteen 
hundred and thirty seven .— Act IK of ig37, s, 3. 


Amendments made by the Madras Hlg:h Court 

Order XIII. 

Rule 9— Substitute the rollowtng for the existing sub-rule (3) and re*nun)ber the 
existing sub rule (4) as sub-rule ($) 

(3) Every applicniion for return of a document under the first proviso to sub rule 
(i) shall be made by a veriiied petition and shall set forth facts justifyng the Immedi- 
ate return of the original. 

(4} The Court may make such order as it thinks fit for the costs of any or all the 
p.irties to any application under sub-rule (i).''Thc Court may further direct that any 
costs incurred in complying with or paid on application under sub-rule (i) or 
incurred in complying with the provisions of rule 5 of this order, shalhbc included 
as costs in the cause. 


Orobr XXI. 

Rule It— (i) Add the following to sub-rule (z) <j) 

*'In an eseculioa petition praying for relief by way ofattachment ofa 
decree of the nature specified in sub-rule (0 of rule $3 of this order there shall not 
be included any other rdief mentioned in this clause'*, 

(2) Add the following proviso at the end of sub-rule (2) 

'‘Provided that when the applicant files with his application a certified 
copy of the decree, the particulars specified in clauses (b). (c) and (h) need not be 
given in the application''. 

Rule 17— (0 Substitute the following for sub-rule (i) 

*‘(t) On receiving an application for the execution of 3 decree as provided 
by rule It, suh-rule (2), the Court shall ascertalo whether such of the requirements 
of rules 1 1 to 14 as may be applicable to the case have been complied wnh ; and 
if they have not been complied with, the Court may reject the application if the 
defect is not remedied within a time to be fixed by it”. 

(2} Add the following proviso at the end of the rule 

''Provided that where an execution application is returned on account of 
irarcuracy in the particulars rcquiied under rule ii (2) fg), the endorsement of 
leiurn shall state what in the opinion of the returning officer is the correct amount". 
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Rule 22— Snbstilute ilie following for sob rule (l) 

•'(0 Where an application for execution is made— 

more than two years after the date of the decree, or 
M acainsl the legal representalwe of a party to the decree, or 
(J\ \\here the party to the decree has been declared insolvent, against the 
Assignee or Receiver in Insolvency, the Court executing the decree shall issue a 
notice to the person against whom execution is applied for requiring him to show 
cause, on a date to be fixed, why the decree should not be executed against him : 

Provided that no such notice shall be necessary in consequence Qf_ more than 
two vears having elapsed between the date of the decree and the appl cation for 

. dale of the last order 

' V - le on any previous 

. , • being made against 

“PP '"'' ” „ ,m., appLcatioo for 

exeMloi. ' •“ '““P “8“'"*' 

him." 

(jl Add the following proviso to sub rule (2) of rule 22 ^ 

“Provided that no order for execution of a decree shall be invalid owing to the 
omission of the Court to record its reasons unless the judgment-debtor has sustained 
substantial injury as the result of such omission.” 

Rule 24— Substitute the following for sub-rule {3) 

“(il iri every such process a day shall be specified on or before which it shall 
he executed and a day shall be specified on or before which it shall be returned 
to Court." 


Rule 31— (‘) Substitute the following for sub-rule (3)5— 

“{2I Where any attachment under sub-rule (i) has remamed in force for three 
months if the judgment-debtor has not obeyed the decree and the decree-holder 
has applied to have the attached property sold, such property may be sold and out 
of the proceeds the Court may award to the decree-holder in cases where any 
amount has been fixed by the decree to be paid as an alternative to delivery of 
movable propeny, such amount, and. in other cases such compensation as it thinks 
fit and shall pay the balance (if any), to the judgment-debtor on his application. 

“(3) Where the judgment-debtor has obeyed the decr^e and paid all costs of 
executing it.,which he Is bound to pay, or where^auhe end of three months from 
the date of the atiachmem, no application to have the propetty^sold has been made 
or if made, has been refused, the attachment shall cease". 

(j) Add the following as sub-rule (4) 

•{4) The Court may on application extend (he period of three months mentioned 
in sub-rules (a) and (1) to such period not excccdirg six months on the whole as 
it may think fit". 

Rule 31— Substitute the following for sub-rules (3) and (4) ; — 

"(3) Where any attachment under sub-rule (i) or sub-rule (2) has remained 
in force for three months, if the judgment-debtor has not obeyed the decree and the 
i* - “attached property sold, such properly may 

1 ■ • . ■ the Court may award to the decree holder 

• ■ ■ and shall pay the balance (if any', to the 

■ ■ The Court mav on application extend the 

■ > ■ ein to such ptriod not exceeding one year on 


“(4) Where the judgmeni-dehlor has obeyed the decree an I pa'd all costs o( 
executing it which he is bound to payj or where, at the end of ihree monihs from 
(he date ol the atiachament or of such extended period which the Court may order 
under tub-rule (3). no application to have the property sold has been ma ie, or if 
made has been refused, the atiachment shall cease." 


Rule 4;— Subsiituie the following for sub-rule (1);— 

■Where agrienhute pro-luce is attached, the Court shall make such arran'-ements for 

the custody thereof as It may deem sufficient and, for the purpose ofcnablinc the 
Court to make such arrangcmenis, every application for the .attachment of a growing 
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crop shall specify the time at which it is likely to be fit to be cut or Rathenl ; and 
the applicint sinll deposit in Court within a date to be fixed by Court, such sum 
as the Couit may deem sufficient to defray the cost of^watching and tending the 
crop till such time." 

Rule 53— Substitute the following for sub rule (i) (b) (ii) 

“fii) the holder of the decree sought to be executed or hts judgment-debtor if he has 
obtained the consent in xvrlting of the dcctee-holder or the permission of the 
attaching Court, applies to the Court receiving such notice to execute the attached 
decree.” 


Rule 54— .^dd the following as sub-rule (3) 

“(3) The order of attachment shall be deemed to have been made as agiinst transfe- 
rees without consideration from the judgment-debtor from the date of the order of 
attachment, and as against all other persons from the date on which they respec- 
tively had knowledge of the order of aliachnient, or the date 00 wh'ch ibe order was 
duly proclaimed under sub rule (a) whichever is the earlier.*' 

Rule 57— Substitute the following for rule 57 i — 

(■} Where any property has been attached in execution of a decree and ihe 
Court hearing the execution application either dismisses it or adjourns (he proceedi- 
ngs to a further dale, Jt shall state whether the attachment continues or ceases, 
provided that when the Court dismisses such an application by reason of (he 
decree-holder’s default the order shall state that the .attachment do cease. 

(3) Where the property attached U a decree of the nature mentioned in sub-rule 
(Oof rule 53, and tlie Court executing the attached decree. It shall report (0 the 
Court which attached the decree the fact of such dismissal. Upon the receipt of 
such report the Court attaching the decree shall proceed under the provisions of sub 
rule (0 and communicate its decision to the Court whose decree is attached." 

Rnie 66— Renumber the existing clause (e) to sub-rule (e) as (0 and add the 
following as clause (e)'— 

"The value of the property as stated (i) by the decree-holder and (il) by Ihe 
judgment-debtor." 

Rule 67— Add the following as sub-role (4) 

"(4) Unless the Court so directs it shall sot be necessary to send a copy of the 
proclamation to the judgment-debtor." 

Rule 69— Substitute the following for snb-rule (e) 

"(3) Where a sale isadjoarned under sub-rule (1) for a linger period than thirty 
days, a (tesh proclamation under rule ^ shall be made, unless the judgment-debtor 
consents to waive it.** 


Rule 75— Substitute the following for the existing rule : — 

"75 (1) Where the property to be sold 1$ a crowing crop and the crop from its 
nature admits of being stored but has not jet been stored, unless the Court decides 
to proceed under the provisions of sub-rule (2) hereunder, the day of the sale shall be 
so fixed as to admit ofits being made ready for storing before the arrival of such 
day, .and the sale shall not be held until the crop has been cut or gathered and is 
ready for storing. 

(2) Where the crop from its nature does not admit of beirg stored, nr can be sol,! 
to greater advantage in an unripe state, it may be sold befere il is cut ani gathered 
or m such unnpe state, and the purchaser shall be entitled to enter on the land, and 
do all that is necessary for (be purpose of tending and cutting or gathering it." 


Rule 85. — Substitute the following for Ihe existing rule 

The full amount of purchase money payable and the amount requirec! for the 
Time for pa>meot in full of Eoneral sump for ihc ccnliaiie u^er role 54 sh.ll 
- purchase mooe, and value of paU >>J 9°"" 

siamp for rmttiCcale of sale. Cotirt closes on ihe £f.cer.Ih i)a, Irons Ihe sale of 
the p-opetty. 

Provided that in calculating the amoonf to be so paid into Court, the porchsier 
sliill hate the advantage of any sei-cffio »hicb he may be eatnled under rule 72. 
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Rule S7.— Substitute the following for the e'jsting 
KNtry Ie•s^le of Imiuovable proptrly^ln default of the p'lituent of the amounts 
. .. mentioned in rule 8s will ui the period allowed for 

Notification on le- ale. . such payment, shall be made after the issue of a 
fresh proclamation in the manner and for the period hereinbefore prescribed for the 


sale. 

Rule 8 q— S ubstitute the following for sub-rule (1) : — 

Where immovahle properly h'ive been sold In execution of a decree the 
judgment-debtor, or any person deriving title from the judgment-debtor, or any 
person holding an interest in the property may apply to have the sale set aside on 
hi3 depositing in Court — 

(a) for payment to the purchaser, a sum equal to 5 per cent of the purchase 
money, and 

(4) for payment to the decree-holder, the amount specified in proclamation 
of sale as that for the recovery of which the sale was ordered, less any amount 
which may, since the date of that proclamation of sale, have been received by the 
decree-holder : 


Provided that where the immovable property sold is liable to discharge a portion 
of the decree debt the payment under clause (d) of this sub-rule need not 
exceed such amount as under the decree the owner of the property said is liable 
to pay. 

Rule go—Subsiituie the following for the existing rule • 

“go. Where any immovable property has been sold in execuiion of a decree, 
the decree-holder, or any person enulled to share in a rateable distribution of assets 
or whose interests are affecied the sate, may apply to the Court to set the sale 
aside on the ground of a material irregularity or fraud in publishing or conducting 
it : 


Provided that the Court may, before admitting the application, call upon the 
applicant either to furnish security (0 the satisfaction of the Court for an amount 
equal to that mentioned in the sale warrant or that realized by the sale, whichever 
la less or to deposit such amount in Court , 

Provided also that the security furnished or the deposit made as aforesaid, shall 
he liable to be proceeded against only to the extent of the deficit on a te-sale of the 
, properly already brought to sate. 

Provided further that no sale shall the set aside on the'erounS of irregularity or 
fraud unless upon the facts proved the Court Is satisfied that the applicant has 
sustained substantial injury by tea ion of such irregularity or fraud.'* 

Rule gq— Subsiiiule the following for the existing rule— 

' gg Where the Court is satisfied that the resistance ot obstruction was occasioned 
by any person (other then those mentioned in rulegS) claiming in good falih to be 
in possession of the property on his own account or on account of some person other 
than the jiidgmeni-defaior, the Court shall make an order dismissing the application." 



Amendments made by (he Calcutta Higrh Court. 

Order XXL 


For rule 1, Onlcr 21 BubstUntc the following : — 


Modes of pa\ iiig money under 
decree. 


I. (1) All money payable tiiulcr a 
shall be paid as follows, namely : — 


decree 


(«) by deposit in or by poNlal monoy onlcr scut to llio Court whoso duty it is 
to execute the decree, or 

(i) out of Court to the decree-holder, or 
. V .,t • 1 ’-jcrcc diiccts. 

JSC (n) of sub-rule (/) notice 
( ■ or the person in who'-e favour 

the Order is made. 

' ■ ...... I 1 . . pjjy, 

proco«a- 

■ ' until the 


Order XLII. 

For rule 1, Order <12 substitute the following 

I The rules of Order 41 shall apply, so far 


Procedure. 


be r 

SCC'K 

tlic 

instance. 


as may be, to appeals from Appellate Decrees : 

’ • ’ ' .* f •*.... p 

• Court 
which 
' if first 

Amendments made by the Chief Court of Oudb. 


Order XVIII. 

To rule 8, Order XVIII, add the following proviso : — 

“Provided that such memorandum shall not bo necessary in the case of a 
.Tudge, who has obtaiuoj tho previous sanction of the Chief Court to dictate 
evidence in open Court.” 

Ilule U (i) 

In lino 1 of rule 14 (l). Order XVIII between the wools “is” and "unable” 
niurt “not authorised by the Chief Court to dictate and is.” 


Amendments made by the Madras High Court. 

Order XVI. 


Sulstitiitc tho following for r. 21 : — 

(1) 'When a party to a suit is rcquiretl by any other parly tlicrcto to give 
„ , evidence or to produce a document, the provi- 

Rules m the ci'o o( parties ..jons ns to wltnc5*>cs shall apply to him ns far 


appearing as witnesses. 


ns n]>plic.ib]e. 


■’jo Court may 
money equ.al 
■ ItnC'^ses in the 


Order XLV. 

Order XLV, r. 7. — I'e!iuinl>er llic pre-ent sub-r. (?) of r. 7 of O. XLV a« 
fulv-r. (J) ami iit«ort llio follow ing n® fob-r. (?) : — 

“Xo «uch M'curily «« mentione<l in r. 7(l)cL('t) ®hall he require*! from th" 
C P. Co-lo-lJ 
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Rule 87.— Substiintc ihc followins for llie t>isi»nc 
Every rc'Sale of Immovable prf'ptriyjln defmlt of tbe piyment of the amoiinls 
„ . r,,. -,i„ meniioncd in rule 85 will iti ilic period allowed for 

Notification on te-s»lc. , s„ch payment, si, all be ma.le after the issue of a 
fresh proclamation in the manner and for ihe period hereinbefore prescribed for the 
sale. 


Rule 8 q— S ubstitute the following for fub*rule (1) 

Where immovable property have been sold in execution ot a dterte the 
judgment-debtor, or .any person deriving title from the Judgment-debtor, or any 
person holding an interest m the property may apply to hive the sale set aside on 
his depositing in Court — 

(a) for payment to the purchaser, a sum equal to S per cent of the purchase 
money, and 

{b) for payment to the decree-holder, the amount specified in proclamation 
of sale as that for the recovery of which the sale was ordered, less any amount 
which may, since the date of that proclamaiion of sale, have been received by the 
dttree-boldet ; 


Provided that where the immovable property sold Is liable to discharge a portion 
of the decree debt the payment under clause (d) of lids sub-rule need not 
exceed such amount as under the decree the owner of the property said is liable 
to pay. 

Rule 90— Substitute the following for the existing rule 

“90. Where any immovable property has been sold in execution of a decree, 
the decree-holder, or any person entitled to share in a rateable distribution of assets 
or whose interests are afTecied the sale, may apply to the Court to set the sale 
aside on the ground of a material irregularity or Iraud in publishing or cinduciing 
it : 

Provided that the Court may, before admitting the application, call upon the 
applicant either to furnish secuiity to the satisfaction of the Court for an amount 
equal to that mentioned in the sale warrant or that realized by the sale, whichever 
is less or to deposit such amount in Court ^ 

Provided also that the security furnished or the deposit made as aforesaid, shall 
be liable to be proceeded against only to the extent of the deficit on a re*sale of the 
, properly already brought to sale. 

Provided further that no sale shall the set aside on the ground of irregularity or 
fraud unless upon the facts proved the Court Is satisfied that the applicant has 
sustained substantial injury by rea.on of such Iriegulariiy or fraud.’* 

Rule 99— Substitute the following for the existing rule— 

' 99 Where the Court is satisfied that the resistance or obstruction was occasioned 
by any person (other then those mentioned in rule 98) claiming in good faith to be 
in possession o( the property on his own account or on account of some person other 
than the judgment-debtor, the Court shall make an order dismissing the application.” 
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Uic words “for three montlis or for such other ]«rioils not exceeding one year in 
tile whole, ns may on siifiicicnt c.mse shown, Iw fixed by the (’oiirt. 

Rule 39 — In sub-rule (J) of rule 39 delete the words “in civil prison” in the 
first place where they occur. 

Rule 45 — Add to sub-rule (/) of rule 45 after deleting the full stop at the end 
of the sub-rule : — 

“and the applicant sliall pay into Court such sums ns he may from time to 
time be required by the Court to pay in onler to defray the costs of such 
arrangements.” 

Rule 50 — In sub-rule ( 2 ) of rule IjO add the words “or to the Court to which 
it is sent for execution” after the words “parsed (he decree” and before the words 
“for leave”. 

Rule 53 — Sulstitnte the following /or Rule (53) (/) (i) : — 

“(J5) (;) (6).— if the decree sought to be attached was passed Ity another Court, 
then by liic is=ue to such other Court (or to the Court to which that decree may 
have been transferred for execution) of a notice by the Court before which the 
application had been made requesting such other Court (or the Court to which tlie 
decree ma ’ ' ... . . *, 1 ,^ gj^^y j],g 

execution < 

(0 til or 

' ' ’ ’ ” - ' • • . » . '>d, orhis judgment-debtor, 

writing or the permission 
to the Court to which the 
•cute the attached decree”. 

Rule 57— the la^t sentence from Rule 57 and add the following sub* 
paragraph to the rule 

“upon every order di-mi^sing an execution case in which there is an attach- 
ment, the attachment shall cease unless the Court otherwise directs”. 

Itulo 6S— the following for Rule 5y : — 

"58 (1). Wlicii any claim i- nreferroil to any property, the subject-matter of 
execution proceedings, or any objection is made to tnc nttacliment thereof, on 
the ground that the applicant has an interest tlicrcin winch is not bound under 
the decree, or that such properly is not liable to attachment, the Court shall 
proceed to iiivcstiga»e the claim or ohjoction willi the like power as rcgnnls the 
examination of the clatmaut or objector and in nil other rcsi>ccts, ns if he was 
a party to the suit : 

” ’ ’ ’ ■ ' shall be made whore the Court considers 


i»t\c’Ui»eu 101 saio, me l, 
onler postponing the dcllve 
gallon of the claim or objci 
until the claim or objection 

Rjile 59 — Sul/iiluie the foilownfg for Rule 59 * 

“59. The chiimniU or objeetj^r must adduce CMdoiicc to 'how that at the 
dale of the decree or of the attne^ent, as the ca-c may be, he had some interest 
in, or was i>o-sc«scd of, the property in question.” 

Rule W—Snlfiiiuie the following /or Rule CU 

"GO. U'liereupon the find iiu-cstigation (he Court i"* F.nli-ficil that for tlic 
reasons stated in the cl.aim or obji-ction such projH'rty was not, at the date of the 
detm', or when affached, a'S the rase in.)y lie, in the ro'A‘-jIon of the judgmeiit- 
dduor or of ‘•oinc per-on in tru-t for liim, or in tlie octnpancy of a tenant or 
other iKT-on pajing rx’iit to him, or tliat, lieingin the i>o'-e«'.|Oii of the 
Juilgnient-iKbtor at Mith time, it wa- «o in hi- i*o-'e--ion, not on Iii- own 
n<»ount or a- In- own proi'Crty, but on acccaiiit of or in iru-t for hjiiic other 
IH’rMdi or jurllv on hi- own ni'couut nml ivinly on nevount of i-omo oih<r jit-oii, 
tile Court iinko an onkTnlca-ing the j'nqvrty wlmlly or to pucIi txii nt 
a- II iliinh- til, from ihe esoculion pnxxxHiing- or from aiLKlimcnt. 



0 


Tiin coni: or. nvii. rnocr.nmir. 


jn Ii3(lla 111 (‘ouDcil or, ttlifn* llir Local Govmimont ha? 
ilf fence of tho Miie, from any public ill rf«i>cct of n» 

Act, pzrporting to \yi tlono by liim in his ollicuil ciiuctly,” 


Amendments made ty the Patna High Court. 

Onler XXI. 

IJulc 2—Sulttiiuie ilio following for ‘•iii> rule (t») of Hulc 2 
“'J) TIk' ja«lj»m''nt-<lcljtor may fiI«o inform tlu* Court of r‘tt<-h payment or 
ami npply to llio Court to i—uo a notice to tbo ilccrce-lioldor to show 
cau.^' ; on a to lx* fixed l»y ibe Court, why ‘•ticli payment or n(lju?tmctil 
shonl'i not 1x5 rteor»3»<l ns certified ; uiitl wlure ccriifiaition ha-* b'^en made by 
an endorr^-m'-nt of FUfli payment oriidiu^tmeiit by tbn (U'crrc-holder or by any 
yx-T>on iiuthori^^d by liim in tbal Ik half upon tlie proce>s is-iicd fiv the Court, 
th" Ourt ^hall i--iK mcji noth e of it«! oun motion. Jf after s.er\ ice of tlie notice 
tho df-TfC'-hohlfr fail' to show lau'-e why the nsivmeiil or adj'iwtmcnt should 
not lx. rwjrd'd as fcrtlfi<d, the Court xliull record the same necordmglj.” 

llulf'G — Iiiw ri iho lollowjnjf wonls after the wonl “decree” in clau-o (a) of 
rub* b : — 

“and a t/>py of tlic suit rcgi-ter relating to the «uit in whicli the decree wa=» 
pa*w-<J and a tnenionindum showing the co-t-* allowed to the dccrcc-holdcr 
suh'/qu'-nt U> the pu:'.ing of the dc<.TfO.” 

Ilulo 11— (1) A'I'l the following ns sub-rule (1,1) of Hulo U 

•i/A) wlKrennordcrlinslx.cn made under section 3i> for the transfer _of_n 
dr/;rc for the ijaymcnt of money for exwtlion to a Court within the local limits 
of the juri“<lielion of wliicli the jmlgmcnulcblor reside-, ®ueh Court tiiay, on 
tlje prfxluclion liy tlie (lecrc<-ho|<ler of a ccrtifie>l copy of the decree and an 
afii'iuvit of non.snli''faction, fortbwiili order immediate execution of tlic decree 

jurcs “suli-rules (0 and (/.I)’* for tho figure 
■ * jofruloll. 

Kule 10— III rule 10 j— 

“(/) ail<t tlio words “or to the Court to which the decree has been sent for 
execution, as liie ca®o may W’ iifU'r Ibo words ‘ to tlic Court which pas«cd it.” 

{J2) tlrleji’ till! words “iiiid iho jiidgmoni-debtor” form the first proviso, and 
in iho raid proviso ufltr the wonl “transferor” in-ert the words “unless an 
affidavit of the transferor ndmilling the trniiefer U filed with the application” 
and tultliitiii' tlie wonl “his” /or the word ‘‘their” and tlio wonl “objcction’/i’e 
111 '! wonl “olijr-ctioilH.” 

^ Itulo 17 — In rule 17 (,1) Bub«tUutc Ibe following for the words “the Court may 
rejei t tho^ nppllcnlion, etc” to the end of the sub-rule : — 

“the Court Khali allow the defect to lie remedied then and there or witliin ^ 
lime to be fixed by it, and if the decree-holder fails to remedy tlic defect witliin 
HiK h limn, tins Court mny ri’ject tho application,” 


Hliould not 1)0 executed against bim. 

Hide 20 — In Bul)-rnle (J) of rule 2G, the woids “«hall, unless sufficient cause 
is kIiowii to tlio coiUrnry”/^r tbc wo^ “may”. 

Hide 31— In sub-rules (?) and (x) of rule 31 for the words “six months” 
gulftitutr ‘•lliroe montlis” and add the following ns sub-rule (;?) t — 

“( 1 ) 'Ilic Court may for sufficient cause, extend th® period of three months 
iiiciilioned in Bub-rules (?>nnd (J) to ^uch iieriod, not exceeding six montlis in 
tlic wliolc, IIS it may think fit.” 

Hule32— In aili-nilo (J) of Rule 32 /or the words .“for one year” $ulstitu(e 




c 


tut: cont: oi: nvti. rnocrt>m:r. 


Focrelnrj’ of Rinto in Iinllft m (’otincil or, whon* llio IvOi-al fl 0 ^^rnmr•n^l:TS 
unilcrtaken llic (lofonco of Tho unt, fn>i>i any jnililir oflitiT snttl jii n-'-pccl oi an 
Act, purpoiUng to bo done by lum in Iiisollicnil caiKicilj." 

Amendments madety the Patna High Court. 

OnltT XXI. 

Hulc 2^Suh!Uiuie iho following for -ub ruU* (3) of Uulc 2 : — 

“(2) The jiulgmont-dcliior may al«o mforin tlw Court of f-uclj paymont or 
adjustment, and apply to ibc Court to i"ui* ii notice to tbc dccrce-bolder to miow 
cau«o ; on a (late to lie fixed by the Court, why «i!ch payment or adjustment 
should not be rcconled c*‘rnfie<l . uiul wbi re lertificalion ba-» b'*cn made by 
an endorsement of such payment or luljustment by tbo ilccrrc-Iiolder or by^ any 
person aulbori«od by him in tlut iM'bnlf n|)on {be procc'-.) i«<iied by tlm Court, 
the Court shall i"UC Midi nothi* of it« own motion, if afti r '•l•r\ia• of tlie noti^ 
the decrcc-lioldcr fail? to show mmi wbv tbc pavmeiU or adju-lment should 
not be recorded a«< certified, the Court shall reconl the same iicconlinply.'' 

Rule 6 — Insert tbo following wonl-^ afn r the wonl “ilocrcc*' in claU'C (n) of 
rule C ; — 

“and a copy of tho suit regMcr tolaling to tbc suit in whiclt tbc lU-crcc wra« 
passed and a memorandum *.liowing the co•^t^ allowed to the dccrcc'holder 
subsequent to the pns>.ing of the decree.” 

Rule 11— (U ‘bW the following as sub*tulc (l.l) of Rule U 
“(Al) where an order has been made under section 30 for the transfer of a 
decree for the payment of money for cseewUon to ft Court within the local liatitfl 
of tbo jurisdiction of iWiicli the JudgmenUlcIilor re«idc#, cudi Court may, on 
the production bj* the dccree-bolder of a ccttifiol copy of the decree ftiul an 
Af p'***'*"'"-- t ' immcili.uc execution of Iho decree 

5uI>-rnle-< (/) and (/.I)” for the figure 

Rule IG— In rule IG 

“(ll add the words “or to the Court to which the decree has been sent for 
...v-— - • •• • • the words ‘ to the Court which passed it." 

dgmcDt-<lebtot” form the first proviso, and 
ml “transferor” insert the words “unless an 
llie transfer ia filed with the appUcation” 
he Wonl “their” and the word ‘'objcction’yer 

Rule 17 — ^In rule 17 (/) substitute the following for the words “the Pniiri mar 
reject the application, etc” *" *’ ’ ' 

“the Court shall allow 
time to be fixed by it, and H 
such time, the Court ni.iy re^.. , ,.,v, ui.t»uc:iiion, 

sub-rule (I) of inle 22 -oilstitate iVin follr.wiT,f» . 


„ o.....»v ■■■111 

Rule 20 — In sub-ndc (3) of rule 20, the ^vo^ls ''ehall, ud1o®s siifScient cause 
shown to the contrary” /op the wort “may”. 

Rule 31— In suh-ndes (2) and (S) of nile^l the words “six months” 
■ ’ ' i-rule ( 4 ) : — 

■ he period of three months 

exceeding six months in 

me vviiuie, as n iiia> uuuk nt. ' 

Rule 32— In suh-nile (3) of Rule 32 /br the words .“for one year” sii&sfiiuic 
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the words “for tlirco nionflis or for such other periods not exceeding: one year in 
the whole, ns may on sufficient cause shown, Ihj fixed by the Court. 

Rule 39 — In sub-rule fJ) of rule 39 tleleie the words “in civil prison” in the 
first place whore they occur. 

Rule 45 — Add to sub-rule (/) of rule 43 sifter dclotin? the full stop at the end 
of the sub-rule : — 

’ ’ ’■ ' ” into Court such sums as he may from time to 

■ to pay in order to defray the costs of such 


Rule 50 — In sub-rule (2) of rule fiO add the words “or to the Court to which 
it is sent for execution” after the wonls “passed the decree” and before the words 
“for leave”. 

Rule 53 — Substilute the following /or Rule (53) (/) (b) : — 

"(SS) (;) (i). — if the decree sought to be niinchcd was passed by anotlicr Court, 
then by tlic i’««uc to such other ('ourt (or to the Court to which that decree may 
h.ivc been Iran sforred fur execution) of u notice by the Court before which tho 
application had been made requesting such other Court (or tho Court to which the 
decree may have been transferred for execution as the ca«c may be) to stay the 
execution of the decree sought to be attached unless and until : — 

(0 tho Court which has is«ucd the notice shall cancel the same ; or 
(ii) tho holder of the decree sliought to be cxccutcil, or his judgmcnt-ilcbtor, 
with the consent of the said decree holder cxpressctl m writing or the i>erinis3ion 
of the attaching Court, applies to such other Court (or to the Court to whicii the 
decree may have heeu transferred for execution) to execute tho attached decree”. 

Rule b7— 'Delete the last sentence from Rule 57 and add tlio following sub* 
paragraph to tho rule 

“upon every order <li'nii«'ing an execution ease in wliicli there is an nllach* 
iiiPiit, the nttiichmcnt shall cease unless the Court otherwise directs”. 

Rule 5a — SubUtiuie tho following far Rule 5a 

“by (1). When any claim i> i>referre<l to any property, tho subject-matter of 
execution proceeding*, or any objection is made to the aitachmont tliercof, on 
the ground that the applicant has an interest theiTin wliich h not bound under 
the decree, or (hat such property ‘ ” ‘ ’ ’ ’ ” * 

proceed to investigate tho claim or 
examination of the claiirnnt or 
a party to the suit : 


■idvcrti.'cd for sale, the Cuiiii oiueiiiig me saic, iiiaj iit its uih'iciiuii make an 
onlcr {HDsfponing the delivery of the projwrty aftei the sale pending the inve-ti- 
gitlion of the cLiiin or objection. And in no ease sliiill the sale become absolute 
until the claim or objection has bwii decided.” 

Ibilo 59 — Siibfliiiite the followwg for Rule 39 : — 

“59. The claimant or objector must adduce evidence to <=how that at the 
dale of the decree or of the alt.ic^ment, a* the ai-c may be, he had some inKnst 
111 , or was p 0 'sc«sod of, tlie property in question.” 

Kulo f>0 — Suhfiitiile the following /or Rule CO 

“ 00 . \Vhen.'Upon the said inve-ligation the Court i* satl-fictl that for tlic 
reayoiik staled in the claim or obji'ction smh |*roj>rrty wa« not, at tlic date of ihe 
dtxm', or wlicn attached, a- llie ca*e may lie, in the iK»>-<-ffion of the judgment- 
diblor or of '•oine per-on intni-tfor liim, or in tlie oerupaiicy of a tenant or 
Ollier jHr-on pajiiig n’tit to him, or tliat, Ix'iiig in the po«-»~'ion of the 
JiidgnieiilHhblor at Mith time, it wa- so in hi' jxi-V'-ion, not on hi' own 
luvoiiiit <>r a' 111' own pnijH'rty, liut on accouiil of or in iru-l for Kitne oile-r 
IHTfon or I'.irtlv on Id' own a«To«nt and |«rtl\ on aiwunt of rome oihi r i* r-on, 
llie (V>ini 'hall make an onler n*J«M'iiig ilie piv'ivrty wlmlly i‘r to mch <xl<nt 
a« u think- til, from the I'xivution pnHWxUng- or from atuichimni. 



Tun cx)i»i: or civil rr.oci:i)UKi:. 


^Yhe^c the property hn*? been sneh order pliull luivo the cITecL of 

a-^Idc the ‘J.ilc ; und if it In'? been purcha«(Hl by ii lliird parly in Rood faith, the 
Court may make sucli order for In'- coiurcii«ation by the <hcreo-hoMer or 
objector, to an extent not cxecetlinp 121 1'^*' ‘^cnt. of the purclia-e price, as it 
thinks fit.” 

Hide tiic followiiiR/or Rule ftl 

‘‘Gl. ‘Where the Court is ‘•atisficd that the property wa- at the time of tJic 
decree, or of the attachment as flic ca-ss m-iy he, in llie po««e?-i'>n of the 
judgment-debtor as bis own properly and not on aecount of any other per-'on, or 
was in the possession of some other jicrson in tin«t for liiin or in the occupancy 
of a tenant as other person paying rent to him, llie Court sliall disallow 
the claim”. 

Notes — The amendments to Rules 58 to Cl, were published in the Rih.sr Gazette of 
the 2Gth October, 1937 and are in force and ctlect from the 1st J.vnusry, 1033. 
llulc G3— /Idd the following heading and rules below rule GJ : — 

(larnhhee OnUt*. 

‘'63A. Where a debt (other than a debt secured by a mortgage or debt 
recoverable only in a Ilcvcmio Court or a debt the amount of wliich exceeds the 
pecuniary iiuisdiction of the Court) bas Iwen attached uiuler rule JG and the 
debtor prombited under danse (I) of sub-rule (f) of rule 4G (hereinafter called 
the Earnishec) does not pay the amount of the debt into Court in accordance 
with Rule 46, sub-rule (3), the Court on the application of the decree-holder may 
order a notico to issue calling upon, the garnMiec to appear before the Court 
and show cau^e wliy ho should not pay into Court the debt due from him to the 
judgment-debtor. A copy of ‘•uch notice shall, unlc*s otherwise ordered by tho 
Court, be served on the judgment-debtor. 

“63B (1) If ibe parnisbeo doc-s not pay into Courtlhe amount of the debt 

due from him to tiie judgmentilcbtor, and if he doc« not appear in answer to tho 
notico issued under Rules C3A, or docs not dispute his liability to pay such debt 
to tho judgment-debtor, tlieii tbc Court may order t)ic garui-hco to comply nith 
the terms of such notice, and on such onlcr execution may issue against tho 
garnishee na though such order were a decree against him. 

(2) If the garnishee appears in answer to the notico under Rule G3A and 
” -• -•f'.- ... ... '' urt, instead of making an 

necessary for determin- 
in a suit, and may proceeil 

to determine such issue, and ' 

such order upon the notice as s 
“G3C. whenever in any 
by the gnrnisbco that the debt t 

third person has a lien or chargi m a, me i^uurt may order such 

third person to appearand state the natme -and particulars of his cUiin, if any, 
upon such debt, and pros-e the same if necessary. 

“63D. After heunng such third person and anv other person who may 
subsequently be ordered to appear, or in the C.Y, of such third or other person 
not appearing ns ordered, fhc Court may passl^uch order as is provided in the 
foregoing ruleo,^ or make^ such other onlcr bs tho Court sball think fit, upon 
■ r interest, if any, of 


•on the garnishee in 

uicoiuanee wan any order made under these rules sliall be a vnbd discharge 

®thei person ordeied to appear 
jvnlgmerrt*ni%*^'’" amount paid or levieil, although such order or the 

_ riic nttachmeut of a debt or under 

mranE from or ...culcntol to such 
Costs awarded to the 
cd out of the money 

, . to tlio amount of Ins 



ADDEKDA 


‘‘G3G. Out of t!io nmount recovorcd under tlio paniishco order the Court 
shnll dwiuct n sum equal to tlic court-fee pnjTilde under the Indian Court-fees 
Act on a plaint in a suit for recovery of the money and credit the same to the 
Government. 

“G3II. (1) Where tlio liability of any g^irnnhcc has been tried and determined 
under these rules the order shall hava; the same force and be subject to the 
same conditions as to np))cals or othaarise o'? if it were a decree. 

(2) Orders not covered by clause (1) shall he appealable ns orders made 
in execution.” 

Rule G4 — In rule G1 for the wonls "attached by it” sul$tiiiiie tho words "in 
respect of wliicli it has made an otder of nttnclimcnt,” 

Insert the words "^^llich is” between the wonis “and" and “liable.” 

Rule GG — Omit tho words "shall be drawn up after notice to tlic decree-holder 
and tho judgment-ilobtor and “from sub-rule (3) of Rule GO) and add the folloninfc' 
proviso after sub-clause (e) of sub-rule («) : — 

Provided that no estimate of tho value of the property other tlmn tliosc, if 
any, made by the decree-holder and judgment-debtor, respectively, together with 
a sfafement that the Court does not vouch for tlic nccuracj’ of cither, shall be 
inserted in the sale-proclamation ” 

Rule G7— dfW the following wonls at the end of sub-rule (;) of iiile G7 after 
deleting the full .^top at the end of the sub-rule - 

“and may, if tho Court so directs, on the application of tho dccrce-hoIdcr, 
be proclaimed and published simultaneously with the order of attachment.” 

Rule 09— In rulo 09 (5) /or tho word “seven” tcad “fourteen” and add 
tho following proviso 

“Provided that the Court may dispense with the consent of any judgment* 
dthti)r wlui ha^ nut appeared lit the proccoibiigs.” 

Rule 72— In rule 72 — 

(0 Suisliluie tho folIowing/{M sub-rule (;). 

"(1) No holder of a decree in execution of whitli properly is sold shall bo 
precluded from bidding for or purchasing the property unless an express order 
to that cflbct is made by tiie Court” ; 

(«i) m sub-rule (5) /or the words “witli such permission" suistitufc tho words 
“tho projiorty” ; 

(mi) - r • - . . 

(3) ’ 

purclinsi ■ II 

the npplicntion of the judgement-debtor or any other person who«o intercuts are 
nfli'clcd by the sale, by onler set aside the wile ; and the cost of such application 
mul ouUt awd any deficiency of price which may haiq'cn on the ic-sale and nil 
c.vpcn*ie-» nlloiiding it sliall bo in the discretion of tho Court.” 

Rule 75 — Sub$iitiiie the following/or rule 75 ; — 

“Whore the proiKrty to lie sold is a growing crop wliich can be sold to greater 
advantage in nii unripe or unroaped state, it may be sold unre.npol, and the pur* 
cliri'icr shall bo entitled to enter on tho land to ilo nil that is necc«nry for the 
purpo«(' of tending and n’.aping it. In all other ca-ea the day of s.ilc t-h-all bo so 
lixovl to admit of tho crop ripening and Ireing reapiil before tho sale 

Rulo sr>— (1) Tor tho ]>ortioii of rule Ki of Order NXI beginning with tho 
“Tho full Hiiiouiit” and ending with the word-* “mIc of the property ; 
Mibstiluto tho following : — 

“Tho purchiiv r slrill pay into Court the full amount of the pmTlr-n-e.nioney 
and '‘hivll nl'O lender the sLimp n«»"-«arj* for the ci-rtificalo n-ferrctl 
rule pj U‘f»'rt> the Court cIo-h-. on the ir»lh d.iy from i1j<‘ sale of tho pn>i>i‘rtr. 

fj) Itw rt the wonl- "or li mlerof stamp" Kiwivii the wonl* "l«-''>nKiit and 

•■within” the nile Ni of Oi\lir XXI. 
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Whore the properlj’ ha*? been fold, «ueli order sh ill li:iYc th'' cUVct of potlmp 
aside the «ale ; untl if it ha'i been purclm^iHl by si third party in pood faith, the 
Court may miikc such order for hi*' tompeu-alion hy the ih crcc-holdor or 
objector, to an extent not cxiecdhip 12'. per cent of the purclm-c price, us it 
thinks fit.” 

Rule Gl—SulistuiiM the followinp /or Rule (il 

“61, Where the Couit !«• sati'«ficd that the projicrty ira* at the time of the 
decree, or of the attachment as the ca~c may lie, in the posee-'i'm of llio 
pidgment4chtot as hi» ovsn property nod not on account of any other \>cr-on, or 
was in the possession of some other person in fni«t for him or m the occupancy 
of a tenant as other person paying rent to him, the Court shall di-allow 
the claim”. 

Nolei —The amendments to Rules 53 to 61, were publj'ihcd in the RiJmr Gazette ol 
the 26th October, lOd? and are m force nud cficct from the 1st J iiuiarj . 103d. 

Rule 63— /Idd the following heading and rules Iwlou rule GJ : — 
flann^hte Or</fi« 

‘•63A. Where a debt (other than a debt fccurcd by a morlgage or debt 
recoverable only in a Revenue t'ourt *,r n debt the amount uf which exceeda the 
pecuniary luri'diction of the Court) ha-* lioen attached under rule 16 and tho 
debtor prohibited under clau^ (f) of .«ub-nilc (/) of rule 40 (hen’inaftcr called 
the garnishee) docs not pay the amount of the debt into Court in ncconlance 
viitb Rule 46, sub-rnlo U), the Court on the nppbeation of tho dcerce-Uoldcr may 
order a notice to isbuo calling upon, the gariii«hce to appear before the Court 
and show cause why ho '•liould not pay into Court the dent due from him to tho 
rndgment-debtor. A copy of such noth c shall, unless othcrw i«c orilorcd by the 
Court, be served on the jiidgmenulchtor. 

“6311 (1) If tho parni.-'hce cloe-* not p.xv into Court the nmount of the debt 

due from him to tho judgiuenwlehtor, and if he doe* not appear in answer to tho 
notice issued under Rules C3A, or doe-, not dispute his liaiiility to pay such debt 
to the judgment-debtor, then th~ f -* — ’ with 

the terms of such notice, and on tho 

garnishee as though ^uch order • 

(2) If the garnishee apjicars m answer to tho notice under Rule G3A nnd 
disputes his Lability to pay the debt attached, the Court, instead of making an 
order as aforesaid, may order lhat any i»sue or question necessary for dctetimn- 
ing his liability be tried as though it were an issue in a suit, find may proceed 
to determine such issue, and upon the delcnnination of such issue shall pass 
such order upon the notice ns shall be just reasonatilc. 

“630 Wiieuevec in any proceedir-'' --ar.- r — 1---, • 

by the garnishee that the debt attached 

third pcr«ou lias a lion or charge xipon < ■ 

tiurd person to appear and state the nal ^ , 

upon sixch debt, aud prove the same if neecssarv. 

“63D. After hearing such third person aud any other person wJio may 
subsequently be ordered to appear, or in the ca/ of sutli third or other person 
not appearing as ordered, the Court may passtsuch order n* is provide*] m the 
foregoing rule^ or make such other oriJcr the Court shall think fit, upon 

, ntercst, if any, of 


, . , the garnishee m 

oiHYr made xinder these rules shall be a valid discharge 

o him a. against the ludgmcnlHkbfor. and any other person ordered to appear 
under these rules lor he amount paid or levied, although such order or the 
judgment may be set aside or rovcised. 

the forgoing application^ for tlic attachment of a debt or under 

axvarded to the 
of the money 


application, 
docrcc-holilcr 
neovered hy 


*K'crcc. 


amount of Ins 
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ACT NO- V OF 1 908-* 

Received tmb G. G.’s assent on the 21st March, 1008, 

An Act to cansolidatt and amend the la-as telalins lo the Procedn*-^ 
of the Courts of Civil Judkafure. 

Whereas it is expedient to consolidate and amend the laws relating to 
the pro«dure of Ihe Courts of the Civil Judicature ; It is hereby enacted as 


I"*-- 
Cod« ■> 
Act. 


ie present 
amending 
observation 


• For Statement of ObiecU and Reasons, see the 0/ India, igoy pTV 
p 179 ; for Report of Select Commiuee ; see IHd. 1908. Pt. V, p 3; and /or 
dings in Council, see /M. ;go?. Pt. VI. p. 135. Ihd. 1908 pp. 8 fi ISd 2 12 

For portion of the Civil Procedure Code extended to the Presidrn^^ c,. 11 
Cause Court, Calcutta, fee Calcutta Garetle, 1910 Pt. l n 8tJ Srt * 

Ra'es of practice. ’ " Schedule A to 
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of Lord Chancellor, Lord flahhtiry in VagUano v. Bank of England, 6o L. J. Q B. 

= L. T. 3S3=’39 W. R. 6;7‘^(iS9i) A C loj at p. 107, must be borne in 
miod. There he observed : “I am wholly unable to adopt the view that, where a 
statute is expressly said to codify the law, yon arc at liberty to go outside the Code, 
so created, because before the existence of that Code another law prevailed ” In 
the same case at p Lord firrschell ilto observed; “The proper course is in 
the first instance to examine the language of the statute and to ask, what is iis 
natural meaning, uninHuenced by any considerations derived from the pres ious 
state of the law, and not to start with enquiry how the law previously stood and then 
assuming thatitnas probably intended to leave it unahered, to see if the words 
of the eiiactment will bear an interpretation ir, conformity with this view. If a 
statute, intended to embody in a Code a particular branch of the law, is to be treated 
in this fashion, it appears to me that us utility wit! be almost destroyed and the 
very object with which it was enacted will be frusra'ed. The purpose of such a 
statute surely was that on nny poem specifically dealt wi.h by it, the law should be 
ascertained by interpreting the language used in,tead of, as before, by roaming over 


The Act has been extended by notification under ss S and JA of the Scheduled 
Districts Act, 1874 (14 of 1874), to the following Scheduled Districts : — 

(i) The Disiricts of Jalpaiguri, Cachar (excluding the Norih Cachar Hills), 
Sylhet, Goalpara (mclading the Eastern Duars), Kamrup, Darrang, 
Nowgonp (excluding the Mikir Hdl Tracts), Sibsagar (excluding the 
Mikir IMl Tracts) and LakUimpur (excluding the Dibrugar Frontier 
Tracis) Cautle of India, 1909, Pt. I, p S. Gazette oj lndta,\^\t, 
Pi I, p. J690 

Upper Burma (except the Shan States) Gazette of India, $. 

The Province of Smdh. Bombay Government (jaiette, Extraordinary, 
1509, Pt. I, Gazette of India. 1909. Pt. I, p 32. 

The Districts of Darjeeling and Districts of Hazaribagh, Ranchit 
Palamau and Mnnbhum m Chota Nagpur. Calcutta Gazette, 1909 Pt. 
I. p 25 Gazette of /«<*<!, 1909. Pt I.p 3J. 

The Province of Kumaun and Garwal and the Tarai Parganas with 
modifications. United Provinces Gazette, >909, Pc. 1 p. 3 Gazette c/ 
India, 1909, Pt, I. p. 31. 

The Pargana of Janswar, Dawar in Debra>Dun and the Scheduled 
portion of the Mirzapur District. United Provinces Gtzsiie, 1907, 

- * ^ /'• ; ' — * :.p 32. 


(j) 

(3) 


U) 


(5) 


( 6 ) 


(5) . • ■ ' • • India, 1909 Pt I,p. 33. 

(9) ... . . Bannu, Dera Ismail Khan 

composing the North-West Frontier Province. Gazette of India, 

Pt II, p. to, 

(10) Sections 36 to 43 to all the Scheduled Districts in Madras, Gazette of 
India, 1909, Pt. I, p 152. 

(11) To the Scheduled Districts of the Central Proiinces, except so much as 

IS already in force and $0 much as authorizes the .xitichnient and sale of 
immovable properly in execution of a decree not being a decree directing 
the sale of such property. Gazette of India, 237. 

(12) To Ajnicr-Merwara, except sections i and 155 to 15?. Gautte cf 
Indns, 1900, Pt II, p 4S0. 

(13) To p.srga *' '• ’’ ” Ko'han 

and the • ■ • • ■ ■ ' ■•azetie, 

1939. Pt.:. *...•• . : 

Under scciion 3 (3 * ■ . . . -s • • ■ 

ss. 3Sto42 and IS'' r ' ’« - ' • .. 'J , \ . ' ,*1^ 

declared in force in the Santhal Pargxnas and the rest of the CoJ* for l!e trisl^ oJ 
suits te'erred to in section 10 ol the San’hal Pirgar.it Justice Kegu'at'oa. |v jj 
(5ofiS93\ Calcutta Caz'tte, 1909 Pi. 1, p. 45 anJ ibe who'e CoV n il c ArgJi 
Dis’nct under $ 3 of the Argul Laws Regalition. 1913 (j of i-jij'. H \0 Cou-e. 

— » •- t — »»-tish llaJoch fan ualer s 3 cf 1 e 

■ • Dal Code Seaians 3?. 39 41 1'd <2. 

J , . . » . f . Rules I — 9 bue been ileflirrd 10 

• , .:i03 I cf 1916, s. 2. irr Sjjp'c=iesi H 
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a vast number of authoriiies in order to discover what the hw was, exiracting it by 

a minute critical examination of the prior decisions, dependent upon a knowledge 
of the exact effect even of an obsolete proceeding such a demurrer to evidence. I 
am of course fat from asserUng that Ttsort may never be had to the previous state 
of the law for the purpose of aiding in the construction of the provisions of the Code. 
If for example, a provision be of doubtful import, such resort would be perfectly 

legitimate ” Sec also A. I. R. 1928 B. 35“30 Bo™- L. R i } 23 C. 563-23 

1. A. 18=6 M. L. J. 71 5 14 A. U5 ; 22 B 112; 290.707-29 1. A. 196=6 C. W. 
N. 825- 

In construing an Act of Parliament which Is a consolidating Act and does not 

profess to amend or alter the provisions of the Acts, consolidated, /'r/wn the 

same effect ought to be given lo lit provisions as was given to those of the Act fer 
which it WHS subsiiiuted. i^IiUhelx Stmpson, 25 Q B D. 183. In Dedf^ttt, Cooptr 
V. ^i/,ir/ri, (1894) 2 Ch 557 at p. $61. Chitty f siid ; “I referred yesterday to the 
Lord Chancellor’s observations in Bank et England x. Vogltono C' IH. 

wUh reference to the liiUs of Exchange Aci, codifying the Iiw, the proper rule of 
interpretailon is to read the Act and lo interpret us provisions without reference to 
previous decisions or to previous legist iti'in, that being aprima rule only to 
which there would be reasonable exceptions As ihe Lord Chancellor said ; *1 am 
of course far from asserting that resort may never be had to the previous state of the 
law for the purpose of aiding in the consuuclion of the provisions of the Code.’’ 
Then he gives some examples, which 1 need not cite at length But I have here to 
deal, not wuh an Act of Parliament codifying the law, but with an Act (0 amend 
and lo consolidate the laiv, and therefore ii is 1 say those observations do not apply, 
and 1 think It IS legitimate in the iiuerpretation of the sections in this amending 
and consolidating Act to refer to the previous state of the Uw for the purpose of 
ascertaining the iniemion of the Legislature.’* 


Construction Imposed by etfttutee— When a cliuse in an Act which has 
received a judicial interpretation is re-enacted In the same terms, the Lcglslaiure is 
deemed to have adopted that interpretation. Camphtll, Exparte In re, $ L. R. Ch 
703-23 L T. 389 = 18 \V. R. 1056 ; Bahnukund Duie, In the goodi of k. 1. R. 1930 
All, 82 = 126 Ind Cas 357. The Legislature must be presumed to have known the 
interpretation put by ihe Courts and others on the terms 01.1 statute and when a 
provision of an eaifier smme IS re-enacted in praciicaily the same language in a 
litter statute, it is legislative recognition of ihe correctness of the earlier inter- 
pretaiion Pormeshar w. Etnpetor, 3 Pat L J 537«i9Cr L J 281 = 4 Par. L W 
il2 •tNogeiidiax. Peary, 2! C L J. 605 = 20 C. W. N. 312. "WhcD consuuciion 
placed upon the provisions of the Code has been reproduced by ibe Legislature is 
successive Codes ' that this constitutes a legisla- 
tive affirmation Courts.” Parlab x Sarat,^,^ 

T. Sahibuddtn, 24 C W. N. 


C L ] 201 = 35 C 


4 fi-f) (F. B); 
IsJian V. Safalull. 


J 545'*A I R, 1927 All 369 ; 


H L. Cas. 480 J Barlow v. Zeal^ i? 0- B. D. 405 \ Avtly^x^ lVoo^Xi^ 9 i) fch!\iS. 

Betrospect.ve Operation of Code— Every statute which takes away and 
impatis vested rights most not be presumed to have a retrospective operation unless 

the language clearly suppoits a contrary coastruction 36 C, L 1 122 • i? C tfr.R 
= 34C \V.N.. 011 = 58 Ind. Cas 327. This rule is bLd 
ConsUlutio JutUTis totvtan tmponere debet (A, new rule oueht to be 

projpciive. not r eirospcctivf, m its operation) Moon v. Durden f»- -- t> * 


-.1 I taiiiiot uc 
If ihe enaciment i$ 


oc^ute . . 

to all .... .... 

*-..^jasno vchicu right is mere procedure. A. 1. 
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R. 1927 All. 657 5 see also 17 C, L. J. 3 i 6«»J7 C. W. N. 980 ; 30 C. W. N. 18. The 
general pimclple, Indeed, seems to be that alterations in the procedure are always 
rcsirospeciive, unless there be some good reason against it. Per Lord Blackiutn 
tn Gardner v. Lucat, 3 App ^as. 603 ; Kimbray v. Draper L _R. 3 Q. B. t6o. But 
a new procedure would be presumably inappltcable, when us appUcatlon would 
prejudice rights estnblished under ihe old. Phoenix Bessemer Co., ’E.x p. 45 L. J. 
Ch. II, A statute which affects only the procedure would apply to pending actions 
Jaga Mohan s. Bthari, W. N. 1006 The general rule is well-established 

ihit - -ncy of a suit does not affect pending 

< ■ • the Act as it existed at the time 

■ • • . I. R. 193s Bom. 257. But it can 

1101 ue laid down that a )itig.tnt has a vested right to the continuance 
of the tribunal before which he originally seeks his relief. When an Act 
or Regulation giving a special jurisdiction is repealed, parties cannot claim 
as of right that that jurisdiction must continue under the new Act or Regulation. 
193S A L. J. 18. 

Preamble.— The preamble is undoubtedly a part of the Act. Salked v. fohnson, 
1 Ex. 283. TTie meaning and effect of a preamble of a Code must be understood 
to overlie the whole Act, giving colour to and controlling its provisions, and by 
showing the Intention of the Leg slalure sup dying pro tanto ihe rule for interpreta- 
tion of these provisions, a A 74 (99). 

Other Rules of iotorpretatioa — It 1$ not alio. vable, says Vatul, to Interpret 
what has no need of in erpretation. (La.v of N- S 23), AbsOhtla sen/enda exposi- 
tore no tmii^et la Inst. 533) The Legislature most be intended to mean what it 
has plainly expressed, and con$e<iuentIy there is no room for construction. Per 
Parke I in v Banbury. 142 Sa a Court is bound to construe a section 
m a statute according to the pUm meaning of the language used, unless It findv, 
either m the section Itself or in any pan of the statute, anything that will either 
modify, or qualify or alter the statutory languages even if ihe result of such 

consiruciion leads to anomalies or b$ productive even by absurdity. 27 C. itaj 

C W N 660 If the language admits of no doubt or secondary meaning, it is to 
beobeyed 32 C W N nj^-A I R 1919 Cal t4'. Where there Is a positive 
enactment of the Indian Legistaiure ihe proper course is to examine the language 
ol statute and to ascertain tis proper meaning, uninfluenced by any consideration 
derived from the previous state of the law or of the English law upon which it is 

founded. A 1. R. 1928 1’. C. a ; A. 1. R. 1928 Lah. 361. 


PREUMINARY. 


Short title, commencement !• [S. 1-] (1) This Act may be cited as 
and extent. the Code of Civil Procedure, 1903. 

(2) It shall come into foscc on the fint day o( January, 1909. 

^3} This section and sections 1S5 to 153 extend to the whole of Dritish 
India: the rest of the Code extends to the whole of British India, except the 
Scheduled Districts, 


Amendment In Burma— Sub section (3) has been omitted in Burma by 
Government of Burma order 


British Indin — For the meaning of the expression, i'/<* the GenTal Chnset 
Act, s 3. chuse (7) Native Staus do cot come nithin the term of British India. 
29 C. 4CO-6 C. W. N 573; 191 r. R. 18SS ; 11 I. A. I- 10 C. W. N. 35l. As 


1 * 

r ! ■■ ■ .,••••:• 1 Scheduled Dis-ricts Act XIU 

of I ■ . ‘ ■ . - • s orderfjrsileundermorigigc- 

dec.ce is wiinciui junsdiciion InJ Cat. t?i*« A I I'. 1919 I*. C. 1 50. 

Poreicners — Fcreigreis are rot excepted from the jurisdiction of I’ri tsh 
Icvdun Couris 49 x\ 6(»9-;\. J R. 1927 A'l. 413 Coen wi I cot pus » dectec 
agairst a foreign sut>jeci as h canrot erforce r. A. 1 R. 1527 Sicd li-o— 23! L. It. 
310; leeaUoaSM LI f?o-fSlni C»i aw» 

a — • • • • . "riue Courts.— Resera* 

I I , csdoabtedly Ccara <f 

, :m I Troced-re and tie 


, ...ki.iuic tii su, II Courts arc gOvetned by ll e C. 1'. Code. IJ$ Iri. C»s I 

U tojS Nap. 125 
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Code ^^bether exhaustivo.— The Code of Civil Procedure Is not txhaustlvci 
39 Ind. Cas. 763 = 2 P. L. J. 361 

2 . [S. 2.3 In lliis Act, unless there is 
Definit’ons. anything repugnant in the subject or context, — 

(1) “Code" ifkcludeg rules : ••••,. r 

(2) “decree" means the formal expression of an adjudication which, so far as 
regards the Court expressing it, conclusively determines the rights of the parties 
with regard te all or any of the matters in controversy in the suit and may be 
either preliminary or final. It shall be deemed to include the rejection of a 
plaint and the determination of any question within section 47 , or sccton 144 , 
but shall not include— 

(fl) any adjudication from which an appeal lies as an appeal from an 
order, or 

any order of dismissal for default 

Explanation — A decree is preliminary when further proceedings have to be 
taken before the suit can be completely disposed of It is final when such 
adjudication completely disposes of the suit. It may be partly preliminary and 
partly final : 

( 3 ) "decree-holder" means any person in whose favour a decree has been 
passed or an order capable of execution has been made : 

(4) "district" means the local limits of the jurisdiction of a principal 

Civil Court of original jurisdiction (hereinafter called a “District Court"), 
and includes the local limits of the ordinary original civil jurisdiction of a 
High Court : . , „ . . 

(5) “foreign Court’’ means a Court situate beyond the limits of British 
India which has no authority in Druish India and is not established or conti- 
nued by the “Central Government or the Crown Representative" :* 

(6) “foreign judgment" means the judgment of a foreign Court : 

t 7 ) “Government Pleader" includes any officer appointed by the “Provin- 
cial Government”* to perform all or any of the functions expressly imposed 
by this Code on the Government Pleader and also any pleader acting under 
the directions of the Government Pleader : 

(8) “Judge" means the presiding officer of a Civil Court : 

( 9 ) “Judgment’’ means the statement given by the Judge of the grounds of 
a decree or order : 

(10) “judgment-debtor” means any person against whom a decree has been 
passed or an order capable of execution has been made : 

(11) ‘ legal representative” means a person who in law represents the estate 
of a deceased person, and includes any person who intermeddles with the estate 
of the deceased and where a party sues or issued in a representative character 
the peison on whom the estate devolves on the death of the party so suing 
or sued : 

(12) “mesne profits" of properly means those profits which the person in 

' actually received or might with ordinary 
together with interest on such profits, but 
. • 1 -cvements made by the person in wrongful 

possession : 4 v o 

(t 3 | ‘;movable property" includes growing crops : 

(H) order mean the foimal expression of any decision of a Civil Court 
which IS not a decne : 

• appearand plead for another 

in Court, and includes an advocate, [a vakil and an attorney] of a High Court ; 

(16) prescribed” means prescribed by rules : 


Government of India (Adaptations of Indian Laws) Order. 
1? order 0? 193?. ‘ Governor- for the words wuhm quot.ons.-F/* G 
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( 17 ) “public ofScei” meaw a peison falling undei any of the following 
descriplions, namely : — 

(<z) every Judge ; 

(ii every member of the Indian Civil Service i 

(c) every comratssiooed or garetled officer in the military or "naval or 
ait"* forces of His Majesty, while serving ‘‘under 'the Crown’ "t ; 

(rf) every officer of a Court of Justice whose duty it is, as such officer, to 
investigate or report on any matter of law or fact, or to make, authenticate or 
keep any document, or to take charge or dispose of any property, or to execute 
any judicial process, or to administer any oath, or to interpret, or to preserve 
order, in the Court, and every person especially authorised by a Court of 
Justice to perform any of such duties ; 

(e) every person who holds any office by virtue of which he is empowered 
to place or keep any person in confinement ; 

(/) every officer, of "the Crown’’t whose duty it is, as such officer, to 
prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety or convenience ; 

(iO every officer whose duty it is, as such officer, to take, receive, keep 
or expend any property on behalf of "the Crown, or to make any survey, 
assessment or contract on behalf of ‘‘the Crown,”! or to execute any revenue- 
process. or to investigate or to report on, any matter affecting the pecuniary 
interests of “the Crown,”? or to make, authenticate or keep any document 
relating to the pecuniary interests of “the Crown,"? or to prevent the infraction 
of any law for the protection of the pecuniary interests of "the Crown,’’? j and 
(/i) every officer in the service or piy of "the Crown,"? or remunerated by 
fees or commission for (he performance of any public duty : 

( 18 ) "rules" means rules and forms contained in the First Schedule or made 
under section 122 [or section 12 S| : 

( 19 ) "share in a corporation" shall be deemed to include stock, debenture- 
stock, debentures or bonds : and 

(20) "signed" save in the case of a judgment or decree, includes stamped. 

Amendments in Burma —In Clause (i$) omit the words "a Vakil and an 

Allcrney." 

In Clause 17 in Sub-clause (b) add at the end of the clause "or of the Durm.i Civil 
Service (Cl.vs 1 .') 

In clause (18} omit in Ccillsh Burma the words "or section 125 ." — Vtife G. B 
Order 1937. 

Code — The method of construction properly applicable loan Act divided into 
sections and rules, as ihe C. I’ Code is. inat ihe sections lay down general principles 
and the rules provide the means by which iheyctn be applied, and they cannot be 
oiherwise applied, ihe result is that the rules rcstiict the provisions coatained in the 
sections 20 tnd. Cas 39«»i8 C. L J 613. The body of the Code is fundament'll 
and is unalterable except by the Le^olaiure ; the rules are concerned with details 
and machinery andean be more readily altered. The body of the Code creates 
jurisdiction while tlie ru'es indicate the mode m which it is to be exercised. It 
follows that the body of the Code is capicssed in more general terms but it has to 
be read in conjunction With ihe more |nrticu’ar provisioni of the Rules 43 C. 148 
“ ^3 Ind. Cas ajg ; ste .also 44 C. 929—21 C. W. N. 877 — 41 Ini. Cis. 59?. If 
iheir IS a coi tlict betneen a j:erer3l ptoai*ion as coniaincJ in the order an la rule 
iindfr ibc First Schedule I* c general prosisioo must frerad Z 7 jiarjr/j v. 

A. I U 19:6 Mad 6:6-19:6 M. W. N. 34 i-S‘ M- L- J 93-9J Inl 
Cas 439 Wlietc there is a ro-UiaJ ciiOrs between the Schedule and the eractic/ 
rcilion, 'it wculJ becjui'c con'rary to the recojrtred prircip'ts upon which the 
Couils cf liw coniirue Acts to enlarge the coadniors of ecactmest atdthere- 

• SLbstiiu ed by Act N.\.\V of 19U 

+ For ihc words 'under ihe Cro«n" subsiitate in B^rma *«3 C3rma.' — I j/r G. It. 
Order 1937 

J b) G I Order. But in Biiiisb Barma read 'she Corera’Sest' far 

^otds V itbin qu’'tati3as 
C. P. Codo -2 
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by ttsltaln its optmion by spy r-feninM U ibc wotas of a mtte form 
conveoience sabt io a Scbtdulc." Pir iBri r<nioBt( in Dran v. Gmoa, (18S-) » 
P. D. 89 ; see also AlUn v. FHdtr, lO A. & E. C^o. 

Decree— Final decree means decree which settles all disputed questions helwecn 
parties. A decree modified in a review musibe considered as the final decree 
A.I. R. 1931 Cal. 323=131 Ind Cas. 258. Decision limlly clctcrminirg r'U"** 
narlles* not finally drawn up is still a decree. 26 N. L. R 3 A= Ind. Cas. “ 7 ^ 
Ind. Rul. (1930) Nag. 339 To be .apptaUble an order under s. 47 must beoisucn 
a nature as to come within the word “decree” asdefineJbys 3(2) .\. I. R. >957 
All. 2 o 8«99 Ind. Cas. 455. Where a Court, before deciding a case finally order 
the names of a certain defendants to be struck off from the record on the ground 
that the plaintiff made out no cause of action against them, such order is t.iniv 
mount to a dismissal of the case against those defen J.onts, and the p!aintinc.ao 
treat the order as a decree. 8 Ind Cas. 409 An order in a p.triiiion suit dcclarm t 
the specific light of the ptrties and the property to be pitiiiioned is a decree 33_ C. 
279. The definition of decree is not intended to iccliide an inierlocutorv decisirn 
in ordinary suit upon each and every paint in controversy between ihe_ parties, 
even In those cases, where the decision upon any s*'ch question is crabodied m n 
separate andrlistmtt order passed duung the pendency of the proceedings An 
order cannot be regarded .as a decree unless it is formally drawn up as such or .at 
all events, unless it could he so dr.awo up. A ‘preliminary decree’ properly under* 
stood is passed only in those cases m which the Court has first to adjuJicate upon 
the rights of the parties and has then to st.ay its hand tor the time being until it ts 
in a position to pass a final decree in the suit, ii; 9 . L. R 1911 ; see .aUo 82 
R, 1911 ''Decree’’ includes Revenue Court decree A. 1 . R 1935 All ;64*85 
ind Cas. 660. Decision delivered in default oi plainiiFT is not .a decree. 85 Isih 
Cas. 393= A. 1 . R. 1925 Oudh 485-28 Q. C. 124 

The question whether an adjudication is an order nr decree to be Icsied not 
by general principles but by tho expressions, of the CoJe and these words are 
10 be construed io their plain and obviou> sense ; only such orders of dismissal 
for default as are treated as such by the Code itself are excluded from the dofinuioii 
39 C. L J. 399 = 51 C. 7^5— *8 C. W N. 795—83 Ind Cas. CJO. If an order re* 
jeclipg the claim of a person to be ihe legal representative of a dece.ased pUlii* 
tiff is to have the character of a decree it must conclusively detetmined the 
Tightot the parties to the suit. A. 1 . R. 1924 Mad.8i3»»47 M. L. ]. 370- 1924 M 
W. N.763-Colnd. Cas 942. J J' / 

Matters In Controversy.—* Matters in controversy’ in the suit may also come 
to arise, at a subsequent stage of the sun. A i R. 1928 Oudh 36.2-50. \V. N. 
633—3 Luck 638. This tettn must not be understood as relating solely to the merits 
of ihe case. It would cover any question relating to the character and status of 
the party s''- » nlamahility of the suit 

and to other Ijudication before a suit 

I. enquired „a,„g 5„,t „ 

include an o ■ mstituvinn of sun itself 

suchasappl ■ • . . T 447 = 29 Ind Cas 393 ’ 

What are decrees —An order ol the Court apooiniiiig a committee to draw 
-rr,* e, - . u j. - .. ^ decree A 1 R 1930 Cal. 


a scheme of management with regard to urat/ 


= 74. The Revenue officer’s judgment as to the 

liability, of the lands to assessment or otherwise ,n manner directed W s 20 

• anrt effect of a decree A 1 . R ,93,, Cal 411’ 

'.1 rS® ®&ainst preliminary decree 

. irder of dismissal u decree wuK.nc .., 1 . 1 

Cas. M tv. N. 023-64 M.L.L69S = A. J R lorr %fDrt . 7 . Wk 

Courts decree contains adjudication oij several points lower 

A decree passed on the admission of ihe - « . 

ngsiitved ihereby. s6 I„d. Ca.. 8«. 0,d., s,„k,„s out nS o“’a ’’dJrS™ 
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»nd dismissifig the suit against him is a decree. ‘42 M. 219=35 M. L. J, 169 = 
9 L. W. 329 = ^9 Ind. Cas. 835. An order dismissing an application for final decree 
for sale in a mortgage suit is decree and is appealable as such 48 Ind. Cas. 298 
=42 M. 52 = 35 M. L. J 553. An order refusing to mike a decree under Order 
3<, rule 6, is a decree. 47 Ind Cas 561=40 A. S53=t6A. L J. 488. An order re- 
jeciing Memorandum of Appeal for deficit Court-fee is appealable 67 Ind 
Cas 225 = A ] R. 1922 Nag. 62= 18 N. L. R. 15. An order declaring the defendants 
not liable for mesne prajUs, .amounts to a decree. 67 Ind. Cas. 93 = A. I. R. J923 
Cal. 308 ; 22 O C. 289= 54 Ind. Cas 733 ; 67 Ind. Cas 901 = 3 L. L. J 237. 

Order defining mode and penod of taking account is a decree. A I. R. 1923 
Pat. 514 = 4 p.L T. 405 An odrer directing the decree-holder purchaser to pay 
mesne profits on setting aside the sale is a decree. A. 1. R. 1930 Cal fc9.= 56 
C. 550=130 Ind Cas 807. Decision in tefcrerce under s 30, Land Acquisition Act, 
being one on rights of contending panics, is a decree within s 2 (2) A. I R. 1929 
Mad. 323 = 56 M. L J. 387=115 Ind. Cas 345 An order limning the right of 
the decree-holder to recover mtme profits for a certain period is of the mturc of 
■a final decree 115 Ind Cas. 591 = I. R. 1928 Cal 804. When a Coin refuses 
to ascertain mesne profits and holds that the claim is lime-barred, that decision 
oper.atrs as a decree, log Ind, Cas. 734 = A. ! R. 1928 Bom. 236=52 8.360 = 30 
Bom L R. 503 The decree subsequently made on review, even if it does not 
modify the decree originally passed, 1$ a new decree and therefore no appeal can 
lie for the original decree. A. I. R 1928 Cal 418=107 Ind. Cas, 751. Refusal of 
adjournment and dismis'al ol suit in c«nsequenco is decree. A 1. R. 1927 Rang 
148=6 Bur. L J.77-xoilnd Cas. 618. 

Refusal to record adjustment of a decree is a decree A. I. R 1927 Lah 809 
“26 P. L R 337=105 Ind Cas 724. The dismissal of an appeal under Order 
XLl.r It by High Court is a decree A. I. R. 19x6 Cal 638=30 C. \V, N. 334= 
93 Ind. Car. 909, Order in proceedings under $ 47 decree only If it deter- 
mines a question which parties ask Court to decide as to iheir rights or liabi- 
lities .and not if it decides merely incidental question of procedure A, I R. 
1924 Pat 683 = 3 Pat L. R, 322-84 Ind Cas 576} see also A I R 1936 Mad. 
633 = 74 M. L J 256=164 ind. Cas 217 The rejection of .1 hltmorandum of 
Appeal on the ground (hat tne deficit Court-fee has not been paid is not a 
decree. 163 Ind. Cas 432-A.I.R 1936 Pesh 140. An order rejecting a prayer for 
restitution under s 144 on the ground of limitation amounts to a decree. A. L R. 
1036 Cal, 812. All findings conclusively determiiing rights are not necessarily 
decrees. A. I. R. 1934 Pat. 93. Order allowing petition for passing of finil decree 
is neither decree nor appealable. A I. R. 1934 Mad 198. Order of remand setting 
•iside a decree is not necessarily a decree. A. t. R. 1934 Pat. 97 Every order 
in execution is not decree. Only such orders as conclusively determine a question 
between the parties to the suit relating to the execution of ihe decree are decrees 
A. I. R. 1935 Rang. 500. An order passed under $ 144 is a decree withm the 
mc.ining ol s 2. 158 Ind. Cas, 908 = 1935 A. L J 99S”’A I R 1955 All S73 A 
( •• J — *,-.j rt « — *■— — • — -—‘nt of ihe appeal was 

■ ■ ■ • • ■ • ne reasons he could not 

■ ■ ■ ■ ■ ■ • • • ■ The Cfurt rejected the 

■ • • ' //e/</ that the disposal 

■ ■ ■■ • • • • , le anj a secood appeal 

Whnt firo not decrees— Order refusing to 5t.ay execution is net decree. A. I 
R. 1930 All 121 = 132 Ind. Cas. 1S2. An order tuss^d under Order X.\l. r. 32 for 
arrest, rot being a final order is not a decree A 1 R. 1929 Mad 718 — 30 L. \V. 
2 JO- (19:9) M. W. N. 74= I >9 Ind Cas 43 Cjfarte order granting leave to apply 
for execution is rot a decree. A I. R. 1929 All 170- (19:9) <VL J 553“ * *5 l^d Cas. 
^65. neci«ion of the Court under Chapter VIJ of the Presidency Small Cause Courts 
Act is not a decree under s. 2 (2) AIR 1929 Mad 69-56 M. L. J. 197-29 L. 
\V. 537-115 Ind. Cas 504 Order striking cfT obieaian of judgment-df^or for 
defauli is not .nrnesliblc tiilnd. Cas An order permuting the »iihdri»l 

— V't.* »i6«5iM 654-55 -M U J. 

■ , order under t. 47 nor it is 

II ■ I order acrepfcg tecur ry 

, I ■ here appe’late Court frioes 

adiiiional issues and remards a rase, the order of rmioJ is c**: a decree. A. 2 It. 
1927 P*t. 297-6 Pat 380. An order caJer Order 1, m’e 10 <2) «i eot a decree. A.L 
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by restrain its operation by any r-fcrance to the words of a mere form given lo 
convenience sake in a Schedule.'* Per Lfird Ptntance m Dean v. Crecon, (iBS.) f 
P. D. 89 ; see also Alien v. FUcltr, 10 A. & E. 6<o. 

Decree —Final decree means decree which settles all disputed question* between 
parties. A decree modified in a review mustbe considered as iIk* final decree 
A. I. R. 1931 Cal 3a3«l3i Ind Gas. 258 Decision finally clcierraiinrg rights ol 
parties, not finally drawn up is still a decree. 26 K. L. R 24 - >27 Ind. Gas. ^ 7 “ 
Ind. Rul. (1930) Nng. 3 S 9 To be .ipp-aUbts an order under s. 47 must beoisucn 
a nature as to come within the word "decree” as defined by s 2 (a). .\. I. R. 1927 
All. 208=99 Ind. Gas. 455 Where a Court, before decidintr n case fiMlIy 
tbe names of a certain defendants to be struck off from the record on the ground 
that the plainiiff made out no cause of action against them, such order is tantn* 
maunt to a dismissal of the case against those defen l.ants, and the pUintifl cm 
treat the order as a decree. 8 Ind Gas 409 An order in a partiiton suit declarin : 
the specific right of the pttttes and the property to be paniiioned is a decree. 23 C. 
279. The definition of decree is not intended to Include an interlocutory decision 
in ordinary suit upon each and every point m controversy between tbe_ panics, 
even In those cases, where the decision upon any such question is embodied in a 
separate and distinct order passed duiing the pendency of the procetdings An 
order cannot be regarded a* a decree unless it is formally drawn up as such or at 
all events, unless it could be so drawn up. A ‘preliminary decree’ properly undtr- 
stood is passed only in those cases in which the Court has first to adjulicate upon 
the rights of the parties and has then to 8t.ay its hand for the time being until it is 
in a position to pass a final decree in the suit, ti; P. L. R I 9 ii;seeal 90 82 1 ’. 
R. 1911. ‘‘Decrfc’' includes Revenue Court decree A. 1 . R 1925 All 264 = 85 
Ind Cas. 6S0. Decision delivered in default oi phintiff is not a decree. 85 Ind. 
Gas. 393= A. 1 R. 1935 Oudh 485=28 Q C. 124. 

The question whether an adjudication is an order nr decree to be tested not 
by general principles but by the expressions, of the Code and these words are 
to be construed ia their plain aod obviou> sense ; nn<y such order* of dismissal 
for default as are treated as such by the Code itself are excluded from the definition 
39 p. I* ]• 399 “S‘ C. 7«S“28 C. W. N. 795*“83 Ind Gas. 2:0. If an order re- 
jeciing the claim of a person to be the legal representative of a deceased pUiu* 
tiff is to have the character of a decree it must conclusively determined the 
right of the parlies to the suit. A. 1 . R. 1934 Mad. 813 = 47 M. L. J. 370= 1924 M 
W. N. 763-20 Ind. Cas 042 ^ 

Matter!* in Controversy.—' Matiers in controversy’ in the suit may also comi* 
to arise, at a subsequent stage of the suit. A 1 . R. 1918 Oudh 362=50. W N 
633 “ 3 Luck 628. This term must not be understood as relating solely to the merits 
of the case. It would cover any question relating to the character and status of 

the party suing, to the jurisdiction of the Couif, to the tnaioiainahility of the suit 

and to other matters preliminary, which necessitate an adjudication before a suit 
is enquired into, tn fact all questions concerning a pending suit ft does not 
include an order passed on an application preliminary to the insiituiinn of suit iisell 
such as application for leave to sue. 2 L W. 519= 17 M l T 447 = 29 Ind. Cas 393.’ 

What are decrees.-An order of the Court apooinimg a committee to draw 
up a scheme of management with regard to wai/ is a decree A 1 R loio r-if 
476 = 31 P.L. R. 220=121 Ind. Cas 74. The Revenue officer’s judemem as to the 
liability, of the lands to psessment or otherwise m manner directed by s -o 
J an»l«ff«:ctofa decree A 1 . R 1930 cL 4’ii 

u’wilhdrawn ' nelimmary decree 

Cas. 4 I 2=«931 ■ ■ . wk '^i ■ 

Conns decree <<< Where lower 

is a decree A. 1 K. 1933 AJi 47* Order refu^inn '..ii adjudication 

is appealable. I 43 Ind Cas. 43-14 p. L. T. 133=® I R 

dismissing an appliciiion for a final decree in a moricatre s^nJ 
R ,932 Lab. 2.4 Order dismissing a cross-obje^Ss^Vderrle^ \ '• 

A decree passed on the admission of the defen, Un. . . 

nSS,i.v=d Ih.rcby. 56 Ind. Ca. 8,5. 0 ,d„ 
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“nd dismissinfT the suit against him is a decree. 42 M. 219=35 M. L. J. 169= 
0 L. \V. 329 = 49 Ind. Cas. 83s. An order dismissing an application for final decree 
for sale in a mortgage suit is decree and is appealable as such 48 Ind. Cas. 29S 
= 42 M. 52 = 35 M.Cj 552. An order refusiog to mtkea decree under Order 
34, rule 6. is a decree. 47 Ind Cas $61=40 A. 553= 16 A. L. J. 488. An order re- 
jecting Memorandum of Appeal for deficit Court-fee is appealable 67 Jnd 
Cas. 225-A I R. 1922 Na?, 62-18 N. L. R. 1$. An order declaring the defendants 
not liable for mtsnt profilt, amounts to a decree. 67 Ind. Cas. 93 = A. I. R. 1923 
Cal 30S ; 22 O C. 289 = 54 Ind. Cas. 733 567 Ind. Cas 901 — 3L.L.J 237. 

Order defining mode and period of taking account is a decree. A. I. R. 1923 
Pat. 514 = 4 p.L T. 405 An odrer directing the decree-holder purch.aser to piy 
metnt proUtt on selling aside the sale is a decree A. I. R. J930 Cal 60 = 56 
0. 550= 120 Ind. Cas So?. Decision In lefercrcc under s. 30, Land Acquisition Acr, 
being one on rights of contending parties, is a decree within s. 2 (2). A. I R. 1929 
Mad. 223=56 M. L. J. 387=115 Ind. Cas 345 An order limiting the right of 
the decree-holder to recover mtme profift lor a certain period is of the nature of 
a final decree. 115 Ind Cas S9t — A. I. R. 1928 Cal. 804, When a Cojrc refuses 
to ascertain vtesne prohtt and holds that the claim is time-barred, that decision 
oper.ates as a decree, log Ind. Cas. 734=A. I R 1928110m 236= 52 B. 360 = 30 

Mom L R. 503 The decree subsequently mado on review, even if it does not 
modify the decree originally passed, 5s .a new decree and therefore no appeal can 
lie for the original decree. A. I. R 1928 Cal 418=107 Ind. Cas, 751. Refusal of 
adj'ournment and dismis<at of suit in consequence is decree. A I, R. 1927 Rang 
148-6 Bur. L J. 77=101 Ind. Cas. 618. 


Refusal to record adjustment of a decree is a decree A- 1. R 1927 Lah 809 
= 26 P L R 237— 105 Ind. Cas 724 The dismissal of an appeal under Order 
XLl.r, irby High Court is a decree A. 1. R. 1926 Cal 638-30 C. W. N. 334- 
93 Ind Cas. 9 o9r Order In proceedings under s 47 is decree only If it deter- 
mines a question which parties ask Court to decide as to their rights or liabi- 
lities and not if >t decides merely mcidenial question of procedure. A, 1. R, 
1924 Pat 683 = 2 Fat L R. 222 = 84 Ind Cas $76; see also A I. R 2936 Mad. 
623 — 7/ ML) 256=164 (nd. Cas *17 The rejeciion of « Memorandum of 
Appeal on the ground that tne deficit Court-fee has not been paid is not a 
decree. 163 Ind. Cas 402- A. I. R 1936 Pesh 140 An order rej'ectmg a prayer far 
restitution under 8 144 on the ground of limitation amounts to a decree. A. f. R. 
1036 Cal. 8 i 2. All findings conclusively determiiing rights are not necessarily 
decrees. A. I R. 1934 Pat. 92. Order allowing petition for passing of final decree 
is neither decree nor appealable. A. I. R. 1934 Mad 198. Order of remand setting 
aside a decree is not necessarily a decree. A t. R. 1934 Pat. 97. Every order 
in execution is not decree. Only such orders as conciusively determine a question 
between the parties to the suit rclaiiog to the execution of the decree are decrees. 
A. 1. R. 1935 Kang. 500. An order passed under s 144 is a decree within the 
meaning of s. 2. 158 Ind. Cas. 908=1935 A. L J.99S — A. I R I93S All. 873 A 
suit was dismissed On appeal an application for postponement of the appeal was 
made by the appellant’s pleader on the ground that for some reasons he could not 
— . 1.. 1 .t....,-., t, -s not able to argue. The Court rejected the 

want of prosecution : /fe/rf that the disposal 
efined in the C. P Code and a second appeal 
■ ■ • >37 All. 284- 


What are not decrees — Order refusing to stay execution is not decree. A. I 
R. 1930 All 121 = 122 Ind. Cas. 182. An order passed under Order XXf, r. 22 for 
arrest, not being a final order is not a decree. A I. R. 1929 Mad 718 = 30 L.W, 
2jo= (1919) M. W. N. 74= 119 Ind Cas 43 order granting leave to apply 

for execution IS rot a decree A I. R. 1929 AH. 390 = (i929) A.L J. 553 = 115 Ind Cas. 
665. Decision of the Court under Chapter VII of the Presidency Small Cause Courts 
Act is not a decree under s 2(2) A I. R 1929 Mad 69=56 M. L. ). 199=29 L. 
W. 537 = 115 Ind. Cas. 504 Order sinking off objection of judgment-debtor for 
default IS not appealable. 112 Ind. Cas. 380. An order permitting the withdrawl 

J. , , o — 416=51 M. 664 = 55 M. L. J, 

I ' • ... . • order under s 47 nor it is 

. ■ ■■ ■ , ■ . . order accepting security 

• . • • ' • here appellate Court frames 

• ■ . . . disnot a decree A. i. R. 

1927 Pat. 297 = 6 Pat. 380. An order under Order f. rule 10 (2) is not a decree. A,I, 
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shiD suit an order referring suit to ^ names of 

decree a! I. R. 19M Med. Ae6-13 !« 33,_45 M. 

p-itties under A' ^i.“"whcre after this passing of 

\q4=32 M. L. J. 97 = 69 Ind- ^ ^ valuation of certain property, ihe 

decree the Court directs ^as oS-t=-2i 0. C. 306. Order of abatement of 

3r=A I, R 1022 All. ij 3 = 20A. L J.3t4. An 
> withdraw a suit under Order XXUI, 

= 65 Ind, Cas. 71O Order rejecting husbands 
. A decree 61 Ind. Cas. 303. An order under 
claim to be legal represe..uuv.^u«L 617= 59 Ind Cas. 282. A party cannot 

Order XXI, r. 66 1^ no a ,1, sallowing interrogatories which is not a decree, nor 

-jn^titS L R. 28. A decision on a question 

■ an interlocutory order 

* ■ . u. L. J 270-56 Ind. 

r lie P. L. R. 1920 
■ * award, 

■ . . 3t Ind. 

part of it being on a main ' . [poncy 

Cas 80— 66 P. tqtS ' •• ’ . » 40. An 

I .. . I • • istrictjudge 

,. to set aside 

‘ * ’■ '03. Order 

• , • . . 733-2*,A. 

, 87. The dis- 

1^. J. /«- “J •* , -'i.J-.i.-.- . . mj.Quni of nnn*repteseniaiion for which 

33 C W. N. 7<t2-t24 Ind. Cas. 75«A. I. 
. • ppheation under Order 2t, rule 90 is not 

, J. 959- A. I. R. 1936 All. 763 An order 

passed under 5 144 is a decree. A. I. K. i93S All. 873= >935 A 995 = 15^ Ind. 

Cas. 008. Neither an order of the Court of first instance rciuriung a plaint under 


Order under 8. 47. — An order under section 7315 not an order under s 47- 
C7 Ind. Cas. 421 — A. 1. R. 1921 Pat. 401-I P. L. T. 296. In order to be appealable 
3 ■ • . • . .-.,1 .1-- A I 1^25 All. 401 = 94 Ind. 

■ . • ' cuiion an objection was 

■ • additional amount of 

Cas. 483-A. I. R. 1922 

Pat. 59=3 P- L. T. 146. 

OismisBalfordefault—Rcjectionofappeal for failure to pay deficit Court- 
fee is a decree and IS not dismissal for default. 63 Ind. Cas. 99= A. I. R. igza Pat 
281 = 3 P.L T. 117 = 6 P. L. J, 625. An order dismissing an appeal for default is 
not a decree. 47 Ind. Cas. 125. An ’order of dismissal for default’ includes an order 
of the execution Court dismissing an objection for default. A. I. R. 1926 All. 401 = 
94 Ind. Cas. l. 

preliminary decree.— A preliminary decree must define the rights of the 
parties, though it does not necessarily lead to a final and complete disposal of the 
case. 62 Ind. Cas 462=A. I. R. 1921 Nag. 108= 17 N. L. R. 66. A decree in a suit 
for specific petormance of a contract, though conditional in form, is not a prelimi* 
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nary decree. 51 Ind. Cas. 442. Decision on a preliminary issue merely cnablinR 
the pUintilT (o on with the suit, is not a preliminary decree, g Bur. L. T. ■ 19=136 
Ind. Cas. 431. A prelim'nary decree is not extinguished by the passing of the dn.al 
decree but IS given effect to by the final one 21 C. \V. N- ti74«=i Pat L J. 406 = 36 
Ind. Cas. 873. An order rejecting a plaint as being void is a preliminary decree 
and a second appeal lies against tL 39 Ind. Cas 791*= t P. L \V. 499 The decree 
dissoUing partnership is final as reg.ards matiets finally decided and preliminary 
as regards matters still undisposed ol. 131 Ind. Cas. i6o = A. I- R. 1930 Mad. 52S=» 
53 M. 37S. Mere use by Court of form for final decree for partition does not make 
It a final decree. A I. R. 1930 Kag. 206* 13 N. L. J. 83 = 26 N. L R. 166= 122 Ind. 
Cas. 441. Where in a suit by a mortgagee for a fin.al decree deb.arring the mort- 
gagor from redeeming the mortgaged l.ind the Couit merely refuses to pass a final 
decree in terms of the preliminary decree, it is doubtful whether it is final order 
against which an appeal can lie. A. 1. R. 192S Lah. 355= 10 Lah. L. J. 19S= no 
Inj, Cas 81. 

Decree holder. — It is not neccss.ary that a decree-holder in a decree for the 
sale of immovable property should necessarily haa'e been the plainiifT in the case 
A. I. R. 1929 Lah. 492 = 116 tnd. Cas. 212. Decree-hoIJer dors not include an 
attaching creditor. So Ind. Cas 947=A. 1. R 1925 AM. 123. Plaintiff got decree 
for specific performance of agreement 10 sell against defcndinl but did not want to 
execute the decree. Defendants were also decree-holders within this clause and 
as such could execute the decree. 67 Ind. Cas 6675 see also 59 C. 50i = A. I. R. 
1932 Cal S79 = 36 C. W. N 172. A dcffce-holdcr need not be a party to a decree- 
It IS enough if the decree confers some right enforceable under the decree upon some 
p>erson mentioned m it 61 M. L. J. 904— A. I. R. 1932 Mad. >93 = 35 L. 'V. 22. 

District Court —It is not legitimate in every instance to construe the words 
"District Ceun" wherever they appear to mean and include a High Court in its 
Ordinary Original Civil Jurisdiction, too Ind Cas. 331 = 45 C L. j. 7i = A. I. R- 
1937 Cal 290 

Foreign Court.— Definition of foreign Court is not applicable to Provincial 
Insolvency Act 123 lad. Cas 20-A.l R. 1929 Mad $oo» 57 M. L. J. 393 

Foreign judgment— Judgment m the expression “foreign judgment" as used 
in 5. 2 (6) has the English me.aning and not the meaning (as regards the word 
"judgment'’) given by s. 2 (9) of C. P. Code. 62 M. L. J 566=35 L. W. 763 = 138 
Ind, Cas. 648=A. I. R. 1932 Mad. 661. 

Judgment.— The decision of the trial Court on preliminary issue is a judgment. 
97 Ind. Cas. 780=27 S. L R. 701 = 8 Lah L. J.36i = A. I. R. 1926 Lah. 638. Short- 
hand notes dictated by, but never approved by the Judge, cannot be considered as 
part of his actual judgement. 29 Bom. L. R. I26=A. 1. R 1927 Bom. 113=51 Bom 
167=100 Ind. Cas 941. 

Judgment debtor.— A defendant who 1$ exempted and against whom no decree 
is passed is not a judgment debtor within s. 2 (10), A. I. R. 1933 All. 57=54 A. 1031. 
An assignee of a J. D. is not J. D. 13 lod Cas 659 

Legal repreeeutatives —A person who is eniiiled to the possession of the 
assets of the deceased becomes legal representative irrespective of whether he is 
actually in possession or not For the purpose of the suit it is sufficient if he is a 
person on whom the estate would devolve. The question whether be is in actual 
possession or not can be determined in execution proceeding. 27 N. L. R. 247 = A. I. 
R. 1931 Nag. 173 = 134 Ind. Cas 862 A son taking by survivorship is a legal 
representative. A. I. R 1931 Bom 484=134 lad. Cas. 961 = 33 Bom. L. R. ii44 = 5 
B 709 Donee of a dece.2sed legatee is a legal representative. 35 C. W N. 1028. 
By this definition the Mahomedan Law has not been changed. The heirs of a 
deceased Mahomedan are liable for the debt due to the estate proportionately lo 
the share inherited by them- 138 Ind Cas. 746=1932 A L. J. 727 = A. I. R, 
1932 All. 591. Where there are two rival claimants to the estate of the deceased h 
is open to decree-botder to choose as the legal representative the one who appears 
to have /arnra/iaV title. A. I. R. 1929 Mad. 482=120 Ind. Cas. 65=30 L. W. 778. 
Hens of intestate Parsec who iDlermeddle with his estate are his lesal representa- 
tives A I R. 1927 Born. 474 = 51 B. 771 = 29 Bom. L R, 900=51 3. 77>- Executor 
tfe son /or/ Mtd not be added, when there is other legal representative. 30 C. W. 
N. 565 = A. I. R. >926 Cal. 825=96 lid. Cas. 675. A suit against a legal represen- 
tative should not be dismissed for want of assets. 40 lad. Cas- 407. Person in 
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possession of deceased’s estate can Talidlj tepresent him. 3* M. L. J. 122 = l9«<j 
M W N 233'=3S Ird. Cas. 124. Legal representaiive does rot necessarily mean 
beneficial O'vner, <2 M. 76= 3S »'• L. J. 63i- 1918 M. W. N., ici7-<9 Ind.Ca!.ll. 
Decicc ob'aincd in pood faith against wrong legal representative binds the real neir, 
36M.LI 106 = 52 Ind Cns. 509 ; 40 Iftd.Cas. 57 = 4 O. L 3 463 ; 99 Ird. Cas £65- 
A. !. R. 1927 Pat. 114 = 8 P. L.T. 287; «6 Ind. Cas. 563 = A. I. R. 1926 Nag. 47D“9 
N. L. J. 183 5 J20 Ind. Cas. 65 = 1929 Mad 1025=50 L. W, 778. A dcciee-holder ha» 
right to select among the claimanis.pcrsons appearing to have Primn/aeie best 
lUle as legal represeniativcs. 29 M. L. J. 698=31 Ind. Cas. 920. Person in posses- 
sion of properly of a deceased judgment-debtor is legal rcprcscnuiive of a deceased. 
69 Ind. Cas 179= A. 1. U. 1924 Cal. 362. In case of decree for injunction against 
father in joint Hindu family, sons are rot legal representa'ives for the purpose of 
execution against them 42 li- 504=“2o Uom L. R 560 = 46 Ind. Cas 745. Anin- 
tctmedilcr wUh the pTQpeny of the deceiscd is liable to the extent of the property 
taken by him 42 Ind Cas. 122=3 P. L. W, 302= 1918 Pat, 86. Surviving co-parce- 
ners in a joint Hindu-fimily are not legal leptescntatives. 61 Ind. Cas 628 = 3 Lah. 
L.J. 349=A! R. igai Lah 34 = 2 Lah ii4=73 P- L. R. 1021 ; 42 IJ 504. An in- 
lermcddler is not a representative for ihe purposes of succession to the deceased’s 
property. 75 Ind Cas. ii4= A.l.R. 1924 All 717. Trustees are not leg.al represeniaiives 
of (heir predecessors in office A I. R. 1926 Mad. 540 = 92 Ind Cas. 520 Hein of 
deceased mortgagor whese equity of rcdempiioa his already been sold arc not bis 
legal reprcseniaiives rehting to that property but the proper representatives are the 
puschasets of the equity of redemption 9S Cas. 934 = (i9;6) M. \V. N. 276. 

Suit against legal representatives, of a deceased should not be dismissed merely 
.1... . -ossession of any assets of the deceased. A. I. R. 

' Vhere a f.'ither aod a son are co-parceners and 

IS attiched In execution of a decree agaiost 
epreseniative of his deceased son and decree can 

*■ ’■ ‘ 026 All. 157=48 A. 4 = 23 A. L. j. 877 = L. U. 

' heirs is brought on record, decree binds the 

• ' ’of those heirs not brought on record and not 

)udh 330=120. L j. 37-2 O. \V. N. 34*-38 
O. C 177*87 Ind. Cas. 892. Where a managing member sues and the suit referi to 
jQint-faroiiy estate, 5c 5s really a suit in a representative character for all the 
members of the family. When he dies, the next maniging member can come in as 
the legal representative A. 1 R. 1925 Mad. 456=21 L. W. at = 86 Ind Cas 178. 
A decree for removal of the defendant as mo/ranr of shrine on the ground of mis- 
management cannot be executed against the succeeding mohant who was on the 
death of ihc fust in dtfacto possession but who claimed to be appointed by the 
bhaJit since the successors could not m any sense be treaied as the legal representa- 
livc of ihe deceased 77 Ind. Cas. 585=A. I. R. 1924 Lah.2S»=5 Lah L. J. 459- 
Where on an application to substHule the brother of the deceased ludgmeni-debior 
as his legal rcprescriiatWe, he pleads that he is not liable to satisfy decree, the 
objection must be decided by the executing Court before an order subslilutinir him 
as legal representative IS made. A. I. R. (1923J Pat. 149=3 P. L. T. 106=82 lod 
Cas. 803. To become legal icpresenUtive it is necessary that a person should 

' y? C. W. N 758 Couit 
' ■ of estate but administers 

' ' . ' represents estate of deceas. 

• . ' -y-, -y iv J, «. /933 Nag. 85. Decree obtain- 

ed against mother as legal represemauve of a temnt binds daughter 20 N L R 
89— A. \.R. 1933 Nag 73. The definiiion of the term '‘legal representative" is not 
exhaustive and this definition sh^td be qualified by s. 53 of the Code 36 Bam. L. R. 
977 = A. l. R. 1936 Bom 4^. Hindu sons are not legal representatives of their 
f.rihers under s 2(11) 14 Pai, 732=147 /od Cas. 53= 16 Pat L T xat*wA I R 

A^^ R'‘\2V?Oudh iox7*“B“th ‘^Sal representative includes an unive^al legatee’ 


1932 M. 1363. Assessment of M«ne P^iU must be made on the basis of plaintiff 
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toss by oxclasion and not what defendant made or might with reasonable diligence 
bare made by his wrongful possession. 59 C. 859-* 55 C. L. J 2o;«= 138 Ind. Cas 
25a«*A. 1. R. 1Q32 Cat. 6oo«A. L. R. 1931 C. 474 ; see al»o 35 C. W. N. 367. In 
the case of a claim for metrte firo/ift against «cverat trespa«s!rs in wrongful posses* 
sion t« 0 courses arc left open to the Court. A decree for viisne profits may be passed 
jointly and severally against all the trespassers who may have jointly kept ihe 
plaintifTs out of possession for any particular period, leaving them to have iheir 
respective tights adjusted in a stpatatc suit loi conutbuttan ; or the lespective 
liabilities of such trespassers may be ascertained in the platniifE s suit against them, 
and a decree on the b.asis of such scvenl liabilities may be passed as against the 
respective trespassers in plainlilTs favour. 59 C. 859=55 C. L. J. 205 = A. I. R. 1932 
Cal. 600 ; see also 53 Cal. 992 P. C. 


Ordinarily interest on mtsne pretits is allowed but such interest may be dis- 
allowed on special grounds A l.K 1931 Mad. 513=131 Ind. Cas. 833. In com- 
puting the misne ptojtts the expenses of management or collection are to be 
deducted. 1931 M. W, N. 813. Interest on wrrar profttsU in the discretion of the 
Court. 44 C L J i82=»A. 1. R 1926 C.ai 1233—93 Ind, Cas. 198 Where decree 
is Silent as to interest on profits the Executing Court cannot award the interest. A I. 

K. 1936 Mad. 952 = 50 hi L. J 563=96 Ind Cas 697 fifesue pro/ils are in the 
nature of damages lor being deprived of ihc benefit which the person in posse>si'on 
derives from the properly. 157 Ind Cas 96=37 P. L K. to=A. I R. 1935 Lah 
379 ! see also A. I R. 1935 Pat. 83. Pro'its always means the difference between 
the amount re.alised and the expenses incurred In rca’iiing it and thi» rule applies 
even to cases of wrmr profits. In India 10 per cent, is the customary allowance for 
snesne profits and it is unnecessary for defendant to .adduce evidence on this. Srero- 
tar/ 0/ State V. S'iro/ A'ui/tar, 62 C 499=62!. A 53- A. L. R 1935 P. C. I4 = 4> 

L. W. 284=1935 O W. N. 261-1935 A I* J 438-1935 M 'V N 165-37 Bom, 
L. R. 327-39 C. W. N 4 o;-A. I R i935 P- C 49-68 M. L J s8«(P. Cj In the 
absence of special circumstances 6 per cent, is .a fair rate of interest, a sufficient com- 
pensation 10 the decree-holder for having been deptived of the rents and proves 
of the suit lands, fiiii ‘ .Ifesne profits'’ means the amount that might have been 
collected less the collection charges ; damages resuU'rg from non-payment nn 
becoming due or loss of interest year by year is not included therein 8 C. 332 (P. C ) 


Order— Order by District Judge, to guardi.an of minor step mother, to pay money 
to guardian of step-daughter for her marriage, is not contemplated by the section 
and cannot be executed against ward, who m meanwhile attained majority. 41 Ind. 
Cas 34t-4i M. 241. 


Pleader —Barrister In Burma not filing power of attorney from client cannot 
bind client by compromise entered Into without hjs express consent. A I. R 1930 
313= 127 Ind. Cas 604 An Advocate of the High Court has, when briefed 
on behalf of a party in a Subordinate Court, the implied authority of his client to 
settle the suit. A. 1. R. 1930 Pat. 158-34 C. W. N. 453= 1930 A L. J 489 = 58 

M. L J 551 = 32 Dorn. L. R. 645-51 C_L J 309-lnd Rut (1933) P. C 177. 

Public officer — A receiver appointed under Order X L of the Code is a public 

officer and he is eniuled 10 notice as prescribed by s. 80, C. P. Code 35 C. W. N. 
161 = 57 C. ii27=A. I U. 1931 Cal 61 ; but see 53 C L. J.3i = A 1. K. 1931 Cal. 
f7S. V’lllage Sinit.aiion Pancbayat is not a public officr within the meaning of 
s 80 of the C P Code. A I R. 1929 Nag. 70—114 Ind. Cas. 2B8 A Municipal 
Councillor is not an officer of the Government A 1. K. 1930 Mad. 844 = (i93o) M W. 

N. 82i = i281nd Cas 161. Tits Sberifl of Bombay is a “public officer '. A 1. R. 
19270.521 — 518.749 = 290001. L. R 1071 = 104 Ind Cas 685 Officiil Assignee 
IS a public officer. A I. R. 1925 Bom. 344— 49 B 638-270001 L R. 545 = 87 Ind 


a fixed salary by Government out of commission charged to private person for 
services IS a public serv.ant. A. I. R. 19:8 Stnd 76— 22 SLR. 63—105 Ind CaS. 
729 8“ also a common manager appointed under the Transfer of Property Act, s 95 
is a public officer 24 C W. N. 138-30 C. L J 279-53 Ind Cas. 747-.But a maniger 
of Court of Wards is not a public servant therefore nor entitled to noiico under s. 8a. 
55 Ind. Cas 515. A British olTlcer in Indian Army is a public officer, so lnd Cas. 
68t. A suraeyor emplayed by Collector in the this mohal depariroeni is a public 
officer. 26 C. 158; so also is an official Assignee of the Insolvent Coun. 26 B 
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809 = 4 Bom. L. R. 9*9 » 


. 250 f 7 C. 499 A Collector is a pub ic officer even 
n» •»!.. r«*ite of a minor. 3 A. 20 (F. B.) ; i B. 


the party is sufficient even in cases 
•« M. L. J. 65=51 M- 242 = A. !. R. 
not include a mark. 11 C. 429; see 


also2S C.9'» (9«Si9«b) 

3 . IS. 2.1 For the purposes of this Code, the District Court is subordinate 
to the High Court, and every Civil Court of a 
Subordination of Courts. grade inferior to lhat of a District Court and 
every Court of Small Causes is subordinate to the High Court and District Court. 

j^otes For mailers covered by the Code, Court cannot go beyond the Code. 

A I R. 1916 Cal 568=440 L J. 399*3<»C W. N. 415 = 9* lod- Cas. 235. The 
Collector though he rray be acurg judicially tvhen exercising Us functions under s 18 
r . . --J » — k- k. died a Court, is certainly 

1910 Nag. 27i = i23lnd.Cas. 911 
■ ■ • lourt only if the latter Court has 

• •fin'enden'e given to it by some 

re authority to decide a reference 
■ • * • ferer.ce subordinate to the Court 

- ■ • Cas. 123 = A, 1 R. 1932 AIL 65> = 

• • • lie Courts in this section is not 

exuJusLive. Jtm. 


4 . [S. 4 .] ( 1 ) In the absence of any specific provision to the contrary, 
QOtbing in this Code shall be deemed to limit or 
Savings. otherwise affect any special or local law new in 

force or any special jurisdiction or power conferred, or any special form of pro* 
cedure prescribed, by or under any other law for the time being in force. 

( 2 ) In particular and without prejudice to the generality of the proposition 
contained in sub'sectian ( I ), nothing in this Code shall be deemed to limit or 
otherwise affect any remedy^ which a land-holder or landlord may have under 
any law for the time being in force for the recovery of rent of agricultural land 
from the produce of such land. 

Notes— lo view of s 4, C. P, Code ihe Unr applicable to soldiers Is defined in 
s. 93 of ihe Army Act OESi^nnd it overrides $ 60 cf the C. P. Code. 43 B. 368 = 

• ’sin res- 


109 must 
' of pro- 

12 of ihe 

' ' ' ' ch abro- 

gates tac provisions 01 S-. loy 6 k/ vs N. laoy ; see also A. 1. k. 1931 Uudh 185 = 
133 Ind Cas. 270=80 W. N. 635 A Local Act overrides the provision of the 
^ . .. ... . • . 

’! . ... . 7 C. soS (F. B) = 

* . _ ' ' ’ It Procedure Code 


5. [S. 4 A .1 ( 1 ) Where any Revenue Courts are governed by the provi- 
Applicaiion of ihe Code to Code in those matters of procedure 

Revenue Courts. any special enactment applicable to 

u -e • .k fi iJ - Silent, tbe “Provincial Government, 
may, by notification in the “official GazeltB,”!- d''“* — 

provisions which are not expressly made applical 
lo those Courts, or shall only apply to them w 
Piovincial Governmeut,*! may prescribe. 

ll>= Go.eroor-Gencral in Co.,nc,l- 
, aad Sch. I, I. 



Tim COOB OP CIVIL PROCBDURir. 


17 


(2) “Revenue Court” in sub-section (1) means a Court having jurisdiction 
under any local law to entertain suits or other proceedings relating to the rent, 
revenue or profits of land used for agricultural purposes, but does not include 
a Civil Court having original jurisdiction under this Code to try such suits or 
proceedings as being suits or proceedings of a civil nature. 

Notes — This section clearly contemplates Revenue Courts being governed by the 
provisions of ihe Code of Civil I’roccdure. a6 M. 518 (520). 


G. [S. 6.] Save in so far as is otherwise expressly provided, nothing 
r, • . . herein contained shall operate to give any Court 

ccuniary jurisdiction. jurisdiction over suits the amount or value of the 

subject-matter of which exceeds the pecuniary limits (if any) of its ordinary 
jurisdiction. 


Notea —Order of remand cannot confer jurisdiction. A. I. R. 1029 Lah. 534 = 
ao P. L R 244=n6lr.H. Cas 324. The proceedings before the President of the 
Calcutta Improvement Tribunal is not a suit, and s. 6 does not apply to an order 
passed in such proceedings 31 C. W N I42 = A. I. R. 1926 Cal, 8^3 = 94 Ind. Cas 
I/O Where the Court sends a decree jf/o rno/M 10 another Subordin.ite Court, the 
latter must be a Court of competent jurisdiction. The competence cannot be deter- 
mined irrespective of its pecumaty jurisdiciion. 6? Ind. Cas. gjS^A. f. R. 1923 P.it. 
188 = 3? L. T 422 Court’s jurisdiction is not ousted where allowable 

under Order XX, rule 13 0 ), C'vil Procedure Code exceed its jurisdiction. A. I R. 
1925 Cal. 1076- 53 C i4'’43C L J 49“39C W K. 869=89 Ind. Cas. 726. 


7. [S 5.] The following provisions shall not extend to Courts constituted 
o ^ f, under the Provincial Small Causes Court* Act, 

Couri; ® ^ '8”.' ot 10 Courti exercising the jnrisdiction 

of a Court of Small Causes under that Act, that 

is to say, — 


{a) so much of the body of the Code as relates to— 

(i*) sutis excepted (com the cogntaance of a Court of Small Causes ; 
(iV) the execution of decrees in such suits ; 

(ui) the execution of decrees against immovable properly j and 

(3) the following sections, that is to say, — 
section 9, 

sections 91 and 92, 

sections 94 and 95 (so far as they authorise or relate to— 

(f) orders for the attachment of immovable property, 

(it) injunctions, 

(iiV) the appointment of a receiver of immovable property, or 
( 10 ) the interlocutory orders referred to in clause 

( 4 ) of section 94] t 
and sections 96 to 112 and 115. 


Notes— Small Cause Court has power to alt-ich movables before judgment. 
46C. 717 = 31 C. L J. 179=53 Ind.Cas.814. A Small Cause Court has power 10 
attach immovable properly before judgment under Order XXXVIII, r. 5 A I. R. 
1925 Mad. 589=48. M. L. J 406=48 M a'S-Sy Ind. Cas. 399. But a Provincial 
Small Causes Court has no power to attach immovable property before judgment and 
10 decide a claim case thereon. A. I R. 1924 Cal 193 = 280 \V. N. 16=80 Ind. 
Cas. 300 A Sm.-ill Cause Court can attach and sell a preliminary decree lor fore- 
closute for immovable properly 44 Ind Cas 252. A Small Cause Court cannot 
attach immovable property in executioa of a decree, even though it is also an 
ordin.Try Court, unless the decree h-xs been formally transferred to the ordinary side. 
A. I U 1929 Lah. 39S-JO P. L R. 40=114 Ind Cas. 329 ; 132 Ind Cas. 208. 
Small Cause Court has juiisdiction 10 create charge upon immovable propeity. 
A I. R. 1937 All. 194 


* IX ofiSS;. 

t The words wi hin brackets have been substitmed for the words ' so far as they 
relate to injucctions and interlocutory orders" by Act l of 1926. 

C. P. Codo -3 
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8 IS. 8 1 Sive as piovided in sections 24 , '33 to 41 , 75 , clauses (a). {l>) 

, ^ and (c), 76 . 77 and 155 to I58, and by l!>e 

Presidercy Sn-.all Cause p,gsidency Small Cause Courts Act, 18 S 2 ,* the 

yicvisionsin the body of this Code shall not 
extend to any suit or proceeding in any Court of Small Causes established in 
the towns of Calcutta, Madras and Bombay : 
t [Provided that — 

( 1 ) the High Courts of Judicature at Fort \YiUiain, Madras and Bombay, 
as the esse may be, may, from lime to time, by notification in the “official 
Gazette”! direct that any such provisions not inconsistent with the express 
provisions of the Presidency Small Cause Courts Act, 1SS2,* and with such 
modirications and adaptations as may be specified in the notification, shall 
extend to suits or proceedings or any class of suits or proceedings in 
such Court ; 

( 2 ) all rules heretofore made by any of the said High Courts under 
section 9 of the Presidency Small Cause Courts Act, 1 SS 2 , * shall be deemed to 
have been validly made]. 

Amondment in Burma. — This section has been omiued in Durma by G 
order of 1937 

Notes*— Where a decree of the Madras Small Cause Court is iransletred to a 
mofussil District MunsifTs Court for execution, not on us Small Cause side, bin on 
its original side, against the inunovabte property of the judgmeni-debtor, an order 
made by the latter Court in execution is appealable under s. 47 of the C P. Code 
A District MunsifTa Court in executing a decree oi ihe Madras Small Cause Court 
in respect of the movable property exercises us powers not as a Small Cause Court 
but as a Court of origiual jurisdiction, and the rules applictble; in prcceedirgs 
in execution of an original decree are applicable to the execution proceedings of 
the Small Cause decree so transferred to the origioal side of the Court. 90 Ind. Cas. 
509*49 M. L. J. J04"A 1 . R. 1925 Mad ii 79 “r‘ 955 ) M, W. N.713. 

PARTI. 

SUITS IN GENERAL. 

JORisoicnoN OP THs CouRTs AND Jict Judicato. 

9 .[S. 11 ] The Courts shall (subject to the provisions herein contained) 
Court. .0 try nil oml .oil. j“tWiclion to try .11 suit, of a ciyil mure 
unless barred. cognizance is eilher 

Explanaiion.—h suit • ■ to an office is con- 
tested is a suit of a civil • i tight may depend 

entirely on the decision o • • ceremonies. 

Scope— The Scope of the section is scry vast, including even what are known 
as rent suits or suits cognizible by the Revenue Courts, but for the circumsiaaces 
that such suns though civil id their nature, are expressly excluded from the 
jutisdiciion of Civil Courts, by dmt of some Special Siavuies la A. 409 (F Bl 
In suits relating purely to rituals or religious observances, the Civil Couns have 
no juiisdictipn ; but the Courts are bound to enquire into ibe questions of rehirion 
orniual, which ate matctial for determining civil tights m dispute between ihe 

p-irties 30 M. 15= 16 M. L. J 471. Civil T ■ .. . 

jutisdiction to entertain and dispose of al . 

allege that there is a bar must prove it (t , 

jutisdiction to try suiis of a civil nature unicr this section, except suits of which 
cogmiirce IS expressly or impliedly barred. A I. R. 19,0 Oudh i« IF ni- 
l37lr.d.C». 6o6=gO.W.N.488. U is for the party who seeks m oust ^ 
jurisdiction of the ordinary Civil Courts 10 establish his co-Mention A i T lo^t 
Lab.i2t = 9Lah. 504=29 P. L. R ^395 (F. B ) ; see also 54 A. 646= A I.’ R 

* XV of 1883. " 

t Provisos (I) and fa) were added tos 8 by the Code of Civil Piocednip 

(Amendment) Act. 1914 (1 of 1914) s 2. ‘ t'loceaoie 

t Substituted by G. I. Order, s.* 4 (i). 
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A. 293 (F. n.)- 1931 A. L. J. 437 ; tl Rang. IIS-A. 1. R. 1933 Rang. 124. The 
right of conscience,!, e , (he right of individual members of a community to hold 
certain religious beliefi and opinions, is of course a religious one and one that 
cannot be railed in question or ndjudicited upon in the Civil Court, and it is not 
covered by the explinaiion ofs 9, C. R. Code. But the right to remain in the 
community or to exercise lights .and privileges of the members of the community, 
IS of course a civil one, and one that must be decided by the Civil Court when it 
is called m question. A. I R. I93S Nag. is6«*lS7 Ind Cas 302. Where a legal 
right exists .and its infringement ts alleged, a cause of action is disclosed and un- 
less there IS a bar to the enteri.ainment of such a suit the ordinary Civil Courts 

are bound to entertain it The words “expressly btrred” in s 9 mean barred by any 

enactment for the time being in force. A I. R 1935 Oudh 96®*ii O W. N. 1435 

= 152 Ind Cas 861 Suits are of civil mature if they are suit# between subject 

and subject dealing with civil rights A suit for a decUration that the assessment 
of lown tax by a Panclnayat is tifeg.al and ul/ra vtret is not between subject and 
subjoct but between a subject and a branch of a Local Self Government and it does 
not deal with civil rights but it deals with a question to taxation, and as such is not a 
suit of civil nature and Civil Court h.as na jurisdiction in a suit of (hat nature. 
A I R. 1936 All. 117=1936 A. L. J. 33=159 Ind. Cas. 897. 

No jurisdiction in casto question — A c.aste is a social combination, the 
members of which are entitled by birth, not by enrolment. Its rules consist partly 
of resolutions passed from time to lime, but for the most part of usages handed 
down from generation to generation The caste is not a religious body, though lis 
us.ages, like all other Hindu usages, are based on religious feelings In religious 
matters, strictly so called, the members of the caste are guided by tbeir religious 
preceptors and their spiritual he.ads. In social matters they lay down tbeir own 
Ians Caste is not a corporation or partnership. Of course a caste, regarded as a 
social organism, is very difftrent from a club, but both institutions are unincorporated 
aggregates of inoividuats, associated together for purposes other than trade, aod 
the legal consequences which tlow from the position must apply to both bodies. 
56 11 24*-l4 bom L R 3t3=i37lnd Cas 46i=A.I. R. 1932 B. ja2=A.I.R, 
i^i B 34a (F B) A caste question is a question which relates to matters which 
affect internal autonomy of the caste and its social relations. Ihid. The Hindu 
caste is unique aggregation so wholly unknonn lothe English law that English 
decision concerning English Corporations and partnership tend rather to confusion 
ihin to guidance upon matters relating to caste. Where according to well-establi- 
shed principles certiin questions have been removed from the jurisdiction of the 
Cnitrr, they can not be brought within the jurisdiction, on the plea that the Court 
has inherent jurisdiction to do what justice requires for the parties upon it. 11 Bom. 
L. R. 1014 = 34 B. 467 = 4 Ind. Cas. 108. The recognition by Courts of Hindu castes 
as distinct corporation with exclusive legal rights for certain purposes ought not to 
be extended to Christian communities. 39 M. 1059=30 M. L. J. 423 = 34 Ind. Cas. 
557. Court can decide that rights to the user of property is in accordance with 
existing caste usage but cannot decide whether a particular user is sanctioned by 
custom of caste. 76 Ini Cas 635 = A. I R. 1914 Bom. 522. k konkani Brahmin 
h.-id been ex-communicated by order of spiritual tribunal which was the recognised 
aiiihonty in all such matters the order having been passed in perfect good faith, 
Without malice and in due exercise of spiritual authority. There was no negation of the 
natural justice. The suit by the Brahmin fox decliratton that he was in caste as 
well as for damages is not maintainable, A. I R. 19J0 Mad. 160= 123 Ind. Cas 14. 
r-. .. — ' . . • • ' • • te offence, 

. . . . • - ■ » notice of 

■ ■ ■ > ■ ' .en to the 

■ ■ _ • • ■ ■ mself, and 

(hat notice must be given to the members of the caste of the meeting and what it is 
intended to be dealt with. Ranje V, jVaranje, A. I. R. 1935 Bom. 268=37 Bom. L- R. 
261 = 157 Ind. Cas 127 ; see also 23 B. 122 ; 10 M. 133 ; 11 B. 185 ; 21 C. 463 ; 
Labonchtre Earl ot Whamcliff. 19 Ch. D. 346; Youns v. Ladiet Imfierial Club, 
(1920) 2 K. B. 523=89 L. J K. B. 563, Maclean v. The lYorker's Union, (1929) 1 Ch. 
602 = 98 L. J. Ch. 293. The Central principle applicable to the expulsion of 
members from a club governs cases o! expulsion of persons from a caste. wdWal 
Raiaks. Adam Uaje, A. I. R. 1935 110111.367 = 37 Bom. L. R. 603 = 159 Ind. Cas 
650 A Civil Court has jurisdiction (oenteruia a suit for a declaration that a 
resolution of a caste tribunal ex-communicatiog a person from caste is void. 
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T*ftnr^avat Bai juTisdiction to outcaste mtmBerj 
- caste ofTcnce. 37 Bom. L. U. 4»7=» A. *• B* 


"When iuriediction can be entertained in Coete question.-;- The right w 
• . • • - — -•.••t-n with caste funds anci properties is not in 

. . • • ' g{ jjjj caste are at 

. - * • free inspection of all 

. • ■ -■ management of caste 

• j « i. 143'= «37 Ind Cas 

, ■. e also It Bom. L. R. 1014M34 B. 467'*4 

mu. lu- , ■ A td. Cas. 560. Court has jurisdiction over a 

matter not relating to internal administration of caste but to the properly of the 
caste, ga Ind. Cas. S49»A.^. R. Bom 69*50 B. 114=27 Botn* L. K. 1503 
Civil Courts can declare a fiaf marriage to be invalid A. I. U. 1926 Nag 
458*22 N. L. R. 134"9 N L 5* ^ Court has jurisdiction 10 interfere 

where the ex-communicaiion detjs'on of Ajatnai/ has not been arrived at 'n conso- 
nance with principles of justice. A- I R f9jo Sind 304= 126 Ird. Cas, 49 ; see also 

23 B. 122 5 17 hi. 222 ; 24 B. 13 ; to M. t33 }7 M L. T. 190*5 Ind. Cas. 5 s 33 M- 
67=17 Ind Cas. 527. Rights of Aehar:s inter st can be adtudiraled upon and 
enforced by Civil Courts. A 1. R. tgzS Lah. 703*10 Lab. L. J. 242»ii2 Ind. 
Cas. 362. Civil Court has jurisdiction to enquire into wrongful expulsion of members 
from membership of caste involving rights to property. A. I. R. i934 Bom 431- 


Jurisdiction of Civil Courts in religious raatters— Courts have power 
in any matter of spiritual and temporal character to enquire into the law or rules 
of the tribunal or authority which has inflicted the alleged injury. 39M. 1056*30 
M. L. J. 423=34 Ind. Cas. 587. But a suit does not lie lor a mere hoonur or dignity 
unconnected tvith fees, profits or emoluments 51 Ind. Cas. 905. Courts are not 
bound to enter into detailed considerations and decide rights of Sanj/asit to receiie 
honours iP temples unless they are mixed up with matters ol a civil nature. 53 Ind. 
Cas. 483=10 L, W. 480*2 Cr. L I. 755»«I9I9 M. W. N, 872. Rright to worship 
on receiving emoluments or right to perform festivals heridiiarily is civil right and 
can be enforced. 35 fnd. Cas. 88*3 L. W. 512. But ihc delermin.'ition of question of 
orihodoxy U not within the province of Civil Courts. 37 Ind. Cas. 780 Person 
’ --—I- AAA r»A JO maintain it. 

* • e legal character 

■■■ 390=35 Ind. Cas. 
■ ■' to honours and 

■ ■ ' manner is a 

27. But a right 

to religious honour is not cogniztuie uiuess u ia au attached to office. 

45 Ind. Cas. 959 Suit by co-sharer for share of voluntary ofFenngs of a lemnfe is 
maintainable. 70 P. L. R. 1919=51 Ind. Cas. 236=26 P. R. J919. 


- according to the worshippers’ 
’ conduct religious processions 
vtded he exercises ic lawfully 
.. * " Court Cannot interfere with 

question of riiuah A. 1 . K 1929 Mad 526=120 Jnd Cas 874 No suit lies for 

A. I. R. 1929 Mad. 493=29 L W. 604=119 

■ =4* M. L. J. 287 ; 1932 M. w. N. 1090. The 

indicate a right not to an office but 10 a 
lees, pronts or emoluments. 33 Bom L. R, 
' i ^ ® 6 B. 116; 28 

, . . be for ihe vindication of a ripfif fn 

I;i.tu,lo»spjym,m5v,hicl.areiiottbi! .molumcnts ailachcd ip n omL bv lil 
of temuneraiion for services performed. 33 Bom L R j7q=a 

( • n the Provinces of Bihar 

. - ’ *• R. 1929 Pat. IQ3. Where 

. • . • latter <s within competence of 

'll',.. ^ ve no_ jurisdiction. 114 Ind. 

• ' a Tight to religious oflice 

« 4. : : . A. 1 . R. 1927 Cal 783 = 540. 

. lody of Brahmins that they 
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h»x'e a right to recite etc , in a lemple is maintainable. A. I. R. 1927 Mad. 
ijr=»9S 7nd. Cis. 2:9. A Court wilJ not decide mere questions of refigious rites or 
ceremonies unless it ts necessary to decide rights to properly. A. I. R J921 Dom. 
33Sia24 Dom L. R. ic 69*>84 ind Cas. 759 A suit lies for share of income earned 
.iS Hindu priest on the river banks A. I. K. 19:4 Oudh. 2S2=3io 0. L J 595<»37 
O. C n4<=7S Ind. Cas as®- Where the plainiiiT a female heir prayed that she 
should be allaarcd to take .a turn at the worship in the temple so that her full share 
in the ofTerings might be secured to her : fltld lhat such a suit is maintainable. A. 1, 
R. 1933 All. 435 = 45 A. 437 = 71 Ind. Cas 1026 Where a pujari of a deity was 
removed for misconduct by private tribunal duly constituted under previous agree- 
ment made by pujari, a Civil Court can determine if he was removed on valid 
grounds asC.W N. 201=62 Ind Cas 510= A. h R. igai Cal. 32S. Suitforshare 
in offering to deity is cognizable by Civil Court. 60 Ind, Cas. 92<=«23 Bom. L. R. 
125=45 L 635, A suit by a plainti/T claiming to be carried in a palanquin in 
public street as (JurM is not a sun of a civil nature. 60 Ind Cas 907 A 

used A particular kind of flag. The ‘ ‘ ■ 

ttiisle.ad p Igrims into the belief that he w.as the '• 
a right to maintain a suit to restiam the defen 
or flag 18 A. L J 679=59 Ind. Cas. 873. U ■ ■ 

of iujAa grass to pilgrims on river bank canr • i 

374=43 A. ijgs 59 (nd. Cas. 659 Where deicndant protiiuits puiniiii, a xiinuu 
' *" ' ' ijiinction lies A I. R. 1921 Bam. 209 = 45 B. 234 = 

can question ihe appointment of a trustee by the 
lOt made reasonably and In good faith. 42 M. 663 = 
• >0$. Whether a gayaval gaddt is an oflice or a 

business, the persoi. js eniiiJed to it can sue for pesscssirn of the gaddianA iw books 
and for a declaration (hit he is the lawful holder of the 3 Rat. L. W. 136 = 

a R. L J 705-42 Ind. Cas. 478 • • • ... 

a temple can be taken cogruzanc 1 

lod Cas io!4 = 38L W 338. ' 

Sivamiyar^%n possible legal rig 
W N 382= 1 13 Ind. Cas 47611* 

mance of religious ceremonies wnh emoluments attached, must be regarded as an 
oflice Within 8. 9. A I. R 1928 Mad 377=109 Ind. Cas. 771. A suit to recover 
-v.._ .r,a-..s_.. — J. 1 . I...... ,c... .ft •... ... .Qj connected with any 

* 1 ” id. 851=110 Ind Cas. 

• ' * ■ igs and incidentally to 

• • —76 Ind Cas. 629. A 

• • • but no emoluments of 

. Court. A. I. R 1935 

Mad. 679— 41 L. W. 752= 193S M. W. N. 520, see also A. 1. R. 193S Mad 621 = 
41L. W 384 = 1935 hi. W. N. 615=69 M. L. J 14; A. I R. 1936M3J. 973 = 7* M- 
L. J. 588=1936 M. W. N. 954, 

Award under Co-operative Societies Act. — The Civil Courts have no juris- 
diction to set aside an award made by arbitrators appointed under the Co-operative 
Societies Act. A. I, R. 193S Dom. 91=36 Bom. L. K. 1245= 154 Cas. 583. 

Suit to declare Order of Privy Council Illegal and void.— No Court in 
British India has jurisdiction to grant a declaratory decree to the effect that a decree 
passed by their Lordships of the Judicial Committee is illegal and void. 158 Ind. Cas. 
338=1935 O. \V. N. 1071. 

" ■ ' ■ r — ^Wherc a right of action exists, a suit is main- 

ndently of the special remedies provided by the 
'.N. 1207 = 43 L W. 262 = A I.R 1935'Mad. 431. 

Ouster of Jurisdiction by Legislature — It is an established principle of Iiw 
that when an Act of Legislature gives power to any person for a public purpose for 
which an individual may receive an injury, then if the mode of redress is also speci- 
fied in the statute jurisdiction of ordinary Courts will be ousted. A. I. R I93S 
562 — loLah 338= I It Ind. Cas. $08. Unless Courts are satisSed that conditions 
ousting then are fulfilled, they will not hold that they are barred, il Rang. I25 — A. 

1 R. 1933 Rang- *24 Civil Court’s jurisdiction was held not to be ousted by rile 40 
of the Election rules framed by die old Bengal Municipal Act. 37 C. W. N. 122= 
A. I, R. 1933 Cal. 492 = 60 C. 43S. ♦•W’here a special tribunal, out of the ordinary 
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I5ut a nropctly asstm’jled caste Pancliayal has juniJicJHJn to culrastc 
of its communUy win have commuted caste offence. 37 Horn. L. K. »• 

1935 Bom. 361 "I5S lnc3. Cos. 4I4< 

•When luriedloUon can ho entertained in Cnato queatlon —The tipht to 

. ■ ■ • - ' ■ Caste funds .and properties is not «n 

- • s • « fight. The members 0/ ihe cas'e are at 

. . . . .... nd ent'ilcd to full .mtl free insi'cction of all 

■ • • * " ting to the trustee’s maniRcmtiit of caste 

. • ' • n. 243—34 Bom L, II. 143-137 

, , ■ . e. also II Bom. L. R. ir>i4-24 B. 4^7’*-* 

Ind. Cas. 108 5 ii Bom. L. R. 1267-4 tnd. Ca* 569 Covitthas jurisdiction Over a 
matter not relating to Internal administration of caste hut to lliC piopcriy of the 
ciste. 92 Ind. Cas 549- A 1. R. 1926 Bom 69-50 B. 124-27 Bern. L. U. »S«3- 
Civil Courts can declare a fat marriage to he inv.ilid A. 1. IC 1926 Nap. 
485-22 N. L. R. 134-9 N L J. i6o. A Court has jurisdiction to_intorf«t« 

where the ex-communication decision of ay<«w, 11/ has not been arrived .it in conso- 
nance With principles of justice. A. I. U 1930 Sind 204—126 Ind. Cas. 49 ; see a'so 
23 B. 122 ? 17 M. 222 5 24 n. 13 ; to M. 133 ; 7 M L. T. 190-5 Ind. Cts. $% 33 iU- 
67— 17 Ind Cas. 527. Rights of Athatit inter tt can he adjudicated upon ard 
enforced by Civil Courts A I. U. 1928 Lah. 703 — 10 1-ah. 1.. 1.242— M2 Ind. 
Cas. 262 Civil Court has jurisdiction to enquire into wrongful expulsion of members 
from membership of caste involving rights to property. A. I. R. 1934 Bunt 431- 

Joriediction of Civil Oourta in rellgJous mattera— Courts have power 
I . • • • * .---..•-I.-.-.,,.,.. i.MA iVio iifw or rules 

( • • • .... •• iot6-:o 

'• ! * . . , , , . tligntiy 

' • •• ♦ • • « • • , • !' ’sare not 

• • • • • • • . , *1 receive 

■ ■ ■ . ■■ . ■ S3 

1.4b. 4uj-«u 4.. 4.. ‘ ' worship 

on receiving emoluments or right to perfoitn festivals heildiiardy is civil right and 
can be enforced 35 Ind Cas. SS-3 L. W. 512. But the determination of question of 
orthodoxy is not within the province of Civil Courts. 37 Ind. Cas. 7S0. Tetson 
having right to hold office at certatin place in certain season can sue to maintain it, 
Hue right to enter disciple's house though not called, does not create legti chvr.acter 
to maintain a suit for its declaration. 1 P. L. J. 381-2 P.tt. L. W. 390—35 ind. Cas 

.-r..... honours and 

■ * ^ ’ ’ ■ m.Tnner is .a 

o " • . But a right 

to religious honour is not cogmublc unless it is an emolument attached to ofTice. 
45 Ind. Cas. 959 Suit hy co-sharer for share of voluniary offerings of a temple is 
maintainable. 70 P. L. R. 1919=51 Ind. Cas. 236—26 P. R. 1919. 

irding to the worshipoers’ 
iuci religious processirns 
he exercises u lawfully 
..J . * ' 1“^* cannot interfere with 

question of ritual. A I. R. 1929 RIad Ind. Cas E74. No suit Ijcs for 

>929 Mad. 493 = 29 L. W. 604-119 
* • L. J. 2B7 ; 1932 M. w. N. 1090. The 

• a right not to an office but to a 
. ' . or emolumcnis. 33 Bom L. R. 

‘ .. . •• ! 7 M- 91 ; 2 B. 476; 6 B 116; 28 

gr.wilous paymmts which arc not Ih. emolumhMi'^StuVTo o°rfe/ 
of remuneration for services performed. 33 Bom L R J7a a" t 
273-i32lnd Cas 440. Suit bv nr,e« fn. A A.-’7?r A- *• *93 Bom. 


is within competence 0/ 
0 jurisdiction. 114 Ind. 
right to religious ofSce 
. R. 1927 CaJ. 783 = 54 C. 
. of Brahmins that they 
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hwe a right to recite etc , in a icmple is maintainable. A. 1. U. 1927 Mad. 

13i=' 93 Ind. Cis. 229. A Court will not decide mere questions of religious riles or 
ceremonies unless It IS necessary to decide rights to property, A. I. R 1921 Bom. 
338™24 Bom. L. R. 1060-84 Ind Cas. 759 A suit lies for share of income earned 
as Hindu priest on the river banks. A. I. R. 1924 Oudh. 252- 10 O. L j S9S°°37 
O. C. 114-78 Ind. Cas 236. Where the plaintifT a female heir prayed that she 
should be allovTcd to take a turn at ibe worship in the temple so that her full share 
in the offerings might be secured to her : Ilehl (hat such .-1 suit is maintainable. A. 1. 
K. >923 All. 425 — 45 A. 437 — 7t Ind Cas 1026 Where a pujart of a deity was 
remos'ed for misconduct by private tribunal duly constituted under previous agree- 
ment made by pujciri^ a Ctvil Court can determine if he was removed on valid 
grounds. 25 C. W. N. 201 — 62 Ind. Cas. 510— A- 1. R. I92t Cal. 32S Suit for share 
m offering to deity IS cognizable by Civil Court. 6a Ind. Cas 924 = 23 Com. L R. 
125 = 45 B 6S3. A suit by a plaintiff claiming to be earned m a palanquin in 
public street as Jaj'at Guru is nni a suit of a civil nature. 60 Ind Cas. 907 A 
used a particular kind of flag. The ' • . r. , 

mislead p Igrims into the belief that he was ih* ' 

a right to rraintain a suit to restrain the defen ... 

or flag 18 i\. L J 679=59 Ind. C.as. 873 It ■ ■ 

of grass to pilgrims on river bank canr ■ ' • , 

374**43 >59 = 59 Ind. Cas. 659 Where defendant prohibits plaintiff, a Hindu 

priest from oflictating, a suit for injunction lies. A I. R. 1921 Bom 209=453.234 = 
59 Ind Cas 271. The Civil Court can question the appointment of a trustee by the 
Devastpanam Committee, if n is not ro.ade reasonably and in good faith. 42 M. 668 = 
26M. L. T. >43=53 Ind Cas. 605. Whether .1 ga}att>al gaddi is an office or a 
business, the person is entitled to it can sue for possession of the gaddi and its books 
and for a declaration that he is the lawful holder of the 3 Rat L. W, 136= 

2 P. L J 705 = 42 Ind C.as. 478 A claim by person to exercise a right of worship in 


a temple can ' ■ 
Ind Cas 1011 
Swamiyar n 
W N 3?j- 


1 Mad 726= 140 
the office of a 
• J. 121-33 c. 
at the perfor- 
egarded as an 
•• 7-109 Ind Cas. 771. A suit to recover 

" ere olfeiiogs are not connected with any 

‘ ^ A.I. R. 1928 Mad. 851-110 Ind Cas 

* • •• • • ’/e offering" and incidentally to 

Bom. 209— 76 Ind Cas. O29 A 
‘ ■ ttached, but no emoluments of 

• a Civil Court A. I. R. 1935 

* ' '■ . ** . •' also A. I. R 1935 Mad. 6zi = 

" . • " ' ■ . , A.I R 1936 Mad. 973 = 71 M. 

L. J. 588=1936 M. W. N. 954. 

Award under Co-oporatire Societies Act — The Civil Courts have no juris- 
(liciiori to set aside an award made by aibiirators appointed under the Co-operative 
Societies Act. A. I. R 1935 Bom. 91=36 Coro L K. 1245= 154 Ind. Cas. 583. 

Suit to declare Order of Priory Council Illegal and void — No Conn in 
Briiish India has jurisdiction to grant a declaratory decree to the effect that a decree 
passed by their Lordships of the Judicial Committee is illegal and void. 158 Ind. Cas. 
338=>93S O. W, N, 1071. 

Provision for epecial remedy — Where a right of action exists, a suit is main- 
tainable to enforce that right independently of the special remedies provided by the 
Code. 160 Ind. Cas. 209= 1935 *207—43 L \V. 262 = A.I. R 1936' Mad. 421. 

!• ,i. - -• I . . • . ■•,1.’ -inciple of law 

■ ■ . ■ . , . , .. - ■ purpose for 

... . . . . , J also speci- 

■ ■ ■ , t • ■ ■ ■ i R 1928 Lah 

' • = II . r. t ' ■ at conditions 

uusiaig men are lutimeu. iiiey will uui uuiu iiiai iiity aie uJiieu. <l Rang. >25 = A 
I. R. 1933 Rang. 124. Civil Court’s jurisdiction was held not to be ousted by rule 40 
of the Election rules framed by the old Bengal Municipal Act. 37 C. W. N. p2 = 
A. I. R, 1933 Cal. 492 = 60 C. 438. “Where* special tribunal, out of the ordinary 
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course, is appointed by an Act to determine questions as I0 riRbi which are the 
cicaiioD of that Act. then except so far as otherwise expressly provide'! or exptessty 
implied that inbunal’s jurisdiction to determine those questions is exclusive, ft «« an 
essential condition of tho*e r-ghts tbai this should be determined m tbe marner 
niescrvbed by the Act to which they owe their existence. In such a case there is no 

.. -r.i.. • r .1-. ..j v'. never h.nd any; there rs 

. • ■ * m • • w order is brought into beifig." Pfr 

, , ■ , ■ . Ccrferation of Iicmfj/, 31 ff. 6o< ; 

• • • , * * Mad. 7(;S«»q4 led Cas 5|6 J A. I. 

R. i933 N!’fr 193 (F- n )-3q N L R 27S«i43 Ird. Cas s«< 5 «S7 Ind. Cas 57o- 
1935 A. L- J. Itt*»i935 A. W R io94 

Actions of public body — Misused the power* given to a public holy by 
attempting to acquire land not >n furtberence of ibe objects of the stiiut** but fer tV c 
purposes of exacting exemption-fee from owners 's actionable in .0 Civil Ccort. 47 
C. 500 = 47 I A 45 = 34 C W N. £Si = 3j C L f. 6 S"i8A. L J sji -32 Bom. L. 
R. 536=38 M Uj Sii — iiL \V 566(1* C )=56 Ind Ci$ 37 atfirirtng 44 C 3»g" 
21C. \V N 8. Municipal Rovrd will rot be justified in refusing to gr.int a licence 
properly applied for under the bye laws in order 10 secure an advantage to itself in 
a dispute about a ques'ion of mle with .arother person Civil Court can irierfcie 
in such a suit. 53lnd. CaS 785=17 A L J 976 When a Collector's decti on in con- 
fiscating silver is not tn accordance With the provisions of Sea Customs Act, a Civil 
Court can interfere 49 Ind. C.i$. 437 Where ibe Corporation of Calcutta refuses 
to admit the owners, right «o compensate on ihe ground that the building w»s erected 
after 1863, and proceeds to demolish It. the Ctvij Court h.as jurisdiction 10 eniertain 
a suit for a declaration that the owners is entitled to compensjtion si C. W. N. 194 
-S4C. L. J 45SW43 b A. 243W36 Ind Cas 9ij*»32 M L j 631 (r.C). If action 
of munictpality iy«///r<j firrt. Civil Courts can interfere. A I. R >936 Lah, 461“ 
93 Ind Cas. t37 J A I R. iga? AIL 43a“«o» fnd Cas 446 s A I R t9S7nom. 6oj 
-20 Bom. L R. 13*5* 106 lod Cas 265 ; nj Ind. Cas. 87«*A. I. R. t939 Sind O9 j 
32 C. W N 10S5W56 C. 23 o=-\. i R i929Cal 33 


10 . [S. 12.] No Court shall proceed ^ith the trial of any suit in which 
Slav of suit matter in issue is also directly and subs- 

y tantially tt» issue in a previously instituted suit 

between the same parties, or between parties under whom they or any of them 
claim litigating under the same title where such suit is pending in the same 
or any other Court tn British Iridia having jurisdiction to grant the relief 
claimed, lor in any Court beyond tbe limits of British India established) or 
continued by tbe Governor-General in Council and having like jurisdiction, or 
before His hlajtsty in Council. 

£xj>{anatic<n.~The pendency of a suit in a foreign Court does not preclude the 
Courts rn British India from trying a sun founded on the same cause of action. 

Amendmetst in Burma. — The words witbm brakets has been omitted in 
Burma by G. B. Order of 1937- lo Bgrnta substitute ihe words •’Bniish India" bv 
Biiiisb Burma.". — Vide G- B. Order of 1937 . ^ 

Scope— Tbe provisions of ibe scctioo leave no discretion to tht Courts in respect 
of the stay of suits when cucumsiaoces are such as to operation of the 

section. 36 C.W N 667=140 lod. Cat. *35- A. 1 R 1933 Cal 751. One lest o 

•he applicability ofihis section to a panicular case is whether on the final decision 

being reached Jn the previous suit such decision would operate as rei judicata in 
the subsec|«nt^suit.^ A suit must commence with a nUmt. ■».? xr ir* T*-'s 


tantially m issue m a previously mstiln ‘ 

in the same or any other Court in Brit , 

tbe TtVief claimed 110 Ind Cas. 418; 
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esscDtlal conditions that are necessary for bnns;ing Into operation s. to are: (i) 
that the maiier in issue in the second sait is directly and subsiamialiy in issue in the 
previously instituted suit ; (J) that the parties in the two suits are the same, and 
(3) that the Court in nhich the first suit is instituted, is a Court of competent 
jurisdiction to grant the relief claimed in the subsequently irsiituted suit. A. 1. R. 
1933 Cal. 887 = 60 C 1096. Under section to it is mandatory upon the Court not to 
proceed with the trial of any suit in «hich the matter in issue is also direeJy and 
substantially in issue in a ptevlously tnsliluted suit, between the same parties, 
in another Court having j'urisdiction to grant relief. The mere addition of prayers 
for a declaration llat certain interlocutory order in the first suit are illegal and 
for at) injunction restraining defendant from proceeding with the first sun, 
cannot possibly change the character of the suit, which could otherwise be 
indentical for the purpose of section to. In endeavouring to arrive at a correct 
decision as to whether the subsequent decision as to whether the subsequent 
suit is paralltl to the previous suit, one must have regard to the position 
of affairs at the time when each of the suit was respectively instituted 
and further what would be the po^iiton of affiirs when both the suits 
have been tried and finally decided. The real criterion ought 10 be whether, if the 
first suit had been determined and then the second one started, the mitier lu the 
second suit might be regarded as retjudteafj hy reisnn of the dectsioa intheRrsi. 
Dut^a V. ka»/i, 38 C \V, N. 8i8**6i C. 670. It is hardly open to a party to blow 
hot and cold and ask the Court not 10 inqu>re Into an application filed by such 
party until a previous suit in respect of the same subject matter filed by him 
decided in another Court. A. 1 R 1934 Sind 38 = 149 lod. Cas. 1169. When stay 
IS asked in a criminal proceeding the principle of s. 10 may well be applied. Kahka 
V. Ktshor, 151 Ind Cas. g97-A.L.R »934 All 454- »934 A. L. J. 343-A I R. 1934 
All. 131. If two Courts have concurrent )uri$d>uicn, the insiiiuiion of proceedings 
by one party in one Cour', cannot in law, prevent the other party Iron taking 
proceedings wiih respect to the same subject-matter in tbe other Court, and all 
that can be done in such a c.ise is to stay proceedings in one of th» Courts on the 
principle of $ to, in order (o avoid muliiphcity of litigation. Echholty. Amar, 
157 Ind Cas 796«A. I. R. 193$ Lah. 76=A L. K. 1935 Lah. 260 ; see also A I. R. 
1 933 Sind 355 The Hate of presentation of the plaint, and not the date of its admission 
is the date of institution for purposes of $. to, C P. Code. Hurendra I 7 ath v, 
Dheerendra,()i C. iti$. For application of s to. the entire matter in the subsenuent 
suit must be in issue in the previous suit and it is not sufficient that there should be 
one matter in issue in common In both the suits. A. I. R 193; Mad. 112 = 15; 

Cas 1003=1935 M. W. N. 1 23 = 41 I.. W. 449. As regards the application of this 
section when a partition proceeding is pending in Revenue Court vt'rfr 161 Ind. Cas. 
865 = 1936 A, L, J. 347 = A. I. R. 1936 All, 485, Where a suit was first instituted 
in wrong Couit and subsequently in a proper Court, the second suit is not .a 
continuation of the first suit even though subject-matter and parlies are the 
same, A. I R. 1933 Sind 117= 144 Ind. Cas. 56. Section 10 does not make the trial 
of the latter suit without jurisdiction unless it is between parties under whom the 
parties in (he earlier suit ciaim {ifigations under the same titie. 31 fnd. Cas. 25 
Concurrent jurisdiction ofbotb Courts is an essential requisite for a stay order 
under this section 12 N. L. R. 174 — 37 Ind. Cas. 540 The word jurisdiction has 
no reference to territorial jurisdiclion. 13 Bur. L. T. 19=10 L.B R. 154 = 57 Ind 
Cas. 904. Stay does not prevent passing of interlocutory orders A I. R. 1933 Horn. 
276 = 466 431 = 33 Bom. L.. R. 1228. Section to does not bar suit nor justifies 
dismissal. A I. R. 1925 Pat. 201=77 Ind. Cas. 157. Ills doubtful whether a Sub- 
ordinate Court in Briiish India has power to restrain by injunction a party from 
prosecuting a suh m a foreign Court though within the British Empire. The Charter- 
ed High Courts have such power A. I R 1928 Mad. 491 = 27 L. W. 418= 109 Ind 
Cas. 281. Court can stay suit under us inherent power even where it docs not 
come within ibe provision of s. lo. A. I R. 1929 Oudh 341 = 70 W, N. 157= 
114 Ind. Cas. 775 

Matter in issue — "Matferin issue" means entire subject in controversy and 
not mam question involved A.I.R. 1925 Mad. 574 = 48 M, L J. 251 =88 Ind. C*s 421; 
24 C. L. J 314 = 36 Ind. Cas 641; A. I. R. >9270001.245 = 27 Bom L. R. 382 1 
A. I R. 1929 All. 80;= 51 A. ici»7=«9jo A- L. J. 384= 122 Ind. Cas 752 j A. I. R. 
>922 Mad. 304 = 31 M L. T. 360-70 Ind. Cas 6S2 i A. I. R. 19JJ I-ah. 69-67 lod. 
Cas. 111 = 33 p. W. R, 10J5 • 70 Ind. Cas. 5— A. 1. R. 1723 Mad. SS ; 40 t- 7IS 
-67M.L J. 748-1934 M. W. N. 1380; A.I.R. I93S Lah-8«6. Foraiiayol 
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suit under ihls seclicn, identity of relief 5s no looRcr csJenti.tt. If the mailer in issue 
in two suits is ihe sime, the litter suit roust be sta>cd wilhoui regirtl to the relict 
sought. 55 Ird. Cas. 254 = 1 2 Our. L. T. J03. 

‘^uit includes appeals —The icim suit inrluJes appeals 75 Ind. Cas 231- 
A.l H. 1921 Cal. 7ib = 27 C W. N 77* Asuitonsime eiujc of .action was 5i.aycil 
pending decision of appeal on tl e ground of balance of convenience. A I. R. 193* 
Lah 65=31 P. L. R. 550= 129 ln<l. Cas 889 Applying for pbiaming leave to appeal 
to His Majesty docs not amount to pemleocy of appeal A. 1. U. 1929 Rang, by-o 
R 775=115 Ind. Cas 665. Where same roitter is in issue in suit in another Court 
and appeal in High Court betAtcn same pxrttes, the High Court can order stay. A. 
1. R. 1926 Lah. 692 = 95 Ind. Cas. 958. 

Time for stay.— The Court has power, gencr.ally to si.ay such second suit .at 
any stage .at which it seems tx;edicnt so to do, snd ihis even befuie the suit 
proceeds to "iti»P, in the strict sense of the term. However, it is a1w.ays expedient 
to stay or arrest almgeiher the second suit at the earliest possible moment. Dur^a v. 
Kanh, 61 C 67o=3a C. W'. N. 818. 

Bevi&ion — High Court can interfere in tevision ag.ainst order under s. to if 
suitable grounds are disclosed. 139 Ind. Cts. 48 = 33 I', L R. 787 = A I. R. 1933 
Lah. 34 ; 3A 1’. L. R 123= 141 Ird. Cas 166. Order rejecting applica'inn for si.ay of 
suit IS intetlociilory order and 13 ihcrefnre not subject 10 revivion. Court can how. 
ever interfere under s. j 51 or Government of India Act. s. >07. u8 Ind. Cts 49 = 
A. I R. 1930 Lah 525 = 31 I*. L R. «74 ; see also UT Ind C.as 177-34 P. L. R 
86=A. I. R 1933 Lah. I9t. Order refusing to exercise jurisdiction tinders to is 
revisable A. 1 U. 1928 Oudb 355= 5 O W. N. 604 No revisioa hes against .an 
order refusing to stay a suit under s to there being no case decided under s. 115. 
A. 1 R 1924 Lah. 507 = 75 liid. Cas 101 ; 67 Ind. Cas. j67*»4 Lah. L J 425 

Appeal— An order by asingle Judge ofihe High Court refusltig to siay.i 
suit under this section .is a judgment within clause 15 of the Letters Patent and 
IS appealable. 61 €.670=380 \V.N.8iS 

Suit whether includeis Arbitration proceeding.— In Srtkrnhnn kkanna 
In tt, I. A I U. 1934 hind 38. A. I. C. said ; “At ilie time when 1 

was dealing with the case of Messrs Grahimt Traiiing Company (JuJ Mis No. 182 
of 1933) n»v aticnuon was not mviied to the case of S. A' .\/a!o/ra v. L, Suih 
dayal, A I. R. tgiS Sind 169, where I expressed a doubt with regard to the ruling 
in Jatnaratn Babulal v. Naraindas, A. 1 . R iqjj Smd 6, with regard 10 the ques- 
tion whither arbitiation proceedings arc a suu within the meaning of section 10 
ands 141, C. P. Code and whether an arbitrator is a party to the proceedings in- 
siiioted by a person adversely affected by the award filed under the Arbitration 
Act, to have ii set aside 1 think there is a goo 1 de.al to be said in favour of the view 
taken by me... see aLo CruAawt v, CAibi/m, 1. R 1935 Sind 228. 

II. [S. 13.] No Court sball try any suitor issue in which the millet 

Etijudicale. directly and substantially in issue has been 

.... ,, .. ‘‘""■'y =‘"‘1 subslanlially in issue in a former 

suit between the same patties, oi between patties under whom thev oi anv 

of them daiiii. liligaling under the same title, i„ a Couil coranetent to trv 
such subsequent smi oi the suit in which such issue has been subsequently 
raised, and has been heard and hiially decided by such Court cijucmiy 

The cxpiessian •'formet suil" shall denote a suit which 
^to'h"t?o'. i' 

«=>•«!", .he competence of a 
. Of any provisions as to a right of 

.c c,... ..S1...1.VV itti referred to must in the former suit 

impliedly, by the other ^ ^ denied or admitted, expressly or 

gtoS SeSef^radS tasuch foSrTf ' Tn 
mallet directly and substanuUy in issue in sqch S! 
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Ex{>lanatii>n K— Any relief claimed in the plaint, which is not expressly 
granted by the decree, shall, for the purposes of this section, be deemed to 
have been refused. 

Explanation FI . — Where persons litigate hnafidc in respect of a public 
right or of a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purposes of this section, 
be deemed to claim under the persons so litigating. 

Principle —The rule of res judicata is founded on ancient precedent and is dicta- 
ted by wisdom which is for all time 43 I. A. 9t>a43 C. 694 = 20 C. W. N. 738 (744). 
“It hath been well said" declared Lord Coke, interest ret publicae ut sit fims Uttum 
otherwise great oppression might be done undor colour and pretence of law," 
Priddte v Napf.tr, 6 Coke, 9A. Though the rule of the Code may be traced to 
English source, It embodies a doctrine in no way opposed to the spirit of the law as 
expounded by the Hindu commentators Vtjnanesvara and Nitkantka, who include 
the plea of former judgment ahiong those allowed by law, each citing for his purpose 
4 -r v.- . — . V- — u.- .1.4. . ujf a person though defeated, at 

■■ .... . •feaicd formerly." This is called 

■ ‘ non of the rule by the Conns of 

• • , -rations of form, but by matter of 

substance within the limits allowed by law. 43 1. A. 91 = 43 C 694 = 20 C. \V. N. 

733 (744*. 

The following rule w-is laid down by Sir IVtlUant De Grej C. / in the Dutchess 
of Kingston's case. 20 How St Tr 355 (357) ' “As a general principle, a transaction 
between two parties, in .a judicial proceeding, ought not to be binding upon a third j 
for it would be unjust to bind any person who could not be admitted to make a 
defence or to examine witnesses, or to .appeal from a judgment he might think 
erroneous ; and iherefore the depo^rions of witnesses in another cause in proof of 
a fact the verdict of a jury in finding the fact, and the judgment of the Court upon 
the facts found, although evidence against the parties, and all cl.aiming under them, 
are not, in gener.!!, 10 be used to the prejudice of sir.mgers From the variety of 
cases relating to judgments being given in evidence in civil suits, these two deductions 
seem to follow as generally true ; first, tint the judgment of a Court of concurrent 
iurisdirtion directly upon this point, 1$ a plea, a bar, or as evidence conclusive, 
between the same parlies, upon the s.tme matter, directly m question in another 
Court ; secondly, that the judgment of a Court of exclusive jurisdiction, directly upon 
the point, is, in like manner, conclusive upon the same maiter, between the samo 
parties coming incidentally in question in another Court for a different purpose. 
But neither the judgment of a concurrent or exclusive jurisdiction is evidence of any 
maiter incidentally cogniiible, nor ol any matter to be inferred by argument from 
the judgment " * If' said Lord Kenyon C. /. in Gteat Head v. Brarnte/, 7 T. R 456, 
“an action be brought and the merits of the question be discussed between the 
pattie«, and a final judgment obtained by either, the parties are concluded, and can- 
not canvass the same question again m another action, although perhaps some 
ohjection or argument might have been urged upon the first trial, which would have 
led to a different judgment." The same learned Judge said in Marriott v Hampton, 

7 T. R 269: “If this action could be maint.-iincd 1 knew not what cause of action 
could ever be at rest Afier recovering by process, of law there must be an end of 
'liiigation, otherwise there would be no secuiity’for any person." A party who has 
lost m one Court can not be petmitied to add causes of action or prayers for relief* 
in another suit for the purpose of swelling the valoation of his suit and claim that 
the decision in iho former suit does not operate as res fudiCJ/a. Oat if it appears 
that his subsequent suit proceeded iipan a cause of action which did not exist at the 
date of the previous suit, or if that cause of action existed it was one which he could 
not have availed of at that lime, having regard to the nature ol the suit as it then 
was, the fart that he had no V iiistiiutel a suit embracing the entire cause of action 
with ihe result that his suit was of a higher value would justify him in claim ng 
that the decision in the c.irlier suit wis not operaiive as res judicata. If it is possible 
to treat the entire cause of actim upoa which the latter suit is founded^ as divisible 
and if in the earlier suit one of the comjwncot parts of the cause of action was rebed 
upen, then the prcaious decision will stand as a bar to the extent of the matter 
involved in the earlier suit. A. 1. R. >935 Cal 792 It is a principle 10 every system 
C. P. Code— d 
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„ti«ri.p-ude„c= ,h>. 

r„m binds A' P"''" “"^Z ’iurscotti.^ juJumtn. 

anditil«nbesho»n blt.n iccnurscoMU^ p,„,„ and <lctt>li.iwd 

? n-rSe .0 /nb«= p"'.".^ - 

■ ' ' " ! ' . ■ « ' ■ ••n<e to 

■ ■ ■ *• . , ... ■ ■ wiiliin 

■ ■ ■ ■ ’ ■ . . . . ' . . • . * wliiclt 

... - • ... • " in this 

»93'J 


■;“aucrbcuvesn a consent decree^ 

Sind 09-29 S. L. R. t6A 'R‘>‘ Cas 43 _ 


at t 
pre 


.... I ^ th iLe law ol procedure. itV l-R. 

• • nite ol docs not 

>h it may indirccily affect ibc 
- ... 1C mle 1* a lute of personal 

• • • * R. 1921 Msd 306-44 M-5*-* 

.'. . , . • • ifference between ret juiiiCJf^t 

' . , .he Court while estoppel docs 

• never mians anyihirg 

• . one lime and the opposite of 

. .. • more than that .a person shall 

t.wvwsi . ■ . * >9J6 Smd99"»&* 1”®- 

Css. 43* 

Seotlon is not exhaustlTO — Thu section is not ethausiiyc, but the sttiutory 
nrinrinles in this section must be fulfilled before any of the ptineiples of tetju'fieiift 
cKe^ applied. il6lnd. Cas 570-A I. R. 1930 Lab. 487 ; see alio A. 1. R. 193® 
Bom .lli'.D 6<)6-3!Uo<»'l- R jSj- .=6 lad. Cos. Joi ; A I. R. 'W C’'- 
eae6 C. 639-120 Ind. Cas 7*0 ; A. I R. 19*9 Lih 627 5 45 ^1- 3*o»49 1* A. ts9 (I . 

rt General principles of rer ;«Aed/a cannot be invoked for cases covered by s i t. 

30 C. W. N.4t5»A.f.R. *926 Cal. 568-44 C L } ' ” 

t926 Lab. 670,1 to Ind. Cas S54-$bM.L J. $2- 
Ind. Cas. 623 5 117 Ind. Cas 68. The smeir.ent of 

n is not exhaustive. S3 A. 103 (1‘. C)-s8 I. A. iSi.*.*di. •. “fJ* * • V 

C L.J. 552-35 C W. N. 661 = 1931 A L J 453 = 33 Bom. L. R 979 = 6i M. L. J. 
106=132 Ind. Cas. 598 (P. C) The question ol /Krf'fufJ i» not corfined within 
ihe limits of s. II of the C P. Code but has a wder extension than that. 33 Bom. 

L R. tt39-A 1. R. 1931 Bom. 507 ; 57 ; 57 !• A. 24 ; 49 I A 129 ; ii I A. 37 ^ see 

also 158 Ind. Cas. 1074 = A I. R. 1935 Cal. 596 : 80 Ind Cas 674 = 400. L. J. 291; 
A 1. R. 1924 Cal. 600=39 C. L J. 40=79 Ind. Cas 520, A. I. R. 1928 Oudh. 359= 

5 O. \V. N. 265 ; A. 1. R. 1934 Cal 1^2 ;40 C. \V. N. 174 

T- *•'*'* ~ •“ respect of all cases falling 

• ' irt is noi entitled to travel 

leiender v. Sadttrudiiin^ A. I 
■ " lusiive of the circumstances' 
■ I did not in terms apply, the 

• ‘d provision of the Code, and 

.* the present case". A. I. R. 

* ' . , , dictum was re-affirmed by 

' Ramehandra Rao, A I. R 
'■* ‘re u was remarked ihat “the 

gitated is of general appli- 
ode in ihis respect." 

Soopaof tlie Section.-Seclion liis not applicable tvhei, ibe previous suit 
was not dismissed on merits, buthad abated 12 Lah. 27C = A 1 R »n,i T nb 
,9= 131 Ind Cas. 98. U there two, issues which had been deiermbed ?n a prior 
suit and ihe decision of either of those issues was enough to dispose of the plaintiff's 
claim, the decisions on both those issues would, nevertheless, operate as ret judicata 
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in a subsequent suit. 32 P. L. R. Stj. This section does not in terms apply to 
subsequent proceedings in the t.'ime suit. Such proceedings ate only apartoniic 
original proceedings and it cannnt be said that the matter was decided eiiher specif* 
cally or by implication in a previous suit The rule of res judicata has been applied 
10 subsequent proceedings when the point raised in the subsequent proceedings 
»ere raised in the earlier proceedings and speciiically decided. But where there 
was no such specific decision in the earlier proceedings, tlie rule can not apply. 52 
A.goi“l9joA L. J, 1524*= A. 1. R. 1931 AII.99 Wten the quesiion which had 10 
be decided m the p.nor suit is diflerent from what has to be decided in the subse* 
quent suit, the principle of r/X /WrM/a Will not apply. A 1. R. 1931 Lah 254. The 
rule depends upon the identity of the issues In order to consider whether a 
previous decision is tts judicata or not the substantial e^ect of what has been 
decided in the case has to be considered 56 C. L. J. 369 

For the application of the lule of m /WrVo/^t it isessenti-t! that there must be a 
t revious order having the force of a decree 9 O. W. N. 488 (5ii) = A. I R. 1932 
Oudh 199 (F. B ). Section 11 does not require the c-iuse of action to be the 
the same nor the reliefs claimed to be the same before the doctrine of rrr /ud/VuAi 
can come into operation ; what it requires is that the matter in issue sh.’tll be the 
same ard It makes no dis inction between questions of fact and questions of law 
The ru’es of res jud'Cata requiring the identity of the matter in issue will apply 
even when the subject matter, lie object of the relief and the cause of action are 
different 138 Ird Cas 161 = 15 N L. J i=A. 1 R. 193* Nag. 90. For the 
application of the lule of res fuaicata there must be reciprocity. A. I. R. 1933 Pat. 
210 Where the previous suit a>'ate5 and is not dismissed on merits, this section 
has no appicaiion. A, I. R. 1931 Lah. 79=31 P. L R. 973=131 Ind. Cas 98. 
Subsequent proceedings are not barred when the points raised therein were not 
raised in (he earlier proctediogs and specifically decided once for all. A I. R. 
>931 All. 99= 1930 A. L. J. I524=i30lnd Cas 19S Observations in a judgment 
' * ot bind a third party and the 

. • R 1930 Mad. 751 = 129 Ind. 

“ ' • * ■ issa) of a suit for rent, subse* 

‘ w.as decreed and a suit was 

• eld that the previous rent suit 

• •• . W. N. 46=132 Ind. Cas. 81, 

me Court cannot travel outsiae $ 11 wnen case laiis within its terms. A.i.R.2928 
Mad. 840=56^1 L.J. 52=110 Ind Cas. 554; 117 Ind. Cas 68 Section ti only 
requires that the issue and not (he subject-maiter. should be common. A. I. R. 
1927 Mad. 450=100 fno. Cas. 402 ; 33 C \V. N. 876 = 57 C. 258s-A I. R. 1930 Cal. 
47=124 Ind Cas 161. Issue constituting res judicata is to be construed with 
reference to pleadings, judgment and record. A. I. R. 1930 Pat. 71 = 10?, L. T. 
630= 120 Ind. Cas 292, Sabject*inat(cr of the (wo suits need not be identical, It is 
enough if the issue determined is the same. 8SInd Cas. 985 = A. I. R. 1925 Oudh 
390=120 L 1.248 = 290 C 93 ; 89 Ind Cas 282 = A I. R 1925 Oudh 444= >2 
O. L. J 524. It is not open to rely upon the principle of finality which forms the 
basis of the general view of apart (r<'m s 11. A. I. H. 1925 Cal. 1046= 

85 Ind. Cas. 979. 

A quesiion at issue between (he pariits once heard and 6n.any dicided, 
binds (he p.arties at subsequent stages oube same suit, under general principles of 
law though not under s ii 48 C. 499=48 I A. 187=19 A. L.J. 366=40 M, L.J. 
423 = 25 C. W. N. 915 = 23 Bom L R. 648 (I* C) The doctrine of res judicata 
should not be unduly conditioned and qualified by all sorts of ingenious attempt* 
at evasion where there has been in fact a fair contest on a question and Court has 
given a final decision (hereon 108 P. L. R. 1919 = 67 Ind (!^a$. 775. The principle 
applies to all orders passed in the same suit between (be same parties when the 
question aiises in subsequent proceedings in suits. A 1. R. 1924 Mad 40^=73 
Ind. Cas. 903 It is difficult If not impossible to answer in general term* a 
question as to whether a whole class of cases *an or cannot be held barred by 
res judicata A. I. R. 1929 Oudh 171=60. W. N. I9i. 

Even when law has been since determined to be otherwise by judicial decision, 
the tights of parties decided upon pnor law remain unaffected. A. I. R- 1928 Cal. 
777-56C 723-33 C.W N. 126-48 C L. J. .3*7-nS loJ- Cas. 593- For the 
purposes of res judicata a finding by necessary impltcaiion is no less potent than 
an express finding. 113 Ind. Cas. 120— A. 1. R, 1931 Lah. 888. 
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or j.risp,«d.n« A,, .horo 


has been ta.sed ot \.hich sliouhl have beentiised. There ii no difTerenecm ibis 
mauSeireen a eonsenl decree and a decree p.ssed perrar'Kina A. I. R. iMs 

SindOO-epS. L, R-erS-'Mlnd. Cas <3 

BeBiudicatB irnd estoppel dlstinguUhed -/Teryoto/a bin f.esh b'i««b™ 
at the outset and binds pinies and Ins reptesenialives estoppel is a rule ot 

1 man who by his acta or MUement his induced aroiher lo believe a 
S np to be tine (tom denyl^s tbe t.mh cl Ibat tbioB 10 the s'' "i' ’’"‘Si' 

mtsl'ed, A. 1 R. .par Pat, 33- Pa. ■«-3 P;,;-,- A 5 “ 

• he rule oJ ret does not 

oujjh It may indirecity affect the 

richis of persons against whom it is eiieciive. The mle i» a rule of 
esmppel and docs rot attach iisctl to ptopeny. A.J H'192« Mad. 306-44. M- S‘4 
-It M LJ 588-63 Ind. Cas. ioj. There is a difference between rri 
and estoppel. ousts the jurisdiction of the Court while estoppel does 

no more than shut the mouth ofapuiy. Estoppel never mtans anythirg mote 
that a person shall not be allowed to siy one thing at one time and the oppos'tc 0 
it at another time 5 while «f/«*V.i/a means nothing more thin llm .1 person sMH 
not be heard to say the same thing nwicc jover A. 1 E. 1956 Smd99"’>"4 l"®* 
Css. 43- 

Section Is not exhaustive —This seciion is net exhaustive, but the stiiutory 
principles in this section must be fulfilled before any of the principles of 
can be applied. ti6 Ind Cas 570-A I. R 1930 Lah. 487 ; see aUo A 1. R. I93* 
Bom 431 — e4 B 696—31 Bom. L R 38)— 136 Ind Cas. 305 ; <\ 1. R. >93® 

5-56 C. 6J9-HO Ind. Cas 710 ; A. I R. 1939 Lih 637 145 M- 32o*<9 1- ”9 !"■ 

C 1 General principles of ttt judicata cannot be invoked lor cases covered by s i t. 
30 C. W.N. 4«5-A 1. R. 1956 Cal. 568-44 C. L J. 399 I 96 Ind. Cas. 9to-A. I. U. 
J936 Lah. 670 , ito Ind. Cas. 554-56 M. L J. S2-A. 1. H. 1938 Mad 840; JoS 
Ind. Cas. 633 5 117 Ind, Cas, 68 The statement of doctrine of res judicata in section 
It IS not exhaustive. S3 *®3 (!*• C )— 58 I. A. 158 — A I. R. I93* !*• C. 114 — 53 
C L.J.S52-3SC W N.661-1931A L. J 453-33 Bom. L. R 979=61 M. L. J. 
196=133 Ind. Cas. 598 (P, C) The question of ffr;wrf«fa/J IS not cot fined wuhin 
the limits of s. It of the C !’. Code but lias a w-der extension than ihau 33 Bom. 
L. R. ii3g = A. 1 R. 1931 Born. 507 ; 57 ; 57 I A. 34 5 49 I A 139 ; 11 1 A. 37 , see 
also 158 Ind Cas 1074= A 1. R. 1935 Cal. 59* i Cas 674-40 C. L. J. 291; 

A. 1 R. 1934 Cal. 600=39 C L J. 40-79 lad. Cas 520; A. I. R. 1928 Oudli. 359- 
5 O. \V. N. 265 5 A. 1. R. 1934 Cal. i',2 ; 40 C. W. N. 174 

But seciion It, Civil Procedure Code is exhaustive in respect of all cases falling 
wuhin 115 terms and with regard to such cases, the Court is not entitled to travel 

•• • ’ ■ let. Sekendtr v. Sadaruddin, h.\ 

U exhaustive of the circumsUnces' 
■ scciion did not In terms apply, the 
. ' limned provision of the Code, and 

*et in the present case”. A. 1. R. 

. - This dictum was reaffirmed by 

" ' \. N. S. ^nwif^rtrtr/ni ^u<7, A. I. R 

'■* • .''’here it was remarked that 'the 

wice agitated is of general appli- 
the Code in this respect.” 

Soopa of the Section.-Staion II IS nel applicable when the pievmus soil 
was not dismissed on roerils. but had abated. 12 Lah 27c = A i r m,. Tab 
79«i3i Ind Cas.98. U.ihere are two issues which had been determked ?n a prior 
suit and the decision of either or those issues was enough to dispose of the plaintiff's 
claim, the decisions on both those issues would, nevertheless, operate as 



S. 1 1.] 


THE CODE OF CIVIL PROCEDURE. 


27. 


in a subsequent suit. 33 P. L, R. 815. This section does not in terms apply (0 
subsequent prcceedmgs in the tarns suit. Such proceedings are only a part of the 
original proceedings and it cannnt be said (hat the matter was decided either sptcifl' 
cally or by impUcation in a previous suit. The rule of ret judicata has been applied 
to subsequent proceedings when the point raised in the subsequent proceedings 
were raised in the earlier proceedings and speafically decided. But where there 
was no such specific decision in the earlier proceedings, the rule can not apply. 52 
A qoi = I9joA L. J. 15240A. h R. 1931 All. 99 When the question which had to 
be decided in the p.ior suit is different from what has to be decided in the subse* 
quent suit, the principle nf rex /tf</rr<r/ir Wilt not apply. A 1. R. 1931 Lah 2S(. The 
rule depends upon the identity of the issues In order to consider whether a 
previous decision is tts judicata, or not (he substantial effect of what has been 
decided in the case has to be considered. 56 C. U. J. 369 


For the application of the I ule of r/x /Wrro/n it isessential that there must be a 
previous order having the force of a decree g O.W.N. 488 (sit)=A I. R. 1932 
Oudh 199 (F. n }. Section it does not requue the cause of action to be the 
the same nor the reliefs chimed to be ilie same before the doctrine of rrx yW/Vu/fr 
can come into operation ; what it requires is thAi the matter in issue shall be the 
same .ard It mahes no dis inction between questions of fact and questions of law 
The rules of tes jud'Cala requiring the ideoiity of the matter in issue will apply 
even when ihe subject matter, tie object of the relief and the cause of action are 
different 138 Ird Cas i6ie=is N. L. J. i»A I R. 1932 Nag. 90. For the 
.'ippHcaiion of the lute ofee/ juaicata there must be reciprocity A. I R 1933 Pat 
310 Where the previous suit ai'ates and 1$ not dismissed on merits, this section 
has no appl cation. A. 1. R. 1931 Lah. 79»»3> P. L R. 973«»i3ilnd Cas 98, 
Subsequent proceedings are not barred when the points raised therein were rot 
raised in the earlier proctedings and specifically decided once for all. A I. R. 
1931 All. 99-> 1930 A. L J. t$24«i3olnd Cas 19S Observations in a judgment 
relating to a different matter though connected cannot bind a third party and the 
judgment Itself cannot be evidence against him. A. I R 1930 Nfad. 7S>~f39tnd. 
Cas 65o» 1930 M W N. 396 Where after the dismissal of a suit for rent, subse* 
quern suit by the tenant for declaration of lus rights w.as decreed and a suit was 
c»-j ijig previous rent suit 

••• . Cal. 397»35 C. W. N. 46-» 132 Ind. Cas. 81 

. ‘ • sen case fails within us terms. A. I. R. 2928 

*’ J " * * *• 5545 **7 Section It only 

requires that the iss'ue'and not the subject m.ttter, should be common. A. 1. R. 

»-■<.- 33 c. W. N. 876-57 C 258*A I R. 1930 Cal 

M t ' nsiiiutmg res judicata is to be construed with 

• ■ ■ and record. A. I. R. 1930 Pat 71-10 P.L. T 

L>ju— ijoiiju oas. 292. juujeci-iiiatter of the two suits need not be identical. It is 
enough if ihe issue determined is thesame 88 Ind Cas 9S5-A. I R 1925 Oudh 
390-lsO L J.348-29O C 93; 89 Ind Cas 382 = A I. R. 19^5 Oudh 4(4“«3 
O. L. J 524. It is not open to rely upon the principle of finality which forms the 
basis of the general view of rxxytf<f/rar.r apart fr'm 5 ii. A 1. K. 1925 Cal. 1046— 
85 Ind. Cas. 979. 

A question at issue between the p.iTiies once heard and finally dicided, 
binds the p.-tnies at subsequent stages of the same suit, under general principles of 
law though not under s 11 48 C 499— 48 1 A. 187=19 A. L. j. 366=40 hi, L. J. 
423 = 35 C. W. N. 915 = 23 Bom L R 648 (P C) The doctrine of res juiticaf.i 
should not be unduly conditioned and qualified by all sorts of ingenious attempts 
at evasion where there has been in faci a fair contest on a question aod Court has 
Riven B final decision thereon loS P. L. R. igig-C? ^nd. Cas 775. The principle 
applies to all orders passed in the same suit between the same parlies when the 
question arises in subsequent proceedings in suits A 1. R. 1924 Mad 406—73 
Ind. Cas. 903. It is difficult if not impossible to answer in general terms a 
question as to whether a whole class of cases -an or cannot be held barred by 
rex judicata. A. I. R. 1929 Oudh 172 — 6 O. \V. N. 191. 


Even when law has been since determined to be otherwise by judicial drtision. 
ihe tights of parties decided upon prior law remain unaffected. A I. R. 1920 Cal. 
777-S6C 723-33 C.W N 126-48 C L. J- 3J7-li5 loJ- Cas. 593. For the 
purposes of res judicata a finding by necesiaty implication is no less potent than 
an express finding 113 Ind. Cas i3o- A. I. R. *93* Lah. tSS. 
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i M • • • , - 'I, \Vhcrc pemlinj a 

,( •• ■■ ret judi- 

** by tbc UwT toiirt 

reise to Ij. and tUhe appeal 1* dispoicil ol_ on some other srotind. the 

findios ol lotret Court is not «I ynAco/a conceinini: IV'"''*, ’'r.''';’. 

anStcHsmeot, J 7 M-I- T. St-S<i C.i'. tOT Implied adjodmaiioo is 

m'l St M >- T. SOS- tJ lad. CIS 905-8 L W. 306 Where » 
the nature cosai.ihle by a Coutt ol Small Omses rs tried as a "sf’' !"'h ‘f '’’ -I" 

, . . . • • • la. i/j 47 fiul. Cas. 

, . ' . . 1 ■ • • ' .... tbc lower Couri 

' • . ... . badly ftametl ilie 

a • - 450.492-441. A. 313- i:S I’. W. R. igi7 

. ■ 26 C. lo. J. 568-15 p.L J. lion. L. R. 

, 11 lad. Ca^. 959 A judRiwcni obtiined by 

fraud or collusion docs not opente as ret j/j 1936 A. L. J. >163. section 
11 docs nOl affect junsdict'ion ol Coutt A. 1 U. 1934 Cal 3?:. In order 
to operate as res /udieitfn laising of express issue jt not necessity, decision by 
" • - » • »» -a... »r - ,, |j applc.iLle It must be 


ubeiber a suit is batrctl 


implication is sufficient. A. 1. R. 1934 Cal 179 If s 11 i 
applied in its entirety. .\. I. R. i93< bind H3 In deciding: . . 

by res jutiieaht, the pleidinRS, issues and judgment of tircsiooi c.ise should Ik 
I t'olcedai. A.l.K 1931 Oudh 265 _ Where an is«ue was itjcd between pari-es In 
proper suit in competent Court, it c.annot be tried .iTfsin in .ineilicr suit between 

then. A. I. R. 1934 Sind ns. •• ■ ’■ jfj 

unless it extinguishes tight to . of 

r- , of 


not tatse the same mien an oppottuntty is given to him he must be deemcal to hive 
waived it. A f. R. 5935 All. 64S*IS5 Ind. Cas 571, A judgment can operate as 
only in so far as n finally deteimines a controversy which is directly 
and substaptialiy in issue m the case. A. t. R >933 Nag sj-jS N. L. J. 35. A 
matter which is rts Judicata cannot be agitated afresh merely by reason cf a 
suggestion, made in a judgment which was unnecessary to the decision of the cise, 
that the party may bring anoiher suit 13S Ind. Cas. 995“ A 1. R. t935 I’esh. 150. 


Applicability of the Section —Where a person is merely o-fitojorma defen- 
dant vn a previous suit and no relief Is sought against him there, he is not pre- 
cluded raising the same question in subsequent suit and the principle of 

Tts judisaSa in any shape or form does not apply. A. 1. R. 1935 Lab. 942 Where 
the decision of the Court in a previous suit determined that seciioa 12A of the 
Choia Nagpur Eticumbcred EsUtes Act had never applied to a transaction a 
Court la a new suit between the same parties w»ih regards to the same trans- 
action cannot tty a new the issue as rolls apphcabiliiy jn face of express mohi- 
binon m ^ 11 of the C. P. Code. 6j 1. A. 53“ 15 Pat. 303=1936 A 1 io4 = tB 
Bom. UR. 339*62 C, UJ. 53»“3S P. L R. 325=4oC \S\N. 3?q= otk O W 
N. tS7 — *936 M. W. N. 321 — A. I. K 1936 P. C 46 = 7oM L. J i?2(P.C.J 


Co»rT’"For"\nSL'rt'„^”S^J" “"J P>rl^•l50rly tnciS'lTy f cVinp.le" 

i;!i'!TS,°s*,rrA n >';vA"sinr,T6' 

623=143 Ind. Cas 59=tiP L » . a ^ ’ A. 1. R 1931 Lah 

5P7“3o P.L.R 427.-. ^ R- *929 Lab. 586=131 Ind. Cas 
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Application of the principle of res judicata to appeals —In v. 

tihullt, A. I. R 1917 Lab. 289 = 8 Lah. 3S4»* 104 Ind. Cas. 8<9 (F. H ) Tikchanrt 
/ observed: ''It must ibercfore be settled at tbe very outset whether s. 11 
applies to appeals or whether its operation is limited only 10 suits as meaning 
proceedings in an action in Courts of the first instance as distinguished from pro- 
ceedings in appellate Courts After a care^I examination of the section 1 have 
reached the conclusion that it applies to suits only and not to appeals. It is no 
doubt true that in the body of the Civil Procedure Code, as well as in other 
enactments, the word ‘suit’ is often used as including proceedings before the ap- 
pellate Court, and also other proceedings of civil nature. But having regard to 
the phraseology used in stt, and more particularly 10 Expl 11, which, it might 
bs noted, was for the first time added in 1908, ihe word ''Court ’ as used in 
this section can but mean the trial Court, and ‘suit* signifies proceedings begin- 
ning with the plaint and ending with tbe decree in that Court. It seems to me 
that no other interprciatton is possible. If the word ‘suit* is to be taken 3$ in- 

cluidng 'appeal', the section becomes inconsistent with Expl. 11 If then s it 

does not in terms, apply to appeals, we have to fall bark upon the general prin- 
ciples of the rule of ryj /(/(frVn/n and 10 see if there is anything in those principles 
which debars the appellate Court ftom hearing and deciding an issue under cir- 
cumstances such as those described in the question It is, however, necessary to 
bear in mmd that in applying •’ *’ ....... 


matter of substance within the limits allowed by law.' In England, the same rule 
was laid down by 5 m// ilf. A /« /?« J/o/ (28 Ch D. 516). When he said that the 
doctrine of reryt/rf/ea/i was n«t .a technical doctrine, but was very substantial one' 
So also in Roman Law, as administered by the Praetors, the res judieatix' 

was among ihe 'equitable grounds' on which the defendant was allowed to render in- 
effectual an action tpso /av (see Down's Legal Maxim» Ninth Edition, page 2*5) 
In India, some Judges have gone to the extent of laying nown tha> in interpreting 
the sections of the Civil Procedure Code relating to res judieata^ the fundamental 
principle of the rule embodied in it should not be ignored : [per Mahmood /. in 
5//a iZam v. Atntr Decant, (8 A. 324) and per West J, in BhoUhni v. Adusetng (9 
IS. 75 at p 81), What we have therefore, to do, is to ascertain the raison if etre of 
the doctrine and then to apply it to the facts of a particular case unfettered by any 
technicalities. It is the spirit of the taw and not its letter which is to be the 
governing factor, the soul of the rule rather than its outward form. 

“Let us see what are the fundamental principles ol res judicata and how do thr y 
aftecC the present case. -It has already been indicated that the foundation o' tbe 
rule, as understood both by ancient and modern lawyers is that a question must 
be once ftirly and finally tried by a competent Court and after this has been done 
all iucther litigation about it should be concluded for ever bcineen the parties. 
The maxim is, as has been stated above thar, no one shall be vexed 
twice over the same matter." This, to my mind, presupposes that the 
issue has been once fairly and finally tried in a former litigation, which was 
independent of the proceedings in which the same matter 'S again in dispute The 
essence of the rule seems to me to be that the two proceedings should be so inde- 


It Will be a travesty of justice to stifle the hearing of the appeal against such a judg- 
ment on the ground that the findings contained in it operate as res judicata In such 
a case there cm be no question of the successful party being *> exed twice' met the 
same matter, nor does the hearing of ibe appeal <a any way mibrate agaicsi my rule 
of public policy, which requires that there roust be an end of the litigitioa. There is 
not only nothing here to attract the principles underlying the rule of retjuaseata. 
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3 0 . \V. N. 77t Possibi 1 
finality. A I R iqiO R.i' 
effect though not in express 
Oudh toi=i2 0 L. J S 7 » 
ofs 111 need not be on merit 
N. sSi. Where the inal Coo 
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and the appellate Court wiihco: 
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Where a prior suit has been disn 
operates as a rtt judieatn. 1931 A 
order m constitute rtt tudteafa, the 
decided and not have been dismi 
the suit A I R 1931 All 200= I3< 

Where there has been an appeal t. 
judtee and where an appeal is not finai 
ret judicata A. I. R *937 Lab. J=7 
Issue as to construction of a document 
subsequent suit ihough proptrty mvol 
695*23 L. W. 540*95 Ind. Cas 325. \\ 
amount due tn respect of certain transtcti 
same transactions is barred. AIR 1925 
685*91 Ind Cas. *98 But where an issue 


Where a plea of non-joinder was not alloned 
it was taben at a Ule swge, that plea should b 
to have been decided against the party taking 
Cas 683 Where a matter is only heard I. 
unnecessary or it is reversed, the matter is i 
Cas. 735 - When a question is already deci ' 


against lac person who is defeated in the suit. 
Bom, 402* 165 Ind. Cas. 987. A dicislon on a 
as ret/udicaia. A. I. R. 1936 Mad. 165*43 L. \V 
1936 A, L. J. 622* A. I. R. 1936 All. 41*. Where 
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A. 1. R. 1916 Mad. 378=92 Ind. Cas. 352 ; A. I. R. 1927 Oudh. 575 = 4 O. W. N. 297 
•=120 Ind. Cas. J71 ; 78 Ind. Cas. 1026= A. I. R. 1924 All. 834. Where rival pre*emp- 
tors sue for pre'Cmptlon and the suit of one of them is dismissed, the failure 
on the part of the vendee or the remaining prc-emptors to appeal from the decree 
does not debar them from appealing against the decree passed in their own suits. 
A, I. R. 1927 All 540=101 Ind. Cas. 518 ; but see A. I. R. 1927 Lah. gS^SLah. L. J. 
136=27 P, L. R. 203 = 93 Ind. Cas. 1014. 

Where both parties appeal against trial Court's decision but one appeal was 
allowed and the other dismissed and a second appeal was filed against one appel- 
late decree only, other unappealed decree does not bar hearing of the second appeal. 
A. I. R. 1928 All. 274=50 A. 517=26 A. L. J. 258 = 113 Ind. Cas. 93. Where 
during the pendency of appeal from preliminary decree in a mortgage 
suit an appeal from 6nal decree was presented but was dismissed for want of 
prcsecniion : ffe/dih&t the appellate Court is not, by such dismissal, debarred 
from granting, in the appeal before it« a relief inconsistent svith the final de- 
cree A. 1 R. 1926 All. 667 = 48A. 611=24 A. L. J. 769=96 Ind. Cas. i. Where two 
suits regarding same subject-matter are tried on the same evidence and separate 
decrees are drawn up though judgments fallow closely each other, an appeal 
against one of the decrees is not barred by a failure of appeal against the other 
under s. It, C P. Code 29 M. L. J. 551 = 39 Ind. Cas ai6 ; but see 156 Ind. Cas. 
998 ; 61 C. L, J. 193 = 39 C. W N. 938=62 Cal. 642 ; A. I. R. 1936 Rang. 401=164 
Ind, Cas 743. If two suits involving common issues are disposed of in 
one judgment and an appeal is nted against the decree in one and not from the 
decree in the other, the matter decid^ 10 the latter cannot become rts judicata. 
40 C. W. N. 1176. 

^ Adverse findings— If a decree is wholly in favour of the^defendant, no issue 


. .1 ' 

• 541 = 1932 M vv N. 1109=139 imi. Oas. I97t 

*». *, u. ivji iiiuu hi. i,.j. 141-35 L- W- 3S“»93* M. W. N. 1323=55 

M. 483. 

Arbitration.— When a party wises an objection as to appointment of arbitrators 
before toe arbitration Court and procures a decision in it, a suit to set aside an award 
made by the arbitrator on the same ground will be barred by rei judicata. 137 Ind. 
Cas 846 = 33?. L. R. 365 = A. I. R. 1932 Lah. 378. Where objections have been 
preferred during the aibilration proceedings and disallowed, the principle of finality 
applies and the same matter cannot be agitated in a separate civil suit. A I. R. 
193^ Lah. E65 : see also A I. R. 1925 Sind 42 ; A. I. R. 1930 Sind 195 ; A. I. R. 
1932 Sind 20. 

Refusal of plaint for want of jurisdiction —Where Court refused plaint 
for want of jurisdiction, suit on the same cause of action may be instituted after the 
Court was vested with jurisdiction, A. I. R. 1931. All. 200 = 130 Ind. Cas. 4. 

Decision by Court which is not competent*— Decision by Court not 
competent to iry an issue is not re/ A 1. R. 19:8 Oudh 296=107 Ind. Cas. 
895. Where in a partition proceedings a question of title was open to a Revenue 
Officer to be tried as a Civil Court, following the procedure of a Civil Court as the 

g residing officer of such a Courr, but be did not try It as a Civil Court ti is barred 
y the rule of in a subsequent civil suit. A. I. R. 1926 Lah. 128=91 

Ind. Cas. 528. 

^Dismissal of suit for want of evidence— Dismissal of suit for want of 
evidence bars fresh suit 34 Ind. Cas 640=30. L I 256; see also i M, 84 5 12 W. 
R. 34 (P. C ) ; A. I. R. igj8 Cal. 271 Dismissal of suit for non-prosceution under 
Order XVn. r. 3 bars subsiquent suit 40 A. 590= 16 A L J 462. Dismissal owing 
to failure of party 10 produce evidence is one on merits and operates as rei judteaU. 
A. 1. R. 1929 Mad 404= 122 Ini. Cas 519 

' ^ Dismissal for default —In case of dismissal for default no question of m 

, judicata arises. 41 Ind Cis 505 ; 9 C 426 : 10 C. oS (P. C ) ; 24 Ind. Cas. 4E0- 12 
I A L. J. 911 ; 56 Ind Cas 932 ; 54 Ind. Cal. 789 ; £0 Ind. Cas 933 = 46 A. £20-22 
( C. r. Code— 5 
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A. I. R. iqj 6 Mad 378«92 Ind. Ca$. 3S2 ; A. I. R. 1927 Oudh. 575 = 4 O. W. N. 397 
= 120 Ind. Cas. 171 ; 78 Ind. Cas. 1026= A. I. R. 1924 All. 834. Where rival pre-emp- 
tors sue for pre>emption and ihe suit ol one of them Is dismissed, the failure 
on the part of the vendee or the remaining pre-emptors to appeal from the decree 
does not debar them from appealing against the decree passed in their own suits. 
A. I. R. ig27 All 540« tot Ind. C.as. 518 ; but see A. I. R. 1927 Lah. 98-8 Lah. L. J. 
*36 = 27 P. L. R. 203 = 93 Ind. Cas. 1014. 

Where both parties appeal against trial Court’s decision but one appeal was 
allowed and the other dismissed and a second appeal was filed against one appeh 
late decree only, other unappealed decree does not bar hearing of the second appeal. 
A. I. R. 1928 All. 374=50 A. 517=26 A. L. J. 258=113 Ind. Cas. 93. Where 

during (he pendency of appeal from preliminary decree in a mortgage 

suit an appeal from fin.nl decree was presented but was dismissed for want of 
prosecution: the appellate Court Is not, by such dismissal, debarred 

from granting, in the .appeal before it, a relief inconsistent with the final de< 
cree. A, I. R. 1926 All 667 = <8A. 611 = 24 A. L. J. 769=96 Ind. Cas f. Where two 
suits regarding same subject-matter are tried on the same evidence and separate 
decrees are drawn up though judgments fallow closely each other, an appeal 

against one of the decrees is not barred by a failure of appeal against the other 

under S.11, C P. Code. 39 M. L. J. 551 = 39 Ind. Cas 3t6 ; out see 156 Ind. Cas, 
998 s 6! C. L. J. 193 = 39 C. W N. 938=62 Cal. 642 5 A. I. R. 1936 Rang.40t-l64 
Ind. Cas 743. If two suits involving common issues are disposed of in 
one judgment and an appealis filed against the decree in one and not from the 
decree IQ the other, the matter decide in the latter cannot become m juditata. 
AO C. W. N. 1176 


1933 Lah 218 = 34 P L R 2253141 tnd. Cas 339: 164 Ind. Cas. 85t ; A. I. II, 
1922 P. C 241 ; A. I. R 1932 Mad 541 = 1932 M. W. N. 1169=139 tnil. CaS I97t 
A. I, R, 1932 Mad 207=62 M. L. 1. 141=35 L, W, 35-1931 M. W. N. 1323-55 
M, 483. 


applies and (be same matter cannet be agitated in a sejurate civil suit. A. I. R. 
1936 Lah. 865 ; see also A 1. R. 1925 Siod 42 ; A. I. R. 1930 Sind 195 ; A. I. K. 
1932 Sind 20. 

Refusal of plaint for Want of jurisdiction.— Where Court refused plaint 
for want of jurisdiction, suit on the same cause of action may be iostiluted after the 
Court was vested with jurisdiction. A. I. R. 1931. All. 200=230 Ind, Cas 4 

Decision by Court which Is not competent— -Decision by Court not 
competent to iry an issue is not rr/^<rd>ra/’a A !. R. 1928 Oudh 296=107 Ind. Cas. 
895. Where in a pariition proceedings a question of title was open to i Revenue 
Officer to be tried as a Civil Court, following the procedure of a Civil Court as the 
presiding officer of such a Court, iwt be did not try It as a Civil Ccort ft is barred 
by (he rule of /rryirdiCd/j in a subsequent Civil suit. A. I. R. 1926 Lab. 128—91 
Ind. Cas. 528. 

^ evidence —Dismissal of snit for want of 
r* ' • * ' ■ • ■ ■ . ‘ 4 • 640—3 O. L. J 2(6 • see also 1 M. 84 •, 12 W. 

1’ '4 . , ■ : ■ ■ Dismissal of suit for non-prosecution under 

I' , ■■ ■ • . • ■ 40 A. 590 = 16 A. L. J. 462. Dismissal owing 

to failure of party 10 produce* tTiderce 1$ o^.e oa taeriti and operates as res fudiessij. 
A, I. R. 1929 Mad 404=122 led Cas 519 

Dismissal for default— In case of distr'ssal for deficit to cceitics of m 
Jud.eafj ittses. 41 led Ctt 5o5;9C426 ; ioC.C^fP.C); 24 Is- Cjs. 4I0-12 
A. L. J. 9ti ;S5 lad. Cas. 932 ; 54 IciCas-yE^; 8ol5d.Cas. 933-46 A- 820-22 

a r. Code— 5 
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His remedy lies in execution. 20 Bom, L. 164*4} B. 246*44 Ind Cai. 90^* 
Where the right to redeem was in issue in .1 morjKipe suit for sale arcl Court decree^ 
the sale, a fresh suit for redemption is Inrrecl. A. I. U. 1926 Mad. 8l6*49 '*• 69 **“ 
2S L, W 158 = 50 M. L. ]. 6i 2«<*')6 IiwUCas 607. 

Bent Suit —The judgment of a former rent suit tines operate as ritjudicatt 
between the parties il in the subsequent suit between the prrtics, the areas of 
lands and the defence are all the same. A. J. R. 1926 Cal. 3^19*90 Ind. Cas. 75" 
Where a review .against a decree expending rent of a tenancy .and holding it 
lobe permanent was dismissed holding that l!ic ap,alicani was aggnca’ed not by 
decree but by judgment, but the pionoorccment in which regarding pcrmaneiu 
nature of the tenancy was Imwever accepted by the Jo Ige as having been based 
on misapprehension of Coursers agrument on the subject. Such a judgment 
cannot be rer ;WrV*i/j as to the nature of tenancy. DhvntM.ily Mali Sa^or, A. 
I R. 1027 P C. 102*8 Lab. 573-S4 •• A. 178 = 52 M.L.J. 6'n-:9 Bom. L. B- 
870=31 C. \V. N. 677 = 25 A L. J 939-28P.L K 658 = 26 L\V. 634 (I’.C)-lof 
Ind. Cns 355 (P C) ttectston in previous suit on liability of defendant 10 poy 
interest as per is m * tn siibsenuent rent suit, A. I R. 1923 Cal 

361=76 Ind. Cas. 444. Wheie Axed parcel of land with definite boundaries is 
dismissed, queition as to rent arc decided in the suit ii binding A. LK >924 Pat. 307 
= 74lr.d. Cas. 96*. As teg.afds lent su ts the decision as regards the rent for 
one )ear precludes question ns to tent fer folioulng years. A I. R. 1925 .Mad. 
378 = 81 Ind. Cas. 990. Where relationship of landlord and tenant held not estab- 
lished informer suit for rent for suit years, another suit to eject defendant on 
grounds of his not being a tenam is not barred. A. I R. 1921 Cal 3SS“33 
L. J, 334-61 Ind. Cas. 201. Where in a suit for rent, the question of title is did* 
ded incidentally, that decision is not re» /W/c.j/a in .a subsequent suit for declars* 
lion of title for possession 63 Ind. Cas 762 In a case under s. loj, B. T. Act, the 
only point decided was the amount of additional rent to be allowed for the excess 
area it does not constitute rei /Vrf<V<i/j as to the rate of rent. A.I. R. 1923 Cal. 
282 — 68 Ind. Cis. 293. In an ejecinent sui*, where Court passes a decree for 
rent only, the finding as to title need not be incorporated in the decree. A.I. 
R 1929 om 32 = 3anom. L R 1602-114 Ind Cas. 272. 

Leave to withdraw suit or appeal— Where a suit was dismissed on ac- 
count of formal defect in plaint but with liberiy to file a fresh suit, subsequent suit 
on the same cause of action is not barred A. I. R. 1930 Lah. 634= 130 Ind. Cas. 572. 
Appellate Court can pass an older under Order XXllI, r r, and that the decision 
set aside in appeal cannot operate as ret fuiiicat.t. A I. R. 2924 All 260 = 74 Ind 
Cas 894 Order under Order XXtII, r. 1, though erroneous is not void or one with- 
out jurisdiction and hen-e the order in a subsequent suit holds good, nor does 
the previous suit operates as ret 31 L ). 483 = 240. W. N. 723 (F. B.) 
=,58 Ind. Cas 80G (overruling 44C 967 = 20 C. W. N. 1000) j see also 33 M 
L. J. 434 “40 ind Cas 611 =(1917) M. W. N. 234 ; but see 46 Ind. Cas. 392 = 3 Pat. 
L J 404 > $6 Ind. Cas 697= i Pat. 300 Where a suit w.as allowed tn be withdrawn 
with hber.y to bring a fresh suit wnhout the consent of other phinliffs it was held 
that such ail order was without jurisdiciion. and suit must be thought not to be 
withdrawn Fresh suit for parmion is not birred by previous suit cause of action 
being a recurring one A 1 R. 1921 Pat 489=1 Pal 228 Whether leave to with- 
draw with permission to bring a fresh suit w.ts properly granted or not is not a 

matter for Court trying the subsequent smt to consider. A I R lo-? Pir — m-,-. 

Pat. 17 = 3 Path. J. 80=64 fnd. 0.15 337=lPai.9o. 19-2 Pat. 44- '92- 

Connected suits or appsaU and res judicata -Seel, os ii or al any rote 

the principle on which thai section ts based will “ ur .at any mic 

from .ry.ps a c„e .svolviog a „,„e, decided ' I, s"'", 1 “i?5"o,o„s rh 

the suit from the appeal is pending A I R ,q,. 

3S0. Where in two suits the lands in disnu.; 598=86 Ind. Cas. 

as to defendant’s title to the lands raised^lo buh 
decisiori \.re^JudicaU A.I 1926 Ran® 1^=4 


tried as cross suits. . One salt does'notn“r.,',t?‘® P"'"'®.® each other were 

the other. A. 1. R .93. Cal 
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A. I. R. 1926 Mad. 378^92 Ind. Cas. 352 ; A. I. R. X927 Oudh. 575 = 4 0. W. N. 297 
“120 Ind. Cas. 171 ; 78 Ind. Cas. io26=A I. R. 1924 All. 834. Where rival pre-emp- 
tors sue for pre>emption and |he suit of one of them is dismissed, the failure 
on the part of the vendee or the remaintnff pre-emptors to appeal from the decree 
does not debar them from appealing against (he decree passed in their own suits. 
A. I. R. 1927 All 540=101 Ind. Cas. 518 ; but see A. I. R, (927 Lah. 98 = 8 Lah. L. J. 
136=27 P. L. R. 203=93 Ind. Cas. 1014. 

Where both parlies appeal against trial Court's decision but one appeal was 
allowed and the other dismissed and a second appeal was filed against one appel- 
late decree only, other unappealed decree does not bar hearing of the second appeal. 
A. I. R. 1928 All. 274=50 A. 517=26 A. L. J. 258=113 Ind. Cas. 93. Where 
during the pendency of appeal from preliminary decree in a mortgage 
suit an appeal from iinal decree was presented but was dismissed for want of 
prosecution: the appellate Court is not, by such dismissal, debarred 

from granting, in the appeal before it, a relief inconsistent with the final de- 
cree. A. 1 R. 1926 All. 667 = 48A. 611 = 24 A. L. J. 769=96 Ind Cas. i. Wheretwo 
suits regarding same subject-matter are tried on the same evidence and separate 
decrees are drawn up though judgments fallow closely each other, an appeal 
against one of the decrees is not barred by a failure of appeal against the other 
under s. II, C P. Code. 29 M L. j. S5i = 39 Ind. Cas. 216; but see 156 Ind, Cas. 
998 s 61 C. L. J. 193 = 39 C W N. 938=62 Cal. 642 ; A. I. R. 1936 Rang. 401 = 164 
ind. Cas 743. If two suits involving common issues are disposed of in 
2ne judgment and an appeal IS died against the decree in one and not from the 
decree m the oiher. the matter decid^ m the latter cannot become ris judicata. 
40 C. W. N. 1176. 


« » ' i ‘ 

iVCi-.o 24) : A. 1 K 1932 Mad $41 = 1932 M vV. N. 1109=139 inu. Las 1971 
A. 1. R. 193s Mad 207=62 M. L-J. 141— 35 L. W, 35=193! M. W. N. 1323=55 
M. 4 S3. 

Arbitration. — When a party raises an objection as to appointment of arbitrators 
before (t,e arbitration Court and procures a decision in it, a suit to set aside an award 

.u, W.. 

i ■ ’ . - • . have been 

■ ■ • , ' , of finality 

It. A. I. R. 

: • . • ' 5 A. 1. R. 

1932 Sind 20. 

Rofusal of plaint for want of jarisdiction.— Where Court refused plaint 
for want of jurisdiction, suit on the same cause of action may be instituted after the 
Court was vested with jurisdiction. A. I. R. 1931. All. 200 = 130 Ind. Cas 4 

OecisioD by Court ■which is not conapetent—Decision ,by Court not 
competent to try an issue IS not rex A 1. R. 1928 Oudh 296=107 Ind. Cas. 
895. Where in a partition proceedings 3 question of title was open to a Revenue 
Officer to be tried as a Civil Court, following the procedure of a Civil Court as the 
mesiding officer of such a Court, but he did not try it as a Civil Court it is barred 
by the rule of res judicata in a subsequent civil suit. A. I. R. 1926 Lah. 128=9( 
Ind. Cas. 528. 

Dismissal of suit for ■want of evidence. — Dismissal of suit for want of 
evidence bars fresh suit. 34 fnd. Cas. 640=3 O. L. / 2>6 ; sec also t M. 84 j ra W. 
R- 34 (P. c ) 5 A. I R. 1928 Cal. 271. Dismissal of suit for non-prosccution under 
Order XVII. r. 3 bars subsequent suit. 40 A. 590 = >5 A. L. J. 462. Dismlssaj owing 
to failure of party 10 produce evidence is one 00 merits and operates as rtt judical*. 
A. I. R. 1929 Mad 404= 122 Ind. Cas. 519. 

Diamlssal for default— In case of dismissal far default no question of rri 
arises. 41 Ind Cas. 905 ; 9 C 426 ; 10 C. CS (P. C) ; 24 Ind. Cat ito^ts 
A. L. J.911 : 56 ind. Cas 932 ; 54 Ind. Cas. 789 J 80 lod. Cas. 933 = 46 A. 820—22 

C. r. Code— 5 
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A.L.].7<9. /...i 1 AI R 

1923 Fat. 5I4«' ■ ■ ' ■ ' ■ . 

to appear on , 

is not barted. ( , . ■ , ' "i" .i ‘ 

as2. Where a suit brought by one of the parties to the reference to complete tne 
arbitration and for a decree m terms of the award which might be passed was 
dismissed for default, it does not operate as in a subsequent suit for 

possession of the specific propeny under the award. 49 Ind. Cas. 89'“8 L. W. 
551 = 24 M. L. T. 424 = (i9i8) M. W. N. 683. 


Other cases of dismissal, -orhioh does not bar.— Dismissal of suit for want 
of proper Court-fees is not A. I. R. 1918 Oudh. S03“1I4 ind. Cas 
120=5 O. W. N. 895 = 4 Luck. 159 ; 13 M. 44 ; 35 38 t 8 A 282. Dismissal of 

suit for non-joinder does not operate as 104 Ind. Cas, 576. Where a 

suit is dismissed on the giound that it is not properly framed, the decisions on oiher 
ifsues by the Court, do not operate as ret judicata, A. 1. U, 1^25 Cal. 996“4t C. L. 
J. 396=88 Ind. Cas. 616. A dismissal under Order IX, r, 3 crcalcs no rec judnati. 
A, I. R. 1925 Oudh 337=12 O. L.J. 1=280. C. 8 = 85 Ind. Cas. 509 Dismissal 
for misdescription of suit property does not bar a subsequent suit. A. I. R. 1925 
193=38 Ind. Cas. 579 ; 2 Pat. L. J, 313-39 Ind. C-is 126. Dismissal of prior suit 
for non-joinder of parties is not rts judicata A I. R. 1922 Mad. 259 = 43 M. L. J. 
572= 1922 M. W. N. 428=73 ind. Cas. 491. A dismiisal of an appeal, for want of 
a copy of the first Court's judgment necessary under the Allahabad High Court 

... 1... — » • ' —^ = 63 Ind, Car. 344 Dismiss.il 

• < -24 M. L. T. 311=7 L. W. 

• »/i /ofita ^aufienes is not res 

junuaia. n. 1 i\. 1930 i.4u. ^ot — liu inu. ws. 391. Rejection ol memo of appeal 
presented by an unauthorized vakil is not res judicata. A. 1. R. 1930 AIL i is— (1930) 
A. L. ]. 394= 131 Ind. Cas. 546. In case of dismissal of suit for mete dedaraiioo on 
the ground that plaintifT ought to have asked for possession also, latter suit for 
possession is not barred. A. I. R. 1929 L^h. 596=127 Ind Cas B Dismissal of suit 
on technical ground does not bar latter suit. 47 Ind. Cas. 909. Dismissal on pleadings 
IS no bar to second suit. 7 L. W. 557=(i9i8) M. W. N. 3990(1918) M. W, N. 427 
=45 Ind. Cas. 326. 

Same cauao of ctcUon —Where cause of aciton in two suits ate diCTetent ret 
judicata should be resiricted to questions of fact and mixed questions of fact and law 
and should not be extended to pure questions of law. A. t. R. 1929 Cal. 415=49 
^ T T r.,, ivv... , ..j reversioner 

• • not barred. 

■ ' ■ ' !■ • * • . ■ • or arrears of 

■ . ■ ■ . ' subsequent 

suit on title for ejectment is not barred. A. I. R. 1921 Cal. 3SS = 33 C. L. J. 334 = 
61 Ind. Cas. 201. Where cause of action is different but the same relief is claimed 
in both suits, the latter suit is not barred. A. I. R. 1925 Mad. 1173 = 86 Ind. Cas 949 
Where two causes of action ate the same or different is no lest. A. I. R. 1929 Oudh. 
172 = 6 O. W. N. 191 = 4 Luck. 6o3=ii6Ind.Cas. 200. Withdraival of a previous 
suit for ejectment does not bar a subsequent suit for ejectment against the same 
party. A. 1. R. 1926 All. 34=89 Ind. Cas. 397. 


Decision when res judicata.— Award of arbitrators isw judicata on questions 
decided by the award. A. I. R. 1930 Oudh. 389=7 O. W. N. 541 = 127 Ind. Cas. 

^ been decreed but permission has been given to defendant 

. . ... ^ . ‘res judicata 33 Bom. 

* if B T. Act may not in 

ice which is at variance 

‘ ■ ■ '(i) of the B. T. Act 

■ ' ■ “ a leiu suit had no jurisdiction to 

which has already been finally and definitely 
* rttheB. T. Act 12 P. L T. 717 = A. 1. R. 1931 

... , — , ... — jf issues that have been finally decided in the 

samesuit is barred by /«/»«/«, A. I. R 19*1 P C. 11=40 M. L. I. 423=480. 
499=48 1. A. 187=19 A. L. J. 366=23 Dom. L. R. 648-33 C. L. J. 405 = 25*0. W. 
N. 915=00 ind Cas. 631. Dismissal of suit to contest alien non is «/ judicata in 
a subsequent suit by the same reversioner for possession after the death of the 
Widow. A. 1. R. J921 Lah. 187—4 Lah. L. J. 442 = 59 Ind. Cas 946. Deeijson as 
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given by preJecessofm-ofnce of Judge aAer fully considering the law on the subject 
cannot be re-opened by successor. A. I. R- 1930 Lah. 836=122 Ind. Cas. 724. 
Party sought to be afiected by «#/««*«/« should have notice and opportunity to 
contest. A. I. R 1930 Mad 414=130 tnd. Cas. 863 Where a party himself raised 
an issue which was decided in his favour by the trial Court and against him by the 
appellate Court, decision on the issuers tes judicata. 118 Ind. Cas. 168 Where 
objections were raised and decided in appeal, the same cannot bo raised by way of 
cross-objection. A. I. R. 1924 All 867=23 A. L. J 365 = 78 Ind. Cas. 677. Where 
the plaintiff was out cf possession and a suit for declaration only was dismissed on 
merits, a subsequent suit for possession is barred. A. I. R. 1923 All. 554=77 Ind. 
Cas. 756. Judicial order made in one stage of a suit is binding. 34 C. L J. 415 = 
70 Ind. Cas 6. A decision in a partition case not ultimately carried though, has 
the force of rts judicata. 54 Ind C.is 303= t U P. L. R. (B. R.) 39 Suit against 
Receiver on allegations already found against plaintiff is barred, 22 Dorn. L. R. 1126 
= 45 B. 99= 59 Ind. Cas. 421, 

If relief in subsequent petition rests on some question of fact as in previous 
petition dismissed, petition is barred. A. I. R. 1929 Mad. 404=122 Ind. Cas. 519 
An erroneous decision on a question of fact, operates as rts judicata between 
parties to the previous suit. A. I. R. 1928 Cal. 717=48 C. L. J. 184=32 C. W. N. 
828 = 115 Ind. Cas 588. Construction of grant in previous suit though erroneous 
binds parties in subsequent suit tclaiing 10 properly involved in previous suit. 
3t M. L. J. 97 = (t9t6l 2 M. W. N 96=35 Ind. Cas. 266. Prior decision of High 
Court as to construction of a soicnama is binding 10 subsequent suit although position 
of two parties IS subsequently changed, being a question of law, 46 C, 870-29 C. 
L. J. 461=51 Ind Cas. 922 : seealso 2 Pat L. W. 146=41 Ind Cas 778. Evidence 
adduced to prove that former decision Is erroneous is irrelevant as an erroneous 
decree establishing rights is as much r/r/V/f/Cd/a as just decree. (1918) M, W. N, 
580 = 8 L. W. 473«49ind Cas. 369 Where a plaintiff sues for correction ofan 
entry in Record of Rights of the defendant and subsequently sues for possession of 
property alleging that it was not the nitior property of the defendant but part of 
bis real property (which would have been the Situation if ibis suit for correction of 
record had been decided in bis favour) the decision against the plaintiff in the 
prior suit is bar to his subiequent suit. A. I. R. 1929 Cal. 385-49 C. L J. 385- 
33 C, W. N. 623=120 Ind. Cas. 147 Where the question whether defcndqnt exe* 
cuted a certain in favour of the plaintiff was a material fact iu issue in a 

previous suit and it was decided then that the plaintiff failed to prove the same there 
ihe decision is rer /WiVit/a concerning everything in \h\\. katuiiyat. A. I. R. 1926 
Cal. 1928=97 Ind. Cas. 391. The decision in a former suit between the parties 
though based on a mistaken view of the law, nevertheless operates a: res judicata 
in a subsequent suit. The fact that the finding was based on a wrong view of the 
law and that the reason on which the decision was based was unsound does not 
affect the conclusiveness or binding nature of the decision as to the rights of the 
parties. 165 lad. Cas 957=38 Boro. L. R. 853 —A. I. R. 1936 Bom, <102. 

DecisioQ when not res judicata— Decision on assumed fact is not ret 
judicata. 113 lod. Cas. 384 = 30 Bom. L. R. loEp—A. 1 . R. 1929 Bom. 116 Where 
a particular question in dispute IS expressly left open for a separate proceeding the 
question Is not res judicata 96 Ind Cas. 302. When appeal from decision in 
previous suit i$ pending before Privy Council, the decision is not res judicata. A- I. 
R. 1931 Lah. 161. Issue raised and decided but unnecessary is not res judicata, 
A. I. K. J926 Cal. 163-42 C. L. J. 560=92 Ind. Cas. 981 Where appellate Court 
decides case on grounds other than those of trial Court, the decision 0/ trial Court 
on issues decided by it, is not m judicata. A. L R. 1929 Cal. 179=90 lad. Cas. 
480 ; 86 Ind. Cas. 295, Where a point 1$ expressly left undecided by the Court 
in a suit It can be agitated in snbseqqent suit. £8 Ind. Cas. 822 = A. I. R. 1925 
All. 770-48 A. 34=23 A. L. J. 950. Where there is no express adjudication on a 
particular point there is no rts judicata A. 1 . R. 1924 Lab. 469=6 Lab. L. J. 
4 S“ 8 o Ind. Cas. 525. Where a finding is recorded only to avoid a possible remand 
and is rot the basis of the judgment the point is not res judicata 82 Ind. Cas. 
485 = 47 M. L. J. 532. In a suit for speafic performance and possession, where 
latter relief has not referred to mjudgment and the decision on that relief was aot 
necessary, the decision is nat tes judeata as regards ihe latter relief. 27 Bom. L. R, 
42 = 86 Ind. Cas. 137 — A. I. B. 1925 Bom. ibi Where secondary rel ef claimed 
and determined by lower Court and not by appellate Court, the deasiea oa that 
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2«. Where a suit btought by one of ibe parties 10 the reference to complete the 
. «• • ' f- j award which might be parsed was 

. . ^ . - » • res jutiicala in a subsequent suit for 

. - • • the award. 49 Ind. Cas. 89*8 L. W. 


Other cases of dismissal, which does not bar.— Dismissal of suit for want 

of proper Court-fees is not w/Vd/fa/a, A. 1, R- t9J8 Ourth. 503 «aJi 4 Ind. Cas. 

120=5 O. W. N. 895 = 4 Luck. 159 ; 13 M. 44 : 35 il- 35 > 8 A. 282. Dismissal of 
suit for non-joinder does not operate as 104 Ind. Cas. 576. Where a 

suit is dismissed on the ground that it is not properly framed, the decisions on oiher 
ifsues by the Court, do not operate as res judicata. A. i. W. 1525 Cal. 996=41 C. L- 
T. 396=88 Ind. Cas. 616. A dismissal under Order IX, r. 3 creates no res judtcats. 

A. I. R. 1925 Oudh 337=12 0 - L.J. 1*28 0 . C. 8*85 Ind. Cas. 509 Dismissal 
for misdescription of suit property docs not bar a subsequent suit. A. I, R. 1925 Lah. 
193=38 Ind. Cas. 579 ; 2 Pat. L. J. 313-39 Ind. Cas 126. Dismissal of prior suit 
for non-joinder of parties is not rex A- 1 - R. 1922 Mad. 259=4331. L. J 
572=1922 M. W. N. 428 = 73 Ind. Cas. 491. A dismissal of an appeal, far want of 
a copy of the first Court's judgment necessary under the Allahabad Il'gh Court 

j... d. Cas. 344 Dismissal 

, ■ . . •• L. T. 311 = 7 L. W. 

• • ' \a fauptrtts is not ris 

• . • . . • . • ' ion of memo of appeal 

1930 All. sti-U 9 S 0 ) 

' I . « * for mere declaration on 

‘ •• , ■ n also, latter suit for 

possession IS not barred. A. 1 . R. 1929 Lah. $96-127 Ind Cas 8. Dismissti of suit 
on technical gtound does not bar latter suit. 47 Ind. Cat. 909 Dismissal on pleadings 
is no bar to second suit. 7 L. W. 557=(i9i8j hi. W. N. :99=(i9i8j M. W, N, 417 
=45 Ind. Cas. 326. 


re different res 
, of fact and law 
•9 Cal. 4 i 5'*49 
as reversioner 
IS not barred. 

A. 1 . U. S931 All ! ' ..ri— •—*--* r-'- •• V’'-—- arrearsof 

rent, was riism - • ■ ■ subsequent 

suit on title foi . ’ ' . L. J. 334= 

61 Ind. Cas 2C . ■ ' ■ ■■ r is claimed 

lahotii suiis., the lauer suUU not batted., A.,U R- iqae, Mad.. l.ti. 4 .Cas. <^49 

Where two causes of action are the same or different is no test A. I. R. 1929 Oudh. 
172 = 6 O. W. N. 191 = 4 Luck. 603=116 Ind. Cas. 200. Withdrawal of a previous 
suit for ejectment does not bar a subsequent suit for ejtctmenl against the same 
party. A. I. R. 1926 All. 34=89 Ind. Cas, 397. 

Decision when res jadiCata — Awand of arbitrators is res judicata on questions 
decided by the award. A. I. R. 1930 Oudh. 389=7 O. W. N. 541 = 127 Ind. Cas. 
254. Where a suit has been decreed but permission has been given to defendant 
to file another suit, the permission does not prevent the bar of res judicata 33 Born. 
L-JR- 1931 Bom. 417. Though section 109 of B T. Act may not in 

t from entenaining a defence which is at variance 
is clear provisions of s 107(1) of the B. T Act 
It a Court trying a rent suit had no jurisdiction to 
which has already been finally and definitely 
^ of the B. T. Act. 12 P. L T. 7J7 = A 1. R. 19Ji 


lai. itieretnal of issues that have been finally decided in the 
same suit is barred by rxx A. I. R. 1921 P.C 11 = 40 M.L I. 421 = 480. 
499 -* 8 j.A. iE 7 = l9A.L.3.366=S3Boin.L.R. 648 = 33 C.L. J. 405 = 25 C. \y. 


N. 915 = 60 In<L Cas. 631. Disnussalof suit to contest alien’ tion is re/ in 
a subsequent u,tse rereisioner for possession after the death of the 

"■'I""'- A- 9,6. Decii.oo as 
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given by preJecessor-in-office of Judge after fully considering tlie law on the subject 
cannot be re-opened by successor. A I. R. 1930 Lab. 836=>i32 Ind. Cas. 724. 
Party sought to be anecied by rer /W/Va/d should have notice and opportunity to 
contest A. I. R. 1930 Mad 414= 120 Ind. Cas 863 Where a parly himself raised 
an issue which was decided in his favour by the trial Court and against him by the 
appellate Court, decision on the issue is judicata. 118 Ind. Cas. i63 Where 
objections were raised and decided in appeal, the same cannot bo raised by way of 
cross-objection, A. I. R. 1924 AIL 867*22 A. L. J. 365 = 78 Ind. Cas. 677. Where 
the plainiiff was out of possession and a suit for declaration only was dismissed on 
merits, a subsequent suit for possession is barred. A. I. R 1923 All. 554=77 Ind. 

r- -■ •- C L j 

; . ■ • “ carried though, has 

■ I ‘ ■ ' R.) 39 Suit against 

• • ■ 22 Bom. L. R. 1126 


If relief in subsequent petition rests on some question of fact as in previous 
petition dismissed, peiiiion is barred. A. I. R. 1929 Mad. 404= 122 Ind. Cas. 519 
An erroneous decision on a question of fact, operates as us judicata between 
parties to the previous suit. A. 1. R 1928 Cal. 717 = 48 C. L J. 184 = 32 C. W. N. 
838=115 Ind. CdS 588. Construction of grant in previous suit though erroneous 
binds parties in subsequent suit relating to property involved in previous suit. 
31 M. L J 97 = (i9t6j 2 M. W. N. 96—35 Ind. Cas. 266. Prior decision of High 
Court as to construction of a solenama is binding in subsequent suit although position 
of two parties IS subsequently changed, being a question of Uw, 46 C. 870=29 C. 
L,. 1. 4oc = 5t Ind Cas. 932 i see also 2 Pat L. W. 146=41 Ind. Cas 778. Evidence 
adduced to prove that former decision Is erroneous is irrelevant as an erroneous 
decree establishing rights is as much as just decree. (1918) M. W. N. 

S80-8L W 473*49 Ind Cas. 369. Where a plaintiff sues for correction ofan 
entry in Record of Rights of the defendant and subsequently sues for possession of 
property alleging that it was not the ntshor property of the defendant but part of 
his real property (which would have been the Situation if this suit for correction of 
record had been decided m his favour) the decision against the plaintiff in the 
prior suit is bar to his subseouent suit A. I. R. 1929 Cal. 385 = 49 C. L J. 285 = 
33 C. W. N. 623= 120 Ind. Cas I47 Where the question whether defendqnt exe* 
cuted a certain A'ltjuA/o/ in favour of the plaintiff was a material fact in issue in a 
previous suit and ti was decided then that the platntiff failed to prove the same there 
ihe decision is res judicata concerning everything in that Jtaiuliyat A. 1. R. 1926 
Cal. i? 28=97 Ind. Cas. 39(. The decision in s former suit between the parties 
though based on a mistaken view of the law, nevertheless operates as res judicata 
in a subsequent suit. The fact that the finding was based on a wrong view of the 
law and that the reason on which the decision was based was unsound does not 
affect the conclusiveness or binding nature of the decision as to the rights of the 
parties. 165 Ind. Cas. 957=38 Bom L. R. 853=A. 1. R. 193O Bom. 402, 

Decision when not rea judicata — Decision on assumed fact is not res 
judicata. 1 13 Ind. Css. 384=30 Bom. L. R. 1089= A. I. R. 1929 Bom. 116 Where 
a particular question in dispute is expressly left open for a separate proceeding the 
question is not res judicata. 96 Ind. Cas. 302. When appeal from decision in 
previous suit is pending before Privy Council, the decision is not res judicata. A. I. 
K. 1931 Lah. 161. Issue raised and decided but unnecessary is not res judicata. 
A. 1. K. 1926 Cal. >63 = 42 C. L. J. 560—92 Ind. Cas. 98>. Where appellate Court 
decides (.sse on grounds other than those of trial Court, the decision of trial Court 
on issues decided by it, is not res juduata. A. I. R. 1929 Cal. 179=90 Ind Cas. 
480 ; 86 Ind. Cas. 295. Where a point is expressly left undecided by the Court 
in a suit it can be agitated in subseqoeot suit. 88 Ind. Cas. 823 = A. 1. R. 1925 
All. 770=48 A. 34=23 A. L. J. 950. Where there is no express adjudication on a 
particular point there is no tts judicata. A. I. R. 1924 Lah. 469=6 Lah. L. J. 
45 = 80 Ind. Cas 525. Where a finding is recorded only to avoid a possible remand 
and is rot the basis of the judgment the point is not res judicata. 82 Ind. Cas. 
485 = 47 M. L. J. 532. In a suit for specific performance and possession, where 
latter rebel has not referred to in jodgment and the decision 00 that relief was not 
necessary, the decision is nat tes judtcata as regards the Utter relief. 27 Bom. L R. 
42 = 86 Ind Cas. 137 = A* 1. H. *9^5 Boro. Ibi. Where secondary relief claimed 
lad deccroiined by lower Court and not by appellate Coa«, the decision on that 
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relie! is not Ttt Micata. A. I K. I5H Mad. il (F. B.l- 13 L. 'V. it. A milter 
decided behind the back of the iodement^_eblor without 

, . ■ the force of 

^ AS raised but 

j. A. I. K. I92J 1'. o. 241-30 M.L. T. 
, . . ■ , I * ‘ Cas. 231. Where a question in issue 

. . ' . « narration of events in a judgment m 


suchacase. ii. i. i-.. tyJo y.-. ....t.e ...t . . 

determines the area of the land in the dcfcndanli possession and the annual rent 
payable for the same the defendant can only succeed in a subsequent suit by proving 
that the area and the tent have since altered. A. L U. 1926 Cal. 672-23 C. L. J. 
ij6 The fact that the personal remedy is aslced for in the plaint and ihat nothing 
appears about it in the decree, is not enough to say that the plaintiff is forever 
barred from asking for It. A. !. R. 1927 Mad. 779=“53 M. L J. 489-39 M. L, T. 
22 = (i927) M. W. N. 330-103 Ind. Cas 528. In a case where the previous pro- 
ceedings were confined by statute to the question of possession a subsequent 
proceeding in which the question of title is raised is not b-irred. A. 1. R. 1925 
aoo-L. R. 5A. 132 Rev.-78 Ind. Cas. 115. Decision in a previous suit is not 
retiudieala if there is to contest, no issue and no findmg between ihcpaities 
J- J a 1 *> I Cas. 


• ;»• 

-J— , . • • ion 

sale was illegal, as the question was one under s. 47, C. T. Code, does not 
bar a subsequent suit by reversioner for possession. A. I. R. 1922 Bom. 96 
—34 Bom. L. R. 349-46 B. 726-67 Ind. Cas. 309. So long as the property remains 
• • . a f .1 - — v. — J - •. ... .VjQugl, a previous 

• . • 1 a previous suit 

• • ' • • l decided not only 

■ • • . • 'to adopt^hough 

the latter point was not in issue and the appellate Court decided in favour of 
genuineness only, the decision is not res judfeata as to other point. 57 lad. 
Cas 853. 

Previous unexecuted decree in a partition suit does not bar fresh suit for parti- 
tion. 77 P- R- i9I5"*64 P. \V. R. I 9i;-3i Ind. Cas 205. Where plaintiff obtained 
a decree for possession but that decree is barred by limitation a fresh suit is 

maintainable on the decree. 14 A. L. J. 102=32 Ind. Cas. 634. Issue not 

decided upon but left open ihoogb it should have been decided is not 
tes judicata. 41 Ind. Cas 19. Where suit is withdrawn with permission pending 
appeal there is no decision to operate as res judicata 40 Ind Cas 353 

Refusal to decide issue does not operate as res judicata. 4 Pat. L. W 299-45 Ind. 

Cas 326. Dismissal of suit on pleadings is no bar to second suit 7L W 557— 
45 Ind. Cas. ^9=(igi81 M. W. N. 427- Where an issue is expressly excluded 
from decision that decision IS not r« so far that issue is concerned. 70 

p.p, 1918— II P. L. R, 1918—71 p, \v. R. 1918—44 Ind. Cas. 859. Whereaprior 
suit has been dismissed on preliminary point, question not directly in issue cannot 
® unless there has been a judurial determination expressly and impliedly 

on the matter. 42 Ind. Cas. 508. Asmt disposed of in the absence of both the 
parties does not operate as res judicata, 39 lad. Cas 755= j pat. L. W. 375. 

possession of certain property which was not 
t !- .1.: over the property had been obtained othcr- 

, . ‘ ■ itly dispossessed : Held that 

the decree was a fresh cause 
, , . ’ S09=r4 A. L. J. 709=35 Ind. 

' ■ • • « --or for possession is no bar to 
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subsequent suit by the same plaintiff as mortgagor for redemption, as he is not 
litigating under the same title. A. I. R, 1919 Lah. 833=120 Ind. Cos i|2o. Where 
in the latter case the question in issue is the right to sell and in the previous 
case it was the right to mortgage, there is no ret puheata. A. I. R. igi6 Oudh 
139=2 0. W. N. 944=91 Ind. Cas. 1021. Where the issues in latter suit are 
different from the issues which formed the subject of the previous hiigation it was 
held that the subsequent suit was not barred. 85 Ind Cas. 76 = A. I. R. 1924 All 922. 
The mere fact that the petition in the suit itself, to have the properly sold in a 
particular order is disallowed, is no bar to the executing Court making a fresh order 
in the course of execution, A. 1. R. 1924 Mad. 509=19 L.W. 23 = 46 M. L. J 32 
= 83 Ind. Cas. gi8. The dismissal of a previous suit for ejectment for want of 
notice does not bar a subsequent sun for the same relief with notice even when a 
decision concerning the defendant’s status forms part of the dismissal order in the 
previous suit. A. 1. R. 1924 Nag. 333=78 Ind Cas, 147. The directions as to 
management of an endowment do not cease to be operative simply because the 
original provision as to devolution of shcbaitsbip ceases to be operative, owing to its 
being varied. 85 Ind. Cas. 875 = 40 C. L J. 564=29 C. \V. N. 17. 

^ Ex-partee decrees , — Exfiarte decrees m prior suits in which no issue was 
raised as to the rate of rent and there was no decision with regard to rate, do not 
operate as on that point. 6$ Ind. Cas 581, Exparte decision in rent 

suit involving questions of status and rate of rent operates as res judicata. A I. R. 
1930 Oudh. 335 = 7 0 W. N. 507= 127 Ind. Cas 241 Exparte decree \& ret judicata 
quite as much as decree passed on contest. A. I. R 1929 All 761 = 122 Ind Cas. 
664 : see also A I. R. 1929 All. 761= 122 Ind. Cas. 664 ; see also A. I. R. 1929 All. 
346=119 Ind Cas. 567 } A. I R 1926 Mad. 1144=97 ind Cas 6of ; A. I R. 1925 
Mad. 378 = 82 Ind. Cas. 990 : A I. R. 1,924 Oudh 419=11 O L. J 448 = 79 Ind. Cas. 
660 5 A. I R. 1923 Lah. 560-5 L L j" 163=74 Ind. Cas $ 77 . An exparte decree 
can operate as res judicata only on a necessary issue. 2 I’at. L. W. jo8. But a 
decree for foreclosure passed exparte against a person joined as defendant on the 
only ground that he possesses the mortgaged property does not bar defendant or his 
transferee from setting up a title paramount m a subsequent suit, where there has 
been no express adjudication on nile. (hough the final decree orders delivery of 
possession which accordingly has been delivered. 15 N L R. 114 (F. B) = 52lnd, 
Cas. 82. A suit for declaration that a decree exparte is void for fraud can not he 
ff t. r«. .-•J« decree has been dismissed unless based on 

[ • . at. 328=2 Pat. 833^5 P. L. T. 666=2 Pat. 

i ‘ , ' of application under Order IX, r. 13, does 

ludulentand also of proving non-scrvice of 

•, 'at 241“ 1923 Pat- 336 = 5 P. L. T. 37-75 

Ind. Cas. 344. 

Decision against absent defendant is as ret judicata as one on contest. 
A. I. R. 1928 Cal. 717 = 48 C. L. J. 184=32 C. W, N. 828=115 lod. Cas., 588. An 
decree for rent does not more than aflirm that a certain amount is claimed 
and allowed. There is no res judicata as to rate of rent especially when it relates 
to a later year. L. R. 9 A. 345 Rev. In a suit for rent exparte judgment of the 
Revenue establishes that the relationship of landlord and tenant does exist between 
the present parlies, A I. R 1927 All. 5S2 = 49A 658 = 25 A. L J. 467 = ioi Ind. 
Cas 516 Exparte decree is admissible in a subsequent rent suit to prove rate of 
rent allowed but IS not conclusive. A. I. R. 1926 Cal. 767-91 Ind. Cas. 380. An 
ex parte decree for rent which was subsequently satislled can operate as ret judicata 
on the question of ibe relsttonship of landlord and tenant. A. I. R. 
1916 Cal. 114=87 Ind. Cas 672. Subsequent suit tosctas'dc an exparte decree 
contained matters which could not have been raised in an apnhcttioa under Order IX, 
rule 13 which had been dismissed : that the question of non service of summons 

was not precluded by rej /Wrf.i/rt. A. I. R. 1923 Cal. 663 = 41 C L. J. 281 = 29 C. W. 
N. 325=86 Ind. Cas 779. Where a number ofderendstns in a case have a common 
interest and the contest is carried on by some of them tonafide against the plainiifTs 
claim the defendants who are rx/jrfe are also bound by the deciiioo. A. I. R. 1924 
Mad. 571-46 M. L J 471-34 M, L.T.209-83 Ind. Cas. 935- 

deciee in rent suit is on the paint of rate of rent. A. I R. 

1926 Cal. 515 = 33 C. W. N. 507 — 117 Ind Cas 854 Hut Exparte order pused 
without heanng opposite party ii not rrs/V<*ra^a A. I R. 1929 Sind no = ll6 Ind. 
Cat. tot. £lrj'ar<’< decision of seUlement officer under >.105. B. T. Act,as toftf 
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and fquitabfe rent does not opcMle a» res Judic.ila in subsequent suit lor 
establlsh^^g rigliis. A. 1. "R. i934Ca\. 467. 

Decision must be a necessary one --A finding not necc^siTy to ibe tcUel 
granted by the decree cannot operate as nt judtcafa. A. I R.I9J4 
O.L. 3. 4c4«79ind. Cas. An adverse finding against the defendants m ^bose 

favour a decree is passed « not res juditafa bui will lay onus on them of oispiicmg 
the finding. A. 1 R. iqn P. C. a4if*4SC. 460-30 M. U T. 279=48 1. A. 4q.»64 
Ind. Cas. 23t(P.C3. So a finding cannot be conclusive 3g.\in« a prrty tf the 
decree'is not based upon It but ts made inspUe of it. A. I. R. 19:9 All. 9to= 
tgjo A. I,. J.itto=i2l Ind. Cas 102. Jlo«yever defiftiie a finding may be, it wilt 
not operate as res judtcafti when it is not the basis of the decision. A finding in 
a suit will nptrate as ret jutiicata \n a subsequent suit against a p.arty, when 
be has a right ci appeal. 2 Pat. L. J. i89«»38 Ind. Cas. 2H j 30 C. W. M. 4lS 
= 4* C. b. 3. 399 1 SJ Ind. Cas. 558 ; A, I R. '927 Mad. 613 Put an ur.favour.able 
finding On a necessary point may be appealed against though the decree Is favourable 
and tonstliute rrs/«<fi«/o. 40 fnd. Cas. 771. Finding against a party not neces- 
saiy fat a decree in Ins favour though given only to seiile the main contentions 
of the parties iz rts Ju/iicaia A. 1. U. 1922 Mud. 5t4.= 3i M. I,. T. 430'“it922) M. 
W. N. 763. Finding as to resjudUa/actinnai operaic as ret fudicat.i, if decree 
is passed inspite ofit, such a finding not being necessary for its decision A. 1. 
R, 1926 Cal. 67 z=' 43 C. L J. it6»«94 ind. Cas. 844. Favourable decree with nd* 
verse finding may amount to res judUatA under certain circumst.mccs to the 
extent of the finding itself. A I. R. 1924 Mad. 626 = 46 M.b. 3, SiS-34 M* 
L. y. i?s = 84 Ind. CoS. 799 Adverse finding in a decree in favour 0/ a party 
is nut retjudnata. A. 1, B. J924 Mad. 469"»47 M* 453 = 46 M* L. 3- 19^**^* 
Ca8.6225 A. I. R. 1930 Cal S-S6C 639=120 Ind Cas. 710 Decision onan issue 
not necessary for final decision is not res' Judieata. 44D, SitmssJJom. Z.. R. 
64=55 ind. Cas. 312; ig O. C 69*'3 O. L, J. 677=36 Inti. Cas. 643 J 52 Inil. 
Ctts. 258=25 M. L._T. 66 ; * Lah. L.j. to>. Where the finding on an l»sue Is 
iinsecessary but still It is embodied m the decree iiself it o^ttUXei at ret fudiejta. 
34 M. L. J. 431=28 M, L. T. 291=7 L. W. 482—45 ind. Ca$. 975. Finding not iocor* 
poe&ted in the decree and not the lusls of the decree cannot be held as finally 
decided and to operate as ret fudicata. 33 Ind. Cas. 6ao. Decisions arrived 
at in previous suit though dismissed operate as w_;«rf;ea/a A.l. R. >929 Cnl. 
449=*34lnd Cas 547. Where the decree is in favour of a party an adverse 
finding in the judgment i« not ret juduaU 5 Pat. L, J. 273=44 Ind. Cas. 7*3. Un* 
necessary findingcan not operate a.% res juditafa. A 1. R. 1924 Oudh 205 = 10 
O. L. J. 404=79 Ind Cas 666. A question raised at the instance of a party and 
decided by the Court as necessary though in fact is not necessary operates as 
A. l.R. 1921 Cal. 368=330 L. 3.317=63 Ind. Cas. r6r, Plaintiffs ex- 
cluded certain questions by the statement of his pleader. First Court expressly 
stated that it could not decide n but the defendant expressly urged in appeal 10 
decide it and the Court did decide »t : Held that the question was necessary for 
the decision of the sun. A. I. R 2924 P. C. 144 = 36 Bom. L. R. 651 = ci C. 6ti = 
5' J- ?6-!9 U W N, 5<-=o L. W. 770-47 M. L J.J3-S0 Ind. 

Cas 627- To operate as resjuduala finding must be material and necessary. A. I R 
t93* Cal. 430 ; see also A. J. R. 1934 All. 465, ^ 

CompromlBo nnd consent decree -This seciioc do:s cot apply in (tints 
to consent d.cira, A consent dretw. hcever. hss to all intents and’ purposes 
. ^ el as much as a decree passed 

• • ’ /• '57=2*6 Ind. Cas. S70 ; 43 

' .i . * • 344 ; A r. R. 1929 Mad. 96 = 

. ' 684 = 90 Ind. Cas 408 ; 

621 5 141^. L.R. 35=43 Ind. Cas. 562. ' Cas. 4 J 57 Ind. Cas. 

Si?ol n Co'mlJtsToi‘rr„?“ “j'’™”- of /h“ 

comctnessorolherrtseor ,he„„p. I. R. iprf Cal^Ssn'i"';"' £ 'cas."’' 
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Where pre*emptor was party to suit by village landlords challenging sale to be 
pre-empted and sale was confirmed by a compromise decree, right of pre-emption 
cannot be exercised. A. 1. R. 193& P. C. I90«io Lah 75= 55 t. A. 166^48 C. L. J. 
158 = 33 C. W. N. 90=30 P. L. R. 1 = 110 Ind. Cas. 1 (P. C ). Where a previous 
petition for declaring the marriage a nullity has been dismissed by consent of parlies 
a second petition is not competent. A party cannot approbate and reprobate. A: 
I, R. 1928 Bom. 279=30 bom. L. R. 523— no Ind. Cas. 266. An order by consent 
not discharged by mutual agreement and remaining unreduced is as effective as an 
order of the Court made otherwise than by consent and not discharged on appeal. 
A. 1 . R. 1929 P. C. 289=(i 929) A. C. 482 = 57 M.LJ. 429=30 L. W. 606=118 Ind. 
Cas. 7 (P. C ) ; see also A. 1 R. 1930 Bom. 431 = 32 Bom. L. R. 389=126 Tad. Cas. 
305. A decision in a former suit, unless tainted by fraud or procured by undue 
influence against the predectssoi-in-title of the plainiiff will be binding on him. A. 
1. R. 1922 All. 19=44 A. 334=20 A. L. J. 193=67 Ind. Cas. 523. It is not essential in 
order to create ret judicata that the mauet should have been brought to its conclusion 
or indeed brought out at all. 63 C. 454. A consent decree or order is as effective as 
a decree or order passed on contest. 63 C. 550 ; see also A. I. R. 1936 Bom. 301 = 
36 Bom L. R. S93. 

Directly and eubstantially in issue — When a matter directly and subsian- 


1927 Oudb 625 = 4 O. W. N. 307=101 Ind. Cas. 522, A fact can not be in issue 
directly when the judgment can be correct whether the fact exists or not A, I. R 
1931 Cal 353 = 34 C.W N 839=131 Ind. Cas. 562. In such cases res judicata by 
reason ci a pnor decision is not confined to the aciuil decision or finding in the 
case but extends to the common basis or facts accepted by both parties which are 
incorporated and made ihe foundation of the judgment and decree in the case. 36 L. 
W, 4t4-A I R I93J Mad. 519= *39 Ind Cas 76i = A L. R 1932 M 1466. The rule 
of IS inapplicable to matters in respect of which no controversy was 

raised and no express decision arrived at. 137 !nd. Cas. 606= A I, R 1932 Oudh 
199-9 0. W. N. 488 = A. L. R. 1932 Oudh 507 (F B ) A judgment is conclusive 
only in respect of (he matter necessarily consisiem with it 34 C. W N. 839-A I, 
R. 1931 Cal. 353— 131 Ind. Cas. 562 So a judgment is not conclusive on matters 
brought incidentally during trial. A judcroeni operates as res judicata as regards 
all the findings which are essential to sustain the judgment, though not as regards 
findings which did not form the basis of the decision or were in conflict therewith. 
A. I R. 1926^ Cat. 1003 = 43 C. L. J. 501=95 Ind Cas. loit. Even if a particular 
matter be not included in a formal issue, if it is direcily and substantially in issue 
between the parties, and if there be a decision thereon it w ill operate as res judicata. 
A. I. R. 1916 Cat. 1022 = 30 C. W. N. 873=97 Ind. Cas. 73, see also A. I. R. 1926 
Pat. 288 = 94 Ind. Cas. 553 • A. I. R. 1027 Mad. 643 = 25 L. W. 797=103 Ind. Cis. 
90. The finding on the real ground of decision in the case operates as res judicata 
even though there may have been other issues on which ihe case might equally well 
have been decided. A. 1 R, 1915 Oudh 390=12 O L. J 218 = 20 \V. N. 292 = 88 
Ind. Cas. 985. Where a particular issue does rot arrise on the pleadings or in any 
case is so indistinct that it does not indicate that the parties knew that they^ bad to 
adduce any evidence on it, any finding on such issue does net operate as res judicata, 
A. 1. R. 1925 All. 794 = 85 Ind. Cas. 690. Observation not arising out of the issues 
which were before the Court for decision IS not res judicata. A. I. R I924 A1L 884 — 
47 A. 17 = 21 A. L. J. 866=84 ind. Cas. 631. The rule that a judgment or decree is 
not conclusive of anything not required to support il is an unyielding restric- 
tion of the power of parties and ol the Courts. A f. R. '95i CrI. 353“3< 
C. W. N. 839= ijt Ind. Cas. 562 ; 58 C. L J 196. Decision on issue in previous 
suit not necessary for decree, docs not bar the is^ue m sub>(queDt suit. A. I. R. 1930 
Oudh 124 — 4 Luck 404 = 6 O. W. N 1320=122 Ind Cas 610 ; 34 P. L. R. 115 = 
A. «. R. 1933 Lah. 412-142 Ind. Cas 6c6 ; A I. R. r9J3 Lah. 4e4 ; A. I R._ 193"’ 
l-ah._ 149-30 P. L R. 744= ISO Ind. Cas. 795. Dtcision of a co-latteral issue in the 
previous suit necessary for the purposes of that case operates as res jud.cata. 1930 
A. L. ). 1309=150 ind Cas. 194 Although a firdicg upon an issue which is imma- 
terial ard unnecessary may r.ot have the force ol res jud.cata, yet where the panics 
go to trial, evidence is given and the Court at their invitiiion decides the iwnt raised, 
a finding on one of the issues is conclusive between the ptriics iaspiic of tie fact 
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. . . . , nhjch the judgment was based and 

, , . the decree wouU have been the 

* * . . nd Cas. 310 ; see atso 136 Ind. Caj. 

i76-li’p'L. ii. <c6« A.J. K. j?30 4-aiJ. /. judgment operates as rtt Judicata 

as reeards all findincs v^ll^ch ate essential to sustain the judgment. ^ 1. U. >930 » at. 
7ir.ioP.L.T.63O-J20 Ind. Cas. 292- A useful test for considenng whether a 
finding is rrr rVrrf/fiiAi is to see whether an appeal would Jie agamst the finding. A. 
1. U. 1930 Pat. 7 1 « to P. L T. 630- 130 led. Cas. 292. 

Suit dismissed on the ground that there is no caose of action is not a b-tr under 
the principles of re; /f/rflMfa. A. 1. R. 1939 A» 844- (t929) All. 9t9-r»8 Ind. Cat. 
7it A stray remark not incorporated «n operative portion of award cannot supersede 

• 1 — . -V I p ,0,0 All. 53i-»t9l9 A.L. J. S40«l»? Ind Cas. 36t. If in a 

ig to be next reversioner on the ground of 
ere is no tchiiionship between him and the 
lion made by the female owner was not 
oner. Subsequent suit by the same person 
female owner is barred. A 1. R. 1930 Pat. 
A milter arising in a previous redemption 
>iy decretal amount, and decided in that 
■ • redemption sun. A. I. U. 1929 All. 409* 

(1929! A. L J. ';ui-u9-v; .-.ij* 9 Ind. Cas. $25 Decision on a point not 

directly and aubsian'ially in issue cannot operate as r// in subsequent soil. 
AIR- 1938 Nag. 169=113 Ind Cas. 225. A finding against a defendant who has 
joined only as a /ro/ormn party and against whom no lehcf was claimed cannot 
operate ra judicata A, 1. R. 1938 Lab. 493*“JoLih L. J. 239™ tj Ind- Cas. 394- 
Issues raised by patties even tinpropetly and admitted by the Court as relevant and 
argued by both parties and decided, is rttjudtcafa A. t. R. >937 All. 803=103 lod. 
Cas. 28. Section 11 though not exhaustive is binding as far as it goes and, according 
to that section there is no bar of the tts judicata unless there is a final decls'on. 
A. I. R. 1927 Lah. 804 = 103 Ind. Cas. 2:. 

when It can be shown in the prevl- 
* * period in suit, but for all times to 

• * 3 ■ L. J. 146-50 C. \V. N. 593-94 Ind. 

. ‘ eriain rate for the suit period IS nos 

rcsjudieat-i as to rate ot rent tn a suosequ^m A. l.R. 1925 Cal, 698-43 C. L. J. 
• •r • ter also A. f R 1927 Oudh 32—98 Ind Cas 7?. Though one and the same 

1 . — —• ►•'•‘i-.r ^r ,4 «, ra/'vnr nt .1 


A 1 iv. lyaj -J ' . , 

the judgment cannot amount to more than a strong piece of evidence ree,irdint» the 
. ,r — . trom vear to vear. A. I. R. 1915 Cal, 1116=85 Ind. Cas. 770. 

* c *n contest in the previous suit were 
olute bar for the rents of those years, 
f subsequent years are concerned, ihat 
• bar. A 1 . R. 1O22 Pat. 213-77 lod. Cas 
I ■ ord, who w.ts a party to the previous suit 

■ _ Iccisionin the previous litigation which 

tb® tract then in dispute was covered by 
u.e • 1 not that of the other. A. I R m-n r-J 

tiS-'tS C. L. J. 291-76 Ind Cas. 917. The dccisioa in a previous rent' sun that 
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decree it will operate as «r judicata 33 M. L. J. 740. An exparle decree in a rent 
suit decreeing tbe claim as prayed for, does not operate as rei judicata as regards 
the rate of annual rent unless there was a prayer in the plaint for a declaration as to 
the rate of rent as part of the substantive relief claimed. 45 Ind, Cas. 4t6. 

Where some of the co-thtlaiit of a deity filed a suit against other shebaits for 
a scheme for the better managem ' ** "«• * ' . ’ ' • ■■ 

of the defendants denied the debu.' •• 
the decision on the question of • . 


A'eryWrVdfa is not confined to the judgment but extends to all facts involved in 
it as necessary steps or ground work, in other words, a judgment operates res 
judicata as regards alt the findings which are essential to sustain the judgment even 
when one or more of the findings were based on issues not actually framed. A, t. R. 
1924 Cal, 600 = 39 C. L. J. 40«“79 Ind. Cas. 520. Decision on an issue, which is not 
necessary far the determination of the real question in controversy between the 
parties does not operate as ref /W/VuAt. A. I. R. 1923 All 495 = 21 A. L. J. 393= 
45 A. 466 = 74 Ind. Cas 656} see also A. I. R. 1923 Lah. 248=73 Ind. Cas. 854- 
Where a Court having the question before its mind decided that the issue did arise, 
that decision would be as much myWtcu/J as the final determination of the issue 
on the merits 3d C. L j. 317=63 Ind. Cas. 161. In order that an adjudication be 
res judicata between pUiniifTs and defendants or the latter fff/lrr /e there must be a 
conflict ol interest between the delendants and a judgment defining their rights 
tnitrte A 1 . R. iqji Lah. 47 = 2 Lab. 88=3 Lah L. J. 223=62 Ind. Cas 665. 

Where a party seeks to set aside an exparle decree on the ground that summoas 
was rtot served upon him. but the Court disbelieves him and dismisses his applica- 
tion, a suit to set aside the decree on the same ground is barred. A. I. R. 1924 
Rang 119-76 Ind. Cas 794 , See also 74 Ind. Cas. 82S-A. 1 . R 1924 Pat 238 = 2 
Pat 833 The judgment is *es judicata concerning all facts involved In it as 
necessary steps on the ground work upon which it must have been founded. A. I. R. 
1921 Cal. 750-33 C L. J. 186-25 C. W. N. 106-62 Jnd. Cas. 491. 



uif, the question' of partition was 
N. L. R. n 7 ='S 2 C. 971=30 C. W. 
A. 294. 


deems that she had power to alienate the property and. therefore, the question of 
her power 10 alienate it is not in issue in the suit so as to bar it from being agitated 
by her heirs in x subsequent suit for possession after her death. A. I. R. 1925 Pat 
625 — 88 Ind Cas 141 — 4 Pat 510— 6 I'.LT 634. A prior suit deierminingaquestion 
of title regarding a certain hnd of which the present disputed land does not appear to 
form part, does not bar a subsequent suit between the same parties m respect of the 
hnd in dispute. A. 1 . R 1923 Cal, 379— 50 C. 475— 72 Ind Cas 1041. In order that 
an incidental finding in one proceedmg shall be res judicata in another, it is essential 
that the is«ue in the second proceeding should have been raised and decided clearly 
in the first. 69 Ind Cas. 570 — 41 M L j 437 — 14 I> W 702. The doctrine of res 

does not depend on the identity of the subject-matter of the dispute, but 
depends on the identity of issues, and the question to be considered is whether 
the matter in controversy in the latter suit, was subsuntially the matter in 
controversy in the previous suit. 6j C 550. A mere suggestion by the Court 
in a judgment passed by ■( on • point which is not in controversy an! in 
respect of which no issue has been framed docs not operate as rttjudiesU as it has 
not binding effect A. L R 1936 Nag 148 Where the matter was not directly and 

substantially in issue in the farmer suit, an incidental finding by the trial Court is 

that suit can not ojierite as res tuOieata in a later suit cipccully when ibe appellate 
Court, hrIJ, that the question did not arise at all in the former iqIl 165 Ind, Cas. 
-13-17 I'at. L T 677 A finding on a questiao in a prmr suit which was no: nece- 
ssary for the purpose of the btigauon, does not operate as rrt iuduala. A. L R- 
»936 Cal. 203. The dismissal of a suit which was previously ooe between a laoilard 

C. P. CoJc -0 
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• , ♦ , • • . • ' ' . p^a'inl'in cU'imtng tVie 

■ Qssible ti raise in 

» - K. i')35 Horn. 147 .. i' >* 

well settled that the decision of an issue is «r/;//Trf<i/i when ilic issues arise directly 
and not incidentally having regard to the parltcular suit or proceeding. U I at. 7 • 
A. I. K. 1935 Pat. 306-157 Inci.Cas 433 :*eea 1 soA I. H. » 93 S A’' '. 2 . 'P.-:.:!.!; 

Cas. 497 ; 6 tC.l. 0 . 366 -A.l.U.i 93 SCa'- 6 o 7 -i 5 <>it"i* Ca'- 5 « 5 - The «ccinan 

as to the relationship oflandlord and tenant in a rent suit operates as /"Y t 
in the subsequent suit between the same parties on the same question. t7iat. L 1. 
633»A. 1 R. 1936 Pat. 556. Rut on other questions »n .i subsequent suit, suen 
decision does not operate as ttt fuditata. A. 1 . K 1936 Cal. 772 — 62 C- 1 .. J- 5*7* 
Question of lft'W.~A decision on a point of law will not operate as res Judical^ 
only if the mauer in issue in the two suits is not the same or if the parties ate riot 
litigating under ihe same title, that is, when the requirements of s. 1 1 have not an occa 
satisfied, 138 Ind. Cns. 161-A. I. U. 1931 Nag. ga - 15 N. L. J ». The rule ib.itan 
erroneous decision on a question of hw is not ret fudieatit is subject to the important 
qualification that the decision on the question in the sub sequent suit should not lu 

./r—.t J rijjhis acquired 

. . . - •■cned to have been 

• 1 ••• '“c given can in no 


• • ihe same ques- 

• . “ V ■ I 1932 Mad. 854. 

• ...... udicetlaxn subsc- 

• • . ‘ . Lab. 52- 139 Ind, 

» • a point of Jaw 

manner as correct decisions on a question either 
85-9 Pat. 674- 138 Ind Cts 337 5 A 1.IM930 
t. 778-122 Ind C-is tij ; 56 C. 733-45 C. L J 


82S-48C. L. J. 184-A. I. R. 1038 Cal. 717 " 
A- 1 . R. 1939 Cal. 156-115 Ind. Car. 369 ; 49 A. 
543-25 A L. J. 564- A. f. K. (927 AU. 397- 100 tnd. Cas 60S ; A. I. R. IC 27 All. 
206 ; A. 1 . R 1926 Oom. 481 — 28 Dons. L* R 879. Erronenus decision arrived at 
ihrouffft an error in procedure operates as r#s/«*rdrLt. A. I R. 1930 Rang. 291-128 
Ind Cas. 838 A decision b.a$ed on .an erroneous conception of I.iw cannot operate 


ret Judicata, h.\ R. 1929 Rang. $5—6 Rang 691-117 Ind. Cas. 53. A question 
of jurisdiction wrongly decided, operates as rrr /ur/iVcsra between parties if nOt ob- 


jected. A. I. R. 19:6 Dom 481-28 Docn. L. R. 829-98 Ind, Cas. 30. An erroneous 
J.*-.-.- — - • . A. I. K. rgrfi 


1 L. J. 183-9 Ind, 

• id. Cas. 781 ; 79 

• ■ ■ Cas. 202—37 M. 

■ R. 1922—75 Ind. 

79—33 Ind. Cas. 
later proceeding 
was established 

.. ., ■ proceeding. 40 M. 

‘ *37 Inj, Cas. 74 

■ ’ , • " . c.ause of action i 

abausequciiibuitibuiucrcmlromthatinthe former suit 87 Ind. Cas 78q=A I R 
19:5 All. 761. Decision on the grou^ of limitation only does not operate as res 
;«rf«ara. A. I, R. jgssLah. i5o_=73liid Cas. 705, Decision on a mixed nuestion 


;«rf«ara.A i. K. 1953 Lah. 150=73 Ind Cas. 705, Decision on a mixed question 
of law and fact operates as A, I. R. 1926 Cal. 80=87 tnrt. Cav 8tt ; 

The question of itiff •’“-'■'•nal liability ol 
’ ’ ' ' 243—91 Ind. 

,, ’ _ -s not operate 

, , . . ’ of subsequenl 

■ . Ind. Cas 767. 


) 7 lnd Cas 00 • VnTr. «928 Lah 928-30 P. L. R. 620-10 Lab. 

i 5 o,L '<9 i c-». I- R- 8 ”. 


1926 Bom, 481—98 Ind. Cas Th* a Com. L. R. 879 


THE CODS Oi' CIVIL FROCEbURB. 


^der^s.^ II. A. L R. 1926 829^23 L. W. 653= $1 M. L. J. 63o = (>5 Ind.'Cas.* 



^04. me ^uuii leieiitrti tu 111 ^ II ui inc C I . tJoue i< lue uiibixxi '-‘wuimuujwt.i 
to the proviso that, that Court’s judgment is not final until the time of appeal h.as 
elapsed or till the appeal has been decided. 48 P, R. 1916 = 34 Ind. Cas. $ 81 , 
Decision of a Court without jurisdiction is void and cannot be res judicata. Consent 
of panics cannot confer Juiisdiciion. 24 C. \V. N, 633 = 31 C. L. J. 272 = 56 Ind. 
Cas. 532. The test of determining the operation of a decree as re/ in a 
subsequent suit is whether ihe Court that passed the decree in the previous suit 
should try the subsequent one or not. $8 Ind. Cas. 576=2 U. P. L, R. (A) 59 } 
see also A. I R. 1921 Bom. 434 = 45 R.8o5°a6t Ind Cas 276. Where the trial 
Court which tried the previous suit was by reason of the pecuniary limits of its 
jurisdiction incompetent to try the subsequent suit and the judgment in the former 
suit was binding on the defendant only m a representative capacity there would be' 
no question of res judienta. 52 Ind Cas 545=87 P. R. 1919 ; see also A. I. R. 192a 
Cal 138 { A. I. R 1924 Oudh 147= to O. L J. 376-77 Ind. CaS 340 ; A. I. R. 1924 
All. 849-22 A L J 745 = 83 Ind Cas. 969. Pecuniary jurisdiction must be looked 
to, to determine competency. Competency to try one or the other of the issues is 
not enough A. I R. 1927 All 297— 49 A. 543-25 A. L. j. 564; see also 87 Ind,. 
Cas. 705- A I. R. 192s Mad 1167. 

Title to land is to be directly determined not merely according to the laws of the 
country where (he find is situate, but by the Courts of that country. So an adjudi* 
cation by a Pondicherry Court with respect to law in British India is not rts iudieat<x, 
A. I. R. 1928 Mad. 327-54 M L. T. 479-51 M. 720-29 L. W. 250 = 108 Ind, Cas, 
305. So also a Court in Briush India is not competent to try a suit in respect of 
property which is situate in the Native State, and the Judgment of the Court of 
British India could not operate as res iudteata in the Court of the Native Slate. 
20 C. W. N. Iai3 = (i9i6) 2 M. W. N. 153 (P. C >-36 Ind. Car. 710. Decision of 
Small Cause Court as regards actual subject-matter is res fudieala although not as 


Revenue Court under me tenancy Aci. A. «. k. .iW/ An. jw-vi luu. jJj. *«ie 
trial of an issue by a Court which had no jurisdiction to try the subsequent suit un 
never be regarded as operating .as rex when the sime issue arises in such 
subsequent sun 43 C W. N. 174; see also A f. R. 1936 Cal. 629; 156 fnd Cas. 
1031. Where properly in two suits is identical, Ihe mere fact that its value has 
arisen in the interval between the two suits and the subsequent suit Is, therefore, 
hejond the jurisdiction of (he former Court, cannot affect the question, oirts judieot*. 
A. I. R. 1936 Lah. 998 ; see also A. I. R. 1936 Mad. 951-71 M. I- J. 6 i 9-44 
L. W. 530-1936 M W. N. roSS. 

There is no question of tts yj/iftra/* where the judgment has been delirere-J by a Court 
not competent to deliver 11 affecting the subject-roiiier of the suit A I. IL 1935 Kag. 
317 Tliere is a disiincrion bciwren the inherent want of jurlsdiciion in a Court 
and want of jurisd’Ction on grounds which have to be deiermioed Ly the Court 
itself. The fint maVes the decree a DuIlKy which can be ignored and nee-i 
not be set a«ide The second does not make the decree a nullity but only 
voidable ; such a decree can be set aside by adopting the proper pv»- 
ccduie, but cannot be collaterally itnpeachei. I. IL 1935 Had. 835 — 69 3 L f-. 
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J. 196=»42 L. W. 4^6 = 1935 M. W. N.677«>I57 Ind. Cnn. 9 « 7 . ^yllcre the prcriou* 
suit relates to only a portion of the jiroperty which is the 8uhjcct*maltcrin tnc 
subsequent suit, if the other conditions under s. ii arc siiisfied, the rinding 
in the previous suit that property therein is ancestral will be rts judtcaia as it- 
sards that portion of the property svhich is the sublcct-nnilcr in the subsequent 
suit. A. I. H. 1936 Lab. 391. Judgment of Court which had no jutisdiciion to try 
Utter suit is not rts judicata. A. 1 . R. 1934 I’at- 270 j see alio A. 1 . R. I 93 < 

As regards question of title decision of Small Cause Coutt cannot act as rts \uai' 
cata. A. I. R. 1934 Lah 324. 


Decision of Revenue Court. — The decision of a Revenue Court In 
in which it has exclusive jurisdiction is rttjuificala in .a subsequent suit in Cml 
Court. A. 1 . R. 1929 Lab. 589= It Lah. L. ). 248“3o R. L. R. 427™ I2t Ind. Cas 
507 5 see also A. 1 . R. 1927 All. 6»3 •• io2 Ind. C.is. 8S7 ; A. 1 . K. 192? All. ?I 7 “*S 
A. L. J. 387b» 49 A. 606“ lot Ind. C.a8. 501. So the decision of the Revenue Court, 
m a matter with the exclusive cogninnee of that Court if binding on the Civil 
Courts, A. 1 . R. t927 All i89™99 Ind. Cas 299 ; see also A 1 . R. 1924 All. 10 = 21 
A. L. J. 330=72 Ind. Cas. 15. Decision of a Revenue Court on the status 
of tenant cannot be te.opcned in a subsequent Civil suit. A. I. R. 1923 Cal. 433 
=“SoC. 79=71 Ind. Cas. 3075 sec also A. I, R. 1922 All. 336 = 43 A. 7*4 
= 20 A L. J. 606 = 77 Ind. Cas. 139 5 42 A. 191 = 18 A. L. J. 1030=58 Ind. 
Cas. 772. Decision passed by Revenue Coutt on question whether a land 
is an estate or not, will not bt rts judicata in a suit in a Civil Court far a 
declaration that the lands do not form an estate. 14 L. \V. 251 = 69 InJ. Cas. 
938. The decision in a question of proprietory tide by Revenue Court under ss. 199 
and 201 of the Agta Tenancy Act operates as /uritroi’a in subsequent Civil suit. 
A. 1. R. 1922 All. 95-20 A. L. J. 340=6610(1. Cas 915. Where a Revenue Court 
decides a suit brought before it. holding that it has jurisdiction and the parties 
accept the decree and it becomes final, one of them afterwards cannot ash 
a Civil Court to set aside the decree of tbe Revenue Couit. 52 lod. Cas. 
98=52 Ind. Css. 98 J seealsoA. I.R.1928AII 343=118 Ind. Cas. 1715 A. I. 
R, x 9*9 Oudh 362-4 Luck. 220=115 Ind. Cas, 837. Where plaintiff was 
recorded as owner of certaio shares and defendants thereupon sued for correction 
of Record under s. to6. B.^ T,^ Act, plaintifl's suit for declaration of title and recovery 

-540.114 = 44 C. L. J. 4 b? — 103 
5. loS, B. T. Act, the Revenue 
le applicants were Joint landlords, 
an this point was not questioned 
allenge it subsequently by separate 
• . ' Ind. Cas. ?o2. 


Dispute settled definitely by Revenue Court in partition proceedings, silting as 
a Civil Coutt cannot be re-opened in a Civil Uourt. A. I R. 1926 Oudh 73= la 
O. L. J.. 638==* O. W. N. 539=89 Ind. Cas. 221. Revenue Court's decision in 
redetopuon proceedings bars CivU suit for redemption later on. All? lent rin^h 
24^=10 0. L. J. 606=80 Ind. Cas. 698. Dispute between rival chimints once' 
decided by Revenue Court cannot be re-opened iq Civil Court. 78 Ind Cas innfi= 
A.I.R. 1924 All. 6095 «e also 77 lod. Cas. 638 = A. I. R. JgA All TiV But a 
EeM Courl passing a dta.io., on a question of a pcni.iuj s'«n for 

N. tyo IP. C. 1 =S 7 Ind. Cas. 397. The decision by a^Revenue'cnirt 
of title IS no bar to the same qaesiion being litigated in , ® question 

1918=77 P.W.R. 1918=84 P.L.R. 1918=46 lid gs ?, ?!$'* -*5 P.R. 

menl Coutt passed and, iq accordance'wnh .iT ^ Settle- 

in the Settlement circulars of (he time, declannrr ‘^L'®<:‘>ons contained 

the Crown \s not i/ffra i/irrr and Operates as tTtiuA'en/- o' a grant made by 
suit between the parties. A. 1 . R, 1936 Qudh 

Cas. 158. •‘*5-1930 O. W. N 100=161 Ind. 
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N. 419=20 M. L. T. 1 = 31 M. L. J. 77«33 Ind. Cas. 914 ; see also A. l.R. 1930 
Oudh 29 j A. I. R 1936 Pesli. 39. In prokite proceedings an adjudication as 10 
distribution of estate is not binding on piriies in subsequent litigaiion, A. I. R. 
19*3 Ranp* 9=“>i L. B. 331 = 68 Ind. Cas. 671. When a question of relationship of 
parties had been decided in a previous probate proceeding a subsequent suit 
between the same parties involving tbe same question is barred. A. I. R. 1930 P. C. 
32 = (i93o) A. L. J. 750=51 C. L. J. >43»34 C. \V. N. 201 = 58 M. L. J. 171-3* 
Bom, L, R. 505 = 57 ind. Cas. 34 ; see also 31 C. W. N. 898 ; A. J. R. 1936 Rang, 
401. Decision in letters of Administration case does not operate as rei judicata in a 
suit for possession. 49 P. R 1918=43 1. C. 723. 

Administration Suit — Directions given in an Administration suit, bind all 
parties, determine the construction to which the Will gives effect and is final and 
conclusive. A. 1. R. 1922 P. C. 253=20 A. L. J 625 = 43 M. L J. 116=24 Bom, 
L. R. 937— 16 L. W. 963 = 49 l-A. 100=49 C. 459=27 C. W. N, 174=36 C. L. J. 
57 (P. C )"67 Ind. Cas. 561. Where in an administration suit, a declaratory 
decree is passed, another suit praying that the shares declared by the pievious 
decree be distributed is not barred by ret judicata. 64 Ind. Cas. 813= ti 1,. B. R. 
6a Where m an administration suit tt is found that the plaintiff’s claim against 
the administrator for a share in the estate is excluded by limitation the determination 
of that case is ret judicata as regards an application by ihe same plainiifTfor a 
revocation of the grant of administration. 12 Bur. L T. 114 = 9 L. B. R, 273 = 
St Ind. Cas. 355. 


Land Acquisition proceedings —Decision as to title and apportionment of 
compensation between rival claimants operates as ret judicata in subseouent suit 
between parties rot by reason of s. 11 but by general principle of rrr /t/oVru/a. A. 

1. R. 192s P. C. 80-45 M. 320 = 43 M L. 1.78—24 Bom L K. 963-16 L. W. 1 = 
(1922) M. W. N. 3S9-20 A. L. J. 684-35 C L. J. 545-30 M L T lM-26 C. W. 
N. 713— 49 I. A. 129 (P. C.) = 67 Ind Cas. 408. A prior decision inland acquisition 
case, though between the same parties and in respect of adjacent land, is not ttt 
/wif/ea/u iiland IS acquired under different noiific.Kion. A I. R 1928 Lah. 263- 172 
Ind. Cas. 797, The doctrine of constructive ret judicata cannot app'y to any person 
who is not a party to the land acquisition proceedings 1 ust as it could not apply to .a 
person who is not a party 10 a civil suit. The Land Acquisition Act cannot go 
further than the Civil Procedure Code. A. I. R. 1936 Pesh. 29-160 Ind. 
Cas loio. 


Parties and their representatives.— The whole policy of the Code is that 
(f the proceeding originally instituted is right and proper any decision obtained 
therein is binding on all persons on whom the interest or right may devolve pending 
the disposal of the proceedings. A. I. R. 1928 Mad 246=1927 M W.N. 743 = 108 
Ind Cas. 401, A party is privy to decree and abound by it irrespective of notice. 
53 Ind. Cas. 143. But a j'udgnient not does not operaie as re/ judicata 

in subsequent suit. A. I. R. 1931 Mad 246-41 M L J 223-44 M 778=67 Ind. 
Cas. 971. Where fhe very question raised in the suit was raised m a previous suit 
to which the predecessors'in-interest svete parties, and ^decision was given therein 
that decision will operate as tet /udicata 44 M L. J 443 — A I. R. 1923 Mad. 
519 — 72. Ind, Cas. 5 82. Persons, who were parties to a suit, but oroiiied in formal 
■ • . . ^ . . * . »- ^ ---'VM L,;. 

- ■ (P.C). 

> • to be 

■ in their 

capacity as such, whether they are on the record of the proceedings or not. A. I. R. 
1928 Mad. 1199— 117 Ind. Cas. 138. A suit which is dismissed on the ground that 
plaintiff has no righl to continue the suit cannot operate as ret judicata in favour of 
the sons of ihc plaintiff A. I. R. 1929 AIL 9io-(l929) A. L. J. i»oo- 121 Ind, Cas. 
103. Decision as to predecessor's title aiiivcd at aficr the title had vested in the 
successor does not bind tbe successor. A L R. 1928 Mad. 635 — ito lod. Cas, 54S. 
VVhere former suit was contested as daughter of her mother subsequent salt as 
sister of her brother is not barred by rv»yif«s/f«rj A. I. R 1934 Bom 36. A decree 
between lessee and third person does not operate as rr/ in a subseqaect 
»uti by a lessor against that person. 155 lad Cas. 10S7- 1935 O. W. C74"A, 
l.R. 1935 Oudh 594. A deaee-holdcr IS a representative of the judgment-deb'or 
so a decree against the 3udgment>dcbior b nds the future decree bo, Jer and cieco- 
lion purchaser. 1935 A. L. J. looi=A. L R. 1935 AIL 85S-I935 A. ^Y. R. 957. To 
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is.li. 

]. i 95=*42 L. W.446-193S M.W.N. 677-157 !nd. Cas.917. Wlictc Uie previous 
suit relates to only a portion 0! iVe property which is the sohjeci-tpautt in tne 
subsequent suit, if the other conditions under s it are satisfied, the finding 
in the previous suit that property therein is ancestral will be tti judicata as re- 
gards that portion of the property which is the subject-mitter in tlie subsequent 
suit. A. I. R. 1936 Lab. 391. Judgment of Court which had no jutisdiciicm to try 
latter suit is not rti judicata. A. I. R. 1934 P.at. 270 ; set also A. 1. R. 1934 Cal. *9^ 
As regards question of title decision of Small Cause Court cannot act as rti 
A. I. R. 1931 Lah 324. 

Decision of Revenue Court.— The decision of a Revenue Court in matters 
in which it has exclusive juiisdiciiors is rtt judicata in a subsequent suit in Cirii 
Court. A. 1. R. 1939 Lab. 589-11 Lah. L- J. 248-30 P. L. U, 427*13* Jf''** 

507; see also A. I. R. 1927 Alt. 613 —102 Ind.Cas. 85? 5 A. I. R. 1917 All. 717*35 
A. L. J. 387 — 49 A. 606— lot Ind. Cas. 501. So the decision of the Revenue C^rt, 
in a matter with the exclusive cognitance of that Court is binding on the Civil 
Courts. A. 1, R. 1927 All 189—99 Ind. Cas. 299 ; sec also A. I. R. 1924 All. to— 21 
A. L. J. 330—72 Ind. Cas. 15. Decision of a Revenue Court on the status 
of tenant cannot be re-opened in a subsequent Civil soil. A, 1. R. 19*3 Cal. 433 
— 50C. 79-71 Ind. Cas. 307; see also A. 1. R. 1932 AU. 336*43 A. 734 
-20 A. L. J. 6o6-?7 Ind. Cas. 139; 42 A. I9r-i8 A. L. J. 1030-58 ‘"d- 
Cas. 772. Decision passed by Revenue Court on _ question sihcihcr a land 
is an estate or nor, will not ht res judicata in a suit in a Civil Court far a 
declaration that ibe lands do not form an estate. 14 L W. 251-67 Ind. Cas. 
938. 'Che. decUvori le. a. q-sAsuoa q( peoptieiocy uUe by Revetvut Coutt under _»s. 199 
and 201 oftbe Agra Tenancy Act operates as res judicata in subsequent Civil suit* 
A. 1. R. 1922 AU. 95-20 A. L, J. 340— 66 Ind. Cas 915 Where a Revenue Court 
decides a suit brought before it. holding that it has jurisdiction and the parties 
accept the decree and it becomes final, one ot them afverwards cannot ast 
a Civil Court to set aside the decree of the Revenue Court. 52 Ind. Cas. 
98-52 Ind. Cas. 98 5 see also A. l.R. 1928 All. 343“i>8 Ind. Cas J7l j A. I. 
R. 1929 Oudh 361-4 Luck. 220-115 Ind. Cas. 837. Where plaintifT was 
^•rorHpd ow"**' • thereupon sued lot cotrectlon 
• * • • declaration of title and recovery 

• ' 54 C. 114-44 C. L. J. 467—109 

■ * • • io5. B. T. Act, the Revenue 

■ ' ... , appheants were joma landlords, 

. 1 this point w,\s not questioned 
* '■ ' leoge it subsequently by separate 

' . nd. Cas 702. 

Dispute seitltd definitely by Revenue Court in partition proceedings, siitino as 
a Civil Court cannot be re-opened in a Civil Court. A. I R. 1935 Oudh 72— la 
O. L.J. 638-2 O. W, N. 539=89 lud. Cas, 221. Revenue Court’s decision in 
redemption ptofcedings bars Civil suit for redemption later on. A. 1 . R iq2j Oudh 
24C*ar)p,^. 3- 6n6-8o tnd. Cas. Dispute between rival cfaimants once 
decided by Revenue Court cannot be le-opcned in Civil Court. 78 fnd C.i« mnft- 
A.I. ^ 1924 All- 609; see also 77 Ind. Cas 638-A l.R 1923 All 527. Duta 

u'ttoi »« ' ’ for rent 

A L U. 1 * ■ - • declaration of title. 

Settiemem C*,*.,. ... bull is res judicata *A I R 1921 O 

291-18 A L J. 1057 = 39 M. L.J 115-28 m. l T. tax-? O I t . ^ 

N. 170 IP. C.l-57 Ind. Cas. 397. The decision by a^cve^e CoJrt 

of title is no bat 10 ifae same question beinc litiffaied m ^ V . ^ question 

°9IB-77 P. W. R. .9.8-?. P?L R. .9,8^46 3 'K,'?, “ -S.P.R- 

inent C-"''* ••• ^ - 

in the 

the Cro ... / . , 

g.Ub=»c... R...K. .936 0«dl. “a! 


Decteion of a probate Conrt.— Decision 
genuineness of Will IS binding on Courts — - 


of a probate Cou.l as 10 iho 


fulisdictioo in the country. A 1 . R. .jt^”.* testimentaty 

l.J. 4 M-=»C.W.K. 738-.8 Boot. UR.- «54-43 1. A. 9 t-. 4 A. 

397-231- A. J.6ti-(.,.ai. JU VV. 
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N. 4ig-2o M. L. T. l*-3l M. L. J. 77**31 lod. Cai, 914 ; see alsoA. I. R. 1930 
Oudh 29 ; A I. R 193'i PcjIi 3-). In probite proceedinRi an .adjuiJicitlon a* 10 
distribution of estate 11 not hinlincnn parties m subsequent litigation. A. I. R. 
•9*3 Rarif:. 9** 1 1 L. B 331 "CS Ind. Cas 671. When a question of relationship of 

C antes had been decided in a presious probate proceeding a subsequent rull 
etween the same parties ina-olvlng the same question is barred. A. I. R. 1930 P. C. 
2S“(l93o) A. L. J. 750-St C. L J. 141-34 C. W. N. 2o>«s8 M U J. 171-3* 
Bom. L. R. joj — Ind. Caa. 24 ; see aIso3! C. \V. N. 898 ; A. I. R. 1936 Rang. 
401. Deciaion in letters of Administration case does not operate as rti jutUcata in a 
suit for possession. 49 P. R 1918-4310.713. 

Admiolstration Suit— Dircciions girea to an Administration stu'r, bind all 
p.arties, determine ihe construction to athicli the Will gises effect and is final and 
conclusive. A. 1. R. 1922 1 \ C 253-20 A. L. J 625—43 M. L. }. >16^:4 Bom. 
L. R, 937-16 L. \V. 963-49 I. A. too-49C. 459-17 C. W. N. 174-36 C. L. J. 
57 (P. C) — 67 Ind. Cas. 561, Where in an administration suit, a declaratory 
decree is passed, another suit praying that the shares declared by the pievious 
decree be distributed is not baaed by rts fudical.t 6a Ind. Cas S13— tii^B. R. 
60. Where m an administration suit tt is found that the pliintifl's claim against 
the administrator for a share in the estate is excluded by limitation the determination 
of that case is rti judicata as regards an application by the same pLainiifTfor a 
rcTOcation of the gram of administration. 12 Bur. L. T. 114-9 L- B. R. 273- 
St Ind. Cas 355. 


Land Acquisition proceedings —Decision as to title and apportionment of 
compensation between rival claimants operates as rtt juiiieata in subsequent suit 
between parties rot byreasnnofs n but by general principle of rri/Wi’r/jf.i, A. 
I. R, 191: P.C. 80-45 M. 320-43 M L.J. 78-24 Bom L.U. 963-16 L. W. I- 
(191:) M W, N. 359-20 A. L. J. 684-35 C L. J. 545-3® M. L. T. 154-26 C. W. 
N. 713-49 I, A 129 (P. C )-67 Ind Cas 408. A prior decision inland acquisition 
case, though between the same parlies and in respect of adjacent land. Is not res 
/uAeo/d if land IS acquired under different roti6c.ation. A. I. R. 1928 Lah 263-172 
Ind Cas. 797, The doctrine of constructive ret judicata cannot apply to any person 
who IS not a pztty to the land acquisioon proceedings pst as jt could nei apply 10 a 
person who is not a party to a cml suit. The Land Acquisition Act cannot go 
further than the Civil Procedure Code, A. I. K. 1936 Pesh. 29-160 Ind. 
Cas toto. 


' * ■ .**. • Qf iJjg Qojg jj {IjjJ 

■ “* • • * . ny decision obtained 

■ ' ...... devolve pending 

" ^ • M. W. N. 743=lob 

Ind Cas. 4ot. A p.irty is privy to decree and is bound by it irrespective of notice. 
53 Ind. Cas. 143 But a judgment not tnler partes does not operate as res judicata 
Id subsequent suit. A. I. R. 1921 Mad. 246— 41 M. L J. 223-44 M. 778— 67 Ind. 
Cas.gji. Where fhe very question raised in tbe suit was raised in a previous suit 
to which the predecessors*in-intercst were parties, and a decision was given therein 
that decision will operate as res judicata 44 M. L. J 443 — A. I. R. 1923 Mad. 
5i9<:72. Ind. Cas 582. Persons, who were patties to a suit, but omitted in formal 
^ . . r. «M. L. ;. 

■ - : . I , . (P.C.). 

. • . • • . • ■ • ■ to be 

• ■ ■■ - ■ in their 

. • • ■ ■ A. I.R. 

’ ' . t • ■ - id that 

. . .... • . /our of 

■ • ■ ' id. Cas. 

102. Decision as to predecessor’s title arrived at after the title had vested in the 
successor does not bind Ihe successor. A I. R. 1928 Mad. 635 — n® Ind. Cas,^ 54^' 
Where former suit was contested as daughter of her mother subsequent suit as 
sister of her brother is not barred by /w^*rarc«Ai. A. I, R 1934 Bom 36. A decree 
between lessee and third person docs not operate as res judicata in a subsequent 

- - - \V. N. 674-A. 

judgment*debtor 
alder and cxccu* 

, . W. R. 959. To 
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operate as res fiuhcala, ulentiiy of parlies is necessary. 1936 U. D. 34S' Erecutors 

of a deceased person arc not rcpresentaiives of his licirs A. 1. R. 1936 Cal. S®5' 
The decision in .a previous suit m which the pliiniiffs of the subsequent 
suit were merely fro foruia dtferdams and in which no issues were decided 
between them and ihe pi iintilT of that suit or between them and other defendants 
of that suit does net oper.aic as res iuditata \ti the subsMiuent suit, <0 C- W. N. 
1208=640. L J. 3 ; sec also 40 C. \V. N. i2oS»i65 Ind. Cas. 662. Where 
in a suit against mortgagor relating to mortgaged property, mortgagee is not 
impleaded, the mortgagee is not bound by the decision. A. I. R. t93t I*aL64** 
II P. L. T. 900= to Fat. 234= 130 Ind. C.is. 2 57 ; 9t Ind. Cas 101 5= A. 1. R. 19^6 
Oudh 6 ; see also A. 1 R. 1935 Mad. 414 = 41 L, W. 600. Findings in a mortgage 
suit may be said to be binding on the auction-purchaser purchasing property in 
execution of the morigagc-dccree though he IS not a party to the mortgage suit as 
he in a sense represents the mortgagor and the mortgagee and so claims under the 
judgment-debtor. 119 Ind, Cas. 222«A. 1. R. i9*9 Rang. 183. 

If in a litigation a decision, fair and square, is obtained against the adoptive 
mother, to the effect that she possessed no authority to adopi, that decision must 
■ .. ., -j. by virtue of Extd. 6, s. ll. A. I. 

las. 817. Phintiff sued the first 
* * tiing aside a sale in favour of first 

defendant.^ The sale-deed was held valid as between first defendant and plaintiff 
and the suit was dismissed. In appeal pUintiff joined the subsequent purchasers 
as respondents but not tli*' defendant No t. U was held that the finding as to 
validity of sale-deed was rex/«rffc<i/<r as between plaintiff and defendant No, 1 and 
also as against the subsequent purcharsers A. I. H. 1957 P. C, 255 = 32 C. W. N. 
281 = 30 Boni U. R 220-26 A. L J. 37<-$4 M L J. 58 (I*. O-io? Ind. C-is. 237. 
Thejudgmr-^ . ......... 

as res juti _ • 

claimant. „ / *■ 1 i- 1 

Where at__^, ..***•, •• i,,. 

estate a receiver has been appointed, a decree for foreclosure in favour of the 
mortgagee b a suit <0 whicn the receiver has not been made a parly, is not res 
fudteata against him, even though he has been heard on peiiiions and objections 
against the decree 31C.W N.741-A I. R. I9»7 P. C. io8-5a M. L. J. 734-54 C. 
595=541. A. 190-20 Uom L R 832-45 C.L.J. 544-25 A L J.62t. A previous 
decision in a suit by the lessee against a third person cannot operate as res Judicata 
in a subsequent suit by the lessor against the same person. A. 1 R. 1927 Bom. 270 
— 29Dom L R. 274= tot Ind. Cas 340. Where some new parlies are added to a 
subsequent suit in addition to all the parties to the prior suit, the decision in the 
pievious suit IS not m ;«*VflAr. A. I R. 1927 Lah. 259=100 Ind. Cas. 849. An 
execution purchaser is the representative of the judgmenl-debior so as to bring him 
within (he rule of estoppel and the pnociple of w /Vr/tV'fa/'a. A, I. R. 1926 Pat. 478 
= 1926 Pat. 249=97 Ind. Cas. 205. 


a tnU hrniipht 1»V wi^nar in nn*^rtfinn nf thn oti«cn t. .f J-._ . . 

' having 

. . . ■ ■ to have 

, ■ 1 )=46 A. 

I" “'’'n^VioiTbylmSs' 

.. r...... . rsioners who had been 

4*> = 84 Ind. Cas. 477. 
of and for the proiec- 
lit by reversioners in 
I : of a representative 

..... • C-247 ; 42 I. A. 125- 

. 'sor IS not bound by 

. ... I- R 1924 Mad. 576 = 

against insolvent after insolvency is no bar as a^am-ir 

. • t the hnamidar the person 

. " 'Catoi. A. I. R. 1924 Lah. 

® widow as representing the 
■ reversioners m a subsc* 
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qaeot sa’t- A. I. R. iqu M. 533-43 M. L J. cS-jl M. L. T. i:9“7o C»J. 
3S7. Hat widow's soil for tocorer^ ef f>ossfssion cf I'torettjr in her own right on 
beirp dijpcs'C'Std docs mt bar sohseqoent suit by rtvetsiener. A. I. R. 19J3 Cah 

504-35 C. U J. 34S-CS r-s •*' iioes not 

operate »s ag I ■ s . . ‘ ■. i-f * : ■ Ind. Cas. 

5:4. A lessor as so<-h IS a.':- • . • • ■ leaning of 

s. It. A. I. R. 19:1 Ma ^ -44 *' ;: 4 - 4 * *'■ ■ ' ' ■ .Cas. 50 S. 

reraianeni lessee or mortgagee is rot bound by adjuiHcatnn against owner after 
creation of morigsge or lease unless patty 10 suit- 2S C. I-. J. 323 — 21 C- W. N. 
721 — 47 Ind. Cas 31$ » 24 C. W. N. 746 (P. C) A decinon in a suit by or against 
a UrtjMtdar is ret fudicefj against the teal owner. 46 C. SJ6-2S C. \V. N. S**“ 3 ^ 
M. U J. 6S fP. C ). 


Personal decree in mortgage suit —Xo doubt a mortgagee is entitled m 
his original sail on a mo.'lgage to ask for a personal decree against the mortgagor, but 
where a claim for a personal decree is made but is rejected upon Jis merits, the 
decision whether right or wrong operates as ret JuiiiCiitj and ts binding on the 
parties to the suit, when, it being open to the party nggries cJ to object to cr appeal 
against the portion of the decree refusing a peisor.al decree against the mortgagor, 
it does not do so. <\.I.R 1937 All $4“ *936 A. L. J. 132S ; see also A 1. R- «937 
Lah. 6 


Minor— Where it was not shown that a guardian a/i litei» acted in frauJ of the 
micoi's interest or that his or her interest sris adverse to the minor, the minor is 

bound by the decree in the pnorsuit. 51 Ind Cas. 724 — 35 M. L. T. 154 — 9 'y 
479 J seeaUo4ilnd Cas 479-»3 I’- R •9*8 i A. I. R. 1915 Oudh 633-87100. 
Cas. 238 ; S3 Ind Cas. 412 { A. I R. 1927 Oudh 354-4 O. \V. N. 74S-I05 Isih 
Cas. 59. Where there was no proper appointment nf a guardian ad liUin,nr>a 
therefore, the minor was not properly represented in the former suit, the decree 
passed in the suit does not operate as rtt juditaia. A. I. R 192S AH. 447-su A. 
L J 777— 114 Ind Cas 743 When one of the defendants m the previous suit 
was a minor, and his guardian ad htem was grossly neghgeni in that she did not 
produce the document supporting the minor's title to the property in dispute, which 
It was plainly her duly to do, ihe decree in the inior suit would be of no effect amt 
would not operate as /4r/r/<f/C(ir<t so as to bar a subsequent suit by the minor to 
enforce his just rights. 40 L. W 833-67 M. L. J. 927. 


Ees judicata between Co-defendonta .— iudicah as between panics 
arrayed on same side does not arise in the absence or active controversy between 
them and of the necessiiy for adjudication between them for granting relief to 
plaintiff. 80 Ind. Cas. 389-20 N. L R. 197 ; 79 Ind. Cas. 22 — A. 1. R. t9U Nag. 
j68. a judgment can operate as res judicata between co-defendants whose interests 
are conflicting. 57 Ind Cas 594 ; 62 Ind Cas C6s=A I. R. 1921 Lnh. 47-2 Lah. 
88-3 Lah. L. J. 223-72 P. L. R 1921 ; 49 Ind. Cas. 369=8 L, W. 473 5 35 C. L. J. 
173-64 ind. Cas. 603 ; 67 Ind. Cas 8X1 = 3 Lah. L. J. 295, 70 Ind. Cas. 769-31 
M. L. 'T 370 ; 77 Ind Cas 862, Where there is no conflict between co-defendants 
and the point IS not necessary ' ' - • - • .l , ^ .1.- point 

IS not between CO- ’ • ' • " H. 147 

=47 M. L J. 20 = 78 Ind Cas. ■ ' • , ' Cas. 

987 : A. I. k. 1924 Mad. 604=, ” • " • • 92* I 

73 Ind. Cas 913 = 470 534-2- ’ . ^ c ‘ 

1932 A. 19=44 A 314=20 A L J. 193-67 Ind. C.as. 523 ; 50 Ind Cas. 002 j 
41 Ind. Cas. 468 = 2 P. L W. loS ; A. 1. R. 1931 P. C. 114 = 35 C. \V. N. 66t P. C. ; 
88 Ind. Cas I3o=A. I. R. 1925 All. 546=47 A 778= 23 A. L. J. 45^ 5 S* C. 997 = 84 
Ind. Cas 846 ; 46 A 220=22 A. L J.oi— 79lnd. Cas- 803; 40 B. 210—17 Bom. 
I w r* sw M i„,r r-iB n''n • A I R. 1026 


be bound. But if the relief given to the plaintiff does not require or “ 

decision of any case between co-defendams, the co-defendants will not be * 

between each other by any preceding which may be necessary only to **!*, , , 

the plaintiff obtains three conditions are necessary for ihe applicability , , 

ot res judicata between co defendants : (1) there must be roi.ili 

between the defendants concerned, (a) it must be necessary to decide this coiiiii 
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in order 10 Eivo ito A' "'"f 'lE'Vl?" i‘ V 

defendanis most have been finally decided. P.r Lord Loss, I of m 59 i- A. 

■*1^— lo ■Rmtr a??** ^6 C. VV. N. 726«a34 Bom. L. R 10^0=1931 A. L. J. 73S“®3 
5 ’C f S- A?h R. -93a P. C. .L-A.L. R. .931 P. C. afin (P, C.) ; A. I. K. 1933 
I ah 37.-34 P L. R. 313- 14 Lab. 31 ; A. I. R. 1 913 Pal- Ub 1 see also 59 C. 636- 
« C W N 1‘03-A. 1 ll 193a Cal HI , 193a A. L. J. 1063-A. I R. 193a A. Saoi 
A I R 1933 All ao6 1 A. I. U. 1933 Lab. 3as , A I. R, 1933 RioK- aSS; There is 110 

principle or aulhoiily 

’ less be an ad* 

. < - I ■ ■ it would have 

. .. • ■ <o3«*36 C. W. 

. ; , . • ,9 I. A. *47*’A* 


' •—'/impleaded 

i defendant*, 

. m . , • 'ti judicata 

. . * , • • 'aised by a 

It cannot he 

held to have been a matter substantially in issue so as to operate as ret judicata 
between that defendant and another defendant who elected to remain tx parte after 
perusal ofthe plaint alone A 1. R. 1918 Mad. 63C=»(l928) M, W, N. 32i>-iio 
Ind Cas. 596 The principle of constructive ret tudicata is not applicable between 
co-defendants !«*»'« jointly defending plainiiff's case. A. I R. J926 Cal. S68-44 
C L J. 399'“39 C W. N. 4t5«94 Ind. Cas. 235, Where a suit_ Is dismissed, 
hndiQES in judgment as between co'defendants not embodied nor implied in decree 
are not r« nor appealable. A. I. R. 1924 Mad. 858-47 M- L.J. 612- 
(1924) M. W. N. 867-2J L W. 384**85 Ind. Cas. 868. 

In a partition suit ail the parlicswbo are interested in the property to be partloned 
occupy much the position whether they are plaintiffs or defendants and a party 
claismng or resisting partition whether he is plaintiff or defend-int is bound by 
the decision of the Court. A. 1. R. 1923 Bom. 203-25 Bom L. R. 268-47 B. 534 
-73 Ind Cas 912 5 see also A. 1. R. 193* All. 29“(i93o) A. L. J. 1281-130 Ind. 
Cas 382 ; 22 O. C. 300-6 O. L. J. 529=*54 Ind- Cas. 325. But decision would not 
operate as ret judicata where the quesion was not expressly decided in the pre* 
vious suit. 20 C, W. N. 1 177-39 Ind Cas 2S9;see also 43 Ind. Cas. 860-33 M* 
L. J. 740. Decision of an issue incidentally raised in a previous suit cannot be 
treated as res judicata when the question is directly and substantially in issue be- 
tween co-defendants in a subsequent suit. 96 Ind. Cas. 625. If there is a conflict 
of interests amongst the co-defendants and the judgment, defines their real rights 

— .I- between them. A. I. R. 1926 

• * • ' »9i7 Nag. 369 = 103 Ind. Cas. 701 ; 

Ind. Cas. 817 ; A. 1. R. 1926 Oudh 
• ' N- 304= I Luck 367 = 98 Ind. Cas. 542. 
.j-i . re. ....—cere... .ev.—* jjg determined after the 

^ang 156 = 6 Bur. L. J. 
'f the pUioiiff's suit, the 
” co-defendants if it was 

, defendanis. A. I. R. 19:6 

** • • • 235 If the decision was 

It would not operate as 

■ . nd Cas. 197. 

In order to see whether the rights of partition between co-defendants amongst 
themselves have not been determined the nature ofthe partition suit should be 
considered. A 1 R. 1926 Siod 282-96 Ind Cas 406 Where in prior suit for 
paniuon certain parlies were arrangyed as co-defendants and that suit did not 
decide any question of partitioo amonp them injer re, that decision does not 

” L. J. 399=30 C. W. N 4is 

* . ^ J_ht xviihout trying and de- 

I'ill try and decide the case 
But if the relief given to 
case between the co-defen- 
■ach other by any proceed* 
w ■ " . {.‘“'nliff obtains.” Collingham 
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V. ^4f/p/5^rrtri5t/J7, 3 Have,6j7-»5 t- J- Ch. 44t j A. I, R. 193J P. C. 161-137 
tnd. Cas. 339»j9 I. A. 347010 RaRK. 333 (I'.C.) ‘‘In sticli a case” slid Sir Gtorgt 
“therefore three conditions ate reqnhite : (i) there must be a conflict of 
interest betn-een the defendamt concerned ; {:} it must be neccssiry to decide 
this conflict in order to Rite the plaintiff the relief he claims ; and (3) the tjiics* 
tion between the defendants must haec been finilly decided.” S3 A. IO30A. I. R. 
1931 P. C. >14013: Ind. Cis. sqS^sSI. A. It8( tee also 164 Ind. Cas. 4680A. 
I. R. 1936 RatjR. 308 i 14 Pat bit— 16 Pat. I- T. 589-153 Ind. Cas. 485-42 L. W. 
370-37 P. L. K. 624-37 Bom. L. R. 794- >935 A. L j. 1147- >935 W. N. 841- 
39 C. W. N. 1 124- A. I. R. J93S P. C. 139 % 37 P. L. R. 374 -A. I It >935 Lah. 544 ; 
A. I. R. 1935 Mad. 649 : A I. IL I93'» Lah. 605-3? P. L. R. 89 A. I. R. 1934 

Lah. 6S8 : A. I, R. 19^4 Oudh. 437 — 11 A. \V. N, iiEo ; 36 Bom. L. R. 694 — A. I. 

R. 1934 Oom 339:58 B. 544 — A. f R. 1934 Bom. 313-36 Com. L. R. 613 v 4 O. 
L W. 833 ; 67 M. L. J. 917 ; 1932 A. 1- J. 6ot-A. I. R. 193: AH. 643 ; A. 

1. R. i933 0udh. 415—100. W. N. 9S8 ; 1936 O. W. K. 983, Butin order that 

a decision may operate at ttt judieatA tetween co'defendants, it is not ne- 
cessary that there should first be a decision of the conflict between the co-defen- 
dant* in/er re before dec'ding the plea of the plttmifT. Although the plea by the 
main contesting defendant and that of the ptainiid is identical, if there is really 
a conflict between the co-defendants and tnere is a decision of the conflict, the 
decision would operate as rer/ir</iC4t/a between the co-defendants. A. I. R. 1935 
^h. >02-157 Ind. Cas. 771. Finding recorded against a co-defendant is not rts 
/urf/Va/d as against non-appeanng defendant. A. I. R. 1935 All. 678. Where par- 
ties in present suit svere arranged as respondent* in previous sun in which same issue 
was fioally decided, prescot suit is barred by rtt judUatA. A. 1. R. 1934 Pat. ?7o. 

Reajudicata between co-plalntWfe— The conditions which are necessary 
to give rise to the plea of rti fuauata betweeo ce.defeodants are also necessary to 
bar a suit by re/ ri/e'/ctf/a between the co-plaiotifls. 11 C. 316 ; 3i M. 8:30 B. 
307 ; 8 A L. J 807 J 38 Ind. Cat. 213 ; A I. R. >933 Lah. 569 : 57 B, 488-145 
Ind. Cas 363-35 Bom L R. 418-A. I. R. 1933 B 287 : QO Ind Cas 134-A. I. R, 
193$ M.id, 645. Where there is no conflict of interest between co'plainlifls, the 
decision cannot be held binding as r</.;0dVf<>/ii on ibeir suceessors. A. f. R. 1931 
Par, 3>8-7 o Ind. Cis. 337. The decree passed inapartiiion suit in which for 
giving relief to plaiotilf, if a question has to be decided as between the di^erent 
parties, whether as plaiolilT or defendant, must be bloding on all. A. I. K. 1930 All. 
287-1929 A. L. J. 883-118 Ind. Ctts. 175. 


Litigating under same titIo~-Tbe word litigating under the same title 
means that the demand should have been of the same quality in the second suit as in 
the first. 53 C. W. N. 876= 57 C. 258—134 Ind. Cas. i6i. When personnel of plainiiflf 
in two suits are different the principle of res judicata is not applicable. A. I. R. 1931 
Lah, i6> ; 1 17 Ind. Cas. 167= A. I R. 1929 Pat. >73- .The term ‘title* refers to the 
capacity or interest of a party, personal representative or a combination of the two. 
It has nothing to do with the particular cause of action on which he sues or is sued. 
A. I, R. 1929 All. 400= t]6 Ind. Cas. 738 Where relief claimed by plaintiffs in the 
previous suit was based on a right inbeiited by them from their father, but the title 
upon which the plaintiffs instituded the second suit was a feversionary heirs of the 
last full owner : Held the principle of res Judicata cannot apply. 89 Ind. Cas. 
207- A. 1. R, 1925 Cal. 1195— 29 C. W. N, 86r. Different capacities of the persons 
suing in the two suits renders section inapplicable though cause of action is the same. 
A, 1. R. 1924 All. 355 = 46 A. 530-78 Ind. Cas. 402 ; 130 Ind. Cas. 13- >930 A. L. /. 
254 — A /, R. tgjt All 2 t. Previous suit in private cap.acity, does not bar a second 
suit by the same person in representative capacity under s. 92. A. I. R. 1932 Mad. 
43- 16 L. W. 122 = 31 M. L. T. 135— 43 M. C J. 4 i 8=*69 Ind. Cas. >5 ; 69 Ind. Cas 
528— A. 1. R. 1924 Lah. 275; seeaiso 24 C. W*. N. 690=47 C. 866-58 Ind. Cas. 
"05 • 31 C. L. J. 163 — 55 Ind. Cas. 767. 


Suit as reversioner does not bar a suit as owner, the two titles being quite differ- 
ent. A. I R. 1930 Lah 384-120 Ind. Cas. 532. Where prior suit is contested in 
private capacity and subsequent suit in r*>hlic capacity, decision is not res /udicata. 

A. I. R. 1926 Oudh 528-3 O. W.N.645=i Luck. 489-130.1.1.696=97 Ind. 
Cas. 853. Suit for redemption as donee ol roorlgagor if dismissed does not bar a 
subsequent suit for redemption by tbe same plaintiff as heir of mortgagor. A. I. R. 
1927 Bom. 87-28 Bom L. R. 1507-99 Ind Cas. 814. Where the plea is one of 
fustertii, decision thereon \s not reS juduata since ix \s generally raised merely as 
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defence. A. I. R. 1927 Mad, S4<-s» M. 877-26 L. W. 115-53 M. L. W. E6<-10< 
Ind. Cas. 468. The decree in favour of a reversioner in a former suit operates as 
res iudicata in the subsequent suit brought by other reversioners against ihe same 
defendants if they have a right in common arising out of the same cause of action, 
A.I.R.igrS Lah 371 = 110 Ind Cas. 725 \Vhere a Muhammadan widow was 
in possession of her husband’s estate in lieu of dower and a suit was brought by the 
nephew for possession of his share and was decreed on payment of a certain sum 
within certain time and on his failure to pay anything, he was tcpl out of possession, 
a subsequent suit by the daughter of the deceased nephew claiming her share of the 
property is not barred by res juduata, A. I. R. 1937 All. 39 "*4 8 A. £03 = 34 A. L* J- 
910a gS Ind. Cas. 938. 


Former suit brought to establish personal right and dismissed is not a bar to 
subsequent suit on behalf of guild. 18 A. L J 150 = 76 Ind. Cas. 673. Former 
suit on 4 


Cas. 39' . ■ ' ■ I ■ . 

judgmei ■ 

37 Ind. . * . . i' . ‘‘j, I ' 

I.R 1933 Lah. 16=84 Ind. Cas. 357; A. I R- 1934 Pat 624=2 I’at L. R. 12$ 
= 6p. L. R. 303=83 Ind. Cas. 951 5 71 Ind. Cas. 8o8 = A. I. R. 1923 Nag. 
177 5 A. I R. igai Lah. 17=3 Lah. L. J. 215=63 Ind Cas 717 , 42 lod. Cas. 895 ; 
A. !. R. jgii Lah. 44=4 Lah. L. J. 400=67 Ind. Cas. 4B5. 

*Same tiile" means same capacity. When a patty occupies difrerent positions in 

■ suit will not operate as res judicala. 153 

* I R 1935 Oudh. 121 ; see also A 1, K. 1935 
' ■ '■ :as 180 ; A. 1. R. 1936 Nag 71 = 31 N. L. R. 

Sup. 3o: = i63lnd. Cas. i79;t930M.W N 1154 = 71 M L J 833. 


AppUcaton of the doctrine in insolvency proceedings— General 
piincipits underlying rule of •• •’•••* ’ * icy proceed- 
ings, although section it 4=163 led. 

Cas, 515 = 38 F.L. R. 761. fraudulent 

transfer cannot be re-opent 57 Ind. Cas, 

612 ; see also 4t A 378=17 , v. • .,4-. 


ExptannHon /.—The rule of res judtcata so far as relates to the trial of an 
issue refers, “not to the date of the commencement of the litigation but to the 
date when the Judge is called upon to decide the issue.* A. I. R. 1937 All. 189= 
99 Ind. Cas. 299< 

Explanation ir — The competency of Court for the purposes of s. 11 is to be 
determined liiesptctive of any provision as to right of appeal from the decision 
of such. A. 1. R. 1927 All. 189=99 Ind. Cas. 399 j see also 33 A. 67 = 3 Ind. Cas. 707 
= 6 A. L. J. 991. 


Expiantion /F.— NVhere a matter which ought to have been made a ground 
of defence in the previous suit was not made, it must be presumed that the matter 
was coDStiucnvely in issue in that case and as such is res judicaU m the subsequent 
J' 97— rr? lad. Cas. 805. Where 3 question has been necessarily 
decided in effect though not in express terms between the parties to a suit they 
cannot raise tbesarne question as between themselves in any other suit in any 
olherfrom. 24 C. W. N. 223=54 Ind. Cas. 952 Point ouElit w have been raised 
. . " ‘927 Mad. 120=34 L W. 812=99 Ind. Cas. 

> ive been but was not referred to in plaint 

R. 1925 P. C. 55=42 M. L. J 64 = 52 I. A. 
. * I*-R- 725=29 C. W. N. 749=23 A. L. J. 

efici=«T..K T t '<.5==74 Ind Cas. 577. 

s all the requisite 

, ’ A. 1 . R 1030 Mad. 

„ have been made a 

, facts of each case. 

SkMrVeniawr^ffe-.Y'.h S'S- Where it is nor certain lhat a 

ba“;i 'be- n-SeM'S ^'a'r'rS wr^nrirMrod' &'“iV’‘in’'reSd' ro 
eeecution proceedings r,hat Is binding npo„ ,be partijs is the poiS actj;il"decided° 
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The principle c'Tr :• * -i .** * • 

the exact effect ■ , • ■ » • •• . , ^ 

cannot be alioj • ■ ■ ■ ■ V. • • . 

proceeding ..... , 

A. I. R 1924 D I ' ■- : ■ • :■■■• 

A. I. R. 1936 ■ 4 

Juifi'eafa,\n s. • •» ... 

suit. A 1. R. 1930 Rnm. 43I~S4 U. 6 q 6«»31 IJom. L R. 369. A subsequent suit 
based on a claim of title, which the plainiifT owing to want of knowledge of it, could not 
put forth as a ground of aliack in a prior suit, is not barred under Explanation IV of 
s. It, C. P. Code and under Order 11, r. a. 94 P- R, J9i6“37 Ind. Cas. ii9. Where 
in an appeal by the plaintiffs from a suit which has been dismissed, although it is 
open to the defendanis to support the order of dismissal on the ground of ret 
they do not do so and the suit is rendered to be passed on merits they 
are precluded from raising the plea of m Jufficata subsequently. A. I. R. 1936 
Cal. 454. In a case where a person fails to appe.ar in the origm.al suit or if he 
appears fails to raise the issue of iurlsdicrion, the decision of the Court will be 
binding upon him as res judicatn, and it wdl not be open to him to reagitite the 
same point in another suit, A. I. R 1936 Sind I4*i6t Ind. Cas. 324 Explanation 
IVtos. II, C. P. Code, embodying the rule of constructive m ytrif/Va/u applies tJ 
extemion proceedings as well. A. f. R. 1936 Nag. 153*19 N. L. J. 1*9= 165 Ind. 
Cas. 948. To sustain a pica of rr/jV</iV<2/<s on the basis of Explanation IV, it must 
not only be shown that on the ground of attack or defence taken in the subsequent 
suit might or ought to have been raised in the prior suit but also (hat the parties 
were litigating under the same title. A. I R. 1935 Cal. 7S3“‘S6Ind. Cas. 543 f 
see also 62 C. L. J, 153 } A. 1. R- 1935 Mad 786 5 A. I. R. 1935 Lab. 487''37 
P. L. R. 65 (consent decree): A. I. R. 1935 Lah. 825. Where the defendant in 
an earlier suit against him was not bound to counter'Cl.iiai, the mere mention by 
him in his writiien statement of a debt due to him by the plaintiff without 
attempting to convert the matter into a counier>cIaim cannot operate as res 
Judicata so as to bar a separate suit by him to recover the debt 1935 A. L. J 37. 

Might and ought.— conetructive resjudiciata.— fVbere subject-matter is 
cot the same in both the suits, doctrine of constructive m judicata does not apply. 
A. I. R. 1929 Cal. 201*110 Ind. Cas. 637. The refusal of a Court to try extrsneus 
issues in a case is not a bar to a subsequent suit. A verdict between parlies upon 
one question does not bind them in an issue on'another, unless the point in issue was 
clearly the same In both cases The two questions should not simpV be allied but 
should be identical. 36 Ind. Cas. 650. Where (he present plainii^s were defendants 
in the original suit in the sense that they were members of the firm, the matter is 
res judicata if the plea now taken could have been taken by their respective fathers 
and grandfathers whose names were shown io the plaint. A. I. R. 1924 Lah. 26 = 43 
P. L. R. 1922=69 Ind. Cas. 783, 


*' ’ ' . * " “ ‘ • question as to 

■ 1 whther : (i) he 

(2) whether he 

■ • ■ operation of s. 

: .titoted the first 

■ ■ nd case he can 

• • • v that he could 

• iconsistcncy and 

alternative cause 

' • queflt suit. A. I. 

' . . fif is not bound 

... r. . I. 1. --.-ep of'the property. Decision on his 

• tta. An alternative cause of action for 

' • • ” ' 1 • within 

• . Vhere 

title by purchase is raised and dp is 

barred 46 M 13S=I7 L W. •' ' ’.-see 

also A. I R. 1923 Rang, 122 ' < ■ ■ _ 

Where a person failed to assert in the alternation a claim to share aod his claim for 
the whole is dismissed he or his heirs are precluded from claiming the share. 47 
M. L. J. 20-78 Ind. Cas io5S=(i924) M. W. N. S69=A. I. R. 19*4 Mad. 71s. If 
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defence. A. 1 . R. 192? Mad M. 877-26 L. \V. n 5 -S 3 M- V 

lod. Cas. 468. The decree in lavcur ofa loeisioner in a loimeT *; 

/W/«/^ in the subsequent suit brought by other reversioners agamtl ihe same 
dcfecdaois If they have a tight in common arising out of the same cause of action. 
A.l.R. J938 Lab 371 = 110 Ifid Cas. 725 V,heTe a Muhammadan wido« was 
in possession of her husband’s estate in lieu of dower and a suit was brought by tM 
nephew for possession of his share and was decreed on payment of a certain urn 
within ceiuin lime and on his failure to pay anything, he was kept out of possession, 
a subsequent suit by the daughter of the deceased nephew claiming her share of tne 
property is not barred by res juA'cafa. A. I. R. 1927 39— A. co3«.34 A. i- J- 

91o« 98 Ind. Cas. 928. 


Former suit brought 10 establish personal right and dismissed is not a bar to 
subsequent suit on behalf of guild. 18 A. L J 150 = 75 Ind. Cas. 673- 
suit on ’ . ■ I I ■ ' • ■ ' ' i‘ 


Cas. 39' ■ • * . * * ' . * 

judgmer ■ • 

37 Ind. ; ■■■ *.•. ■ I - • ■ • I ■ 5 . s'. 

I. R. 19' , ■ 1 * ■ ' I I ■ 

*=6p. L. R. 303 = 83 led. Cas. 951: 7i Ind. Cas. 8oS«A. b R. I923^®ff' 
177 ! A. 1. R. 1921 Lab 17 = 3 Lah. L. 3.215 = 63 tnd. Cas 7S7 ; 42 Ind. Cas. S9S ; 
A. I. R. 1922 Lah. 44=4 Lah. L. J. 400=67 Ind. Cas. 485. 

"Same tide" means same capacity. When a party occupirs different positions in 
the two suits, the decision in the prior suit will not operate as res judicata. 1S3 
lad, Cas. 585-2* O.W.N. i57i = A 1. R. 1955 Oudh. i2i;seealso A.b K- 1935 
Nag. 61 = 31 N.L. R. i6s=i56lnd. Cas i8o:A.l. R. 1936 Nag 71-31 N. L. R- 
Sup. 202-163 Ind. Cas. 179 5 1936 M. W. N. 1154-71 M. L. J. 823. 


Appllcaton of the doctrine in insolvency proceedings— Geoeral 
principles underly’"'' v. ....4 . - to insolvency proceed- 
ings, atibough s* *: * . 1937 Lah. 4-163 led. 

Cas. 515=38 P.L .* * • . • question ol fraudttlect 

transfer canmt « • . . : ’ L. R. 201 = 57 Ind. Cas. 

612 i see also 41 A 378=17 A L. J. 374-49 Ind. Cas. 540. 


ExpUnatson /.—The rule of res judicata so far as relates to the trial ol an 
issne refers, "cot to the date of the corotnencement of ibe litigation but to the 
date when the Judge is called upon to decide the issue.* A. 1. R. 1927 AIL 189= 
99 ind. Cas. 299 

ExptarsaSion II — ^The coirpetency of Court fer the purposes of s li is to be 
determined iiiespecti>e of any provision as to right of appeal from the decision 
ol such. A. 1. R, 1917 All. 189=99 lod. Cas. 299 ; set aUo 32 A. 67 = 3 Ind. Cas. 707 
= 6 A. U J. 991. 


Exptanhon IV . — Where a matter which ought to have been made a ground 
of defecce in the previous sail was not made, it must be presumed that the matter 
was cocsiraciitely in issue in ihat case and as such is res juaieata in the subsequent 
V Lah. L J. 97=117 lod. Cas. 803. Where a question has been necessarily 
deodtd in effeci though not jn express terms bein-een the parties to a suit they 
cannot raise tbe same question as between themselves in any other suit in any 
oAer from. 24 C. W. N. 223=54 Ind. Cas. 932. Poict ought to have been raised 
’. • I- R. t927 Mad. 120=24 L. W. 812=99 Ind. Cas. 

• nust have been but was not referred to in plaint 

, . ■ ' A. I.U. 1923 p.C. 55 = 48 M. L J 64-52 LA. 

.i. T 4 f- « ' t Bom-LR. 725=290. W. N. 749=23 A. L J. 

p9=9i Ind. Cas. 280 ; A. 1. IL 1923 Lah 560 = 3 Lah. L. J. 163=74 Ind. Cas. 577. 

cannot be given eff.ct to bar a suit, unless all the requisite 
body of the section are also fulfilled. A.l.R 1030 Mad. 

J r 'ybethef a panicnlar roauer should have been made a 

A I p ,.X.Rn ailack ma-t depend upon the particuhr facts of each case. 

Cas. 266-5 O. w. N. 653 Explanation IV would 

24 L. H. 8i2_5g tod. Cas. 525. Where it is not certain that a 
have of the suit it cannot be said that it ought to 

hate been made a ground ofaiiadc within s. rr. 46 fnd. Cas. gio. la ie<’ard to 
cxtoilion procteditsgs what is Wnding upon the parties is the point actually decided. 
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The principle r'l f 

the exact cfTect ' ■ ■ : . • • • 

cannot be altoj • ■ ' * ' • * ' ’ • 

proceeding: . • •* . «■ • • 

A. I. R 1924 B 4 , I ■ . * — ■ r. . . ■ ■ ■ 

A. I. R. 1936 Rang, aiSB9 R. R. 43*a|5jlnd. C.n. 671. The principle of ret 
juifteafj, In s. ii, Explaniilon IV applies to inierlocuiory proceedings in the same 
suit. A. I. R. 1930 Jlom. 43I~54B. 696— ji Bom. L. R. 329. A subsequent suit 
based on a claim of title, which the plainiifT owing to want of knowledge of it, could not 
... r. - 1 , .. under Explanation IV of 

I ■ 9t6'*37 Ind. Cas. 119. Where 

. been dismissed, although it is 

• dismissal on the ground of res 

futitcafii,ihty do not do so and the suit is rendered to be passed on merits they 
sre precluded from raising the plea of r/# jurf/eafa subsequently. A. I. R. 1936 
Cal. 454. In a case where a person fails to appear in the original suit or if he 
appears falls to raise the issue of jurisdiction, the decision of the Court will be 
binding upon him m ret Ju/tieistii, and it will not be open to him to reagiuiethe 
same point in another suit. A 1. R. 1936 Sind ^4<"t6i Ind- Cas. 324. Explanation 
IVtos. II, C. P. Code, embodying the rule of constructive rrr applies tJ 

execution proceedings as well. A. I. R. 1936 Nag. I23«i9 N. L. ]• I39»i65lnd. 
Cas. 94S. To sustain a plea of re/yir<f/rit/<t on the basis of Explanation IV.it must 
not only be shown that on the ground of ati.ack or defence taken in the subsequent 
suit might or ought to have been raised in the prior suit but also that the parties 
were litigating under the same title. A. !. R. «935 Cal. 753=156 Ind. Cas. 543 : 
see also 62 C. L. J. 153 j A. I. R. I93S Mad 786 j A. I. It. 1935 
P. L. R. 65 (consent decree); A I. R. >93$ Eah. 825. Where the defendant in 
an earlier suit against him was not bound 10 couaier'Claim, (he mere mention by 
him in his wnttten statement of a debt due to him by the plainti/T without 
attempting to convert the roatier into a counier'Claim cannot operate as ret 
jueiieaM so as to bar a separate suit by him to recover the debt 1935 A. L. J 37, 

Might and ought «-coQ8tructive reaJudioiata^-fVhere subject>matter is 
tot the same in both the suits, doctrine of constructive rex judieata does not apply. 
A. I. R. 1929 Cal 2ot«»ti6 Ind. Cas. 637. The refusal of a Court to try extraneus 
issues in a ease is not a bar to a subsequent suit. A verdict between parlies upon 
one question does not bind them in an issue on-anolher, unless the point in issue was 
clearly the same in both cases The two questions should not simply be allied but 
should be identical. 36 ind. Cas. 65a Where the present plaintiffs were defendants 
in tbe original suit in the sense that they were members of the firm, the matter is 
res judicata if the plea now taken could have been taken by their respective fathers 
and grandfathers whose names were shown in tbe plaint. A. I. R. 1924 Lah. 26 = 43 
F. L. R. 1922^69 Ind. Cas. 783. 

' ' ■ ' ‘ "• ~ . 7" . question as to 

■ ■ ■ • • 1 whther : (r) he 

. ... (2) whether he 

• • ■ ■ operation of s. 

! ■ ’ ■ , " , ■ ■ ititoted the first 

suit, actually unaware of his second cause of action. In the second case he can 
similarly escape from (he operation of those sections if he can show that he could 
not unite his two causes of aciion in a single suit without inconsistency and 
confusion. 71 Ind Cas 1009 A person is not bound to sue on an alternative cause 
of action and failure to so sue in tbe former suit does not bar subsequent suit. A. I. 
R. 1927 Nag. 322= 103 Ind. Cas. 888. In a pre>emption suit plaintiff is not bound 
to plead alternatively that he is (be sole owner of the property. Decision on his 
failure to do so will not operate as rts juduatn. An alternative cause of action for 
an alternative relief 1$ not a matter which should be made a ground of attack within 
the meaning of Explanation IV. A. I. R. 1926 Oudh 545 = 96 Ind. Cas 71. Where 
title by purchase is raised and negatived, subsequent suit on title by heirship is 
barred. 46 M. 135-17 L. W. i88=(i922) M. VV. N. 845**72 Ind. Cas. 207 ; sm 
also A. I. R. 1923 Rang. 122—2 Bur, L J. 34=11 L B. R. 45t = 72 Ind Cas 14. 
Where a person failed to assert tn the alternation a claim to share and his claim for 
the whole is dismissed he or his heirs are precluded from claiming the share. 47 
M. L. J,S0-78Ind, Ca., IOSS-(i 9=4)M.W. N. S69-A. I. R. 19H Mad. 7<I. If 
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the effect of the decision In a former suit is necessiTlly inconslst^m with^lhe 


Sjind.Cas 969. ' 

Might or ought-relief not claimed— belief claimable in prior suit but 
not claimed cannot be claimed in a subsequent suit. A. I. R. 19^5 I'* C. 280024 
A. L. J. 3305 Pat. 13507 P. L. T. 97028 Dom, L. R, 1126030 C. W. N. 482052 
I. A. 418042 C. L.J. 592 = 50 M. L. J. 1 (P. C.)o9i Ind. Cas. 1033; see also A. I. 
R. 1930 P. C. 177 = 34 C. W. N. 6530(1930) A. L J. 873“!*^ Ind.Cas 430. 
Omission to claim personal decree will bar mortgagee for suing therefor aftcrw.nrds. 
A. 1. R. 1922 Pat. 450“ I Pal. 50603 p. l. T. 709 = 66 Ind. Cas. 945. When a 
mortgage has ripened all claims relating to the mortgage between parties thereto, 
must be determined in one suit whether for sale, foreclosure or redemption. Where 
in a mortgage suit, the defendants omits to put forword a counter-claim due to him 
by the mortgagee, arising out of the mortgage transaction a separate suit for such 
recovery is barred. 12 L W. 173=60 Ind. Cas. 226. Where the suit is for mere 
declaration, subsequent suit for possession is barred. A. I. R. 1922 Nag. 129=4 
N. L. ]. ig2o2t N. L. R. 124 = 65 Ind. Cas. 194. Where previous suit was confined 
to a particular right, plea claiming general tight in subsequent suit is barred. A. 1. 
■R, 1930 Mad ?oi = (i93o) M. W. N. 520=58 M L. J. 703=125 Ind. Cas. 554. 
Explanation IV applies even where the matter in dispute was not heard and finally 

lr| |V>* ent. - !•• • 


J d. Cas. 221; A. I. R. I93t Lah, 


Mightorought— Omission to plead —Plea that ought to have been raised 
barred. A. I. R. 1927 Rang. 333=6 Bur. L. J. 26= tot Ind. Cas. 327 ; 24 Bom L. R. 
1281 = 70 Ind. Cas. io3 = A. I K. 1913 Bom. 145. Pleas if raised would have been 

fata* ♦" i.. .. -J . ... . .... 51-24 

P. ' . ... equem 

suit ' ■ • • ■ ght to 

hav .... . have 

been heard and hnaily decided In the previous suit. A. I. R. 1925 Cal. 427=40 
C. L. J. 507=29 C. W. N. 253=85 Ind. Cas. 123. Section ii aeates what may be 
called a statutory waiver of the objection to jurisdiction so far as it relates to the 
place of suing and where there was no consequent failure of justice the validity 
of a decree passed in such suit cannot be challenged by a separate suit. A. I. R. 
1929 Lah. 449-11 Lah. L J. 306=120 Ind. Cas. 279. The failure by a defendant 


uocs.iiu.vi^'-‘“'^5:i“'-“^“'i»‘*'C!»P‘:«o«incplea. A. 1. H. 1921 Lah. 17=1 Lah. 

L. 3.215 = 63 Ind. Cas. 717. 

Might or otlght-Partitipn suit -Partition suit is not a bar to suit for share 

of gilied^propeity. 4o Ind. Cas. 255=121 P. L. R. p. \v. R. 1917. Plea 

raised in a subsequent suit between 
!' ^-779 A separate suit 1$ 
icn the suit was filed is a matter which 
oMdings. A. I. R. 1922 Bom. 119= 

;as brought by a co-^arer on the' alleg^S'orpartSJrbuT'tir 
was not proved a subsequent sun fox panWon is^^not barred. A. 1 pf 1921 
L. B. 13=11 L. j 3^, R, 1 = 64 Ind, Cas. 174* Where first suit fnr n^rtlfion 
was b^ght of so"ie Items of family properties a subsequenf suit for 

?nd“cas Ao = L jurisdicliocs 7* 

Ind. Cas. 43<’f 44 M. L. J. 652 = 17 L. \V. 74o={ig23) M. W. N. 294 But where 
properties not included m the first suit were not known to ihe plaintiff, a subsequent 
suit for partition of omitted properties is not barred. A. I. R. 1927 Mad. 213 = 33 
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M. U T. Sj«» 9S Ind. Caj. 538. Member* of a joini*fimily parlilioncJ part of the 
properly amon^ themsehet in >875 ami kept undivided tno pieces otland which 
were left in the possession of defendants, one in that of defendants i to 4 and other 

in that of s to 6 Defendants 1 to 4 sued plaintiffs and defendants $ to 6 for parti* 

lion of the piece of land in possession of defendants 5 and 6. The plaintiffs raised 
a plea of inclusion of the other piere of land. Tlie point left undecided. Then 
subsequently a suit was brou(;hl by the plaintiffs to recover their shares in the land 
in possession of defendants l to 4 : /Mti that the suit was not barred by ret 

/utitea/a vaict s 1 1 (4) for the plaintiffs could not be said to have been to brin},' 

the land in suit for partition in the previous suit in as much ns that 

suit was brought by one tenant in common to recover his proportionate 

share of the property. A. I. U. 1919 Bom. 323**3iB. 6to«*ii9lnd, Cas. 779. 

,1...., t.., •_ ,»/• i._i unjer an Irredeemable 

■ ■ r * * • piriilion proceedings to 

■- 1 , ■ ■■ ■ ■* ' does not raise such a 

■ i* I. !' I I Court after (he partition 

proceedlugs have become complete and hnal A. 1. R. 1926 Oudh. SOQ**! Luck. 

210R13O.L J. 360*96 Ind. Cas 7$. Where in a suit f^or partition the defendants 
pleaded an independent light and the suit nas dismissed without a definite finding 
as to (heir rights infer : //e/</ in a subsequent suit for partition among co'defen* 
dants that the decision in the ptior suit did not operate as ret judicuta. A. I. R. 
1929 Rang. i62«-i 17 Ind. 0.11. 587. In a prior suit for partition in 1904 a house 
mortgaged to the family by one S was not included. Court ordered in 1910 (hat 
S‘s house on possession being l.iken should he decided half and half, riainiiff 
sued in 1923 to recover a half portion of the house recovered from the debtor ; 
Held that the suit was not barred by ret judieata. A. J. R. 1928 Bom. 365 ■•30 Bom. 
L. R. 913*113 Ind. Cas. 173. A prior suit by the plaintiff for parliuon under a 
partition deed and a Will was dismissed. The plainiilT brought the present suit 
after the death of his father for partition of joint'lamily property : /rrAf that the 
plaintiff's subsequent suit was not barred by ret judieata because (he cause of acitoo 
In (he prior suit was the parliiion deed executed by his father and there was no 
obligation on him (0 sue in the alternative for a parinion of the property as joint- 
family properly, though he certainly might have done so if he liked. A, 1. R. 1933 
Bom. 407*25 Bom. L. R 797*77 Ind Cas. 92. 

Might and oagbt— Mortgage amt.— In case of two mortgages over same 
properly, suit on one only Is no bar to suit for redemption. A.I.R 1930 Rang. 
197*127 fnd. Cas. 477. Omission by sub-mortgagee to claim amount due on, 
sub-mortgage does not bar fresh suit. A. L R. 1929 Oudh 456*6 O. W. N 851-134 
Ind. Cas. 353 Where prior mortgagee was made parly to suit by puisne mortgagee 
question of resjudfeata cannot arise in subsequent suit unless prior mortgagee’s 
right is attacked and adjudicated upon adversely with reference to prior mortgagee 
A. I. R. 1930 All. 163* 124 Ind. Cas. 37; see also A.I.R 1920 P. C. 81 — 47C. 
662*47 I. A. 11*38 M. L J 424=2$ C. W. N. 417 = 22 Boro. L R. 557 = 55 Ind, 
Cas. 9S9=(i92o) M. W. N. 308 (P. C.). As a general rule a paramount title cannot 
be drawn in controversy in a mortgage action. But if a defendant in a mortgage 
suit sets up a paramount title and without objection goes to trial upon that issue, 
neither party can afterwards say that the issue was irrelevant. A I. K. IQ?9 Pat, 
678*10 P, L. T. 645* 121 Ind, Cas. 353. Subsequent incumbrancer in a mortgage 
suit is not bound to set up a prior title. A. I. R. 1929 Pat. 678* 10 P. L T. 645*121 

Ind. Cas. 353 The plea ~ ~c ~ .... .:.i. u. 

set up against a person wh * . " 

capacity unless the parai • ... • • 

and there has been an ■ . . 1 • 

O.W.N. 35=121 Ind. Cas. 277; A 1. k. 1929 uai. 622*33 L.vv.Is. ojy-122 
Ind. Cas. 215; 78 Ind. Cas. is8*A. I. R. 1924 Nag. 40S. To raise the plea of 
res judicata against prior mortgage it is necessary for subsequent mortgagee as 
plaintiff in the former suit to allege a distinct claim m the plaint in derogation of 
the prior mortgage, 117 Ind. Cas. 820, Where a prior mortgagee who is aho 
fuisne mortgagee was impleaded m suit by mesne mortgagee as subsequent mort- 
gagee. There was no contest as to prior mortgage. Prior mortgagee’s rights arc not 
barred by rex /W/rafo. A I. R. 1929 Oudh. 463*4 Luck. 250*6 O.W.N. 1*115 
Ind. Cas. 833. 

A person claiming adversely to the mortgagor and mortgagee is not a necessary 
party to a mortgage suit but if he is made * party, the Court has discretion whether 
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to adjudicate on his title or not and therefore, H such parly Jails to assert title 
he is not barred by s. r I, Explanation IV from doing so in a subsequent suit. A. «. 

R.igiyMad 30!,= 52M.L.J SJ«2SL.W. «38-38 M. L. T. 20-.99 Ca^ 
168; see also A. 1. R. 1927 Mad. wS">»o6 Ind. Cas. 574. Where in a suit on a 
mortgage certain persons who hand purchased the mortgaged properly m execution 
of a sinBle money decree, and who happened to be also the heirs and legal renresen- 
taiwes of the mottgagor, were made panics as such heirs and failed to plead their 
purchase held ihat they cannot subsequently claim to redeem the properties by a 
separate suu subsequently. A. J. R. 1922 AIL 463 = 30 A. L. J. 64t“73 i'’"; Cas. 
gao. If the prior mortgagee is impleaded m a suit by the funne mortgagee without 
his priority being recognised, he IS bound to set up bis prior charge as a gronnd of 
defence under Explanation IV. A.I. R. 1924 ML 927«=7S Ind. Cas. 108 ; see also 
4 Pat, L. T. io 8=2 Pat. 435 = 71 Ind. Cas. 948. Unless relief Is claimed against 
the prior mortgagee, the latter need not set up his prior mortgage and his subsequent 
suit on the prior morig.age will not be barred under s. 11. l Pat. L. T. 629 = 58 
Ind. Cas. 33. 

A subsequent mortgagee need not set up his right of redemption as 
defence in a suit for ejectment. He can rely upon his right of redemp- 
lion in a subsequent juit for possession. <4 Ind. Cas. 276. If a mortgagor 

j- — s. 84 of ine T. P. Act that the deposit was of 

s made, but refuses to receive it on seme other 
• nortgage subsequently, be heard to say that 
‘ ‘ ‘ 1922 Nag. 174 = 67 Ind Cas. 324. Ordinarily 
a redemption suit by a mortgagor is not barred by res iudtcahi by a previous suit by 

,_4 ff-i r \v '84 A subsc- 

• ■ ;age suit may 

• • • • former suit. 

' « '. < < • . . , of Order 34. 

_ ' ' • ' (0 implead a 

prior tnorigagee and he may without impugning such a mortgagee claim to sell the 
property subject to such a mortgage. Consequently a person who has taken a sub- 
sequent mortgage and also possesses prior mortgagee’s rights by satisfaction of the 
decree on the prior mortgage has a dual capacity ; he is a necessary party in his 
capacity as a subsequent transferee but not necessary party in his capacity as a prior 
mortgagee or as possessing prior mortgagee’s tights If, therefor, the validity of the 
prior mortgage IS admiited in the plaint and he has been professedly impleaded as 

« require that such subsequent motl- 

nd set up rights under the prior mort- 
And m the circumstances a decree in 
^ , ent mortgagee does not operate as ret 


Cal. 200=40 c. Vv. l\. 027. 

, _ and mesne pro- 

, . ' . ’ ■ , . _ it for mesne pro- 

also (1915/ 11. u. II. K. 01 = 31, 'Kciiet' IS one which has accrued aMhe^ate^of 
suit. Therefore, suit for wr/w profits from the date of suit to the date of delivery 
of possession is not barred by a previous decision awarding past mesne orofiis but 

being silent as to future ««« p'rofits 41 M. 188 = 22 M.L^ T. Ts.IaV M L f 


P. L T. 78=80 fnd.' Ca'' 
of the suit where plainti 
the second suit against 
Bom. 368=26 Bom. L. 
ston and future me/ne 


1 the date 
■s not bar 

. R. 1924 

or posses- 
^uestion of 
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future mesne a lubscqucnt mil for metne profits fendente tile is not barred. i6 A. L. 
J. lS3»4o A. 393<-44 Ind. Cas £8. When claim for partition and possession is made 

•, .» — r*.. .,:ii I.. have 

■ I • ■ 3f the 

• ■ I, - • date 

• ^ _ can- 

not be* had in the redemption suit itself. Wh'en in a redemption suit, a claim for 
mesne profits is withdrawn a subsequent suit for tnesne profits from tho d.ate of pay- 
ment after the decree up to the date of delivc»y of possession is not barred by Order 
XX III, r. 1. or Older VI, r. i, or t. ii of the Civil Procedure Code. A. I. R. 1926 CaL 
178-85 Ind Cas St?. 

Might and ought— Defonce.— Defendant in possession must resist claim on 
all possible grounds. iV I. R. 1926 Lah. 161 — 7 Lah. 40-37 P. L. R. S09-94 Ind. 
Cas. 37. Exparti decree in prior suit 10 which no issue was raised as to the rale 
at which the rent was pay.ahle by defendant and there was no decision with regard 
to such rate do not operate as ret judifa/a tn favour of the plaintifT/ landlords. 65 
Ind. Cas. 581. Where prior suit for possession on basis of gift decreed, 
subsequent suit questioning donor’s tight to make gift is barred. A. I. R. 
1927 Oudh 334*7 I Lueb. Cas 78— lot Ind. Cas. 813. Rut where the law forbids a 
certain thing being done in suit, no amount of ftilure by a defendant in previous suit 
to plead the positive bar created by Legislature will prevent its being 
taken up in a subsequent suit. A. I. R. 1937 AH. 505 = 49 A. 918-35 A. L. J. 582- 
L. R. 8 A 335 Rev — 103 Ind. Cas 379 Where the plaintiff sued the judgment- 
debtor for specific performance of the contract to sell it, it was open to the latter 
to plead that the agreement was void because the property was under attachment 
or in the hands of the Collector at the time ExpUnation IV of s. 11 of the Civil 
Procedure Code will bar him from taking that plea in a subsequent suit and it svill 
equally bar the appellant who claims under him and 1$ litigafng under the same 
title A 1 R. J933 Nag. 8i-66Ind Cas. 8sa Where the want of jurisdiction is 
not apparent on the face of the proceedings but the absence of jurisdiction depends 
on a fact in the knowledge of a party, then, if he does not bring the fact forward 
but allows the Court to proceed with the judgment he ought not to be permitted 
to impeach the Jurisdiciion in any collateral proceeding. A. I. R. 19:2 Pat. 322 = 67 
Ind. Cas. 686. 

Might and ought— set off— Where a person who could put forward a counter 
claim or plead an equitable see off does not do so, his subsequent suit for such a 
claim, or claim to set ofl would not be barred by reason of his not having put for- 
ward in the suit against him. A. I. R. 1926 Mad. 1020=24 L. W. 282-97 Ind. Cas. 
488, The fact that a defendant omitted to claim a set off in a suit brought against 
him by (he plaintiff would not bar his claim in a subsequent suit as he was under 
no obligation to avail himself of the right to claim a set off in the former suit. 74 
P. R. 1919 = 52 Ind. Cas. 850. 

Explanation V, — ^To support a plea of res judicata it is not enough that the 
parties to both the suits are the same and that the same matter is in issue. The 
matter must have been heard and finally decided in the previous suit Where a 
declaration of title in a suit is claimed rociely as a step towards the decree sought, 
namely, a decree for possession, and the suit with regard to the relief for possession 
is dismissed on the ground of Iimitarion and no finding is given on the question of 
title, the mere fact that the relief as to declaration has not been granted will nor, 
under Exp. V to s ii operate to render the question of title res judicata in a 
subsequent suit. Nrspendra y. Basanta, Ind. Cas 207=29 C. W. N. 861. 
Explanation V apparently has a reference to what has been adjudicated by the Court 
and not to the result arrived at by a compromise, in which the patties have omitted 
to settle a part of their dispute. A 1. R 1930 All. 619=123 Ind. Cas. 448. An 
application under Order 34, rule 6, Civil Procedure Code is not an applicatton^n 


with the result that the relief whirdi was not expressly granted shall be deemed to 

have been lefused. A. I. R 1936 Lah. 388=163 Ind. Cas. ii9«*38 P. 

Where the right of the plaintiff to obtain a personal decree has been decioe^ne 
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Cas, 1059 1 see .also A. I. R. 1935 Lab. 965 i A. I. R. I9JS LlL- 915 i 103! A. L. J. IlEO 
(F. B)-i 93SA. W. R. 1371. 

Execution proceedings— Decision when binding— Decision in execu- 
tion proceedings that certain property is liatde for pajment of decree cannot 
operate as mjuaUata %\Vien the ItabilUy of another protttty isundcr considcra- 
ti^A. I.R. I9J6 All. 2IO-48A. 24S=24A.L J. 273-9I IncI Cas 785. Order 
vires does not operate as tti judcat-x in same proceeding, A I. R. 1925 I at. 
807 = 4 Tat. 440=7 p. L. T. 4S®=93 Ind Cas. 257-^ Decision that order on appl.- 
cation to set aside execution sale Is under s. 47 is binding. 2^» liom, .D. R* o*7 
= 48 B. 638 = 83 Ind. Cas. 155. Earlier order not deciding the point r-used in the 
latter application Is not res iuduata. A. 1. U. *924 Mad. 145™ tS L. W, 

M. L. T. 64 = 76 Ind. Cas 761. An erroneous decision in prior execution proceed- 
ings IS not «i in subsequent proceedings in excruliop. 45 Ind. C.ts. 201. 

The judgment-debtor is not debatred in a subsequent execution application from 
objecting to amount claimed in a previous application, if no opportunity tyas 
to object in the first application “4 Ind. Cas. 144. Plea decided against itnplwdly 
in sun cannot be raised again in txteutien proceedings. f<. 1. R. *923 Porn. 
36=24 Com L. R. 1291=76 Ind Cas. 148. Decision that former execution peti- 
tion was invalid is res judicata 40 M. L J, 556 = A. I. R 1921 Mad. 3*5“i3 L. 
W 529=63 Ind. Cas 189 Where an order of attachment i_s intended to be at- 
lacked on the ground that certain pleas were not taken originally the propriety 
of the order can be questioned only in subsequent proceedings other than those 
in which It was passed 35 M L J. 3ta={t9t8) M. W. N. !43»44 Ind. Cas. 4- On 
an application for execution by sale of properties the Court mspite of the judgment- 
debtor’s objections to such an execution ordered issue of sale proclamation but 
did not in express terms pass by order for sale or decide that execution could be 
so enforced . that the orders of the Court would not operate as res judicata, 

4SC. 73—41 Ind. Cas 73 Order of attachment before judgment does not operate 
as ret judicata. A. I. R. 1934 Lab. 153 Decision under Order 22, rule 5, does not 
operate as res judicata, but should be considered and due weight should be given 
to it in subsequent title suit. A. I. R. 1934 Cal 60. 

Execution proceedings— Exparte Orders —Order is not ret judicata unless 
passed after notice to parties. A. I. R 1921 Mad. 532= 13 L. W. 289=62 Ind. Cas. 
480. Sf parte order is not res judicata on the point ihat application for execution 
wax time-baTied 54 Ind. Cas. 933. M alter nonce to the other party the execution 
Couit passes an order for sale .and the order is not appealed against .any subsequent 
application to reconsider the order is time-barred. 1 13 Ind. Cas. 9: (hlad). 


. . _ , . „ , . -^.^tion to attachment is a bar to fresh 

objection. A. I R. 1927 Lah. 872=26 P. L. R 151 = 105 Ind. Cas. 693. Objection 
once decided cannot be again raised in execution of the same decree. A. I. R. 
1927 Lah. 179=99 Ind. Cas. joo6. Where an objection petition in an execution 
n ihere is no adjud canon on the meiits 
R. 1933 Cal 287 = 67 Ind. Cas. 663. Ifan 
'liter parties that becomes final according 
quesiion wheiher the law of ris judicata 
All,4S3=44\.i5g=jg/^. L, j. 954 = 65 
ion of decree, apainst 1 T.->r,v ,vi.linnf 


' decision is 

■45=73 Ind. Cas. 
IS res judicata 

. of his subsequent 

■ ' . r R. 171 = 7 Lab. 

*j . at one stageof .an execution proceeding an order 
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is Riide disallowing tlic objections of the judgment-debtor, the order Is binding in 
alt subsequent stages of the ssme execution 64 Ind. Ca*. 724. Where the judgment- 
debtor does net object to the first application for execution ofo decree on the ground 
of illegal'lics in relation to the execution proceeJings, he cannot raise such an 
objection svhen a subsequent "ppllcation for execution is made, J I’at. L. J. 639=“ 

I 1’. L. T. 5o4"S7 Ind. Cas. 707. Once ,i judgment-debtor’s application to set aside 
a sale on the ground nf fraud is rejected by the executing Court, the decision bars 
the pica of fraud in subsequent proceedings, 3S Ind. Cas. 47. The conclusive 
character of the adjudication in a former exetyion proceedings as to a party’s right 
to execute the decree cannot be affected by (l>u subsequent dismissal of that appli- 
cation for default. 3 L. W. 359=(i9i6) 2 M. W. N. 64«3j Ind. C.is. 443. Arfirr- 
H.iJ/'disposed of for default of appearance .ns llie plainiifTs plf.adcr was absent can- 
not be said to have been heard and decided on merits. It docs not operate as ns 
iu^uatj. A. 1. p. igjg Horn 2i7**3i Uom. L. R 400“ti8 Ind. Cas. 700. Where 
.. . . . •--adecree not raised and decided by 

■ ■ • • proceed ng, mere erder pissed on an 

■ • • uoceedings is not ns fuiiicafa A. I- R. 

" , ^ ; ■ . T decided in prior application cannot 

be re opened. A.I.U 1924 Alt 34*45 A.755“2t A.L j. 641-74 Ind. Cas. 513. 
Where an order rel«.astng property from attachment is not .appealed against, the 
order becomes final and so fresh application the attachment ol the same property 
does not be. A. 1. R 1927 Lah. 85 = 28 P. L, R- 607 = 9 Lah. L. J. 193 = 100 Ind. 
Cas 23.^ The question at bsue In a prior execution petition and appeal to High 
Court being only about (he re-opsning of a partition and not as to whether there 
W3S or svas not a decision of particular items of properly, a subsequent execution 
. •' W. N. 118=4 I* 'V. 

1 * • ...» execution procced- 

• * ' * bound has had no 

iiuiiLc u( me piueeeuings. 21 o vv. N 94; = 20C. i. J. >09=37 led. Cas 66; see 
also 38 A 389-14 A. L J 370=35 Ind Cas- *34 ; 93 lod- Cas. 833= A I. R. 1926 
Oudb 391-1 Lu(.k I7I-I30.L J iit-jO. W. N. 34i ; 65 bid. Ca« 295=19 
A. L. J 923-44 A 130 but a patty aggrieved may challenge by .an appeal against 
the final order the propneiy of ihe interlocutory orders made in the course of the 
proceedings. A I. R, 1927 Lab 232= too Ind Cas. 653. 

Elocution proceedings— might ond ougbthave.— Omission to object to 
execution application icing not In accordance with law operates as w/r/mirfl/.i. 
A. 1. R. 1928 Cal. 861=32 C. \V. N. ii07“li8Ind. Cas 337i see also A. L R. 
1929 Bom. 279 = 31 Com L. R. 320= 1 18 Ind Cas. 694 ; A 1. R. 1926 N.ag.i64 = 

8g Ind. Cas. leog ; 72 Ind. Cas 397=A. I. R- >9*3 Mad. 649=45 M. L. J. 71 = 17 
M. L W. 5665 A 1. R. 1922 All 27 = 4* A. 350=20 A L. J 170=65 Ind. Cas. 
759 14 Pat. L. J. 213=48 Ind Cas. 24?- Omission to object in prior execution 
proceedings to executabihty of (he decree precludes J. D, from objecting that the 
decree is inexecutable when a subsequent application for execution is nude though 
the subsequent application relates to dilfcrcnt items of property A I. R. 1923 Mad. 
649=45 M- L. J. 71 =72 Ind Cas- 397. Failure to raise an objection on the ground 
of limitation operates as ns judscata. 45 Ind. Cas. 404=3 P. L. W. 218. Omission 
to raise an objection to the non-transferability of a holding in execution proceeding 
in which the holding is attached is a bar to us being raised in a subsequent execu- 
tion proceedings in execution of the same decree. 47 Ind. CaS. 790. 

In some of the cases it was held that |h* doctrine of constructive rcj yW/ro/.r 
should be c.arefully applied to execution proceedings 40 M. 1016 = 38 Ind. C.is. 
627 ; see also 40 M 780=5 L W. 267=38 Ind Cas 806; 21 Bom. L R. 34475° 
Ind. Cas. 972 Objection as to amount of decree though not raised in previous 
proceedings can be raised in subsequent proceedings A I. R. 1929 Mad. 903= 122 
ind. Cas 161 ; see also 32 Ind. Cas. 754=20 L. / 6ti. Failure to object at one 
stage of execution proceedings does not bar objeciion at iatcr stage. A. I. R. *934 
Mad.5i8 = 32M.L.T.n8 = 7oIiid. Cas. 3*9; sec also A. f. R. 19*3 Mad, 2t2=43 
M. L. I. 293=69 Ind. Cas 465191 Ind. C**- 77*=A 1. R. 1925 Lah. 552 = 7 Lah. 

L. J. 343 ; A. I R. 1025 Pat. 588. But po'«4 raised at one Stage of execution pro- 
ceedings and decided against I. D after nolice can not be objected at a later stage. 

A 1. R. 1926 All. 71 = 48 All 201 = 24 A. L. J- 9*= 9° Ind. Cas. 8j , see also 9* ^d 
Cas. 443- A I. R. t9:6 Mad. I2=49 M. L J- 4o Where surety was ordered be 
arrested but asked for time for settlement, he cannot later plead his non-hab y 
to decree-holder under the decree. A. l.IL 193° Lah. So=i29 Ind. Cas. 6S9. i4ie - 
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aocltine of cntis'.iocuvc rit jaitmla applies in esecutioa FTKeeilin.,s. A. I. R. 
1936 Lah. I6? ; see alsa A. 1. R. 1936 !-»>>. 94^ ! ' JS Inil. Css. 59- 1936 3R W. N. 
1037 = 44 L. W. 460-A. I. R. 1935 Mad. Sia*-?!, M. L. 3'7 : A. I. R. l935^l.alK 
246=35 P.L. R. 723=163 lad Gas. 97. The ' r 

a3 embodied in Expldnstlon IV to section l ’ ■ ^ ' ' 

execution proceedings. 15 Lab. £69=155 1 . • J. • ' « 

A 1 R 101? Pat a8s. Omission to object as regards jurisdiction does not operate 
as res'judicaU 158 Ind. Cas. 8ll = l93S M- 'V. N. 1116=42 L- W. 856= A. I. R. 
193s Mad. 935 = 69 L. J. 466. 

'■ . • yopresotitativoa~\Vhere matter in 

. . the plea of rei judicati is effective 

■ ■ •• •• W.N. 776=120 Ind. Cas. 375. Official 

- groent-debtor ivho has been adjudged 

_ . •* L. J. 530=88 Ind. Cas. 85. An order 

refusing an application in execution proceedings (or substitution under Order XXU 
does not operate as rti judicata as against an application for execution under 
Order XXI, r. I. A. 1. R. 1925 Oudh 417 = 2 O, W. N. 3S2=ioO.L.J. 538=29 
0. C. 98=88 Ind. Cas. 1016. Decision in execution proceedings binds the assignee 
of the decree-holder. A. 1. R. 1926 Nag. 200=21 N.L.R. 159=92 Ind. Cas. 47- 
A widow of a judgment-debtor who has been brought on record after the death of 
her husband can extend that property against which execution was sought was 
gifted to her by judcroeiU-deblor. A. I. R. 1931 Mad. 3o3 = (i93i) M. W. N. 48 = 
33 L. \V. 359 = 131 Ind. Cas. 610. Judgment-debtor not a pari^' to prior pro- 
ceedings is not precluded from showing that the said proceedings were barred by 
limitation. A. I. K. 1923 Cab 322=67 Ind. Cas. 878. 

r . txxi, 

r. 6f • . « I • ; 553 5 

881 « ' n that 

notice under Order XXI, r. 66 is not necessary to patty bars a plea of want of notice 
even after sale. A. I. R. 1924 Pat. 628=92 Ind. Cas. 326 Omission to appear to 
settle terms does not bar plea that property was not liable to attachment. A. I. R. 
1924 Mad. t-46 M. 768 -(i 923) M. W. N. 571*18 L. \V. 757 = 45 M. L. L 346=74 
Ind. Cas. 155. Where settlement of sale proclamation Is made after notice, Court 
cannot go behind the subsequent proceedings. A. 1. R. 1923 Pat. 134= 1 Pal. L. R. 

r.9* sAt A • • ♦. ar of rtsjudieata 

• • him and should 

such a decision. 

■ ■ meni-debtor, the 

* f putting forward 

not be allowed to reserve it for later 

It makes further execution proceedings Ic ■ ■ ■ . 

Mad. 414=120 Ind. Cas. 863 ; see also A 
Ind. Cas. 831. 

Execution prooeedioge— Imitation— Where the plea of limitation was 
raised intir aha in the defence to an execution application and the application was 
granted the plea was barred although the judgment did not expressly refer to it. 
A. I. R. 1921 P. C. 23=48 Ind. Cas 45=i9 A. L. J. 168=23 Bom. L. R. 701 = 12 
C. L.J. 218=25 C. W. N. 581 = 40 M. L J. 197=29 M. L. T. 34? (P. C.)=5 q Ind. 
Cas. 880 5 see also 63 Ind. Cas. 844=466. 369=23 Boro. L R lor? • A I R. 
1927 Oudh 48&=x Luck, Cas. 543=ioslnd. Cas. 545. Question of bar of limitation 
for execution of a decree, arises when (i) notice requiring the judgment-debtor 
to show cause why the decree should not be executed against him has been served 
on him; and (2) he has thus been in a position to raise that plea of limitation 
and (3) that a Court has expressly or impliedly decided by its order the question of 
limUatiOti in favour of the decree-holder, 33 Ind. Cas. 663. It is only when the 
point of limitation is concluded by proceedings in a previous execution that the 
judgment-debtor IS not allowed to lake that objection in a subsequent execution. 
S3 JniL Cas. 85=1920 Pat. 109. Point of limitation cannot be raised after sale. 
A. 1. R. 1921 Cal 606=34 C.L. J. 163=64 Ind. Cas. 594. Where intermediate 
execution proclamation was ordered on notice to the judgment-debtor, he cannot 
on a subsequent execution applicauon plead that the intermediate application 
was time-barred and therefore the sobsequent application was also barred 23 Bom. 
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L. n. 138904; n. 4S3BS9 Ind. Cas. 747. Even In an application for transfer ofa 
decree the judgment-debtor can and ought to plead limitation. If he fails the 
point is barred. A 1. R. 1914 Mad. 673-47 M. L J. 4»“ >9 L. W. 65-47 M. 641- 
(1914) M. \V, N. 527-80 lud. C«. 103 Failure to plead bar of limitation when 
execution was proceeded with bars the plea at a subsequent stage. A. I, R. 1926 
Oadh :6i- 1 Luck. J71093 Ind. Cat. 833*- 13 0. L J. m-3 O. W. N. 291. 

Order alloaeing execution to issue operates as rft jttdtcat.x on ihp question of 
limitation. Subsequent dismissal of execution application does not imply that the 
order has become incfTtclivc. A. I. R. 1928 M.id. 1052 — 116 Ind. Cas. 363 s see also 
A.I.R. 1912 Oudh 117-2; O C. 13-6S led. Cas. 267; 74 Ind. Cas ijo-al’at 759; 
but see A. I. R. >928 Pat. 47t. Dismissal of an appl cation for execution as out of 
lime does not prevent the executing plainliff from filing another dirkhat and 
seeking to bring It wiihin limitation on new grounds, A. I. R. 1922 Dorn 238 — 24 
Rom. L. R. 97 — 46 B 467-6S Ind. C.as. 9|0. Where notice was issued to the 
judgment-debtor and the judgment-debtor did no: raise the plea that the execution 
of the decree was debarred ; ^e/./ that the decision is rtt utiiicaU. 113 Ind. Cas. 
92. Plea that a previous execution was lime-barred anti hence (he subsequent 
application was not valid should be r.xlscfl at the e.xrhcst opportiimly. A. 1 R. 2926 
Mad. 77 = 22 L W. 747-»(i926J M. W. N. 33-91 Ind. Cas. 1017, 

Bzecution Proceedingg. — ^Whether decree is oxocutablo.— An order of 
a Court directing execution of a barred decree to proceed after due notice to the 
judgment-debtor precludes the judgmeni-debtor from raising the same objection 
in a subsequent eNecution. 3 P. L. \V. 13— 41 Ind. Cas. 67;. An order in execu- 
tion to the effect that the decree is not executable Is ret judtC'xla. 4 Pat. L. J. 330** 
5 Pat. L. W. 208-47 Ind Cas 154. The fact th.it execution has been ordered as 
regards a certain sum does not operate as rex /uiiieafit \mh regard to the amount 
due under the decree. A. I R 1926 Rang. 172-120 Ind. C.i5. 664- Waiver of 
objection as to execuiabihty of 4 decree, by jodgment-debtor creates res fudicalxt. 
A, I, R. 1928 Mad. 203 — 27 L \V. 20—1928 M W. N. 67—109 Ind. Cas 866. 
1 J — i.t , . . • ’ ly of the decreeon 

• * such objections is 

■ • • • • . A. I R. 1929 Mad. 

' , " ‘ . . Order erroneously 

• •» ;S Ind. Cas. 329 A 

previous esparU order for execution passed on service of proper notice to the judg- 
ment-debtor, which raised a question about (ho executabiliiy of the decree operates 
ret judicata. A. I. R. 1927 Lab. 149—98 Ind. Cas. 7025 39 Ind. Cas. 161-12 
L. W. 34 ; A. I R. 1927 Mad. 813—26 L. W. 481. Judgment-debtor can plead at 
a later stage non executability though not previously pleaded where assignee of 
decree-holder was benamidaroi judgment-debtor. A. I. R. 1924 Mad. 189—18 M. 
L. W. 433-75 Ind. Cas. 845 ; see also 17 L. W. 319-73 Ind Cas. 213. Where a 
preliminary decree under Order XXXIV, r 4 is, as such, incapable of execution 
unless made absolute under Order XXIV, r. 5 but the judgment-debtor fails to raise 
such objection at the first application lor execution he cannot raise it later on. 
A. I. R. 192S Lah. 640-7 Lah. L J. 397=26 P. L R. 794 = 9* Ind. Cas. 254. 

Execution proceedings — separate suit — Where objection that lard of 
judgment-debtor could not be attached as he was agriculturist dismissed, no 
separate suit lies for dechraiion ihat judgment-debtor is agriculturist. A. I. R. 1930 
Lah. 628 = 31 P. L. R 191-127 Ind. Cas. 858. But an order passed in execution 
proceeding as to the nature of land which is sought to be sold is not final and sepa- 
rate sun lies. A. I. R. 1931 Oudh 62-7 O W. N. 1162=130 Ind. Cas. 115. Against 
order allowing legal representative to execute decree an appeal lies but separate 
suit is barred A. I. R 1926 Mad 536=9* Ind. Cas. 377. 

Execution proceedings — Dismlsal for default — The docirins of r’sjudi- 
m/a applicable to execution proceedings does not rest on s. if» C. P. Code and dis- 
tinction are sometimes made between positive decisions and mere dismissal for 

default. * • " 38 ; see also A. I. R. 1936 Pesh. 41 

= 160 Inc =71 M L. J 493=44 L. W. 565 ; 39 

C W. N. . *.. 193s All. 238-1933 A. L. J. 278= 

153 Ind. < ■ ^ , 

12. [A^ew.] Where a plaintiff is precluded by rules from instituting a 

further suit in respect of any particular cause 
Bar to further suit. of action, he shall not be entitled to * 
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a suit in respect of such cause of action in any Court to which this Code 
applies. 

Notes -A decree against a £urp«ed legal rerre«enta*Ue dees not bar a fresh 
suit on the same cause of action agajnst the real one. A. I. R. «9:8 I aL 3G.=*>oa 

Ind. Cas, 558 = 9 Pat- T- £07. 

13 [S. 14.] A foreign judgment shall be conclusive as to any matter 
thereby directly adjudicated upon between the 
When foreign judgment net patties or between parties under whom 

conclusive. jj,jy qj them claim litigating under the 

same title except— , . . ^ , 

(a) where it has not been pronounced by a Court of competent 

jurisdiction ; . , , 

(b) where it has not betn given on the merits of the case ; 

(c) where it appears on the face of the proceedings to be founded on an 
incorrect view of international law or a rcforal to recognise the law of [British 
India] in cases in which such law is applicable ; 

(d) where the proceedings in which the judgment was obtained are 
opposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(0 where it sustains a claim founded on a breach of any law in force 
in [British India]. 

Amendment in Burma.— For words wirbin brackets, substitute "Briiish 
Burma” in Burma. 

Scope.— This section appMes to plaintiffs as well as defeodants. A. I. R. 
1938 Rang. 319-6 Rang. S53=i»6lnd. Cas465;A. I.R 19:8 Mad. 337-5iM. 
730-S4M L J. 479 Seciion J3 refers to cases where far one reason oranother, 
the costrotersy raised In the action has not been the subject of direct adjudication 
by the Court. 40 M. 113-44 1. A. 6-33 M. L J. 35 = A L. J. 9:->9 Bom. L. R. 
S06— 21 C. \V. N.35S P. C. A judgment of a foreign Court gr.antiDg probate of a 
Will is conclusive etidence that the iosirument passed was tesiaisentary according 
to the law of ih e foreign country, ft proves nothing else. A. 1. R. 1936 .Mad. 197 - 
1936 M.\V.N. 82-43 L 'V. 75- 

Clause (a)— Decision of a foreign Court under the authority of the state on a 
subjtci-mattcr ofrrr is conclosive A. I R. 1928 P. C. 83-47 C. L. T. 263- 
30 Bom. L. R. 753 (P. C.)- 107 Ind. Cas. 

the land outside the jiuisdict on of the < • • ; 

Courts. A I. R. 1929 Lah. 627= ti9 . • • 

without juiisdiciIoA is not binding 144 1 ' “ . ' 

W. 410= A. I. R. 1933 Mad. 393-64 M. L ^ .s „ ..j 

jurisdiction to pass a decree against a defendant in a personal action for money 
where the defendant on the date of the suit ts not a resident of the foreign state 
at all, but a resident of British India. 59 M. 918=162 Ind. Cas. 904= 1936 >1. W. 
N. 47S = 43 L. W. £o7 = A. I. R J936 Mad. 552=71 M L. J. 93 ; see also citOnnal 
V. haftute. 63 C. I033 = 6t C L. J. 175=40 C. W. N. 591. A question under 
section 13 (a) of the C. P. Code as 10 whether the foreign Coun ivas a Court of 
rompetent jurisdiction must be determined in regard to the personal actions, not 
by the territorial law of tbe foreign state but by the rules of Private International 
law. In a personal action, a foreign Court has jurisdiction in an international 
sense 5 if (1) the defendant is the subject of the foreign country in which the 
judgment has been delivered; or{»Y) be was a resident in that foreign country 
when the action began ; or (»«•) he, m the character of a plaintiff, has selected the 
forum in which he is afterwards sued; or («•) he b«d voluntarily apoeared m 
^hat Court J? «s jurisdiction ; or (») he had coniraaed to submit 

V- — , . .. V., obtained; or (t>i) — 

in respect of which ibe cause of 
* ■ . . .®3C. 1033 = 63 C. L. J. 173 = 

. . . „ ... * reiga judgment to be valid cause 

of action for a sun upon it in British India roust be final and conclusive in «he Coart 
m which it is passed. 158. Ind. Cas. S47=A. !. R. 1935 Rang. 384. Foreign 
judgments stand upon a difiereat footing and the considerauons which apply to the 
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jud(;ments of ordinary Courts in Hritish lndi.-i, do not npply to them in their 
cnlireiy. Therefore the executing Court can enter into the question. Whether 
the foreign Court had juris liction to pn* a decree against the judgment*debtors 
and if it finds that the iudenicnl*debinr was not amenable to the lutisdlctlon of 

,j... e-..* — «!..■* “Ot pronounced by tbe Court of 

c< « r. L. K. 240=158 Ind. C.as. 

2 • . ■ icy had been passed by the 

C operation of the provisions of 

s ■ the suit on foreign judgment 

to decide whether the decision of the foreign Court on the materials put before it 
is right or not The duly of the Court is merely to see that the foreign Court has 
applied its minds to the facts and the laav on the point. A. I. R. 1934 Bom. 
390 = 56 Bom. L R, 844., A person whose interest was !n conflict with that of .a 
minor was appointed a guardian ttd httm in a suit against the minor in a foreign 
Court. That Court decided against the minor and upon this decision the minor 
sued the ntainiifT in .a British Court ; //^Af that since that person w.as not a fit 
person todie appointed n guardian and that the foreign Court did not follow the 
rules and procedure under order 33 or the rules of natural justice in appointing 
him a guardian, the minor was not properly represented in the suit In the foreign 
Court, and the appointment has prejudicial to the defence of the minor (here, and 
the foreign Court decree against the miccr was not binding on the minor and did 
not avail the plaintiff. Ibid. 

C. L. J. 2q 


there IS the category in winch the defence IS put in, but is struck out and 
judgrnent is Anidcialfy given by default without any judicial consideration of the 
plamtiiTs evidence at all. Stcondly, there is the class of cate where no defence has 

...- K..- .u. <i« -».i „ plainiifPs evidence 

' procedure. Thirdly, 

• ■ ' ■ where the ptamtifl’s 

• * *56 before me now is 

* • . . . Ijq cleaily within the 

' . *• . =21 C. W. N. 3 S 8 )... 

' view, primarily, this 
lave argued that it was 
oviso to the ordinary 

rules of ret fudtcala in the Code, for the purpose of protecting persons in India from 
^ ^ outside the British Empire where 

way compatible with ideas of British 
. ' ' ' (he British Indian Courts if it was 

■ , 146=123 Ind. Cas 6co. An erparte 

decree of a foreign Court IS not a decree on merits and as such not binding on the 
British Indian Couris. A. I. R. 1930 Mad. i49=S7 M L J 459= *23 Ind. Cas. 
579 ! A. I. U. 1928 Mad. 133*336 L. W 803=107 Ind. Cas 810; 82 Ind. C.is. 425 
= 47 M. 877=47 M, L. J 3 j 6 ; but see 92 Ind. Cas. 491 = A. I. R. 1926 Mad. 259=22 
L. W. 8ao. 


Exparie judgment of foreieiT Court passed only on pl.-iiniiff's pleading is no judg- 
• — - * ' --5 Ind. Cas 465; A. 1 . K. 


555 A. I R. 1933 Mad. 

* ■ • ive if the defendant filed 

nstriiction. 11 L. W. 609— 

. i . ■ • ;meni is a judgrnent on 

■ ■. ... ■ . 1925 Mad. 788 = 21 L. 

. ■ • . = 158 Ind. Cas. 547. An 

• ' ■ ■ ■■ . . hen the defendant, after 

proper service fails to appear Such default of appearance amounts to admission 
of the plainiilT’s claim, 16 hah. 768=158 Ind. Cas 113 = A. I. _R. 193S hah. 396=37 
I‘. L. R. 852. But decision against a party due to default on his part is not judgment/' 
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Eivtn on mails of ike case. A. I. P. W? AH. 5io-ss A. L. ]. £87=105 led. Cm. 
186 i see also no lod. Ca*. Si-A. I. B. 193s Lab. 6«"A. I. R. I93a Lab. 689. 

OHuse{c).— Iiiternaiional law governs rules of jurisdiction of foreign Courts. 
Submission to jurisdiction of foreign Court creates jurisdiction. A. I. R. >925 Mad. 

788*21 L. \V. 33o=*£ 6 Ind. Cas 492. Execution of power of .ittorney in favour^ of 

another empowering bun to conduct litigation ' ^ T* ■' ' ' ' . . . 

to its jurisdiction. A. I. R. 192$ Mad. ** * ' ■ ■ : 

677*82 Ind. Cas. 4JS; b R. 19^6 Mad. 2S9 ■ ■ ■ 

be deiermi' 

733*=3 L. t 
Cas. S97. ■ 
recognize i 
India, the j 

successfully sje in India J48 Ind. Cas. 297= 1934 M. W. N. 658*39 L. \V. 58* 
A.I.R 1934 hlad. 145*66 M. L. J 203 

Clause (d).— Proceedings ag.V«nsi minor defendant without appointing guardian 
/r/m are opposed to natural justice A. I. R. 1927 Lah. 200*8 Lah. ;4*t02lnd. 
Cas. 523. Suits based on foreign judgmeois should not be dismissed .ibhough they 
are merely contrary to natural justice 13 P. W. R. 1916*34 Ind 025.255. Mistake 
of law in a foreign Judgment does not vitiate It unless the procedure is opposed to 
natural justice. 4 * M- 205 = 34 M L. J. 295 = 45 Ind. Cas. 703. 

Clause A. I. R. 1922 Lab. 175. 


by the law of the country. 39 M. 

I48=(i9i 6) M. W. X. 83=32 fnd. 
in the inquiry before it refuses to 
deceased's immovable properly in 
not one on which the plaintiff can 


Clauseff)— Foreign judgment cannot be challenged even if opposed to Indian 
law. 9 Bur L. T. 106*35 Ind. Cas 741 

British India.—For meaning of British India in us application to British Burma. 
Burma General Clauses Act of tSqS, %. 2 <5) given under s 29 of this book, 

Objection to jurisdiction when can be taken— Objection as to jurisdic* 
tion of foreign Court can be raised even in execution proceeding. A1 R 1925 Cal. 
95S"89 Ind. Cas. 347-41 C. L. J 5O3“30 C W N 785-98 Ind Ca«, 740; see 
also A I. R. 1925 Mad. 788*21 L W. 330-S6 Ind Cas. 492 A Court which 
entertains a suit on a foreign judgment cannot msiitute an crqiury into the merits 
of the original action or the propriety of the decision. A I R. 1924 All >61-46 
A. 119-21 A L. J 890-79 Ind Cas. 332. 

Subtrusrion— Whatsis subinission is^ a question of some nicety. Submission 


.. . .. - i.* ive, .1. ; lyju Maa, 552 

!“• Cas 904-43 L. W. 607 = 71 M. L. J. 
. * V J ^88. The British 

- • » Courts of a foreign c.ovmts'} 

in an action a Biiiisb subject, nol resident m lhat country at 

the date ot the acliun, »bo has neither appeared in the suit nut subinitted tnihe 
juiisdicliun of the foreign Cuurt 63 M L. J 76t = igi2 M. \v N Iii.-e6 I W 

7S6-Mulnd. Cas, 588. The effec. of Ihe decisiuu’lf ihe J„dreial^iL^i,h-e"i; 
14 [S. 13, Exp. IV.] The Court shall presume, upon the production 


Presumption as to foreign 


of any document 


purporting to be a certified 


. „ judgment, that such judgmeot 

pronounced by a Court of competent juris* 
diction un tss the contrary appeara on the record; but such presumption 
may be displaced by proving want of jurisdiction. ^ ^ 
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Notes.— In a suil on foreign judgment every presumption is made in favour of 

j.j ’ 7 -ij 4' • • ^ . , . . _ _ 


Flacb or Suing. 


Court in which suits to be 
instituted. 


15. jS. 15.] Ever; suit shall be instituted 
in the Court of the lowest grade competent to 
try it. 


Scope of tbo section. — This section is a proviso to ss. iq and 20 of the 
Bengal Civil Courts Act. The word “shall" in this section is Imperative on the 
' ' ' - r ■ '"whose bcne6l it is intended. 7 A. 23o=sA. W. N. 

. . , ■ • • ' and ' * .* ' 

t wh 

reversed on appeal on the ground of w. 

N. 1885, i ; see also ij M. 241 j 17 C. 155. 

Even where two Courts have concurrent jurisdiction to try the same suit, in view 
of the imperative wording of s. 15, C. P. Code, every suit must be instituted in the 
Court oi the lowest grade h.avingjurisdictioo to try the same. 4S L. R. 264 ; but 
see 184 P, R. 1888. Tha trial of the suit by a Court of higher grade is merely an 
irregularity. A. I. R. 1927 Mad 568«»53 M. L. J. 3a3«24 L. W. 367. The Sub- 
Judge should not have returned the plaint to the Court of MunsifTeven if it was 
afterwards found that the value of (he subject-matter was below Rs. 5,000. (1930) 
A. L J. 386-122 Ind. Cas. 187. Pnma facte the plaintiffs claim determines the 
jurisdiction unless some other principles come into operation to prevent such a 
result. A 1. R. 1924 Cal. 783-51 C. 737-28 C. W. N, 710-78 Ind. Cas. 747 j see 
also A. I. R. 1933 Pa". 346-14$ (nd. Cas. 294. The party should hie his suit in 
the Court of lowest grade. The higher Court can try a suit triable by the Court of 
lower grade. A. 1. R. 1925 Rang. 378— 4 Dur. L. J. 104-90 Ind. Cas. 728 Date 
of presentation to the proper Court is the date of institution of the suit. A. I. R. 
1928 Bom. 421-52 Bom, 548-30 Bom. L. R. 970 The section is exhausted once 
the institution tabes place in accordance with us provision. 54 Ind. Cas. 655. The 
value put by a plaintiff pnma facie determines jurisdiction. 9 S. L. R. 164-32 
Ind. Cas 629. Where a Judge receives plaints for distributing to proper Courts, 
he acts ministerially. His discretion overrides the provisions of s. 15, m so far as 
he can direct a suit which might be tried by a Court of lower jurisdiction to be 
tried by a Court of higher jurisdiction But a suit is barred by the provision of 
this section, s to Ind. Cas 293— A I. R. 1928 Lah. 484. Section 1 5 is not one of the 
sections excepted by s. 120 but cfearly itcannot apply to the High Court in the 
exercise of its original civil jurisdiction. A. I. R 1935 Rang. 517. Inthecaseof 
under valuation of relief It is the duly of the Court on the motion of either party or 
Ex propno motu 10 order that the plaint be returned for presentation in the proper 
Court. 3 A. \V. R. 405. 


Suits to be instituted where 
subject-matter situate. 


16. [S, 16.] Subject lo the pecuniary or 
other limitations prescribed by any law, suits— 


(0) for the recovery of immovable property with or without rent or 
profits, 

(1) for the partition of immovable property, 

(c) for foreclosure, sale or redemption in the case of a mortgage of or 
charge upon immovable properly, 

(d) for the determination of any other right to or interest in immovable 
property, 

(«?) for compensation for wrong to immovable property, 

(/■) for the recovery of movable property actually under distraint or 
attachment, 

C. P. Code— 9 
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Shan be instUoled in *e Couil ■within the locil limiu of whose jurlsdiclion 
the propeitv is situate ; . _ 

■ Provided that a suit to obtain relief respecting, or compensation for wrong 
to immovable property held by or on behalf of the defendant may, where the 
relief soucbl can be entirely obtained through his personal obedience, be in- 
stituted eUher in the Court within the local limits of nhosa jurisdiction the 
properly is situate, or in the Court within the local limits of whose jurisdic- 
tion the defendant actually and voluntarily resides, or carries on business, or 
personally works for gain. _ 

'£xph}ialion.—ia'ihU section “property” means property situate in British 
India. 

Scope of the Bection. — Non-compliance with provisions of ss. j6 to 20 ^ts not 


for a declaration that the probate proceedioRs shall not affect the plaintiffs .and for 
the adminisUailon of the estate left by the testator, dors not fall under s. iC. A. f. 
R. 1926 Lah. 456=94 Ind, Cas. 1046 Where ihc properiics are situate in different 
t.. ..j parties btinging successive suits. 32 fnd. 

« • W. to?. Section 16 applies only to suits 

terty. A. I. R 19:3 Mad. 109= 16 L. W. 

I •• *• An agent of plaintiffs firm at Delhi obtain- 

. A shop in Nasik District. The parties bad 

• 1 at Delhi. Further ihe goods were sent by 

rt$ bad jurisdiction, that the Delhi Court bad 
jurisdiction as the goods were made over to t.tilway company in Delhi and that 
section 39, Sale of Goods Act, would apply. A. i. R. 1934 Lahore 44^144 Ind. Cas. 
828. • The Province of Derar isa foreign lernto.y and a Uritlsh Indian Court has no 
lurisdiction to pass a decree upon a mortgage for sale of property situate in Berar. 
A. I. R 1935 Nag. 250=159 tnd. Ca?. 739 (F. B.) ; see aKo A I R. 1935 Nag. igj ; 
4 N. L R. 6t. In suit relating to movable property a Court, within whose jurisdic- 
tion ihi* movable property is kept, has jurisdiction to try the case. A. 1 . IL 1934 
All. 236=47 Ind. Ca' J9I = A. L. R. 1931 All 721 = 3 A. W. R. 11. The Courts in 
India like the EngUsti Ccurts have a limited juiisdiciioa to entertain suits relating 
to foreign immovable property. These Courts have power to exercise a jurisdic- 
lion in /rrrtiBcfl/, in respect of foreign immovables against person locally within 
the jurisdiction, in case where there isan equity between the panics arising from 
contracts, fraud or trust provided that the decision of title be not directly involved. 
But such an equity must beo! a personal nature, j.e., there must be either a fiduciary 
relationship or privity of some oiher kind between the paities A. 1 . R. 1034 Sind 
123 = 28 S. L. R. 54 


Clause (a).— The object of the detailed provisions of s. 16, C. P. Code 1882 is 
to limit junsdiction in respect of claims to immovable property to Court within 
whose local jurisdiction such property may be situated ; and as a rule, Indian Courts 
have no power to decide on rights and interests in immovab'e properly Ivinrr out- 
side the local jurisdict.on. 23 B 22. A suit for rent can be brought where pro- 
perty IS situate or where the tenant resides But a suit for ejectment can be brought 
r * ‘ 11. 619=27 C. W. N. 542 = 77 Ind. 

_ • of the deceased is cognizible by the 

”. . ' the immovable property is situate. 

id. Cas. 691. Ss. 16 and 17 apply both 

or in part within the jurisdiciion of the Court. A.^h^R^ ig2^Lab Vo6-^27^P 'l'°R^ 
393 = 96 Iod.Cas 69«. Courtsm British India cannot SerS’ fsuhwi.hrespeci 
to property outside IIS Jurisdiction. A. I. R. 1928 Nag 2ge = 24 N i R or=m 
“nd^“deMhis taw!, 1’"''"™?" ofconiract to sslHa^d ts'aU.t for 



S. 10.1 


Tun coos or civil procedurs. 


67 


•declaring ihal. A Will set up is a forjreryanl Or its cancellation can he Instiiuied 
under s. 20 (r) in a Court Invtni; iurisdiction over .iny put of the properties dealt 
with by the Will A I. R. iOJ3 Mai io9»43 M. L. j. 6i5-.(i922) M. W. N. 834 = 
16 L. W. T8S-72 Ind. Cls. 920. • - 

Clauao (b).— Where Ihe property in respect of which a partition suit is filed, 
consists cf both movaide and immovables, the immovable property being outside 
the jurisdiction of the Court and the morable within jurisiiiction, the Court may 
grant relief so far as movable property Is concerned, but must decline jurisiction 
with regard to immovable property. 25 S. L. R. 27S»A. I R. 1931 Sind So»=i3l 
Ird. Cas. 1S6. 

Clauso fo).-~This section does not apply ton suit for declaration, that a mort- 
gage decree in respect of propenics at PatnA passed by the Court at Benares is in 
operation against the plainttfi. A I. R. 1924 l’a» 831 *=75 Ind. Cas. 469. 

Clause (d)— Section 16 (d) icctudes a charge on imirovable property. A. I. R. 
1931 Sind 47= 131 Ind. Cas. 182. A su.t for n*AinteD.ince with a pra)er for a charge 
on property within jurisdiction cf a Court IS cogniiable by tbe Court. i8Bom.L.U 
671=40 B. 337«« »2 Ir.d Cas 985. A suit for specific peifotmance is not a suit fo. 
land or for the ^cteimiration cf any right 10 or inierest in immovable properiyr 
9 Bur. L. T. 119=36 ind. Cas 431. A suit to enforce a charge created of the land, 
can be instituted in the Court where the land ts situated. epM.L. J, 639«°42 M> 
795 = 2 L. W. 1046=* 18 M. L. T 464 = 31 Ind Cas. 255. A suit on a promissory- 
note and also for declaration that the decretal amount is a charge on a certain pto- 
perty mortgaged as securiiy fer payment of the amount on promissory-note falls 
under clause (d) A I. R. 1926 Lah. 660=96 Ind. Cas. 752. A suit for accounts 
cannot be considered to be a soil in respect of an interest in immovable properly 
within (he meaning of s. (6 (d), C. P. Code, merely because the accounts relate to a 
f.ictcry. 32 B. L R. 464 Where to a suit for maintenance by a Hindu widow 
IS added a further claim for a declaration (hat the ps«t and future maintenance due 
to the plaintifT and costs of the suit are a charge 00 a certain immovable properties 
in ihe hands of the defendant, the sun falls wiihin the purview of s. 16 (d), C, P. 
Code. A f R 1935 Mad. 1043=158 Ind Cas 1012=1935 h* 'V. N 1135-43 L 
W. 647 Where the dispute submitted to aibiiration involves ihe determination of 
A right to or interest in immovable propeities situated outside the Jutisdiciloo of 
the Coun, the Court would have no jurisdiction to hie the award. A. I. R. 1934 
Sind 183. 

. Clause (f).-“Couri in whose jurisdiction ipov.ible properly is kept haa jurisdic- 
tion to try suit relating to movable properly. A. I. R 1934 All. 226=1934 A. L. J. 
234=147 Ind. Cas. 44(. 

Proviso. —The Court cannot in the case of immovable property situate without 

the jurisdiction, give relief rn m/x, siifl it can entertain a suit in respect of u when 
the relief sought can be entirely obiamed through the defendant’s obedience. (1885) 
A. W. N. 195. A suit for dissolution of partnership can be instituted in the Court 


means "all ihe defendants" A I. R 1924 C.al 443 = 73 Ind. Cas 405. A suit for 
x/rexxre prohis of laud situate outside Driiish India can be instituted in British India 
if the decree can be executed by the personal obedience of the defendant. A. 1. R. 
1922 Bom. 188 = 46 D 108 = 23 Bom L R 903=68 Ind Ca? 510 In administration- 
suit, where property is partly ooisidc jurisdiction, the Court cannot Order delivery of 
such property to administrator but can order person in possession to account for the 
portion as condition to his obtaining bis share, if any, in the estate. A. 1. R. 1921 B. 
B. 82=11 L B R. 188 = 66 Ind Ca«. 53a A British Indian Court will not adjudicate 
on questions relating to the title to, or the right to the possession of, immovable 
properly out of British India. But the Code does rot forbid the institution of a suit 
for r/rexnr profits of immovable propery outside British India where th^e decree of 
the Court can be effectively enforced by the personal obedience of the defendant 
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sbaU be insUluled in the Conil within the local limiu of whose iurisdiction 
Ibe property is situate : , , , 

* Provided that a suit to obtain relief respecting, or compensation for wrong 
to immovable property held by or on behalf of the defendant may, where the 
relief souabt can be entirely obtained through his personal obedience, be in- 
stituted either in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of whose jurisdic- 
tion the defendant actually and voluntarily resides, or carries on business, or 
personally works for gain. ... 

. ' Explanation.— In Ihis seclion ‘'property" means properly situate in Drilish 
India. 


lui a utLiaUi.i-ju uirti. utc pwuaic pioLcetuiins inaii not aiiect me piamiiiis anu loi 
the administlaiion of the estate lelt by the testator, does not fall under s. i6. A. 1. 
R. igibLah 456=94 Ind. Cas. 1046 Where the properties are siiu.itc in different 

J urisdictions these sections are no bar to parties bringing successive suits. 32 Ind. 
:as. 423=119161 1 M. W. N u 6«3L.\V. 107. Seetton 16 applies only to suns 
determining rights in immovable property. A I R 1923 Mad. io9“«6L. W. 
78S"43M L j 615 = 72 Ind. Cas. 920. An agent of plaintilTs firm at Delhi obtain* 
cd an order from the defendant who had a shop in Nasik Dislnci, The parties had 
agreed that all claims should be settled at Delhi. Further the goods were sent hy 
rail from D elhi : /fr/ifthat both Courts had jurisdiction, that the Delhi Court had 
jurisdiction as the goods were made over to railway company in Delhi and that 
section 39, Sate of Goods Act, would apply. A 1. R. >934 Lahore 4 4 *“144 Ind. Cas. 
838. ' The Province of Derar is a foreign territo.y and a British Indian Court has no 
jurisdiction to pass a decree upon a mortgage (or sale of property situate in Berar. 
A. I. R. 193S Nag 250=159 tnd. Ca? 739 (F. D.) ; see aUo A. I. R. «93S Nag. 192 ; 
4 N. L R. 6r. In suit relating to movable property a Court, within whose jurisdic- 
tion the movable property is kept, has jurisdiction to iry the case A. I. R. 1934 
AU 226«47 Ind, Ca« Jpt — A. L. R. 1934 All 721 = 3 A W. R. 11. The Courts m 
India like she English Ccuits have a limited jutisdiction to euieitain suits relating 
to foreign immovable properly. These Courts hive power to exercise n jurisdic- 
tion in personam, in respect of foreign immovables against person locally within 
the jurisdiction, in case where there is an equity between the parties arising from 
contracts, fraud or trust provided that the decision of title be not directly involved. 
But such an equity must be of a personal nature, r there must be either a fiduciary 
relationship or privity of some other kind between the patties. A. I. R. 1934 Sind 
123 = 28 S L. R. 54 


Clause (a).— The object of the detailed provisions of s 16, C P. Code, 1882. is 
tohmih jurisdiction in respect of claims to iminoiable property 10 Court within 
whose local jurisdiction such property may be situated 5 and as a rule, Indian Courts 
have no power to decide on rights and interests in immovab’e property lying out- 
side the local junsdicl.on. 33 B. 22. A suit (or rent can be brought where pro- 

a suit fer ejectment can be brought 
619=27 C. W. N. 542 = 77 Ind. 
• the deceased is cognizible by the 

he immovable property is situate. 

„ , . Cas. 691. Ss. i6 and 17 apply both 

properties the latter must be situate wholly 
r ^ A. I. R. 1926 Lah. 506=27 P. L. R. 

393 = 96 Ind. Cas 691. Courts m British Indiacannot entertain a suit with respect 
JO property outside ns jurisdiction A. I R. 1928 Nag 29e = 24 N L. R Qr=ii i 
^ specific performance of contract to sell land is’a suit for 

land under this section, 143 Ind, Cas. 759=A. I. R. 103, Mad atfi A suit for 

“‘Srhr^ubhe Rc^hgious Endowment Act that 

U the temple is situate, A. I. 

K. 1928 Mad. 1272=28 L.W. 535=55 M.L.J. 605 = 116 Ind. cL 561. A suit for 
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(^fdarin^ l))3l.a Wil) set Dp is a tor^eryanl lor its r.incc)bfion can he JnstitutctJ 
under s. 20 (f) in a Court having juriscliciion over any pm of the properties dealt 
with by the Will A I. R. >023 Mad. io9»43 M. L. J. 6tS-(i922) M. W. N. 834=* 
16 L. \V. TgS"72 Ind. Cas, 920. . . . 

Clause (b). — Where the property in respect of which a partition suit is filed, 
consists of both movable and Immovables, the immovable property being outside 
the jurisdiction of the Court and the ntovahie within jurisdiction, the Coutt may 
prant relief so far as movable property is concerned, but must decline jurisdiction 
with regard to immovable property. 25 S. L. R. 27S-A. IK. 1931 Sind 50=131 
Ird. Cas. if6. 

C’ “■* ' • * *-. * » it for declaration, that a mort- 

' ■ ■ • ■ ■ • by the Court at Denares is in 

* I ■ • • 51=75 Ind. Cas 469. 

Clause (d) —Section )6 (d) includes a charge on imirovable property, A. 1. R. 
1931 Sind 47= 131 ind. Cas. 182. A su.t for irainten-ince wiib n prajer for a charge 
on property within jurisdiction cf a Court is cogriiible by the Court. 18 Rom. L. R 
67 = 40 R 337 = vatrd Cas 985. A suit for specific perfoimance is not a suit fo. 
land or for the ^etemtration cf any tight 10 or interest in immovable properiyr 
9 Bur. L. T. 119 = 36 Ind Cas 431. A suit to enforce a charge created of the land, 
can be instituted in the Court where the land is situated. 29 M L. J. 639=42 M. 
795 = 2 L. W. 1046=18 M.L T 464 = 31 Ind Cas. 255. A suit on a promissoiy- 
note and also for declaration that the decretal amount is .a charge on a certain pio- 
perty mortgaged as security fer payment of the amount on promissory-note falls 
under clause (d) A I. R. 1926 Lah. 660=96 Ind. Cas. 752. A sun for accounts 
cannot be considered 10 be a S'ut in respect of an interest in immovable property 
within (he meaning of s. 16 (d). C. F. Code, merely because the accounts relate to a 
factory 32 P, L R. 464. Where to a suit for maintenance by a Hindu widow 
IS added a further claim for a declaration that the pa*t and future maintenance due 
10 the plaintifTnnd costs of the suit are a charge 00 a certain immovable properties 
in the hands of the defendant, the suit falls wiibin the purview of s. 16 fd), C. P. 
Code. A I. R t9?S Mad. 1043= 158 Ind Cas 1012=1935 M. W. N. 1135 = 42 L 
W. 647* Where the dispute submitted to aibitraiion involves the determination of 
n right to or interest in inimov.abIe propeities situated outside the jurisdiction of 
the Court, the Court would have no jurisdiction to file the award. A. I. R. 1934 
Sind 183. • 

Clause (f).— Court in whose jurisdiction movible properly is kept haa jurisdic- 
tion to try suit relating to movable property. A. I. R. 1934 All. 226= 1934 A. L. J. 
234 = 147 Ind. Cas. 44(. 

Proviso. — The Court cafthot in the case of immovable property situate without 
the jurisdiction, give relief rn rrm, still it can entertain a suit in respect of it when 


carried on in two places, Court tn both places can eniertain a suit lor dissolution ot 
partnership. A. I. R 1926 Mad. 427=50 M. U J 298=23 L W 361. “Defendant" 
means “all the defendanis." AIR 1924 Cal. 443“‘73 Ind Ca«._4o5- A suit for 
trtesne profits of land situate outside British India can be instliuied in Ornish India 
if the decree can be executed by the persona! obedience of the defendant. A. I. R. 
1922 Bom. 188=46 B 108 = 23 Bom L R. 903=68 Ind Cas. 510. In administration- 
suit. where property is partly outside jurisdiction, the Court cannot order delivery of 
such property to administrator but can order person in possession to account for the 
portion as condition to his obtainpg bis share, if any, in the estate. A I. R i9Ji L. 
0. 82 = 11 L B. K. t8S = 66 Ind Ca«. 530 A Briii*h Indian Court will not adjudicate 
on questions rehting to the thic 10, or the right to the possession of, immovable 
properly out of British India But the Code does rot forbid the instiluiion of a suit 
for tnemt profits of immovable propery outside British India where the decree of 
the Court can be effectively enforced by the personal obedience of the defendant 
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shall be instituted in the Couil within the local limits of whose Jurisdiction 
the property is situate ; . 

Provided that a suit to obtain relief respecting, or compensation for wrong 
to immovable property held by or on behalf of the defendant may, where the 
relief sought can be entirely obtained through his personal obedience, be in- 
stituted either in the Court within the local limits of Vibose jurisdiction the 
property is situate, or in the Court within the local limits of whose jurisdic- 
tion the defendant actually and voluntarily resides, or carries on business, or 
personally works for gain. 

\Explamt{on.-^\u this section “property” means property situate in British 
India. 


• • V • , • • • • • . . • • . iiolding that that 

• : . *• 1 . J. 448. A suit 

• plainiiffs and for 

the admmisnauon of ihe estate lelt by «be testator, does not fall upder s. 16. A. 1. 
R. 19:6 Lah. 4S6«94 Ind. Cas. 1046 Where ihe propenies are siiuate in difTerent 
jurisdictions these sections are no bar to parlies biinging successive suits. 32 Ind. 
Car M.W, W, 10?. Section 16 applies only to suits 

determining rights in immovable property. A. I. R 1923 Mad. J09«»i6L. \V, 
78S»43 M. L. J. 615-72 tnd. Cas. 920. An agent of plaintifTs firm at Delhi obtain- 
.,4 r./.-. .V, j.... shop in Nasik Disiricf. The parties bad 

• 1 at Delhi, Further ihe goods were sent by 

< < rts had jurisdiction, that the Delhi Court had 

« • over to railway company in Delhi and that 

beuiuii 39, oaie ui uouas Act, would apply. A. I. R. 1934 Lahore 44^144 lod. Cas. 
828 The Province of Derar is a foreign territo.y and a llriilsh Indian Court has no 
jurisdiction to pass a decree upon a mortgage for sale of property situate in Uerar. 
A. 1. R 1935 Hag. 250-159 tnd Cas 739 (F. B.) ; see aUo A. I R. I93S Nag, 192 ; 
4H,L R. 01. tn suUrelattnc 10 movable properly a Court, within whose jutisdic- 
lion thi* movable property is Kept, has jurisdiction to try the case. A. f. K. 1934 
All 226-47 Ind. Ca< 591 — A. L R 1934 AH 721-3 A. W.R. li._ The Courts in 
India like the English Ccutis have a limited jurisdiction to entertain suits relating 
to foreign immovable property. These Courts hive power to exercise a jurisdic- 
tion in personam, in respect of foreign immovables against person locally within 
the jurisdiction, in case where there IS an equity between the parties arising from 
contracts, fraud or trust provided that the decision of title be not dittcily involved. 
But such an equity must be of a peisonal nature, r e , there must be either a fiduciary 
relationship or privity of some other kind between the parties A. I. R. 1934 Sind 
123-58 S. L. R. 54 


Clause (a) —The object of the detailed provisions of 5 16, C P. Code, 1882. is 
(0 limR jurisdiction in respect of claims to immovable properly to Court within 
whose local jurisdiction such property may be situated ; and as a rule, Indian Courts 
have no power to decide on rights and interests in iramovab’e properly lying out- 
side the Iccal jurisdiction. 23 B 22 A suit for rent can be brought where pro- 
perty IS situate or where the tenant resides But a suit fer ejectment can be broueht 

only where property rt situate. A. 1. R. 1923 Cal 619=27 C. W, N. 542-77 Ind. 
Cas. SS3 S"" — . the deceased is cognizible by the 

he immovable property is situate. 


Court II 

A I R. i^f Cas. 691. Ss. i6and 17 apply both 

to movable aiiu imrarwable properties the latier must be situate wholly 
ofiVnT Cns ‘fin Court A. I. R. 1926 Lah. 506- 27 P. L. B. 

^'Uish India canttot entertain a suit with respect 

Kd ^nLrVhls fi-rf specific performance of contract to sell land is a suit for 

l43>d,Cas. 7Sg=A 1 R ,93, Mad. 436. A suit for 
jj Religious Endowment Act that 

T} the temple is situate, A.L 

. 16 Ind. Cas. 561. A suit for 
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cTfclaring iliai a Will set up is a forser^ and far its.canccllaiion can be instituied 
under s. 20 (c) in .1 Court Inving jurisdiction over .iny put of the properties dealt 
with by the Will A 1. R. 1023 Mad. io9»43 M. L. J. 6ts«»(i922) M. W. N. 834 = 
16 L. W. 785 = 72 Ind. Cas. 92a 

Clause (b). — Where the property in respect of which a partition suit is filed, 
cor.sisis of both movable and imcnosables, the immovable property being outside 
the jurisdiction of the Cotirt and the movable within jurisdiction, the Court may 
grant relief so far as movable property is concerned, but must decline jurisdiction 
xHth regard to immovable property. 25 S. L. R. 37S“A. I R. i93t Sind 50=131 
Ird. Cas. 1S6. 

Clause fc). — This section dots not apply to a suit for declaration, that a rnort- 
gage decree in respect of properties at I’ain.i p.issed by the Court at Benares is in 

operation against the piainttfl. A I. R. 1921 I'at 83i«=75 Ind. Ca« 469. 

Clause (d)— Section :6 (d) includes a charge on imn-ovable property. A. I. R. 
1931 Sind 47=131 ind. Cas. 182. A suit for ipainten.ance with a prajer for a charge 
on property within jurisdiction cfa Court is cogoirable by the Court. 18 Boro. L. R 
67 = 40 B 337=52 Ind Cas 985. A sun for specific peifotmance Is not a suit fo. 
land or for the deietmiration cf any right to or {merest m immovable propertyr 
9 But. L T. 119 = 36 Ind Cas 431. A suit to enfoice a charge created of the land, 
can be instituted in the Court where the band is situated. 29 M L. J, 639=42 M. 
795 = 2 L. W. 1046=18 M L. T 464 = 31 Ind Cas. 255. A suit on a promissory- 
note and also for declaration that the decretal amount IS a charge on a certain pio- 
perty mortgaged as security for payment of the amount on promissory-note falls 
under clause (d) A i. R. 1926 Lab. Wo=96 Ind. Cas. 752. A suit for accounts 
cannot be considered to be a s»it in respect of an interest in immovable properly 
within the meaning of s. 16 (d), C. P. Code, merely because the accounts relate to a 
fiictory 32 p, L R. 464. Where to a suit for maintenance by a Hindu widow 
IS added a further claim for a declaration that ibe past and future maintenance due 
to the plaintilT and costs of the sun are a charge on a certain immovable properties 
in the hands of ihc defendani. the suit falls within the purview of s. 16 (d), C. P 
Code A. I. R. 1935 Mad. 1043— 158 Ind Cas 1012=1935 M W. N. 1135-42 L. 
VV. 647, Where the dispute submitted 10 aibiiraiion involves the determination of 
n right to or interest in immov.'ible propeities situated outside the jurisdiction of 
the Courr, the Court would have no jurisdiction to file the award. A. I. R. 1934 
Sind 183. 

Clause (f).-— Court in whose jurisdiction movible property is kept haa jurisdic- 
tion to try suit relating to movable property. A. I. R. J934 All. aco- 1934 A. L. j. 
234=147 Ind. Cas. 441. 

Proviso.-— The Court cannot in the case of immovable property situate without 
the jurisdiction, give relief »■« sull It can entertain a suit m respect of it when 


defendant resides. A. I. R. 1926 Nag. 313=93 Ind. Cas. 103. When business is 
carried on in two places, Court in both places can entertain a suit for dissolution of 
partnership A. I. R 1926 Mad. 427=50 M. L J 298 = 23 L. W. 361. ‘■Defendant" 
means "all the defendanis” A I. B 1924 C-al 443 = 73 Ind. Cas. 405. A suit for 
r/rerrre profits of land situate outside British India can be instituted in British India 
if the decree can be executed by the personal obedience of the defendant. A. I. R. 
J922 Bom. 188=46 B. 108 = 23 Bom L R. 903=68 Ind. Cas 510 In adroinisiration- 
suit, where property is partly outside jurisdiction, the Court cannot order delivery of 
such property to adimnisiraior but can order person in possession to account for the 
portion as condition to his obtairing his share, if any, id the estate. A. 1. R. 192 1 L. 
B. 82=11 L. B. R. i8S=66 Ind. Cas. 530 A British Indian Court will not adjudicate 
on questions relating to the title to, or the right to the possession of, immovable 
properly out of British India. But the Code does rot forbid the institution of a suit 
for mesne profits of immovable propery outside British India where th^e decree of 
the Court can be effectively eaforced by the personal obedience of the defendant 
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within the jurisdiclion A. I. K. 1928 Nag. S6®*10 N. L. J. 231 — 23 N. L. R. 170* 
106 Ind. Cas. 7. 


17. [S. 19.) Where a suit is to obtain relief respecting, or compensation 
for wrong to, immovable property situate within 
Suits for the jurisdiction of different Courts, the suit may 

perty ^situate wu J instituted in any Court within the local limits 

of whose jurisdiction any portion of the property 
is situate : 


tioa of diffetent Courts. 


Provided that, in respect of the value of the subject-matter of the suit, the 
entire claim is cognizable by such Court. 

See " ■- 

any of • ' 

a Supe . , 

Courts ' . , * , ** ' ' ' ’ 

for price of goods sold he at the place where part of cause of action arose. A. 1. R. 
i924=Mad. 789 = 46 M. L- J- 37t= i9L. W. 499=3< M- L T. Ii6 = (i9?4) M. W. N. 
336«84 Ind. Cas. 691. Suit for price of goods sold ties at the place where it was 
agreed tobepaid. A. I. R. 1922 l-ah. 36=3 Lah. L. J. 459=69 Ind Cas 424. The 
words “a suit to obtain relief respecting immovable property" covers suits for fore- 


suit 

the 

Luck 

c.w • 

R. ti. 


'the tvalf 
A. I. R. 
en away 
does not 
Sag. i8g 
ging the 
where 
268 = 7 
36-36 
A. L. 
Q over 


Judge cannont order sale, even If mortgage is valid, because the Code cannot annlv 
10 such sales. 142 Ind. Cas, 130=57 B. 234=34 Bom. L R. i384 = A 1 R Fq»^ 
Bom. 642. The choice given by s. 17 can be utilised only if the Code ‘anr,tiAc.n 
both the Courts A. I. K. 1936 P. C. 189; A. I. R. jgjg P. c. j?o Se Civil 

Procedure Code including 5 . *7. extends to Courts established under Gencal Aera 

567=163 Ind Cas. 49=71 M. L T 60 tP ’ r 1= 

■ »8 t< 4L.\V.88=I7 Pat L. X isiUt C L 

' . , . >Vp"^*r*P^^sanasanV.nlhe 

Vn,. i ^ i^*^o«dure Code, could elect 

Santal Parganas. The Gaya CouHhas jurisdiction (but for s if ofFhe^Rceulanoi* of 
1872) within the meaning of s. 3(a) of the Regulation of iLf J i r^ 

292 = i5P,L.T. 237=i3Pat.486=i52lnd,Cas. 3or. ' I. R.l934 Pat. 

18.[S.16A.] (1) to be uncertain w 

Place of Institution of suit ^ jurisdiction of which two or 

where local limits of juriidic* ^uits any immovable properly is situate 

lion of Courts arc uncertain. “*^7 ope of those Courts may, if satisfied that 
Iheie I. poind for Ihe alleged uncertainl,, ' 
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record a slalemcnl lo that effect and thereupon proceed to entertain 
and dispose of any suit relating to that property, and its decree in the 
suit shall have the same effect at if the property were situate within the 
local limits of its jurisdiction : 

Provided that the suit is one triih respect to which the Court is compe- 
tent as regards the nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded unde: sub-section (i), and 
an objection is taken before an appellate or revisional Court that a decree or 
Order in a suit relating to such property was made by a Court not having 
jurisdiction where the property is situate, the appellate or revisional Court 
shall not allow the objection unless in its opinion there was, at the time of 
the institution of the suit, no reasonable ground for uncertainty as to the Court 
having jurisdiction with respect thereto and there has been a consequent fail- 
ure of justice. 


Scope. — In a suit hy the projirlelors of village B in the Musaffarnasrah dis- 
trict for a declaration that certain land awarded to (he proprietors of vilNige K, in 
the Multan District by the Settlement Authorities in a boundary dispute, belongs 
to them, and should be Included in their villace, the Munsiff of Mutaffarnaj^rah, 
in whose Court the suit was filed, not being certain whether he had jurisdiction 
to try the case, determined the question before the merits were gone into, and de- 
cided that he possessed jurisdiction. The Divisional Judge on appeal set aside 
the decree passed by the hlunsiff : //eA/ that the Dtvision.il Judge wis wrong m 
setting aside the decree passed by the Munsiff for want of jurisdiction ignoring the 
provision of this section. 25 P. L. R. 1901-1 P. L. R. 1901. 


19. [S. 18.] Where a suit is for compensation for wrong done to ilie 
r«. Person or lo movable property, if the wrong was 

w person or movables done <mhin lire local limits of the jurisdiclion of 
one Court and the defendant resides, or carries 
on business, or personally works for gain, within the local limits ofthejuris- 
diction of another Court, the suit may be instituted at (be option of the plain- 
tiffin either of the said Courts. 


UltlUratiant. 

(»} A, residing in Delhi, beats D in Calcutta, B may sue A either in Calcutta 
or in Delhi. 

{i) A, residing in Delhi, publishes in Calculla sotements defamatory of D. B, 
may sue A either in Calcutta or in Delhi. 

Scope. — Persons may be sued at the place where he carries on business though 
the cause of action arose at a different place. A. 1 R. 19?6 P. C. 88-1926^1. W. 
N. 591=31 C. W. N. 174 fP. C.>. In this section the terra “business” means com- 
mercial business A. I. R. 1927 Mad. 689=50 M. 449= 53 M L. J. 35S-39M L. 
T. 301 — 26 L \V. 558 = 105 Ind. Cas. 576. The place where ihe cause of action 
arises must be determined wiih reference to the terms of the original contract. 
65 Ind Cas. 65 = A. I R. 1922 Nag. 127. This was suit for damages for wrongful 
— 1 — -r .t.. /r j 1... Rangoon by order 

1 •' ■ » • . • . 315 resided. The ques- 

■ ■ • • • • plaint, ‘‘the wrong w.ns 

■ • ■ , irisdiction of the Chief 

Court : Held that the seizure of the boats having been made at Rangoon, it was 
the place, where the ‘wrong was done’ within the meaning of this sccnon and the 
Chief Court of Rangoon, consequently was competent to entertain the suit. 3 L. 0 , 
R. 164. Where the plaintiff has the option to file suit at two places, institution 
of suit at one of such places does not affect (be question of jurisdiction of plaintiffs 
bortaltde. A. I. R. 1933 Lah. 264, 

Sections 19 and 20 — If a person wrongfully converts a bill and receives 
the amount, the owner of the bill may either sue in tort or may waive the toit 
and recover ihe money as received 10 his use io which case the j’uiisdiaioa to 
try the suit would be determined by s. go. Where he docs not so elect but bases 
his suit on tort the jurisdiction would be determined by s. 19. An owner of a 
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Shahjog hurnii residing at K transmilted it to the drawee at B. The hutttii was 
stolen at n before reaching drawee and svas negligenlly received by a Shthjoz 
Vehari, who got it cashed from the drawee. The owner did not elect to base hu 
suit on money had and received but based it on tort : Ifehl that as the tort 
was commuted by B, 5. ig applied and therefore K Court had no jurisdiction to try 
the suit. 30 S. L. R. iSs = A. I. R. 1936 Sind J 29 


Other suits to be instituted 
where defendants reside or 
cause of action arises 


20. [S. 17.] Subject to the litnitatlons 

aforesaid, every suit shall be instituted in a 
Court within the local limits of whose juris- 
diction— 


(fli the defendant, or each of the defendants where there arc more than 
one, at the time of the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works for gain ; or 

' (fi) any of the defendants, where there are more than one, at the time 
of the commencement of the suit, actually and voluntarily resides, or ^carries 
on business, or personally works for gain, provided that in such case either 
the leave of the Court is given, or the defendants who do not reside or carry 


on business, or personally work for gain, as aforesaid, acquiesce in such ins- 


titution ; or 


(c) the cause of action wholly or in part, arises. 

Explanation Where a person has a permanent dwelling at one place 
and also a temporary residence at another place, he shall be deemed to reside 
at both places in respect of any cause of action arising at the place irhere he 
has such temporary residence. 

7/,— A corporation shall be deemed to carry on business at 
its sole or principal office in (.Drlttsh India] or, in respect of any cause of action 
arising at any place where it has also a subordinate office, at such place. 


A ^ Beanies on business in Delhi B, by his 

and requests A to deliver them to the E.ist 
the goods accordingly in Calcutta. A may 
?r in Calcutta, where ihe cause of action has 
arisen, or in D‘e1hi, where B carries on business. 

(i) A resides 'at Simla, B at Calcutta and C at Delhi. A, B .and C being 
together at Beoates, D and C make a joint promissory-note payable on demand, 
and deliver it to A. A may sue D and C at Ben.ires, where the cause of action 
arose. He may also sue them at Calcutta, where B resides, or at Delhi where C 
resides ; but in each of these cases, if the noo-resident defendant objects, the suit 
cannot proceed without the leave of the Court. 

Amendment in Burma.— For the words “British India" suhsiliuie “Ciiush 
Burma" in Burma. — Vtde G. D. Order of 1937. 

Scope of the Section -—Pr/'/rta /oc/# the question of jiuisdiciion must be 

" ’ ' ' 4 lud Cas. 507= A. I.R. igig 

' . * * . P. L. R 6=A I R. 1934 L.ab. 

* * rannot pass a partiiion decree 

, . * living out of British India. 

> 35 - 

Artually or TOluntarJy resides -Th. sorjs -aclually and volnnlarily 
rcjid..- rete. only to naioral ptrsons and not to legal oniiilt, s„ch as Liimud Com- 
panies and Government A. 1. K. 1930 Lab, 818- loC Ind. Cas <1. A personas 
deemed to reside at the place sshere he actaally and voluntarily resides and Sme! 
ou business ; he cannot be sa.d to reside at a place where he has the Lmily Tome 

8SP.Lr/^6(8- 

and a temporary residcnc . \ 

his temporary residence, ■ ■ ' * 

K. 9oS«A. I. R 1933 Lat ■ ; ...w u is • ' 
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iry such suit, 54 tnd. Cas. I30. The mere hict that the ancestral home of persons, 
who arc really residing outside the jurisdiction, was within the jurisdiction, does not 
give jurisdiction. A. 1. R. I95l All. 193- 19 A. L J. Sia«64 Ind, Cas. 688. Suit 
instituted In Court within whose jurisdiction defendant has permanent residence is 
properly instituted though he resides for business elsewhere. A. I. R. 1930 Cal. 347 
**S7 C. 65 — 125 Ind, Cas. 320 j see also 12 Utir. L. T. 120—54 Ind. cas. 65 ; 
A. I, R. 1936 Lah. 853 

Carries on bueineea— The meaning of the term “business" is commercul 
business and not the business of Government. A. I. R. 1930 Lah. 818 — 126 Ind. Cas. 
514. The test of carrying on business is not the continuity or intermittency of the 
business but the fact of owning interest in the business and receiving profit®. The 
expression “carryine on business" is used as distinct from personally working ; it 
docs not necessarily involve person'll presence or personal effort. It only means 
having an interest in a business, at that place, a voice in what it is done, a share 
in the gam or loss, and some control, if not over the actual method of working, .it 
any rate upon the existence ol the business. 26 N. L. R. 118— A. I R. 1933 Nag. 
114— 140 Ind. Car. 63; see also 19 A. L. J 696— 3 U. P. L. R. 18-65 Ind, Cas. 93 
A person can be sued at a place where he carties on business through an agent. 
5 Donr. L R. 494. Where a partneiship was entered into to carry on business at a 
certain place a suit for its dissolution can be brought only at the place of business 
and not at any other place where capital for the concern might have been subscribed, 
42 P. R. 1916-98 P W. R. t9t6-33 Ind Cas 953. h is doubtful whether the mere 
letiing of house property through an agent can be said to be carrying on busints*. 
A. I, R. 1922 Lah 164 — 66 led. Cas. 865 'The term residence is naturally a flexible 
one, but in the case of under, carrying on business it 1$ manifestly the place where 
they have A living .'ind do their daily work. A. I R. I9?4A1) 669—22 A, L J. 457 — 
79 Ind Cas 566. A firm having an office at a place at which a p, inner or man.iger 
is in control of the busiresss carried on can be considered to carry on business at 
that place. 298 L. R. 292- 164 Ind Cas )0i5-A. I. R. 1936 Sind I2r. A firm 
cariies on businees at a place where accounts ate kept. 160 Ind. Cas. 353-A. I. K. 
1936 Pat 6. 


Leave of the Court.—Clause (^) piovides that a suit may be Instituted within 
the local limits of whose jurisdiaion e.ich of the defendants, where there are more 
than one, at the time of the commencement of the suit, actually cairics on business, 
and secondly in the alternative, within the limits of whose jurisdiction any of ihe 
defendant at the time of the commencement of the suit, carries on business, provided 
that in such a case either the leave of the Court is given or a defendant who does 
not carry on business acquiesces in ibe suit Icing brought. A. I. R. 1922 All 397 — 
19 A. L. j. 696—65 Ind. Cas, 93. Where leave granted without notice under s 2o (^). 
Court cm hear objection uider s 151 ard pass necessary orders. A. I R. i933 
T .,1. . — r lion can be made after the decision of Ihe 

' ■ 1. 145 Ind. Cas 706—27 S. L. R. 232— A. I. 

• cr this sub-section should not be lightly 

■ . ■ • ’ 1934 Sind 179- 145 Ind. Cas. 706. Leave 

■ ■ ^ • notice to the defendant. 11 L. B. R 26— 

64 Ind Cas. 794. 

Acquieecence in such institution. — Not applying for stay of proceedings is 
acquiescence. 6 M. 344 ; 30 B. 81— 7 Bom. L. R 289. Where some defendants 
lived outside jurisdiction and leave to sue was refused by Court, the suit cannot go 
on unless outside defendan s acquiesced. A I. R. 1922 Bom 152-46 Bom. 229— 33 
Born. L R. 1086=64 ind Cas. 919. 


CauBe of action.— Cause of action ircludcs every fact necessary to be proved 
in order to enable plainlilT 10 sustain his aciioit. Uonafide voluntary assignment 
affords cause of action. A. I R.l933Siod 179= MS l“d. Cas 706— 27 S. L. K. 23° ! 
AVrrfv. Drown (1889) 32 Q D. D 128; see also 57 B. 306- 143 Ind. Cas. 33S-35 
Bom. L. R. i68 = A I. R- >933 Bom. 179 ; A. 1 R. 1921 Mad. 664- M L. \V. 3”- 
70 lud. Cas 284. 6s Ind. Cas. 452- A I. R. i9«Oudh 109; 39 A 
Cas 233; 34 P L. R. 771-A. 1. R. 1933 Lab 9*oj A. I. R. »934 Cal.i7S. 

Ind. Cas. SOt-A. I. R. >934 AIL 226-14? Ind- Cas. S9i ; I. R. *936 Sind 
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Cas. 38 i«A. I. R. i932 Bom. agt-A.L. R. 1932 Bom. 49* } A.l. R. 1918 Lah. 29? 
= 9 Lah. 455-10 Lah. L. J. 87-29 P- L. R. 496-109 Ind Cas. 28. A Court 
having lurrsdictton at the place where in compliance with the orders of the prin- 
cipal, the commission agent worhs, is competent to entertain a suit fnr balance ot 
accounts by the agent against his principal. 92 Ind. Cas. 273- A. L R- 1926 
287 5 see also 88 Ind. Cas. 950-26 P. L R. 335- A. I. R. 192S Lah. 387-6 Lah. 
153=7 Lab. L. J. 562. In the case of a commission agency business, a suit by me 
principal against the agent can be instituted under clause (c) of section 10, cUher 
where the contract was made or where the accounts are to be rendered and pay- 
ment Is to be made. A. I. R. 1936 Rang. 251 — 9 R. R. 9- 163 Ind. Cas 397. 

Suit against Insurance Company.— A suit ag.ainst an Insurance Com- 
pany can be brought in a place where’ ihe insurer died, because there can be no 
claim unless the death has tatcen place. 34 Bom. L. R. 815 — A. l R. 1932 Bom. 
393=140 Ind. Cas. 262-A. L. R. 1932 Bom. 779 ; A. I. R. 1934 Sipd 76 = 288. L. 
R.I92 = A.L. R. 1934 Sind76 Where a Life Assurance Company has agency in 
Madras, but the Agency acts as a post-oftice not having any discretion in the 
matter either to conclude contracts or to vary them or to enter into them, it does 
not carry on business in Madras. A I. R. 1929 Mad. 347 = 56 M. L. J. 299=29 L. 
W. 628= 121 Ind. Cas. 155. The death of the assured being a part of the plainiifl s 
cause of action in a suit on an insurance policy the sun is mainuinable .at ihe place 
of his death. 22 C. W. N. 517=44 Ind. Cas. 694 ; 41 Ind. Cas. 392. For the pur- 
poses of s, 20 of the Code, the words “cause of action’’ in cases based on contract 
of insurance, do not include the loss or damage of ihe properly insured, which is 
merely a cause of the cause, and is not even a proximate cause since the real cause 
of action is the faiUne to pay the money due under the contract and the primary 
cause of that cause is the contract itself; the destruction of the properly being only 
a secondary cause which is purely accidental beitjg due merely to the nature of the 
particular kind of contract under consideration. A 1. R. 1924 Rang. 2-76 Ind. 
Cas. 482 

Suit against non-resident foreigner.— The Civil Procedure Code empowers 
a British Court to pass judgment agains* * — — • 
the cause of action has arisen within the 

judgment. 3 Bom L R. 82=35 B. 538 ; . • 

L. J. 356-101 Ind Cas 673: see also • • 

The Court cannot pass a decree against 
which cannot be enforced against him b; 

S. L, R. 46— lot Ind, Cas. 438. 

Suit for restitution of 0 “-***'—' •- -- .r 

lights the mere fact that the p • 

a certain Court, is not sufficiei 
dant does not reside within 
never lived together there 
arise within jurisdiction and 

149 Ind. Cas, 1199^1934 M. ... ! .. . Muu. M , 

but see 59 Mad. 392=161 Ind. 033.485=43 L. W. 307= 1936 M. W. N. I9=A. 1 
R. 1936 Mad. 288 = 70 M. L. J. 288. 

Suit between principal and agent— In a suit for accounts based upon 
agency for collection of dues, it is the general contr.ict of agency with li-nbility to 
account and refund the balance which is the cause of action. A. I. R . igto Dorn. 
150— 32 Dorn, L.R. 171 = 54 B. 192 = 129 Ind Cas 586. Suit for accounts for 
agency IS cognizable by Court having jurisdiction at a place where agency was or 
was not to be carried on. A. I. R. 1929 Lah. 605=11 Lab L. J. 283 = 1 19 Ind Cas. 
481 ; see also A. I. R. 1935 Lah. 68=152 Ind. Cas. 803. In a suit between princip.il 
. and agent the cause of action arises where the contractor agency is made or 
where It was to be performed, and where the refusal to account takes place. 94 
Ind. Cas 287-A, r. R 1926 Sind 238 ; see also A I. R. 1920 Sind. 227 = 126 Ind. 

Plaintiff was employed by the defendant 

. . ,,1? ®ale the goods in the area allotted 

^ in coniravention of the terms. M 
, A.l R. 1927 Mad. 1150=103 Ind. 

''r.i **1'*^®*^. MU account of defendant’s dishonesty or 
. , . nliff has suffered a 

. . ’ ■ the conduct cotn- 

.X rule the princi- 
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PaI CAnooti where a^ent rarries on business elsewhere call upon him to render 
a) account at his own place of business on the ground that the money or goods 
were sent to the agent from such place. A, I. R, 1924 Lah. 593 = 75 Ind, Cas 849. 
The cause of action in a suit tor accounts against an agent arises at the place 
where the contract of agency look place or where it was to he performed and where 
account was refused. 13 lJur. L. T. I9S»>S5 Ind. Cas. 366. 

Suit for money borrowed. — Ordinarily where money is borrowed, the 
repayment of the money must be presumed to have been agreed to be made at the 
place of residence of the lender. A. I. R. i929 Lah. 86S»it8 Ind. Cas. 8g8 j 48 A. 
510=34 A. L. J. 591=92 Ind Cas 492 ; see also 59 B. 365 = 37 Bom. L. R. 357 = 
A. I. R. 1935 Bom 2835 A. 1. R. 1935 Nag. 144. A suit based on Awrtf// can be 
brought in the High Court in whose jurisdiction the hunAi w.is endorsed and pay- 
ment was made after default, because an endorsement on the hundi is a p.irt of the 
ciuse of action. A. I R. tgsSSind 86 = 22 S.L R. 305= 107 Ind. Cas 318. Where 
the creditor resided at P .and the debtor had a permanent family house at P, but the 
loan was borrowed at 0, where the debtor had a temporary residence, Court at 1’ 
had jurisdiction to try the suit in respect of the loan A I. R, 1926 Mad. 1207=24 
L. \V. 536 = 97 Ind Cat. 1027. Where the loan was harrowed at S but the defend- 
ants were residents of H .and the loan was also repayable at H. the Court at S has 
.... ^ I. n. 1925 P. C. 290 = 

' " .■ * L f 1=34 A, L.J. 48=27 Pat. L. R. t = S3 C. 

‘ 58»3oC. W. N. 577 (P. C.)=92 fnd Cas. 760 

wrmnariiy i| goods are purcb.ased. or money is borrowed, the payment for the goods 
cr re-payment of money must be presumed to have been agreed to be made at the 
place ol the residence of the sellor or the lender as the case may be. A I. R. 1023 
All 4$5 = 7i Ind Cas 431 Where money on a pro-note was intended to be paia in 
place A, (he Court at A has jurisdiction to enteri.ain a suit on the pro note under 
this section, 20 P. R. 1916=10 P. W. R. 1916=31 Ind. Cas 698. A suit on a Attnd/ 
dishonoured after acceptance ag.sinst the drawer and acceptor is brought in the 
proper forum if instituted in the Court having jurjsdictio.-) at the place of drawing, 
2 O L. J 132 = 34 Ind. C.is tgt The ordinary rule is that a debtor must seek his 
creditor to My him. 15A L J 653=41 Ind Cas S90 If there is nothing as to 
the place where the money under a bond is payable, the Court must be guided by 
the intention of the parties and where this cannot be determined, a presumption as 
to (he place may be drawn. 49 Ind. Cas. 950 

Other cases. — Where a person purchased a ticket for journey by railway at 
Agra but fell out of the tram and was injured owing to the neglect of the Rail- 
way Company at B, the cause ol action for a suit for damages arises at B and 
not at Agra. 41A. 488 = 17 A. L J. 506= 50 Ind. Cas. 130. Defendants from Cawn- 
porc sent a bale of cotton to the plaintiff at Jhann without an order or direction from 
the latter. Plaintiff accepted to hold the goods on behalf of the defendant at 
defendant's risk. In a suit for recovery of charges the cause of action was held 
to arise at ///anrr. 15 A, L. J. 513=41 Ind. Cas. 904. Discovery of the fraud is no 
part of the cause of action. The cause of action is the fraud A, I. R. 1923 M.2d. 272. 
= (1922) M. W. N. 81 1 = 72 Ind. Cas. 982. Where txparte decree obtained in one 
Court sent for^xecuiion to another Court, (he latter Court can entertain a suit to set 
aside the decree on the ground of fraud. A. I. R. 1928 Oudh 88=3 Luck. 142 = 
4 O. W. N. 1103= 106 Ind. Cas 54i;se6also A. 1. R. 1937 Lah 778=100 Ind Cas. 
164; 27 P L. R. 5i7 = A. 1. R. 1926 Lah. 277 Where defendant is ordinarily a 
resident in the Punjab but carried on business at QuetU he can be sued in Quetta 
though (because of action took place in Persia. 31 C. W. N. i74=A. I. R. 1926 
P. C. 88 = 96 Ind. Cas 887. The proper course to set aside a decree is to get it 
set aside by the Court that granted the decree. A. I R. 1924 Pat. 831 = 75 Ind. 
Cas. 469 In a suit for damages for breach of contract to marry, part of the 
cause of action arises at the place where the marriage is to take place, though 
the agreement to marry is entered at another place. 65 Ind. Cas. 812. An as- 
signment of a claim whether soloniary or by virtue of adjudication of the per- 
son in whom that claim resides form a part of the cause of action in a suit 
in respect of that claim and ihe Court wilhm whose limits the said as- 
signment takes place can entertain ihe suit. A. L R 1926 Sind 31 = 20 S. L. R. 
209 In a suit for refund of over-charge demanded from a consignee by a foreign 
railway the cause of action arises in part at the place where the contract for 
carrying was made and so the Court at the latter place has jurisdiction to try 
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the suit. A. I. R. 1915 All. 823=L. B. 6A. 39? = 88 1 ncl. Cas 575 - Where a thing 
Is purchased at C and the property passes to the vendee, but p.arl of the purchase 
money is paid at D, to which place the article is sent, a Court at D, has iunsdic- 
tlon to try suit by vendee for return of purchase money on ihe ground of breaci 
of warranty by the vendor. A. I. R. 1926 Cal. ioocE 6 Ind. Cas. 10^6. Whert 
payment was according to the contract to be made In one place but was made in 
another owing to ihe plaintiff's own default, advantage can not be tahen of th< 
fact to give him a choice of jurisdiction. A. I. H. 1921 Lah. 213=17 P.^L. R, 1922 
= 64 Ind. Cas. 387. If the plaintiff and defendant are wiihm the jurisdiclioc 
of the Court the plaintiff can file a suit against the defendant for dissolulioa 
oi partnership, even though that partnership commenced and was carried on ir 
foreign territory. A, I. R. 1921 Bom. 460=45 B. 1228 = 23 Bom. L. R. 5 l 3'“63 
Cas. 959 Where payment for goods purchased by the phaintiff or on his behalf bj 
somebody else, was to be made at place J by bills drawn against and presented tc 
the plainiilf at place T, new part of iW cause of action arose at T and thcrtforc 
a suit for an amount due for short fall in goods ordered and for damages or 
account of inferiority of quality of those goods lies in the Court in the jurisdiction 
of which place T is situated. A. I. R. 1935 Mad, 663 = 68 M, L. J. 504 (F. B) = 4 t 
L. W. 519=1935 M. W. N. 554= 156 Ind. Cas. 1041. In the absence of an agttt- 
raent that account should be taken elsewhere, a suit for the taking of the account! 
of a partnership should be instuued in the Court within whose jurisdiction tb« 
business of the partnership was carried on. 17 .A L. J. 1015 = 52 Ind. Cas. 655 
In a suit on fire msuiance, pan of the cause of action arises where fire occurs anO 
the suit is maintainsble at that place. A. I R. 1928 Nag 305=11 N. L. J. 184- 
113 Ind, Cas. 896. In a suit for damages for cooversion of land it Is open to (hi 
plaintiffs to proceed against any one or more of ihe joint tort-feasors as they maj 
elect. Therefore a suu staned against one of the (toit-feasorsl, who itsidcs it 
Calcutta, can be r • 

leave of the Cot • ■ . , 

Cal, 887-32 C. ’ • ■ • 

tably atises with 

A. I. R, 1929 Sin * ' • ' 

was originally ri • ■ 

if the place where the cause of action arises ceases to be situate within its juris 
diction. A, 1 . R, 1928 Mad, 746— 28 L. W, 885— 114 lad. Cas 545. No hard anc 
fast rule as to revision can be laid down In case of decisions as to jurisdictlor 
under s. 2 and each case most be decided on its own merits. A. I. R. 1923 Lah 
565 = 77 Ind Cas. 764. Wherein order to bring a suit within the jurisdiction of a 
Court of a particular locality, the pbmiiCr makes false statements knowing them 
to be false that is fraud on the Court and cannot give the Court jurisdiction which ii 
originally had not. A I. R. 1923 Ail. 137 = 45 A. 193=71 Ind. Cas. 411. 


ExpiaHat'^- " • • •' gygj. jj carries on its business 

irrespective if a corpotatlon such as Bank has 

So branch 0 • jurisdictions, and a suit can be 

brought in • ement of a right in respect of 

which a cause of action exists within the limits of each independent jurisdiction. 
4 Pat. L. J. i4t=(i9W) Rat 155=48 Ind. Cas. 943. The whole of the Punjab Pro- 
vince cannot be said to be a single place for the purpose of Explanation II and 
so it cannot be claimed that the Punjab Government can be sued at any place with- 
in the limits of that Province. A. I. R, 1930 Lah. 818=126 Ind. Cas. 514. ^ 

2 1 . [A^ew.l No objection as to the place of suinp shall be allowed by any 
Objections to jurisdiction. appellate or revisional Court unless such objec- 
tion was taken in the Court of first instance 
at the earliest possible opportunity and in all cases where issues are settled 
at ot before such settlement, and unless there has been a consequent failure 
of justice. ’ 


Scope — 

Court 10 deal 
tion. A. t. R. : 

1930P.C. 18S, ^ 

as to the place of suing and not as to the nature of the Court in 'which''7he 'suit"*bas 
been filed. A. I. R. 1931 All. 406, Where a decree has been passed by a Court 
having no lettuetial jurisdiction over the maviei mcontroveisy and no objection was 


inherent incompetency in a 
properly outside its jurisdic- 
seealsoyfiC. 193; A. I. R. 
it-utun 21 refers only to an objection made 
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taken as lo the place of suinR, an independent suit for its avoidance is not barred by 
s. 21 and it is not legitimate to extend the bar of the section. 1931 A. L. J. 240= A. 

A. 454= 131 Ijid. Cas. 248. ^ Section 21 does not apply to the Chartered 
T» -t • .1 , , ,• , • • .. j... jjjgg apply to a 

• which goes to the 

■ ' ■ )f the Court, which 

of the suit and an 

■ ■ . • s 170. Where the 

• _ f jurisdiction based 

on the pecuniary value of the subject-matter of the suit, an objection, raised in anpeal 
to the place of suing, on the ground that the defendant resided outside the jurisdic- 
tion of the trial Court, cannot be entertained, as the point was not specifically raised 


parlies cannot confer jurisdiction. A I 1933 Mad. 471 = 38 L W 896= 146 lad. 
Cas. 204 ; A. 7. R 1933 Lah. 425. A Court cannot also acquire jitnsdictian by the 
acquiescence of the parlies. A. I. R. 1933 Mad. 346=1933 M W, N. 208=142 Iml. 
Cas 613. The principles underlying this section applies to proceedings other than 
original suits. 29 N. L. R. 342 = A. I. R. 1933 Nag. 318 In a case under this section 
.!.» _ ... .... « .e.. 1 - ...4 I, t. ,...•...•.1 : jjisdtction of another 

• • ■ • alter and that there 

* * al jurisdiction should 

• • • • • 133 All. 298-141 Ind. 

' * • under clause >2 of 

* . . - . ^ • 5 of suing, as con 

templated by s 2J,C F. Code, was not taken at the earliest possible opportunity 
cannot confer on the Court that jurisdiction which it does not possess 40 C \V N. 
63 — 164 Ind. Cas 907 ; see also A. I R. I935 Rang 517. It is an established principle 
of law that in a case which the Court 1$ competent to try, if the parties without ob- 
jection join issue and go to trial, the defendant cannot subsequently dispute its Juris- 
diction upon the ground that there were irregularities in the initial procedure which 
if objected to at the time would have led to the dismissal of the suit. S. 21, C. P. Code 
applies to such a ase. Out section 21. has no application to a case in which a Court 
which has no jurisdiction over the subject-matter of the action passes a decree which 
is wholly void and the maxim applies that consent ctnnot give jurisd'ClIon. A. I. R 
1936 Nag. 1=31 N. L. R. (Sup ) 57= i6t Ind Cas. 877. Question of junsdiciion can 
be allowed to be raised on completion of proceedings if questions depend upon 
decision of some fact or point of law. 142 Ind. Cas. 113 = 12 P.at 117=13 P. L T. 
737=A I. R. 1933 Pat. 104. Questions of junsdiciion must be decided first. 17 R. D. 
t47 = toO. W. N. i 43 = A. I. K. 1933 Oudh 191. Question of jurisdiction canmt 
be raised collaterally except when there is absolute lick of junsdiciion in Court 
passing decree. 142 Ind. Cas. 113=12 Pat. 117=13? I- T. 737 = A. 1 R 1933 Pat 
104 : see also 34 C. W. N. 999=A. I. R I931 Cal. 327=131 Ind. Cas 396 An 
objection as to the place of suing cannot be raised for the first time in appeal or 
second appeal. A. I. R. 1931 Oudh 136=7 O. W. N. 1079=129 Ind Cas. 331; 
see also A. I. R. 1930 Mad. 541 = 126 Ind. Cas. 730; 48 Ind. Cas. 465; 41 Ind. 
Cas 161. 


Order in a mortgage suit for sale of land m a scheduled district can be set aside 
Section 21 does not apply to such a caso. 42M. 813=46! A 151 = 17 A L. J. 694=37 
M. L. J. 11=21 Bom. L. R. gi4“3oC. L J. 209=23 C. W.N 1033 = 51 Ind Cas. 185 
Section 13, Letters Patent (Calcutta) is not controlled by s. 21 of C P. Code A. 1. R. 
1929 Cal 3S8=49C.L J. 212 = 56 C. 940= «2o Ind. Cas 577. Decree passed cannot 
be challenged by a separate suit if objeaion as to jurisdiction is waived. A. I. R. 
1929 Lah 449=1 ( L.ah, L. J. 306— laofnd Cas, 279 Seciton 21 applies also (oan 
application for setting aside an decree. A I R. 1930 All S73 = (t930) A. L. I. 

997=52 A. 947=133 Ind. Cas. 35; see also 37 M.L.J 3I9“26ML T.l86-ioL\V. 
a93 = (i9i9)M. W. N. 636-53 Ind Cas 463. Section 2i applies to execuHoa 
proceedings also, 43 M. 135 = 11 L W. 232=37 M. L J 4<2=26 M. L. T. 271 — 53 
iDd. Cas. 579 5 eo/ttra ; 27 C.W. N. 542-A.I R. 1923 Cat 619-77 Ind Cas. 253 S *« 
also A. I. R. 1918 Mad. 746-28 L. W. S85-»4 Ind Cas. S«5 (where it bai been heU 
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that the principle is nppticahle>. This stttlon (Joes cot apply to suit in lltitish Indian 
Court against a non-resident forc5gn«r on a cause of action which arose wholly outside 
British territory. A I. R. 1928 Lah. 297=9 Lah- 455 = 29 P. L. R. 406= 10 Lah. L; J. 
S7=io9lnd. Cas. 2?. This section also has no application to cases of fottign 
judgments sought under the provisions of s 44 to be executed in British Indian 
Courts. A. I. R. 192s Mad. 788=21 L W. 330 = 86 Ind Cas. 492* Waiver of a 

. • to a sale 

: , •• • . , M. L. T. 

, ' • • - • • ing aside 

■ . - • siricily 

•• .•••*,■ •; . Ind. Cas 

. ■ ed in a 

■ j * , ■ • Section 

2t govejns alt casts of want of ittntonal jarisdiction. A. L R> 1924 Mad, 697=34 
M L T 275 = 20 L. \V. 467=87 Ind. Cas. 34*. Obj'ectbn as to jurisdiction catinot 
ceding if its absence was dependent upon a fact 

■ * A. 1. R. 1922 Pal. 322=67 Ind. Cas.6S6. Patty 

1 inst-twtion of suit cannot subsequently dispute 
ui. Luuiv uu ^lutiuu of such irregularities. A. 1. R. *934 Sind t. 
Question of jurisdiction can be considered by the appsll-atc Court from a Revenue 
Court even though a plea of want of jurisdiction is not raised in the trial Court. A. I. 
R. 1934 All 139. Question regarding Conit's jurisdiction to try suit should be 
decided by aid of Civil Procedure Code. A. 1. R. >934 All. 226. 

The preliminary point that a suit will pot lie in a British Indian Court can be 
raised at any stage of the suit notwithstanding $. 21 of the C. P. Code. A. 1. R- 
1934 Sind 123 = 288. L. R. 54. In appicHate Court upheld the decisioa of the 
lower Court passed wiibout jurisdiction in the absence of prejudice to the defen' 
dants A. 1. R. 1934 Lah. 233 = 36 P. L. R. 99-149 Ind. Cas. 1050. Section 21 
only lays down that a defect as to leiritoria! jurisdiction cannot be questioned on 
appeal or revision except in certain circumstances. A. I. R. 1934 Lah. 652=35 
P.L R.482 — A.L.R, 1934 Lah. 610=14: Ind Cas. >35. Tbe general principle 
underlying this section applies to execution proceedings although the section itself 
is no. applicable to e-xecutlon proceedings 15: Ind. Cas. 891 = 1934 M. W. N. 
8?8-A. 1. R. *934 Mad 573-40 L. W. 284. 

Appellate Court when can Interfere.— The question of jurisdiction should 
be raised in tbe Court ol hrsr instance and the appellate Court can hear it if preju- 
dice is caused by the trial in the first Court. A. I. R. 1925 Mad. 171=79 Ind. Cas. 
857 , see also A. I R. 1924 Pat. 527=2 Pat. L. R. 74 Civ. = 8o Ind. Cas 745 ; 136 
Ind. Cas. 17=32 P L R 874 — A. 1. R. 1932 Lah. 135 Appellate or reversional 
Court cannot entertain objections as to place of suing unless there has been a con* 
sequent failure of justice. A 1 R. 1931 Lab. 142=32 P. L. R. 50'=* 131 ftid. Cas. 276 ; 
128 lad. Cas. 496 = A. l.R. J93oLab. 1016 , A. 1. R. 1929 All. 236 = 117 Ind. Cas. 
824 j 32 P. L. R. 874 ; A. I. R. 093') A, 556=131 Ind. Cas. 603 ; 136 Ind. Cas, *7= 
32 P. L. R. 874=A. 1. R. 193a Lah. 135=1. R. 1933 L 193 ; roS fnd. Cas. 221 = 
A. 1. R. 1928 Pat. 324=7 Pat. 216=9 P- L.T, 789 ; A. 1. R. 1922 Ouclh 124 ; 62 Ind. 
Cas 399=A. I. R. 1921 A 66=19 A. L. J. 305 ; 52 Ind. Cas. 801 = 42 A. 74 = 7 A. 
L. J. 1034 . 49 Ind. Cas. 44t=2l P. W.R. 1919=47 Ind Cas. 764=(i9i8) M, W N 
661 5 22 C. W. N. 5*7 =44 Ind Cas 694 ; 93 P. R- *916=37 Ind. Cas. 114 ; 9 B«r. 
L.T. 110=36 Ind. Cas. 43*5 *28 Ind. Cas. 496=31 P. L. R. 6i6=A. I. R. 1930 
Lab. 1016. 


Objection to jurisdiction talten in lower Court at a later stage must be entertained 
in revision. A. 1. R 1930 All. 873=52 A 947=132 Ind. Cas. 35 = 1910 A. L, I 007; 
s=c also A. 1. R. 1935 Pal. l6o=.l6 Pal. L, T. 103-14 Pal. Tht principio 
underlying s. 21 is that the objection to territorial jurisdiction is cured not merely 
for the purpose of the appellate and rtvisional Court, but cured entirely and for all 
purposes., A. I R. 1935 Mad. 117=47 M. L. J. 44* =87 InJ. Cas. 15;. An objection 
as to ternioriai jurisdiction raised before appellate Court must be determined on 
merits AI.R. *921 All. 66=19 A. LJ. 305=62 Ind. Cas. 399 Appellate Court 
need interfere even in cast of absence of junsdiction where there was no failure of 
justice within the meaning of section ai, *58 Ind. Cas. 2S2 = A. I. R. 19^5 
Mad* 574- ... 
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22. [S. 22.] Where a suit may bt instituted in any one of two or more 
- f , Courts and is instituted in one of such Courts, 

one^ Court earliest possible opportunity and in 

all cases where issues are settled at or before 


such settlementi apply to have the suit transferred to another Court, and the 
Court to which such application is made, after considering the objections of the 
other parties (if any), shall determine in which of the several Courts having 
jurisdiction the suit shall proceed. 


Scope. — It is only when a suit may be brought in one or other of two Courts, 
both of which have jurisdiction, that an application may be made for transfer. Where 
the jurisdiction of one cf the Courts is denied an application cannot lie. 71 Ind 
Cas. 368»A. 1. R, 1923 hah. aSS. An appitcaiion under section 23 not presented at 
the earliest oppcrtuniiy must be lejccied. A. I. R. 193$ Lah. 322 = 7 L, L. J. 93=26 
P. L. R. 465 = 88 Ind. Cas. 531. Provisions being mandatory application must be 
made upon settlement of issue. A. I. R. 1925 Lab. 175 = 78 Ind. Cas. 608 ; 35 Ind. 
Cas. 6i6=n P. R 1917=150 F. W R. 1916=16 P L. R 1917. Ss 22 and 23 do 
rot apply where iransfer to the original side of a High Court from a Court sub* 
ordinate to another High Couit is desired. A. I. R. 1924 Lah. 306=69 Ind Cas 
773. In the absence of bias fer or against any parly mere taking erroneous view is 
not sufficient for transfer. A. I R 1934 AIL 37 = 1933 A L. J. 1573= 146 Ind. Cas. 
791. In a suit pending before the Original side of the High Court an application to 
transfer the case to the Court ivhere the suit ought to be tried should be made under 
s. 22 on the original side of the High Court which has seisin of the case. A. I, R. 
1934 Rang 265-13 Rang, 548=151 Ind. Cas 573 = 7 R. R- 88. Although the 
plaimiffbas a right to choose the locus for the decision of his suit and the exercise 
of his right should be restricted except (or cogent re.isons. yet where two suits 
between the patties are instituted at two different phees and the interests of the 
majoriiy of the parties ate such that the balance of convenience is undoubtedly 
that tbe two suits should be tried in the same place and the trial of the suit in the 
other place would cause so much inconveruence as would amount to an abuse of the 
' ' • place to the place 

••• ■ • • • • should be allowed. 


under s 32 does 


Cas. 644- 


t is pending, such 
L. J. 1093-159 Ind. 


Notice. — Provisions as to not’ce, not being merely directory, bar application for 
transfer if not complied with. 107 Ind Cas. 593 The«ords '‘.after nonce to other 
parties" mean notice prior to application. 11 P, R. 1917= 150 P. W. R. igi6= 16 
P. L, R. 1917 = 35 Ind Cas. 616. IiisdouLt'uI whether absence of nonce contem- 
plated by s. 22 is fatal to an application under s. 33. A. 1. R. 1934 All. 14=1933 
A. L J 1201 ; A. I. R. 1933 AH. 979=»935 A. L. J. 1093. 

Matters to be considered in granting relief — Where the law allows a 
person to institute a suit in two different Courts, it is tho plaintiff who has the right to 
choose his forum ard his choice will not be imerfered with by Court except under 

special ci" .«• »- — — r-. -1 . 

thedefenc • • 

right as e • . ... . . 

that of the . ' 

M. L. T. 4oi = (i9J7J M W. N 607 ; see also A I. R. 1928 Lah. 159=106 Ind Cas. 
896 ; A. I R 1927 Lah. 14 = 27 F. L. R 831 = 8 L.L.J 578 = 97 fnd. Cas. 390. 
Whether sufficient grounds exist depends upon the facts of each case, mere con- 
venience is not sufficient ground for transfer. A I, R. 1924 Lah. 304=69 frd. Cas. 
239; A. 1. R. 1921 Lah. 249=73 Ind C« 860 Defendants arc, by showing clear 
balance of advantage in the way of convenience and expense eniitled to have the 
case transferred to another CoorL A.i.R-1924 Oudh 410= 11 O. L. J. 377 = 86 Ind. 
Cas 495 ; see also 72 Ind. Cas 592—A. I R 1923 Lah. 383 ; 48 C. 53=A. I. R. 1921 
Cal 210 = 62 Ind. Cas MS ; 3 O L. J 200-34 Ind Cas 636. Where tbe application 
is merely an attempt to get an order from the Court nhich would enable the 
petitioner to evade the question of junsdictton decided against him, the application 
should not be allowed. A. 1. R. 1927 Lah. 183 = 100 Ind. Cas. 67. Where it was 
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established that almost all the evidence wooM be available only at the Pjacc to 
which the transfer is applied for, the transfer should be allowed. AppliMtion .or 
transfer should be made as early as possible. A. I. R. 1924 Lah. 304«o9 Ind. t-as. 
230; but see 167 P. R. 1919=54 Ind Ca«. 935. Fact that defendants witnesses 

ir —. — sferring a case. 21O.C. 217=48 

ss. 22 and 23 the question of 
• raised, i Pat. L. T. 277=56 Ind. 

• • 2 the convenience of the parties 

. • , • the circumstances should indicate 

that a suit should proceed in a Court different from the Court chosen by the 
plaintiffs. A. 1. R. 1935 All. 979=2935 A L. J. 1093= I935 A. \V. R. 1125* ^ 

23. [Ss. 22—24.] (1) Where the several Courls having jurisdiction are 
. . subordinate to the same appellate Court, an 

To what Court application appjitalion under section 22 shall be made to the 
appellate Court. 

(2) Where such Courts are subordinate to different appellate Courts but 
to the same High Court, the apilicaiion shall be made to the said High 
Court. 

(3) Where such Courts are subordinate to different High Couris, the appli- 
cation shall" be made to the High Court within the local limits of whose juris- 
diction the Court in which the suit is brought is situate. 

Amendment in Burma — In sub-section (2) omit "but to the same High 
Couri'* and "said." Omit section (3)— G. U. Order, Aptd, 1937. 

" ” ' ’ ' ' to the 

94-n 

, . • ’llBtOO 

t being 
lending 
urt can 


< ■ ‘ suns 

• • • . « rt can, 

• , . • • A suit 

can be transfetied only upon two gtouods, vit, (a) that there will not be an impar- 
tial trial by the trying Court or (b) that there is a manifest preponderance of con- 
venience to the pciiiioner if the suit is transferred to the other Court. The 
convenience of the plaintiffs and their witnesses has also to be considered, i .Pat. 
L. T. 277 = 11920) Pat. 235=56 Ind. Cas. 920. The mere fact that it would be more 
convenient to the applicant to have the action iiied elsewhere is no sufficient 

reason to force the plaintiffs summarily out of the Court in which they are entitled 

j ._ .t.„ f ...1 . , .. tem on Court-fees 

for the purpose 
• ■ • 306 = 69 Ind. Cas. 

* the transfer of a 


' ■ 1927 Bom 79 = 51 

w. ..o .V ...... ... w*. i54 rt case can oe transferred from 

one Court to another, only when the Court is satisfied that the proceedings in the 

trying Court mstuote an abuse of the process of the Couit. It is doubtful whether 

under s. 23 (3) a '•ase can be transferred from o. 1 . • • • 

side of the Calcutta High Court. 57 lad. Cs . • 

Court of Oiidh is a High Couit within 

1 1 14= A. I. R. 1928 Oudh 89 ; see also/ , i 

decree was passed by the Caienfa Small Cat : 

at Surat Court and a suit for declaring 

Sm.lCourl: aMll..tanapplicJt,oo ought to bo made under s 23 (3) iSr an 
order that the suit should be transferred to the Calcutta Hiirh roi.rr ci B 26= 
.00 lod Cat ,i,.a8 Bom. L R. .„a-A. I R. too, B™’ fa“"nd* of ha.e 
no apphcat.oo nhete the only question is whether a son Kouldbelriedby asub- 
ordin.ate Court or a High Coott or a Chief Court. But the High couit can exercise 
powers similar to those as coniempUted by 55.02 and 03 1933 A. L. J. ISW. A 
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Court of Small Causes is not competent to make a reference in a case under s. 23, 
Cl. (3) if the Court has no jurisdictioo to hear the suit. And the Chief Court will not 
order transfer of the suit, when no ereat inconvenience will be caused to the 
defendant by the trial of the suit in the Court in which it is filed. 77 P. L. R. 1909 
The Original side of a High Court is not subordinate to the Appellate side of the 
High Court within the meaning of sub*section (3). A. I. R. J934 Rang. 265 = 7 
R. R. 88-12 Rang. 548=151 Ind. Cas. 573. 


24. [S. 25.] (1) On the application of an 3 r of the patties and after 
r> ^ , notice to the parties and after heariog such 

transfer as desire to be heard, or of its own 

motion without such notice, the High Court 
or the District Court may at any stage— 

(a) transfer any suit, appeal or other proceeding pending before it for 
trial or disposal to any Court subordinate to it and competent to try or dispose 
of the same, or 

■ ‘ * eeding pending in any Court 


to any Court subordinate to it 

and competent to try or dispose of the same ; or 

(til) retransfer the same for trial or disposal to the Court from which it 
was withdrawn. 

(2) Where any suit or proceeding has been transferred or withdrawn 
under subjection (i), the Court which thereafter tries such suit may, subject 
to any special directions in the case of an order of transfer, either retry it 
Or proceed from the point at which it was transferred or withdrawn. 

(3) For the purposes of this section, Courts of Additional and Assistant 
Judges shall be deemed to be subordinate to the District Court. 

{ 4 ) The Court trying any suit transferred or withdrawn under this section 
from a Court of Small Causes, shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes. 

Scope — Where original Court finds that it has no jurisdiction to hears suit the 
District Judge has no jurisdiction under s. 24 for that seciion contemplates only a 
transfer from one competent Court (o another to transfer the suit. A. I R. 1930 
Lab. 195 = 125 Ind. Cas. 334. The power of transfer vested in the High Court or the 
District Court by s. 24 Is untrammelled by any conditions Seciion 24 is general in \\ 
ns terms, and the power of transfer and withdrawal defined by that section can be t 
exercised even wiib respect to suits which can be entertained by one Court alone ; 
aU that IS necessary to bring itno play the jurisdiction of the High Court or the 


Withdraw or transfer that suit, appeal or other proceeding from the Court m which 
it IS pending to some other Court competent to try ihe same. A. I R 1934 All. 
569=1934 A. L. J 345-3 A. W. R. 690= A. L. R. 1934 All 4i2=»5o lnd Cas 942. 
It is competent to the Senior Snbordinate Judge 10 make an administration order 
transferring a case from one of ihe Sobordinaie Judges atiacbcd to that Court to 
another. But when once a Judge has taken cognizance of a suit, any order removing 
the suit from his file Is an order of transfer. It may be no serious inconvenience is 

occasioned by such an order if the * ' t.... . 

but that IS not the point. If the ■ 

be made by the District Judge ' “ ' * • ■ 

cognizance of a suit, any order remo. „ • ■ 

V, — .j.j .p « .■a....n.«irn|iTe fcdi stribu tlon of busiress. A. J. 

• . B 466=158 Ind. Cas 382. Two suits 


Courts may be ordered to be tried 
t as. 170. No Court has jurisdlaioa to 
ss both Courts ate subordinate 10 it 


C. P. Code~Il. 
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and even a High Court has no power to compel its Institul’on in any Court beyond 
its iunsdiction. This power is entirely different from that of an order returnmi’ 
_iV_. •»'» N. L. R. 8!**4 o ln>l. Ca*. 393 * Trans* 

. than that which decide the case is 

■ . 910*, see also 45 Ind. Cas. t^“ 

■ ■ ,j " . ^ ‘ 259. Where a suit has been institu- 

ted in Court not having jurisdiction^ the District Judge has no jurisdiction to transfer 

* r-.i.-'.-'j'- •— .. - 1 . ' - • - . ,,9=53 Ind. Cas. 

5 , , ■ f Ind. Cas. -S?*. 

I - ’ the High Court 

] . iear intention of 

limiting the powers. A. 1. R. 1922 AH. 3S=.44 A. ati =»2o A. L ].44=»66 Ind, Cas. 
317. 'No Court can direct a transfer from one Court to another Unless both Courts 
are subordinate to it. High Courts should not except under most' exceptional cir- 

- • - . ■ ‘f to another Court 

. presumed to have 

I * * which really bad 

no terrilonal jurisdiction went into the case made Ioc.il inspections and recorded 
evidence fully, when the defect was found out. The plaint w.as then returned to be 
presented to the proper Court: //irW that under s 24, the High Court should send 
It for disposal to the Brst Court itself. A. I. R. 1923 All. 249=21 A. L. J. 86=73 Ind. 
Cas. 495- 

Application for transfer of suit by defendant raising Issue as to jurisdiction of 
Court tn which suit is pending is not maintainable. s 6 S L. 8.277=139 iud. 
Cas. 496= A. I R. t 9 J? Sind «i5-A. L. R. tgja Sind 24t. District Judge can 
.. — .f—.-j-j »- — c- • ••• • ■''strict Judge, to another Court 

140 Ind. Cas. 238-33 P. L. R. 

■ *ubt true that proceedings ^on 

! proceedings in appeal, which 
irict Judge, but tnis circums- 

• dge under s, 34 , C. P. Code 10 

■ subordinate Court IQ another 

‘ • IS. 238-1. R. 1932 Lab. 638. 

Where applicant for transfer has no: engaged any pleader and opposite party has 
engaged pleaders and paid them fees, the case should be transferred to another Court 
in the same place and it would be unjust to transfer It to another place. AIR. 1924 
Oudh 372 — 80 Ind Cas. 826—11 O. L. J. 337—27 0 C 401. Original side of the 
High Court has no power to transfer Insolvency proceedings from one Couit to the 
other A. 1. R. 1917 Rang. 105=4 Rang. 554- too Ind. Cas. 265: see also A. I R. 
1925 Bom. 543 -49 B- 788=27 Bom L. R. 1207=91 Ind. Cas. 160. 

* _ ' on from the file 

of S ^ ' ^ land disposal is 

not ” ’ W. 369=32 

57= 1 14 *nu. 352- Vvftere numerous suits are sought to be transferred an apph* 
tion should be made in respect of each separately. 4 Pat. L. J 13 = 49 lod. Cas. 208. 

' Afternotioetotheparties— In case of application by one party for transfer 
of case, notice to opposite party IS necessary. Transfer without notice in such case 
IS tainted with material irregularity. 136 Ind. Cas. 38i=i93iA L I io6i=?3A. 
,16-A. I. K. 1933-781 ; see also 74 Ind, Cas 249- A. I R. 19I3 oidh 740 ■ A. 

Ind.Cas.2S7; A I. R. 1,23 Ondh 240=26 
O.C.^62-74 Ind, Cns 249 ; 137 Ind. Cas. 430-A. I R. 1932 Cal. 26s = A I. R. 1932 

An nrder ot transler made wiihout nolice tn Iho other patty can be set aside in 
revision and on the application of one party. A. I. R. igae Lah iPo-.R toH Cas 
6n. Where District Jodse Iransfer. case on his o»n n?o,.o„ he efn'^do so ni.Sii 
nolicctothe patties, bet If the transfer is applied fat by a party he must issue nrtice 
before ordinary transfer under s, 24. 18 A. L. J. 3St=lj P L R fAtll 8r = i;S 
Ind. Cas, It is illegal to transfer suit without nonce to parties. 33 p W R 1017 
; 5: '"■! =“ 746. In” e atonce I 

e a parly mav well plead that he did 
• 4=84 Ind Ca« 2384 
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Atsnyetage.— Where High C' ‘ . 

it can still transfer the case at a sul • ■ « • 

notice to defendant. A. I. R. 1923 

Order for transfer should be made ^ ... . . 

been closed, but even the arguments have been heard. A. I R. 1934 Lab. 593=35 
P. L. R. 574 = A. L. R. 1934 Lab. 44*. 

Suit, appeal, oto — Suit includes execution proceedings and so execution 
proceedings can be transferred under this section. A. I. R. 1925 AH. 276=47 A. 57 
“85 Ind. Cas. 746 ; A. I. R. 1926 Ijih. 345-»95 Ind. Cas. 243 ; A. I. R. 1926 Mad. 
411 = 49 M. 746 = 50 M. L. J. i6i= 9S Ind. Cas- 12. The word "proceeding" covers 

P ■ ' • i - ■ . i 

\ • ... 

d- . . . . . 

b ■ ' ■ « . • ■■ 

T • 

A. I. R. 1936 Pai. 34*5= 163 Ind. C.i« <^2. lets not open to a District Judge in 
whose Court an .appeal under $. 476R. Cr. P. Code is pending to transfer the appeal 
to the Court of Subordinate judge. A. I. R. 1935 All. 440= 1955 A. L. J. 473, 

Any Court Subordinate to it — Divisional Court not being subordinate, to 
High Court, latter cannot transfer petition for alimony to Divisional Court. 4 ° B. 
109=17 Bom. L R. 948=31 Ind. Cas. 331. District Judge can transfer case from 
Munsiff to Sub-Judge having Small Cause Jurisdiction, though thereby party is 
deprived of his right of appeal. 36 Ind Cas 8S1. A Sub-Judge cannot exercise 
tbe powers under s. 24 unless the same are delegated to bim by the District Judge 
under ss. 37 and 44, Punjab Courts Act. 33 P. W. R 1917. A District Judge can 
delegate power of transfer but when so delegated It can only be exercised in cases 
pending in a Court subordinate to to the Court exercising the power. 52 Ind. Cas. 
352. 

Competent to try —The word “competent*’ refers to pecuniary jurisdiction 
Only. 143 Ind Cas. 75- 5* A. 824= 1932 A. L. J 984= A. U R. 1932 All. 660 Court, 
not possesiing both pecuniary and tetniocisi jurisdiction is not competent. 136 Ind. 
Cas. 384 = 1931 A. L.J. to6i = 53 A. 9i6«*A.I.R. 1933AII.178. Proper construc- 
tion to be pitt on the word is to bold that Court is competent when it can as regards 
nature and subject-matter of case and as regards pecuniary value, entertain 
transferred suit, Word does not include competence from point of view of 
terriiornl juiisdiciioR. 10 0 . \V. N. 443=A. I. R. >933 Oudh 154 = 144 Ind. Cas. 
578=6 Luck. 347 “Competent’* means of jurisdiction competent to try. 55 M. 960= 
1932 M. W N. 763=36 L. W. 476=139 Ind. Cas. 477 M i 63 M. L. J 689=A. 1 . R. 
1932 M. 683 = A. L. R. 1932 M. 1213. A transfer cannot be m.ade from one Court 
to another, unless the original Court has jurisdiction such one order, if made is 
void, A. I. R. 1928 Mad. 405 = 54 M. L. j. 145—27 L. W. 6og = io8 Ind. Cas. 413 

Grounds for transfer. — Where the Judge has expressed his opinion, the case 
should be better transferred to another Court. 109 Ind. Cas. 402 (Lah). Applicant 
under s. 24 must make out strong case for transfer. Court should not interfere 
unless expense and difficulties are so great as would lead to injustice. A. I. R. 
1930 Lah, 944= 130 Ind. Cas. 523. The fact that a Judge has decided a point of 
law arising in a previous case is not a good ground for transferring from his Court 
another case involving the same pome. A. t. R. 1930 Lah. 176— 124 Ind. Cas. 687 ; 
A. 1 . R. 1926 Lah. 343 = 94 Ind. Cas, 394 ; 78 P. L. R. 1922 = 67 Ind. Cas. 228=1921 
Lah. 357. The burden always lies on the applicant to make out a strong case for 
transfer. Mere balance of convenience would not be a sufficient ground, unless the 
expense and difficulties of the trial would be so great as to lead to injustice, or the 
forum was deliberately chosen for the purpose of working injustice A 1 . R 1931 Lah. 

115 = 31 P. L. R 920=130 Ind. Cas. 523. The onus of establishing sufficient 
ground for transfer lies heavily onlhe applicant. He must prove that he, has a 
reasonable apprehension that be might not gel justice in the Court in which the 
suit is pending. Incidents said to have taken place between a party’s plrader 
and the Judge do not justify transfer of ihecase from the Judge. A. I. R. i 93 < 
Lah. 593=35 P. L. R 574 = A. U R. 1934 Lah. 44 ? Even inaciseofa commnral 
or pua/f-communal nature, It IS notopenioa person belonging to one ccrnmunity 
to obtain the transfer of the case from a Court presided over by a Judge Mloogmg 
(0 the risal community. A. I, R. 1934 Lah 762-1 So lod. Cas. 334—36 P.J-R-sp.. 
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The High Court has no jorisdicilon to transfer the matter If the matter sought lo^be 
transferred is not one vrithin the jurisdiction of the Court. A. I. R. 1 93* Siod 95 = 
i;o Ind. Cas. 839. Defendant ha\ing infljerce in the town is no ground for transfer. 
A. L R. 1927 Lab. 80 = 98 Ind Cas. 859 Prejudice of Judge against partj’s pleader 
cannot be presumed to operate against the party and hence it is no ground for 
transfer unless it is likely to affect judicial attitude of Judge towards the jMrty or 
hts case. 91 lud. Cas 53^ The reasonable apprehension on the purt of the litigant 
should no doubt receue consideration, bat the apprehension roust be such as a 
reasonable man might reasonably be expected to have. A. I. R- 1923 Lab. 554=77 
Ind. Cas. 762. Transfer of case without looking 10 convenience of part'cs and 
^,-.1. — . .. f * T --- -- j-j f'-- 757. Burden 

... . . , ■ ant. 14 A. L 

■ 'I ■ ■ . . ‘ Court ’•here 

plaintiff brought it, must be supported bygoodcause. 17 A. L. J. 371 = 4*^387 
50 Ind. Cas. 36S. The convemeoce of the parlies in the conduct of litigation is 
certainly a relevant consMcration, and tt is perhaps not too much to say 
that it IS the basis of nearly all statutory jurisdiction on the civil side. 135 
Ind. Cas. 402 = 27 N, L. R. 307 = A. I R. I93» ^'35• 49=A. L. R. 193! 

15; sec also A. 1. R. 1933 Lab. 635 = 146 led. Cas. 3S. Where a judgment- 
debtor is justified in thinking the Subordinaie Judge is prejudiced against 
him, the case should be transferred to some other Court. A. 1. R. 1933 Lah. 
915. Mere fact that a Subordinate Judge is subordinate to Commissioner 
in his executive capacity is no ground for transfer of suit, where the person 
applying transfer has been dismissed from the office of Ghatwal and the 
suit is a declatory suit relating to that office. A. L K, 1933 Pat. 338. Where 
District Judge decided appeal on entire evidence including additional evidence 
admitted by himself and his decree was set aside and the case was remanded, it was 
held es application of transfer by party that it was a proper case for transfer. 10 
O. W. N. 443-A. L R. 1933 Oudb 154-8 Luck. 347. An order for transfer by the 
High Court is competent where two appeals are pending involving the same 
questions in the District Court and the H*gh Court respectlx-ely. A. I. R. 1933 I-ah. 
*033. Close relationship of the Judge to one of the parties is a ground for transfer, 
a r © ....ci.-j -V • , . — . .. .J r.p 


a relevant but also a material consideration, and such convenience is at the basis of 
all the anangement for statutory jurisdiction on the civil side. Where in a partition 
suit the greater pan of the propeny is situated in B District, that is a reason why it 
should be advantageous to boih panics to ta\e the suit tried in that district. The 
mere fact that the majority of the panics reside there, is not very weighty consi- 
deration in favour of transfer. That a pany has engaged a counsel with heavy fees 
is a circumstance 10 be considered wbeo ordering transfer. A. I. R. 1927 Nag. 
219=10 N. L. J. 67 = 101 Ind. Cas. 723. 

Sub-section C 2 )— Under s. 24 (2), the District Judge can transfer a Small 
Cause suit from the Court of Small Causes to another Coun not exercising Small 
Cause Court _ powers. 147 lod. Cas 334. TTie word ‘'suit” when occurs for the 
second time in sub-section (2) must be taken to include proceeding : oihercwise pans 
of subsection would be quite meaniogless. A. L R. 1936 Pesh. 56=161 Ind. 


Causes" includes a Court 
'ell as Courts constituted 
der that sub-section pro- 
■ Conns Act and no appeal 
237 = 56 C. 588 = 120 Ind. 
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not apply_to cases ttansrerrcd from Small Causes Court to Honorary MunsilTs Court. 
Decrees passed by l.ntler Court arc therefore appealable, t U. P. L. R. (H. C) 
37 ; 54 lod. Cas. 43S- Section 16, Small Cause Courts Act is no bar to the exercise 
of powers of transf^er of the District Judfte under s. ZA, C. P. Code, A. I. R. 1934 
Lah Qoi : see also 151 Ind. Cas. 3S5BA. I, R. 1934 All. 530, Where Small Cause 
Court finding question of title involved, sends a case to District Judge and the 
hatter transfers the same to a Munsiff, the District Judge’s order of transfer 
is under s. 23, Provincial Small Cause Courts Act and not under s. 24> C. P, 
Code. An appeal therefore, lay from the decision 64 Ind Cas. 335 ; see also 115 
Ind. Cas 127=»26 A. L.J. 772 = SoA. 8io=A.I. R 1929 A. Jo.The Small Cause Court 
does not cease to exist if at any time there should be no Judge to preside over it. 
A. I. R. 1925 Lah. 361 = 26 P. L. R. 308=88 Ind. Cas. 139. Where a suit instituted in 
ihe Court of Small Cause is transferred to ihe regu1.-ir side, the Judge trying the suit 
has the same powers as the Small Cause Court possessed in the matter of awarding 
compensation under s. 3 sA. A. I. R. 1930 Nag. 133=120 Ind. Cas. 412. Order of 
transfer passed under sub-chuse (4) cannot invest Court not having Small Cause 
jurisdiction with such jurisdiction nor could such an order enable a Judge having 
Small Cause jurisdiction up to a particular limit to try suit exceeding that limit as a 
Small Cause suit. A. I R. 1929 Mad 313=56 M. L. J. 649=29 L- W. 8io»i2i Ind. 
Cas. 481. Where a Small Cause suit is transferred to a Court which is not invested 
with any Small Cause jurisdiciion, the latter Court is to be deemed for the purpose 
of the transferred suit to be a Court of Sm.!!! Causes. 55 M. 960=1932 M, 3y. N. 
763=36 L. W. 479=63 M L. J. 689 = 139 Ind. Cas. 477 = A. I. R. 1932 Mad. 683= 
A. L. R. 1933 Mad. 1213 ; 133 lod. Cas. 4o2 = 37 N. L. R. 3o7a»A I. R. 1932 Nag. 
49=A.L.R. 193a Nag. 13. 1933 A. L J ii96 = A 1. R. 1933 AH. 662 = 245 Ind. 
Cas. 7or j A 1. R. 1933 All. 690-1933 A. L. J. 511 = >57 Ind. Cas 210 ; A. I. R. 
>935 All 765 } A I R. >933 Nag 43-3> N. L R. >7©; A. 1 R. 1936 Lah. 883 
Section 34 (4j makes no reference to the Court to which a case is transferred from 
a Small Cause Court being invested with Small Cause powers upto any particular 
extent or indeed with Small Cause Court powers at all. The terms of the section 
appear rather to be intended to confer the powers of a Small Cause Court upon the 
trying Court for that particular c.i»e irrespective of the powers with which the Court 
is invested Sub-section (4) gives the power to transfer a suit from a Small Cause 
Court to a regular Court irrespective of the Smalt Cause Court powers of the Court 
to which the suites transferred, provided the suit to bs transferred is within the 
limits of the pecuniary Jurisdiction of Ihe Court to which the transfer is to be made. 
Per Baker /. in 56 B 387 = 34 Bom. L- R. 931- >39 Ind. Cas. I94=A. I. R. 1932 
Bom. 486=A. L. R 193300m. 68f. Sub-clause (4) does not deal with transfers to 
a Court already invested with Small Cause powers. The word "deemed'* seems to 
indicate that it deals with transfers to .a Court without such powers Therefore where 
a suit is transferred to a Small Cause Court, there is nothing in the sub-section 
.. -iferred should be tried as Small 

om. 53 M. 963=1932 M. W. N. 

■■ ■ 477=A I. R. 1932 Mad. 683 = 

■ plates the transfer of a case from 

■ • lerefore, a Court of Small Causes 

• ill Cause Court powers has been 

transferred from the District and there is no other officer possessing such power 
there would be no Court from which the District Court can under s. 24 transfer the 
case to a ordinary Civil Court Tlie contingency where no Court or officer invested 
with Small Cause Court powers exists is provided for in $ 3 5 of ibe Provincial Small 
Cause Courts Act 34 A. I7I=A. I. R. I93t All. 574“t36 Ind. Cas 357“>93* A. 
L-J. 953 (F. B.). 

Revision.— High Court in its general powers of superintendence can direct 
transfer of a case where District Judge has refused to exercise that power under s 
34. A 1. R. 1926 Cal. 326 = 87 Ind. Cas. 170 ; A. I. R. 1927 Pat 383 = 8 P. L. T. 777 
= 103 Ind. Cas. 436. The High Court tn revision has authority to retransfera ca«e 
to the original Court without the formality of first having the plaint filed in the 
Court to which ihe case is itanslerred. A I R. 1933 All. 249 = 21 A. L. J.E6-73 
Ind. Cas. 493. The High Court has jurisdiction to make an order of transfer under 
s. 24 and not being a 'judgment* either under the Code or under any other "'express 
enactment* an order of transfer made under s. 24 is not subject 10 appeal. A. I. 
R. >933 Rang. 267 (F. D )-i3 Rang. 457^*57 Ind. Cas. 1107. 
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25 . ■ [Ss.' 20 — 21 .] ( 1 ) Where any party to a suit, appeal or other 
, _ ' ^ , proceeding pending in a High Court presided 

Power of Governor-General over by a single Jud^e objects to its being beard 
in Council to transfer suns. ^ satisfied that there are 

reasonable grounds for the objection, he shall make a report to the “Provincial 
Government,’’* who may, fay notification in the official Gazette* transfer such 
suit, appeal or proceeding to any other High Court. 

( 2 ) The law applicable to any suit, appeal or proceeding so transferred 
shall be the law which the Court in which the suit, appeal or proceeding was 
originally instituted ought to have applied to such case : 

“Provided that no suit, appeal or proceeding shall be transferred to a 
High Court without the consent of the Provincial Government of the Province 
in which that High Court has its principal seat’'-t 

Scope. —Where Governor-General in Council transfers a case to High Court 
nn its original s de, appeal lies to appellate side of the High Court. A. I. R. 1921 
Mad. 687«(t9ia) M. W. N. 830. 

Amendment in Burma. — This section has been omitted in Rurma by G D- 
orderof 1937. 

INSTITUTION OF SUITS. 


tS. 48 .] Cvety suit shall be instituted by the presentation of a 
. . plaint or in such other manner as may' be 


26 . 

InslUuUon of suits. 


prescribed 


Scope— Suit is presented when the plaint was filed id Court and not on the dale 
when it was ordered to be registered. A. I. R. 1921 Cal. aayaStC. L. J. 465«a66 
Ind Cas. 923 ; A, I R. 1929 Mad. 480-113 Ind. Cas. 350 ; 17 S. L. R, 223—85 Ind. 
Cas. B93, VVhere a suit is msiituted m Court without juiisdiction the second suit in 
proper Court is cot comiouatlon of former. A. I. R. 1929 ?. C. 103—56 C. 1048-56 
I, A. 128-(I929) A. L. J 254-33 C. W. N. 485-39 L W. 682-56 M. L. J. 614-6 
0 . W.N, 473-49 C.L.J. 462-31 Bofn.L. R. 741-115 lud. Cas SSofP.C.). The 

5 re$entatlon of a plaint after the usual Court hours at the private residence of the 
udge is valid though the Judge is not obliged 10 do so. A.l. R. 1922 Nag. 167 — 
19 N. L. R 23-65 Ind Cas. 674 ;*ee also 34 A. 48a IF. B.)-9 A, L. J. 743-14 Ind. 
Cas. 744 - Where plaintiffs servant signed and prescnied plaint and also siened 
Pa/5'1/ />a/ra, and the plaintiff did not 

_ * * -- - ^ ■ I . 

■ ... - - ,-1. - < ■ ' 


duly authorized agent. (1931) A L. J. 77 
that "every suit shall be losututcd by tb- 
manner as may be prescribed." No 


proposition that, unless 
; that does not commence 
Ind. Cas 266=33 F. L. R. 


, SUMMONS AND DISCOVERY. 

27. [S.64.] Where a suit baa been dni, iralimted, a summons may 
Summons to defendants. ^ defendant to appear and answer 

cribS be served in manner pres* 


Scope— A suit was instituted on the last day 

taiion Act The plaint was insufficiently siampet 
having teen pul in vrithin the time fixed by the Cot 
after on an application for review, the order of disn 


* Substituted by C. I. Order of jsi April 10,7 
+ Inserted by G. 1 . Order dated i. 4. 37. 
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notice to the defendant and time was granted for putting in the deficif Court-fee : 
Held that at the time the order of dismissal was set aside, there was no opposite party 
on whom the notice could be served, as the summons in the suit had not yet been 
issued on the defendant and as until the suit was registered, the suit could not 
be said to have been duly instituted. The order of dismissal passed at that stage 
of case can be reviewed without notice to the defendant. 26 C. W. N. 391BA. 1 . U. 
1922 Cal Ind. Cas. 43. 

c. . . , , 28 . [S. 85.1 ( 1 ) A summons may be 

difeniam re.idaT°n“ n'JhJl C™" 

Province. manner as may be piescribea by rules 

in force tn that province. 

( 2 ) The Court to which summons is sent shall, upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the 
summons to the Court of issue together with the record (if any) of its proceed- 
ings with regard thereto. 

Amendment in Burma. — This section has been omitted in Burma by Govern- 
ment of Burma {Adaptation 0} Lawt) Order, 

29 . [S. 6 S 0 A .1 Summonses issued by any Civil or Revenue Court situate 
beyond the limits of British India may be sent 
to the Courts in British India and served as if 

they had been issued by such Courts : 

[India] "Provided that the Court issuing such summonses have been 
established or continued by the authority of Central Government or of the 
Crown Representative, or that the Provincial Government by whose Courts a 
summons 15 (0 be served has by notification in the official Gazette declared 
the provisions of this section to apply to Courts of the Province.”* 

[Burma] "Provided (hat the Governor has by notification in the Gazette 
declared the provisions of this section to apply to such Courts "t 

Notes— Where a witness tn a Native State fail* to appear he should be examin- 
ed on commission. 144 Ind. Cas. 983«>io O. W. N. A. I. R. 1933 Oudh 128. 

British ladia.— ‘‘British India" shall mean as respects the period before 
the commencement of the Government of Burma Aci, 1935, all territories and 
places with His Majesty’s Dominions which were for the time being governed 
by His Ma • ■ '• ’of India or through any Governor 

or officer ... . of l^dia, and as repecis any period 

after that • ... as in the Government of India Act, 

I 93 S.”— 

30 . [Hew.'] Subject (0 such conditions and limitations as may be pres* 

Po».rtoo,d„di.co«,y and lima a.thet 

(he ^ of Its own motion or on the application of any 

patty, — 

(0) make such orders as may be necessary or reasonable in all matters 
relating to the delivery and answering of interrogatories, the admission of 
documents and facts, and the discovery, inspection, production, impounding 
and return of documents or other material objects pioducible as evidence ; 

( 4 ) issue summonses (0 persons whose attendance is required either to 
give evidence or to produce documents or such other objects as aforesaid ; 

(<?) Order any fact to be proved by affidavit. 

31 . [AVw ] The provisions in sections 27 , 23 and 29 shall apply to 

c. . summonses to give evidence, or to produce docu* 

TO ns to witness. ments or other material objects. 

32 . [AVw.) The Court may compel the attendance of any person to 

Penalty for default whom a summons has been issued under section 

^ ■ 30 and for that purpose may — 

* Has been substituted in India by C I. Order 1 ■ 4 * 37 ' 

t Has been substituted in Uuims by G. D. Order. 
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(rt) issue a warrant for his arrest j 
(/) attach and sell his properly ; 

(t:) impose a fine upon him not exceeding five hundred rupees ; 

{d) order him to furnish security for his appearance and in default com- 
mit him to the civil prison. 

Scope. — This section does not apply to the case of a parly who fails to produce 
documents which he has been ordered to produce. $ Pat. L J. SSo=> Pat. L. T. 
668«:58 Ind. Cas. 281. No fine will be imposed on person who fails to attend on the 
day for which he was summoned, if he is not subsequently required to give evidence 
and has not been called upon to appear on subsequent date. A. I. R. 1929 All, 850“ 
1929 A. L. J. 1216=123 Ind. Cas. 97 . Jurisdiction to impose fine vested by s. 32 has 
to be exercised only in the manner laid down by Order Xvl. 

JUDCMBMr AND DBCRBB. 

38 . [S. 108 .] The Court, after the case has been heard, shall pronounce 
, , iudgment, and on such judgment a decree shall 

Judgment and decree. follow. 

Scope— Decree drawn'up by the Court must be in accordance with judgment. 
A. 1 . R. 1924 All. 818 = 22 A L. J. 791=46 A. 864=82 Ind. Cas. 184. Court’s 
omission to daw up decree following judgment does not deprive parly of his right to 
appeal. 66 P. R. 1919 = 52 Ind. Cas 479. A party is not required to apply to draw 
up decree nor is he required to apply for copy of a decree until ii is drawn up. 
Hence party's failure so to applv does not affect right to appeal, A. I, R. 1924 Nag. 
271 = 20 N. L R. 131 = 78 Ind. Cas. 996. The judgment having been ponourceda 
decree must be prepared in accordance with it and the Court cannot direct the 
stoppage of the preparation of the decree. 11 P. 532= 13 P.L T. 304= 137 Ind Cas. 
85S=A. I R. 1931 Pat, 228 = !. R. 193* P* * 95 - 

Intbrbst. 


34 . [S. 209 l(i) Where and in so far as a decree is for the payment of 
money, the Court may, in the decree, order in* 
Interest. terest at such rate as tbe Court deems reasonable 

. . 1 ,. -as. f . — •**- •’Me of the suit to the date 

. such principal sum for 

^ . • ' ther interest at such rate 

as 'the Court deems reasonable on the a^reg.Me sum so adjudged, from the 
date of the decree to the date of payment, or to such earlier date as the Court 
thinks fit. 

(2J Where such a decree is silent with respect to the payment of further 
interest on such aggregate sum as aforesaid from the date of the decree to the 
date of payment or other earlier date, the Court shall be deemed to have refused 
such interest, and a separate suit therefor shall not lie. 

Scope.— Section 34 ‘’r its principle is not intended to be used as a means for 
providing for compound interest but to relieve the debtor of a harder rate of interest. 
But an order allowing interest up to date of decree and compounding it with the 
principal on the dale of the decree and allowing interest thereon at the Court rate 
is sanctioned bys. 34 of theC. P.Code.6i C.711. The plaintiff cannot claim the 


f 

I 




" js w. 


I1. 121 = 5/ C. 953 = 127 Ind. Cas. 76. Compound 
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in possession waits for three years and then institutes suit for recovery of possession, 
he cannot claim interest on the sum ptid as premium or for amount of rent paid at 
the time of the loan. A. I. R. 1930 Cal. 385‘= 57 C. 114 = 125 Ind. Cas 607. Interest 
allowed as stipulated for mortgage-deed at Re. 1-8 as per cent, (compound) pendente 
hte is not excessive. A. I. R. 1929 Nag. 6= itj Ind. Cas. 8gi. 

Interest on mtint profits is within discretion of Court. High Court will not 
interfere. A. I. R. tqai Pat 430*a Fat. L. T. 648 = 68 Ind. Cas. 903 ; A. I. R. igsr 
Pat. 367 — 2 P. L. T. 147 = 62 Ind. Cas. 116.5.34 has no applicability to a suit 
brought by mortgagee to recover the amount due to him on foot of the mortgage 
as a mortgage decree until it reaches the stage shown by Order XXXIV, r. 6, Civil 
Procedure Code cannot Ue said to be decree for money. A. I R. 1927 Lah. 445 = 8 
Lab. 721=9 Lah. L J. 3QI = 28P. L.R. 380 = 103 Ind. Cas. 437. In mortgage suits 
question of interest IS determined not by s. 34 but by Order XXXIV. A. 1. R- 1927 
1‘. C. 1 = 54 C. 161=25 A. L. J. 23“3i C. W. N. 390 = 52 M. L. J. 372 = 38 M.L.T. 
(P. C) 53*54 I. A. 1=29 Bom L. R. 752=45 C. L. J. 279=25 L W. 685*8 P. L. 
T. 173-99 Ind. Cas. 686 (P. C.) J 8 Luck. 315= 144 Ind. Cas 983 = 10 0. W, N. 173 
— A. 1. R. IQ33 Oudh 218 ; but see 63 I. A. 114*15 Pat. 210—38 Bom L. R. 349 
-1936O W. N. 28 = 160 Ind. Cas. 285-43 L W. 268*17 Pat. L. T. 89-1936 
A.L j 108-1936 M W.N. 308=63 C.L.J. 154-40 C. \V N.328-A.I R. 1936 
P. C. 63-70 M.L J 355 (P C)j 52 I A 4*8 (433)-5 Pat i3S-3o C. W 
N. 482, where it has been held that in such a case s 34 does apply. High 
Courts ID India being Court both of equity and of law, can award interest in 
cases which are not provided for by the Interest Act. ft is impossible to say that 
equitable principles should not bo applied m cases of contract. A questioo of equity 
must apply to all cases. A. I. R. 1927 47=97 Ind. Cas. 453. The expression 

“decree for the payment of money* Is very general and must be construed so as to 
include a claim to unliquidated damages. A. I. R. 1926 Mad. 1021 — 51 M. L. j. 243- 
1926 M. W. N. 691=97 Ind. Cas. 871. Mortgage decree should give interest at 
contract rate till date fixed for tepaytaenr, and not at 6 percent.6L.VV.296- 
33 M. L. J. 679 = 42 Ind. Cas. 349* Court-may aiiow post dten interest though not 
allowed in mortgage-deed. 3 O. L. J. 390— 36 I.id. Cas. 685. Court's jurisdiction to 
grant further interest after period of grace allowed by preliminary decree is under 
s. 209 of the Code of 1882. The proper period for allowing such further interest is 
when decree absolute is made. 27 C.L.J. 576=46 Ind. Cas 469 It is within competence 
of Inal Court in a suit for arrears of rent against an under-proprietor to award future 
interest at such rate as it considers reasonable. 6 C L. j 362 = 220 C 287 = 52 
Ind. Cas. 865. Although 24 per cent per annum 1$ high rate. Small Cause Court 
has jurisdiction to grant it A. I. R I9*3 Cal. 650=370 L.J. 399=270. VV. N. 
549 = 74 Ind Cas. 601. Interest need not be granted wher^ co-sharer makes no de- 
mand for his share of profits. A I. R. 19*3 Nag. 197= 19 N L R. 24 = 73 Ind. Cas 
142. In a suit for recovery of money representing depreciation in the value of 
goods supplied, no interest can be claimed during pendency of suit. 32 C L J 237 
= 60 Ind. Cas. 288 The granting ol interest, not specifically asked for in a suit 
for money, cannot be regarded as iuconsisiem relief and a Court has discretion to 
award interest subsequent to suit, A. I R 1921 Lah 125 = 2 Lah 256= 107 P. L. R. 
1921 = 64 Ind. Cas. 8^, 34 Bom. L. R. 129= 136 Ind. Cas. 756= A I.K. 1932 Bom. 319. 
Mere hardship would not justify a Court in disallowing contract rate_ of in- 
terest, unless evidence is ihat the lender has taken undue advantage of his posi- 
tion 60 Ind. Cas. 733 Rate allowed by morlgage-bond being excessive is nol 
sufiicient re.ason to refuse contract rate of imcrcsi. 60 Ind. Cas. 693. Court can 
give compound interest under ibis section. A. I R 1934 Bom. 86 ; 61C. 7*1. Sw'®™ 
141 does not control the discteiion passed by ihe Court under s 31, Civil Ft*®' 
dure Code, to allow fuiute interest at such rate as the Court deems reasoaib.e. 
A I, R. 1934 Oudh 239-11 O. VV. N. 763-148 Ind. Cas. 1207. Where the delay 

C. r. Code.— 12 
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in filing a suit for money is caused due lo the assurances given by the defendant 
to pay it. interest from date of instifuiion to date of decree should not be dis- 
allowed on ground of delay. A. I. R. 1934 Lah. 93= 148 Ind. Cas. 904. 

Interest pending suit.— Interest beiiveen date of suit and decree being discre- 
tionary with Court can be granted at contractual rale, A. 1 R, 1930 733= 

125 Ind Cas. 629 ; see also A. I. R. 1930 Mad. 721 = 53 475 = 32 L- W. i43 

r-, m . ^ \ r> Cas. 281- Award of inlt rest pen- 

in the absence of proper reasons. 

■ *. j * is 699 5 see also 18 N. L. J. 323 5 

. ■ ' ■ ■ . • can award interest at contractual 

. ■ . . ^ 96 Ind. Cas 310 Where parly 

delays ascertainment ol damages for a fong lime, in'erest should be allowed from 
date of suit. A I. R, 1925 Bom 547=27 Bom L. R. ri68. It is^ within Court’s 
discretion to award interest on redemption money from dale of suit 87 led Cas. 
719=A. I. R. 1926 Bom 362 = 27 Bom. L. R. 492. Unless rate ofiiterestat mort- 
gage is excessive and transaction unfair, such rate should be allowed ftndtnft Uti' 
A. I. R. 1925 Cal. 268 = 29 C W. N. 118=85 Ind, Cas Court has dUcrelion to 

award interest on damages from date of the suit to date of the decree but the Court 
should state its reasons. A. I. R. 1924 Cal 637 = 39 C. L. J 77 = 80 Ind. Cas. 87. Even 
if money carried no interest ah tnilto or for any reason had ceased to carry interest 
from and after the date of the suit for some earlier dat#, the Court may in a 
proper case apply s 34 and grant interest. A. l.R. 1924 Nag. 348 = 78 Ind. Cas. 
711. Court has discretion as to the rate of interest to be awarded a'ter instiiU' 
tion of the suit till judgment and where Couit below awarded 8 percent. Privy 
Council refused to interfere. A. I R. 1922 P. C. 46 = 43 M. L. J. 46=26 C. W. N. 
737=24 Bom. L. R. 971 = 67 Ind. Cas. 423 (P. C ). Interest pending suit is discre- 
tionary. But it should be refused in absence of proper reasons. 23 C. W. N. 336 
= 5(2 Ind. Cas. 863. In a suit for recovery of money representing depreciation in 
the value of goods supplied, no interest can be claimed during pendency of suit. 
42 A. 230=18 A. L. J. 100=59 ind. Cas 20 Section 34 has no aprlicaiion to in- 
terest alter the institution of the suit when discretions for calcula ions for this in- 
terest arc contained in Order 34. Sch.I. C. F. Code A l.R. 19U Nag. t6i ; 54 C. i6t 
(P.C.). Where the trial Court in exercise of its diseteuon has refused to award icitetest 
after suit, the appellate Court will not interfere with the order. 33 Bom. L. R. 
1220- A. l.R I93t) Bom. 549=55 B. 657. In a pure case of damages, the Court 
cannot give interest before judgment. 33 Bom. L. R. 703 = A J. R (1931) Bom. 
386=113 Ind Cas^ 861. The Court has power under s. 34 of the Code to give 
interest after suit whether claimed spec'fically in the plaint or not. 33 Bom. L, 
R.i22o=A. l.R. (193*1 Bom, 549 = 558 657. Interest is not to be granted in 
the case of damages. 25 S. L R. i04=A. I. R. (1931) Sind 121. Section 34, C. P. 
Code Rives the Court no discretion to award interest for a period prior to the 
date fixed in the rase ol a decree based on a mortgage, to the provisions of 
which the rule of applies. A. I. R. 1931 Nag. 88= 130 Ind Cas. 154. 

The award of future interest from date of institution of suit till realisation 
is discteiionary with the Court. Such tnlctest disallowed on ground of the long 
delay in bringing the suit and in the other circumstances of the case 1932 (P C ) L 
833=33 P- I- R- »9 = A. I. R. 1932 Lah.3t2=A L.R 1932 Lah. 83 ; see also 156 Ind. 
Cas. 836=A. I R. 1935 Lah. 307 ; A. L R. 1935 P«h. 58. Usu.illy the contract 

rate should prevail till the decree. 143 Ind. Cas, 43=14 Pat. L.T i3t=A 1 R lo^t 
Pat. 207. ■ ' ■ 

• laying off in 

.. .. ■ ud. A. 1. R. 

•93' * • ' ; i In an action 

' , be allowed 

to me pidiiunis irum tiic date ot hnal decree and not from the date of the olalnt. 
A. I. R. 1930 P. C. i 85 = (i 93 o) A. L. J. 868=34 C.W. N. 737 = 32 Bom. L. R. ii53 
M '='”5; c. L. J. 10=32 L w. 18,-2* P. L. R 3*8 (P. C )-12, Ind, 

Cas. 891. Ine decree for accounts and for partition does not fall under s 34 and 
suy-seciion I2) does not apply. A. I, R, 1925 Bom. 406=49 B. 282 = 27 Bom. L. R. 
226-Wlnd Cas 688. Santh.il Parganas RegoJalion does not limit the powers 

of a Court under s. 34 to -- - - 

A. I. R. 1926 Pat. 3S9=S Pal, . 
per cent, imercsi after decree 
Cas. 4*6. Future interest be 
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was disallowed from date of trial Court's decree. A. I. R. 1911 P. C. 100=24 C. W. 
N. 977=14 L. W.7io«7 0. L. J. 350=23 O. C. »So=»s8 Ind. Cas. 891=69 Ind. Cas. 
6$. The award of interest after the date of decree is in the discretion of the Court, 
it cannot be claimed as .a matter of light A. I. R. >933 Lali. 352 = 142 Ind. Cas. 408 
= 14 Lah. S9i=34 R* L R* 859 12 per cent, interest after the date of the decree is 
excessive Ordinarily 6 per cent, interest should be granted A. I. R. 1933 Lab. 
101 ; A. I. R 1933 hah. 780= >44 Ind, Cas. 601. In case of which carries 

iio interest, future interest should not be allowed. 145 Ind. Cas. 725 = A. I. R. 1923 
Lah. 440. 

Sub section (2). — Where a decree is silent with respect to further interest from 
date of decree to the date of p.ayment the Court must be deemed to have refused 
and a separate suit will not lie. 9 L. B. R. 78=11 Bur. L. T. 132 = 40 Ind. Cas. 858. 
Inspite of sub section (2) in the normal case it is highly desirable that the Judge 
should give his reason for disallowing future interest. A. I R. 1928 Nag. 115 = 106 
Ind. Cas 270 Court cannot under s. 151 award interest or damages in lieu of 
interest on decretal amount where no interest has been awarded by decree. A. 1. R. 
1924 Rang. 275 = 3 Bur L. j 58= 82 Ind. Cas. 427. Where judgment-debtor deposited 
decretal amount intending decree-hoUer to receive on condition of given security 
during pendency of appeal, but securiiy was not given and consequently money was 

not paid, the decree'holder j- ..rj, ... « r t> 

Lah. 316=120 Ind. Cas. • 

be deemed to have been re • • ’ 

W. 686-33 L T. lot 

Privy Council do not carry • 

I R. 1934 Pat. 192=15 Pat L. T. 513=13 Pat. ai-A. L. R, 1934 Pal. 103. 

Costs. 

35. [Ss. 218—221, Jud Act, 1890. S. 5, R. S. C. 0. 45, r. 1.] (1) 

^ . Subject to such conditions and limitations as 

* may be prescribed, and to the provisions of any 

law for ibe time being in force, the costs of and incident to all suits shall be 
in the discretion of the Court, and the Court shall have full power to determine 
by whom or out of what property and to what extent such costs are to be paid, 
and to give ail necessary directions for the purposes aforesaid. The fact that 
the Court has no jurisdiction to try the suit shall be no bar to the exercise of 
such powers, 

(2) Where the Court directs that any costs shall not follow the event, the 
Court shall state its reasons in writing. 

(3) The Court may give interest on costs at any rate not exceeding six 
per cent, per annum, and such interest shall be added to the costs and shall 
be recoverable as such. 

Scope ~-The award of cost rests with (he discretion of the Judge. Dlscrection 
means judical discretion, which must be exercised with established Icgtl 
principles and not to be exercised capriciously. 24 C. W N. 352 = 58 Ind 
Cas. 421 ; A. I. R. 1937 Alad. 145. This section does not give an absolute 
discrection but it can be interfered with if exercised wrongly and arlitrarily. 

18 M. L. T. 460- 191S M. W. N. 1021=31 lud. Cas 312; sec also 35 Ind Cas 
529 = 156 P L. R. 1916; A. I. R. 1925 Cab 1085=42 C. L. J. 137 = 9^ l“d. C*s 
486; A. I. K. 1931 Oudb 9=7 O. W. N. 1055; MS lad. Cas. 376=A, 1. R. 
<933 Rang 1605 29 N. L. R. 8 = M» Ind. Cas. a62 = A. I. R. i933 Nag. 49 5 
144 Ind. Cas. 76 ; 142 Ind. Cas. 656=A. I. R. 1933 Mad. 224 , A. I. R. >933 Oudh 
4S5-«0 O. W. N.9S1 ; 35 Bom. L. R. 569 = A. 1 R- 1933 Horn 304 The -costs 
incident to all suits’’ referred to in seciion 35 of the Civil Procedure Code does not 
only include costs from the institution of the suit to its termination but also includes 
costs incurred by a patty before the institution of a suit, but naiurally or intimately 
connected with the suit. 40 C. W. N. 7C2. Where the lower appellate Court a«s 
in an atbiiraty manner with the proper decision of the Court of first insiancc wiih^ 
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tecard to costs, iPe High Court would interfere with the ordtr of the lower oppetlaje 
Srt A 1 R rgir Oudh g-iegind Cas. i6s. Costs should not be .showed n 
suSntamoril extract. A. 1. R. 1928 Sind 173...3 I"d. Cas. 366. The rule 
that costs should follow event may be departed from in a proper case. A. >• K. 
,026 Bom 180-28 Bom. L. R. 126-98 Ind. Cas 358. No imerfererce m appeal 
i’less dTs'erSon ts based on wrong B-ound. 22 C. VV. N. 37r = 4l Ind. Cas 870 
The nrovision of this section is supplementary to s. 47- 35 C. L. J. 156-68 Ind. 

6no Where defendant's conduct necessitates suit, he is disallowed cost even 
SSn succeSl. 63 M. L J 868=36 L.W. 833== «932 M. W. N. iot7-A. I. R. 
1022 Mad. 770. Award of propoitionaie cost IS proper where party has succeeded 
only on one issue and has failed on other important issue. 55 M. 636= A. I. R. J932 
Mad. 470 

Party failing to cite authorities showing correct practice should be deprived of 
costs. A. 1. R. 1936 Mad. 642=50 M L.J. 418 = 94 Ind. Cas 306. A litigant who 
succeeds may ’ • “ v.r -.-r.r ~ c - — «<• .. ♦«nvv 

the costs of tf • * ^ 

misconduct 0 ^ • 

Is not entitled ^ ‘ ■ 

236 5 see also ■ , i 

entitled to costs on proper valuation A. I R. 1925 Sind 275 = 87 Ind. Cas. 1002. 
Where the suit IS not justifiable, the plaintiff should hear the cost. A 1 R. ,913 Cal. 
691 = 50 C. 419— 77 It'd. Cas. 910. PI.timifr coming to enforce a legal right wiih no 
misconduct, omission or neglect on his pan is entitled to costs A. 1, R. 1921 Lab. 
104=62 Ind. Cas. 812. Where the suit was rendered inevitable by the gross mis* 
management of the trust estate by the appellant, the appellant should pay costs. 
A. I. R. 1923 Bat. 410=4 P. L- T. 326=71 Ind. Cas. 280 mistake of temple 

■- -«• - — I*— J -r 672-38 Ind. 

: » ISIS. 3 O. L. 

I ' ^ • SIS not allow- 

• • * • • . aiion was not 

• • . I ^ =30 C. L. J. 

• 4 . •■ t. Appellate 

s some mis- 
• • of the dis- 

cretion IS apparent. 24 c. vv. 331=50 ind. Cas. 421 ; A. 1. K. 1923 Mad. 485 = 
17 L.'W. 358=24 Cf^L. J_. 585=73 Ind Cas. 329. Where grounds of appeal was 
... - - ordered to pay respondent's cost. 

1 ' i Ind Cas. 445. Where plaintiff claimed 

A. 1. R 1923 Oudh 8=90. L.J 442 = 69 
: due to laches of plaintiff cannot be con- 

5 Ind. Cas. 709. Where defendant raises 
ail pubbiuie pieas uiuuccessiuiiy, iie was ordered to bear the cost personally. 
A. 1. R. 1922 Lah. 229 = 4 Lab. L J. 210=60 lad. Cas 362. Where Court holds 
that reference to arbitration is invalid it has j'urisdiction to pass an order as to the 
costs of award. A. I. R. 1928 M. 370=54 M, L. J. s8o=(i928) M. W, N. 228=27 
L. W. 803= 109 Ind. Cas 175. Where costs of interlocutary application has been 


I . 

■ costs to a defendant out of the deceased 

‘ . ' * >"» T T . 4. T vvr reason of the cause of action not 

surviving, 37M.L J S96-IOL. W. 656-43 M, 284=54 Ind. Cas I18, Where 
decree has been appealed against unsueeesslull, trial Court has jntlsdiction to deal 
whe;e“,ln5S » “n" «">”■ I- R; SSo- 


_ ubt ordinarily costs are awarded to a 

appeal, in ihe absence of any express 

I A « rh.>rr.4> nn ih* rT.nvi.,o.v t. amouHt dccrecd and would 

be a charge on ihc mongaged property. But where costs are awarded to the mort- 
gagee in appeal by some defendants without any mention of other defendants, the 
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defendants appellants arc liable to pay costs of appeal personally. A. I. R. 1934 
All. 89 In ceitain cases the Court is competent to make persons liable for costs 
who are not parties to the suit. A. I. R. 1934 Naf. ajo. In a lit case a successful 
party may also be depriveed of cost. A. I. R. 1934 Mad. 224 = 39 L. \V. 147= 148 
Ind. Cas. 523 On a dismissal of suit several defendants should not be awarded 
separate costs when they are represented by the same advocate and their case is 
practically identical. A. I. R. 1934 Rang. *$ 9-7 R. R- I42='IS2 Ind. Cas. 71. 


' ' rty was purchased subject to a 

uiuiii^a^e. ouubequeniiy me iiiuiigagcc uiuugiic a suit on his morigage. The 
purchaser, who was in possession of the property, has tried 10 put off the mort* 
gagee and thus wanted to make as much money out of ihe delay as he could : 
//e/ft that the purchaser should bear half the taxed costs of the suit. A I. R. 1936 
Lah. 7 oS“ 38 P L. R. 896. A mortgagee sued on his mortgage the mortgagor 
impleading therein iht puisne mortgagee* as defendants. The puisne mortgagees 
contested the claim ol the prior mortgagee In the decree passed in the above 
suit costs were passed against all the defendants. It was contended that as it 
was a mortgage suit costs could not be saddled on the puisne mortgagees ; Held 
that s. 35, Civil Procedure Code , is clear that the Court has discretion in the matter 
of costs. A. 1. R. 1936 Lah. 607=* 38 P. L R. 1024=164 Ind. Cas, 841 = 17 Lah. 510. 

Where a person whose suit has been dismissed by the trial Court is successful 
in appeal and the appellate Court remands the case for trial m accordance with law, 
he is entitled to his costs tf be ultimately succeeds in the trial Court, but it is a 
fairer order to direct that the costs of appeal in the appelKate Court should abide 
the final result of (he suit. A. I. R >936 Rang. 316=9 R. R $0= 164 Ind. Cas. 133. 
When the judgmeni'debtor appellant was evading ibe satisfaction of the decree 
for a long time, inspite of his ability to pay. he was not allowed any costs even 
when successful. 148 Ind Cas. 246= A 1. R. 1934 Oudh 10- j 1 0, W. N. 7a. 

\yhere the action of the petiilonlng creditor in making the application for (he 
winding up of a company and in insisting upon further proceedings m liquidation 
\% MX ionafide he should be saddled with the entire costs of the Itquidation. And 
in the absence of a clear provision in the Companies Act dealing wiih a case of 
this kind, the matter is governed by s. 35, Civil Procedure Code, under which 
section the High Court can pass proper order in this behalf. A. 1. R. 1934 Lab 
74li. A plaintiff appellant should be allowed the cost of appeal where a wrong 
decree has been passed by the (rial Court through oversight. 11 0. W. N, (165 = 
A. 1. R. 1934 Oudh 449. 


The Court has power to order on unsuccessful infant plaintiff to pay the defen- 
dant’s costs aud vice versa and such costs can be ordered to be paid out of the 
minor’s estate. Orders can be made on a next fnend or guardian ad lifem to pay the 
costs personally. A. I. R. 1934 Cal. 474 = 59 L J 9=5i C 227=151 fnd. Cas 
399 But in considering the provisions of the Cole relating to costs r. e. s. 35 or to 

j f,. • ... T . . judgment, it is not right to deal 

• • . ■ • .... . -state IS to be made liable m respect of the 

■ . ■ • •• 66=42 L. W. 543-1935 M* W. N. 1055- 


Cost ehould follow tho result of tho suit— The ordinary rule is that a 
successful paty is entitled to the cost of (he suit. 18 B. 474- But a successful i-any 

~. V. ..J... 1 ..r.t... .1.. — conduct In the case does not 

. . .4. .Cas I40 = A. I. R. 193® 

: . 1= ; ■" s — ' . , » 5 27 M 341 { 12 C. iB (P. C ) ; 

■i ■ t ■ V : •• 346. A parly must produce all 

such matctial documents relating to the suit as may be in his possession, even though 

no application has been made for their production by the other P^riy. 

lion would entail deprivation of costs A I. K. 1929 All. I34“_I9*9 A. u J. 20 * 

Ind.Cas.79t. Whern party, tries to profit by bis fraud, discretion 

should be used against him. A. I. R. 1930 Mad. 707- 133 

a case was not properly presented in trial Court, but appeal was successfal. t-e cosis^ 
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in the trial Court was refused. A. I. R. 193® Mad. 2i8e“S® J- 210 — 21 L. W. 65 
= 53 M. 480 *122 Ind. Cas. 504; see also 104 Ind. Cas. 325 = A. f. R. 1927 Lah. 723 f 
A, 1. R. 1929 I.ah. 246-= 118 Ind. Cas. 533 ; A. I. R. 1930 Lah. 340«iiS Ind. Cas. 23 
t — 1 tnrrvi'mtp authoHiies for oartilion of I.andilhe defendant 

• but failed. The 
» • • . , ■ 22 = 116 Ind Car. 

. for review, the 

that application 

. • I I 10=26 C. L. }• 

657 = 32 C. \V. N. 045 = 55 1 A. ii>i»-2o L. »». i04*->34 M- j. -»6 (P. C.). Costs 
generally abide result. A. I. R- 1923 Lah. 513=77 Ind. Cas. 416 ; A. I. R* I923 
297 = 40 A. L 1.504 = 85 Ind Cas. 127 : A. I. R. 1921 Bom. 71 = 45 Bom. 1177=23 
Bom. L. R. 189 = 61 Ind. Cas. 271 ; A. I. R. 1923 B. 265 = 25 Bom. L. R. 323=47 B. 
637. Costs to successful pariy arc given as compensation for probable expenses. In 
complicated cases, special costs may be given. A. I. R. 1921 Cal. 185 = 48 C. 427* 
25 C, W. N. 297 = 60 Ind Cas. 337. Wasting of Court's time by false or unnecessary 
evidence justifies refusal of cost. A. I R 1927 Mad. 474= too Ind. Cas. 224- Absent 
defend.'vnt need not be necessarily exempted from payment of costs. Antecedent 


appeared through different counsel, 
«. J936 A. M. L. J. 63 A successful 
elucidation difficult by confusion of 


Sub section (2).— Successful party 1$ generally entitled to cost. 122 Ind. Casi 
378 } 54 M. L J. 603-27 L. W. 841 = 110 Ind. Cas. 5«A. f. R. 1928 Mad. 346. 
Sub-sccuon (2) provides that where a Court directs that costs shall not follow the 
Court, the Court shall state the reasons in writing, 16 R. D. 290= 12 U. D. 336 J 
A. I. R. 1918 Oudh 224-5 O.W.N.3S«io7 Ind. Cas. 88t 5 A. I R. 1925 Bom. 
527 = 27 Bom L R, 422 ; A. I R. 1923 Lah. 302 = 75 Ind. Cas. 64 ; 3 U. P. L R. 
All 55=64 Ind. Cas 9625 24 C. W. N. 352-58106. Cas. 421 ; 17 R. D 164; 
A, 1. R. 1933 Nag. 49-29 N. L R. 8 j 1936 A. M L J 63. Such discretion may be 
interfered with when there has been violence of any established principle, iqisappre' 

^ ^ . TT r> T A »,r 55-6^ jnd. 

• ■ • • ■ • • ed also when 

I . " * ■ :ase. A I. R. 

■ _ “ ^ D costs fbllow- 

^ ' not only the 

hould not be 

■ , ' ■ ' ' to the folly 

in the case 

Appeal against order of cost — — j .. . , 


' . . , ” wrong 

. . _ * ' ' 1 Oudh 

359-1* 0 . »v.h .754 = i4y*«u. ws yoi ; see aiso A. t. K. 1931 Oudh 9=6 Luck. 
378. 

Appeal onl^y_ against order ^oUOTt^while accepting decisions on main point is 
■'Bom L. R. 406— 126 Ind. Cas. 334. 

ih unless the lower Court proceeds 
699=20 W. N. 901=91 Ind. Cas. 
47 C. 67 = 56 Ind. Cas 334; 20 C. 
“ Appeal is entertainable against a 

of principle is involved. 2i C. W. 
i'-.." ■ J 42 B. 327 = 20 Bom. L, R. 905— 
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47lnd. Cas. 762; 2S Bom. L. R. 34a = 47 B. 559-72 Ind. Cas. 324 ; 40 A. 558-16 
A. L. 592-48 Ind. Cas. 478 ; A. t. R. 1921 U. H. R. 20 = 63 Ind. Cas. 8n ; 3 U. 
P. L. R. (A ) 55 = 64 Ind Cas. 262 5 A. I. R. 1930 Lab. 234 ; 30 Bom. L.R 1622-53 B. 
178. Some order as to costs must be made, so failure to do so is appealable. A. 
1 R. 1929 Oudh 155-25 O. C. 385-10 O. L. J. 20-73 Ind. Cas 322. Second 
appeal lies on question of costs if Question of law or principle is involved or discre- 
tion is exercised arbitrarily. 2 Lah 332“27 P. L. R. 391-100 Ind. Cas 598535 
C. L. /. 156—68 Ind. Cas 60 ; 2 Lah. L. J. 310 ; 52 Ind. Cas, 96r ; 97 P. W. R. 
i9t8 = 4S Ind. Cas. 948 ; 56 Ind. Cas. 971 ; A. 1. R. 1921 Cal. 156—34 C. L. J 475- 
66 Ind. Cas. 903 

Question of costs cannot be raised newly in second appeal. A. I. R. 1923 All. 
334=75 Ind. Cas. 527. Second appeal does not lie on question of costs concurrently 
decided. A. 1 R. 1926 All. 419— 93 Ind. Cas. I008. No appeal lies against direction 
how costs are to be taxed A. I. R. 1925 Bom. 432 = 27 Bom. L. R. 692 = 89lnd. Cas. 
211. Where trial Court orders parties to bear their own costs, and only one party 
appeals therefrom, such party cannot be ordered to pay costs of non-appealing party 
in trial Court. A I. R. 1929 Lah. 177-30 P. L. R. 600-118 Ind. Cas. 464. 

Interference by High 0 ourt. — Ulgh Court will not interfere unless question 
of principle is involved A. I. R 1931 All. 226— |i93l>A. L J. 16—129 Ind Cas, 
551 : A. 1. R. 1929 Oudh 406— 6 O. W. N. 680— 119 Ind. Cas. 449 ; A I. R. 1926 
Oudh 35 = 90 led Cas. 577 ! 46 Ir.d. Cas. 544 i 27 C. L. J. 78-45 lod, Cas. 733 ; 32 
Ind. Cas. 579— 3 L. W. 109-19 M. L T. 86. But the High Court can interfere 
where reason given by the lower Court is not supported by facts. 11 N. L. R, 
189-31 Ind. Cas. 880 Where iriil Court had given good reasons for order as to 
costs, and (he hrst appellate Court interfered without giving any reasons, the High 
Court interfered. A 1. R. 1923 Oudh «I4”27 O. C. 64-9 O. L. J. 629-74 Ind. 
Cas 369. The High Court can inKrfere in second appeal where question of principle 
IS involved. 41 A. 254- 17 A. L. I 169—49 Ind. Cas. 6;6. But there would be 
no interference where reasonable discretion has been exercised. 73 Ind. Cas. 
S07-A.I. R. 1924 Oudh iia 

Appeal to Privy CouDCll —Where leave to appeal obtained but appeal not 
presented, appellant must pay costs of application. A. I R. 1925 Bom. 471 — 27 Bom. 
L. R. 699-89 Ind, Cas 213. Where respondent lodged a case but did not appear 
at the hearing and the appeal w^s dismissed with costs, the costs should be paid to 
the respondent down 10 the lodging of the case. 47 A. 459-87 lad. Cas. 292-41 
C. L. J. 450-27 Bom. L. R. 853 (R- C )— 49 M* L. J, 238. 

Costs against legal practitiooers — High Court cannot order a legal 
practitioner to pay the costs of an application orsuit personally except where s. 35 
can be made applicable A. 1. R. l93o AH. 225 = (i930} A. L. J, 402—52 A. 619-125 
Ind . Cas. 477 (F. D.) Section 35 has a wider scope and authorizes a Court to make 
an order as to costs, against a person _ who is not a party to the litigation but the 
section has nothing to do with the misconduct of Advocates. Cases of contempt 
of Court are not within the scope of the section, /h'd. 

Sub section (3) — There is ro such thing «$ a "Court rale” of interest. A rale 
of six per cent per anr.um which is the m.sx mum awardable on costs may be appro- 
priate rale of interest to allow for damages. A. I. R. 1926 Nag. 365=94 Ind. Cas. 
971. Interest should not be allowed until costs have been actually incurred. 60 
Ind. Cas. 345, Where judgment is silent as to costs, it can be included in decree. 
35 Ind. Cas 218. 


Account suit — Costs against unsuccessful party can be given in preliminary 
decree. A. 1. R. 1930 All. 72—121 Ind. Cas. 550. Where defendants are largely 
responsible for litigation and hampering investigation they must pay full costs. 24 
C. \V. N. 1:0— 30 C. L. J. 417 — 54 Ind. Cas. 6*6; see also 20 C. W. N. 368=35 
Ind. Cas. 383. 

Costs In administration suit— Where litigaiion is crused by act of deceased, 
estate shouM pay the cost A I. K. 1931 Smd 17-25 S. L. R. 72 = 1:9 loA Cas. 90 J. 
Costs of mtervenor voluntarily coming in for fiiiuie personal benefit should not be 
aaddled on claimant. 24 c W. N. 8SS-48C 352-59 Ind. Cas. 581- 

Coat of Oommission. — Pariy taking out ctHmnissIon succeeding to any enett/ 
i» entitled to COSH. A. 1 It.i9:9Cak 719=33 C. W. N. 614- 122 Ind. Cas. 2r» ^ 
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the trial Court was refused. A, 1. R. 193® Mad. 2i8e»58 M. L. J. 210 = 21 '^*^5 
c? M. 480 =122 Ind. Cas. 504; see also 104 Ind, Cas. 325 = A. J. R. 192? Lah. 723 ; 
1. R. 1929 I.ah. 246-118 Ind. Cas. 533 ; A. L R. l93oLa!i. 24p«tJ5,lnd. CaJ. 23 


A. 



two sets of defendants, having the same defence appeared through different counsel, 
they are not entitled to two separate sets of costs. 1936 A. M. L. J. 63. A successful 
party may be deprived of cost, if be has rendered elucidation difficult by confusion of 
pleadings. 18 R. D. 5 to- 1 5 L. R. 652 (Rev.). 


Sub section (2).— Successful party 1$ generally entitled to cost. 122 Ind. Cas< 
378 J S4 M. L. J. 603=27 L. W. 841 = 110 Ind Cas 5»A.I.R. 1928 Mad. 346. 
Sub-section (2) provides that where a Court directs that costs shall not follow the 
Court, the Court shall state the reasons in writing. 16 R. D. 290= I2 U. D. 336 i 
A. I. R, 1928 Oudh 224 = 5 O. W. N. 35=10? Ind. Cas 881 ; A. I R. 1925 Rom. 
527 = 27 Bom L R 422 5 A I. R. 1923 Lah. 302=75 Ind. Cas. 64 5 3 U. P. L R. 
All 55=64 Ind. Cas 962 ; 24 C. W. N. 352=58 Ind Cas 421 : 17 R. P 164 > 
A. I. R. 1933 Nag 49=29 N. L. R. 8 ; 1936 A. M L J 63. Such discretion may be 
interfered with when there has been violence of any established principle, njisappre- 
hension of farts and no real exercise of discretion. 3 U. P. L. R. All. 55=64 It'd. 
Cas 962 } 24 C. W. N. 352=58 Ind. Cas. 411. Reasons should be stated also when 

^ i. A I. R. 

' ■ 'in costs follow* 

■ ' • ' e not only the 

, , ' ... should not be 

allowed and the mam expenditure in ihc case appears to have been due 10 the folly 
of the party against, when the decree has been passed, the full costs in the case 
should be allowed. J6 R. D. 290=12 U. D. 336. 


378. 


entirely 
urisdic- 
re with 
om the 
wrong 
( Oudh 
• .J. - -u.. J 6 Luck. 

pting decisions on main point is 
Uom L. R. 406=126 Ind. Cas. 334 ■ 
ih unless the lower Court proceeds 
699=2 O W. N. 901=91 Ind. Cas. 
♦7 C. 67 = 56 Ind. Cas. 3345 20 C. 
Appeal Is entertainable against a 
of principle is involved. 21 C. VV. 

{ 42 B. 327=20 Boro. L. R. 90S=“ 
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47 Ind. Cas. 76 j i 2! Bom. L R. 242-47 D. SS »-72 Ind. C«f, 424 | 40 A. 

A L. J MI-4! Ind. Cas. 478 I A. I. R. I«2i O. II. R. 20-1', J In.l, IU>. Hi \ f I), 
R. L. R. (A) Si“6d lod Co*- 28’ I A. I. R. 1930 1 -’ 1 '.. 2 JI I Jo Horn l,.ll II, 

178 Same order a* to ccslt moil be mtde, «o f,iitufe lo do lo Ji flpp'AttMn, A. 
I. R 1920 Oodh ISS-2S O. C. 385-10 O. L. J. 20-75 lo'l-.Cni 222. Ilsoond 

appeal lies on question of com if Queslion OJJawor principle If inroJt'c/I fir oUriK 
non Is exercised arbiiratily. 2 LaK 332-27 P.L.K* ‘"'I- i'* 

C.L.T. is6»68lDd.Ca$. 6o ; 2 Lab. L. | 3 * 0 ? S* I"'*' Cat. j 97 W. 11 . 
i9i 8»4$ Ind. Cas. 948 ; 56 Ind. Cas. 97* » A. J. R. 1921 Cal. I5^“*J4C. L.J 475 “* 
66 Ind. Cas. 903 , , . . . . t «, 4 t. 

Question of costs cannot be raised newly in lecond appeal. A. I. R. IQJJ An. 
■ ■ ■ ' ''i---* — — ’ does not lie 0*1 quefion of cos'i eoncurrenilf 

:n t. 4 « 974 ;n<f ,\irrr 1 i^pt 


does not lie &-i ^uv«'l<7ll >p, j 

Cas. ioc8 No appeal li's a^^aintt direction 
liom. 43s • J7 HoTj. L li, f>73 - 89 Ifld. Ca s 
to bear ibeir o»b com, ar.d or.ly one Ptrir 


, • to bear tbeir o»b cotft, ar.d or.]y one ptrty 

.appeals iberclrom. such party taunoi ue order^ lo pay com of ptriy 

in trial Court. A 1. R. *929 Lab. i77«30 P L R. Cop-m Jr,! Cii.Vit. 

Interferenceby High Court.— UiRh Court will not if.terfeie ry.rv'^n 

of principle IS invoI.'B- ’‘.'W' '• I- I<I-I2'J ("l.Cii 

R. tgiQ Oudh 4 o6*»o O. W. it. 6 sO*»ii 9 Ind. Cat. 440 ; A I. I'. loiO 
oidh 35-90 l?d Cas. 577 ; S« ; a? C U J. 73.45 M. Cat. 7/j 

Ind Cal 17Q«3L. w. log.igM- L T. 86 But the Higl, Court can ir.urfeTe 
Ind. cas. 579 a ^ Court »s not suppojitd by lart» 11 » 7 V 

no S«leupce VAb« teasonabfe discretion has been exercited, 73 iM. Cas. 

jot-A.I.R. 19*4 Oudh 1x0. ^ _ 

Appeal to Privy Cormeil -.t> • • ' * V 

presented, appellant mosi pay costs ■ . 

L. R ^9-89 Ind. Cas 3i3- Wbe* _ ; ■ 

fti the hearing and the appeal was ' ^ 

ihc respoodcnidown to the 'i.*"" 'm 1 i. 238. 

C. L.J. 450-27 Dom. L. R. 853 (f- C)-'*9 M- i- 

, , Htpb Court cannot order a leral 

Coats against legal ept where s. ,e 

practitioner to pay the costs c . . 5* A. 6i9» tic 

can be made applicable. A. Court 10 make 

Ind.Cas. 477 (F. D.). Section tigaiion but the 

an Older as to costs, against « ol i^ovu'-aas. ^a^es of contempt 

section has noihing to do with 

coast 2.0 no. .„hl„ the s=o^ .1 ^ ^ ^ 

Sub Bsotlon IBWltcro 1. 2C^S«f^„ S 
, have been acluxlly incurred. 6o 

'nil"S as t9"oRs?,.caabo,ndo^.d m 3ecs„. 

3S inu, cat. aio. „,„»ranbe Riven m preliminary 

AccouatBult -Costs 550^ Where 

decree. A 1 . R. ipjo All. ,n>estrgation they 

rctponsible lor litigation and 0»6 ; sec alio 20 C. W. 3 35 

C.\V.N. no-30 C.L.J. 4 « 7-54 Ind- Cis. . 

Ind. Cas. 383- .. . 5, etused by act of deceated. 

Costs In odminUtrallon i'i-25 s. I- «• ?’ ' if 

emic thou'd pay the cost A fu,u,c personal beneSt tb 

Costfof 'otenenorvoluriarilyc^i K^ Cat. S^** 

saddled on claimxnt. nC. •.^Sr.-MOcceeJirC »» *"7 • 

Cost ofCommiKSion.-ram tatl“g OTI 6,4-ni Ini Cat. aio . 

isenmledtocotis.A.I K. *9*9 Cab 7 * 9 - 33 ^* 
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in the trial Court was refused. A. I. R. 1930 Mad. 218058 M. L. J. 210=21 L, W. 65 
= 53 M. 480 =122 Ind Cas. 504; see also 104 Ind. Cas 325 = A. I. R. 1927 Lab. 733 > 
A. 1. R. 1929 I.ah. 246-= 118 Ind. Cas S33 ; A. I. R. 1930 Lah. 240=115 Ind. Cas. 23. 
In an application by plaintiff to revenue authorities for partition of land, the defendant 
set up exclusive title 10 the land and repeated it in the Civil Courts but failed. The 
plaiDiiff should be allowed the costs of ibe suit. A. I. R. 1930 Lah. 222 = 116 Ind Cas 
717. Where a point as to limitation was newly raised in application for review, the 
paity was allowed to raise it but was ordered to pay the cosis of that application 
A. 1. R. 1928 P. C. 103 = 6 R. 302=30 Bom L. R. 842 = 47 C. L. J. 510=26 C, L. J. 
657 = 32 C. W. N. 845 = 55 I A 161=28 L. W. 204= 54 M. L. J. 696 (P. C.). Cosis 
generally abide result. A I R. 1923 Lah 513 = 77 Ind. Cas. 416 ; A. I. R. 1925 Cal. 
297 = 40 A. L. J. 504 = 85 Ind. Cas. 127 5 A. 1. R. 1921 Bom. 71 = 45 Bom. 1177 = 23 
Bom. L. R. 189 = 61 Ind. Cas 271 ; A. I. R. 1923 B. 265 = 25 Boro. L. R. 323=4? B. 
637. Costs to successful pany are given as compensation for probable expenses. In 
complicated cases, special costs may be gU'cn. A. I. R, 1921 Cal. 185 = 48 C. 427*= 
25 C. W. N 297 = 60 Ind. Cas 337. Wasting of Court's lime by false or unnecessary 
evidence jnsitfics refusal of cost. A. I R. 1927 Mad. 474 = 100 Ind. Cas. 224 Absent 
defend.mt need not be necessarily exempted from payment of costs. Antecedent 
conduct of defendant leading up to necessity for institution of suit should be looked 
into. A. I. R. 1935 Cal. 569=29 C. W. N. 297=86 Ind. Cas. 321. Where trial Court 


two sets ol delendanis, having the same defence appeared ihrough different counsel* 
they are not entitled to two separate sets of costs. 1936 A. M. L. J. 63. A successful 
party tnay be deprived of cost, if he has rendered elucidation difficult by confusion of 
pleadings. 18 R. D. 510=15 L R. 652 (Rev.) 


Sub section (2).— Successful party Is generally entitled to cost. 122 Ind. Cas. 
3785 54 M.L.J. 603 = 27 L.W 841=110 Ind. Cas. 5- A. r. R. 1928 Mad. 346. 
Sub-section (2) provides that where a Court directs that costs shall not follow the 
Court, the Court shall state the reasons In writing. 16 R. D. 290-12 U. D. 336! 
A. I. R. 1928 Oudh 224-5 0 W. N 35=107 lod. Cas. 88t { A. I R. 1925 Bom 
S27-27 pom L R 422 ; A I R. 1923 Uh. 302-75 Ind Cas 64 j 3 U. P. L R. 
All 55 = 64 Ind, Cas 962, 24 C W. N. 352-58 Ind Cas. 421 s 17 R D 164 1 
A. I. R. J933 Nag. 49“29 N L. R. 8 , 1936 A. M. L J 63. Such discretion may be 
inierfciea with when there has been violence of any established principle, misappre- 
hension ol farts and no real exercise of discretion 3 U. P L. R. All. « = 64 Ind 
Cas 962 } 24 C W N. 352=58 Ind. Cas 421, Reasons should be stated also when 
granting greater or less costs than arc usually granted in a particular case A I R 
1928 Nag. .71 = 108 Ind. Cas 740. Where Court’s discretion rSs ,n «sts fol oil 

446 (Nag ). Where not only the 
, , . hould not be 

. . ' to the folly 

snouia be allowed. 10 K iJ. 290=12 U. L). 336. 

Appeal against order of cost.— “T**- - — j. — .. , 

within the discretion of tiial Court and , 

tion in a judicial manner it is not open * 
the discretion of the trial Court except fo 

fact! and circumstanc! in the case. Wi.e.e me appeuaie Uoun int'etleres on wroec 

. ■ ■ I* ®<^c®Pting decisioos on main point is 

. . /S=3* Bom L. R. 406 = 126 Ind. Cas 334.- 

. , unless the lower Court proceeds 

. . . Oudh 699-2 O. W. N. 901=91 Ind. Cas. 

W N. Q29-23C. L. I 6o6=t5lBd Pat Oas. 334; 20 C. 
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defendants. A. I. R. 1929 Mad. 7B2=»(l929) M. W, N. S 45 — I23 Ind. Cas. SoJ. Third 
part}' claiming through a parij to a suit, against trhom costs are axrarded is liable. 
A. I. R. 1930 Mad. 577“{i93o) M. W. N. IS 3 =SS M. I- J- 3*8=31 L. W. 26;=53M, 
708=123 Ind. Cas 47. Where several defendants raised various defences, 
separate costs can be awarded. 18 M. L. T. 46o={i9t5) M. W. N. 1021=31 
Ind. Cas. 3t2 ; A. I. R. 193$ Dom. 432 = 27 Bom. L. R. 692 = 89 Ind. Cas 211. 
In case of alternative relief agatust two sets of defendants unsuccessful 
defendant must bear costs of other defendant. 11 S. L. R. 1 = 42 Ind, Cas. 636. 
Defendant against whom suit f *’ ‘ *• 

M. L. J. 446=24 L. W. 378. 
costs. A. I. R. 1928 Mad. jga* 

not appealing made respondent ■ 

30 A L. J. 980 = 71 lod. Cas, 42« 

= 57 M. L. J. 374= 122 Ind. Cas. 167. Defendant against whom claim is not proved is 
entitled to costs. A, I. R. 1926 La^ 464=26 P. L. R. 254 = 97 Ind. Cas 795. Pbin- 
tilTnbo bad DO just claim should pay defendant’s costs. A. I. R. 1931 Cal. 76=53 
C. L. J. 357=58 C. 561 = 129 Ind. Cas. £60. Where parties are joined, unnecessarily 
the party at whose instance they were joined should pay cost. 139 Ind. Cas. 335 = 
A. I. R. 1930 Mad. 9 * 3=59 M. L. J. 524=23 L. W. 438. Costs cannot be granted 
against a party against whom no relief 1$ sought A. I. R. 1930 Mad. 195 = 30 L. W. 
949=58 M. L. J. 118 = 124 Ind Cas. 216. 

*1 • ... . . J order proper- 

■ . . N. 3<«“**9 

than allowed 
• 1939 Lah. 129 

= 10 Lab. 816 : see also 78 Ind Cas. S 73 « 4 ^ M LJ 366 = A. I. R. }024 Mad. 692 
-(1924) M. W.N, }73"2e. L. W. 6e. 

partition suit— I d a suit for partition where the defendant pleaded but failed 
to prove partition, he can be directed to pay costs of suit. 35 C. W. N. 115 Ordi- 
narily in a patitiOQ suit, parties should bear their o^v^ costs. The institutioa fee 
should be borne proportionately by all A. LR. 19:3 Bom. 464 = 77 Ind. Cas 914. 
Where plaintifPs claim has not been contested, the costs up to preliminary decree 
cannot be awarded to the plalotiE A. L R. 1930 Pat. 336=11 Pat U T. 233 = 9 Par. 
773=125 Ind. Cas. 129 Where neither party is guilty of unfair contention, costs 
till the prellmioary deoee. sboufd come out of the estate, ii L. W. 5=54 Ind. Car. 
382. 

Will— Where litigation was caused by vagueness of Will, costs shauld come out 
of estate. 78 lod. Cas. 249= A I. R. 1925 Sind 195= 19 5 . L. R 220. 

Cost of witness.— Expenses incurred in procuring attendance of witnesses can 
be included in the cost A. I. R. >928 Lab. £00=10 L.ib. L. j. 401 = 109 Ind. Cas. 
476. NoD-resideni witness whether party or not is entitled to his expenses when his 
evidence is Riaierial and necessary. A. I R. 1930 Bom. 24=540.63 = 31 Bom. I. 
R. 1020-122 Ind Cas. 121. 


■ 135 A.] ( 1 ) If in any suit or other proceeding, not being an appeal, 

_ any party objects to the claim or defence on the 

Compensatory cost in res- gjoynd that the claim or defence or any part of 
i' “• =>? .he objector. Wse or «Lioo, 

to the knowledge of the party by whom it has 
been put forward, and if thereafter, as against the objector, such claim or 
defence is disallowed, abandoned or withdrawn in whole or in part, the Court, 
if the objection t-V- s— 

of the justice the-* '. .,••••■ .s’ 

or defence to be • • ••; «, •• ,■ ■ ' ; • ■ j- . ■ 

objector, by the party by whom such claim or defence has been put forward, 
of costs by way of compensation. 

( 2 ) No Court shall make any wch order for the payment of an asjosat ,. 


* Section 35A was inserted by s. 2 of the Civil Procedure (Ataeadmcsi) At^*^ 
*923 (9 of 1922) which under tcciioa 1 {2) thereof may with the preriooi tancTiM ei 
•he Covernor-General in Council be brought into farce in a«.y I'roTince by tee Lorw 
Cot eminent on an> speciSed date. 

C.P.Code— 13 . 



96 


TUB CODE OF aVIL PROCEDORB. 


IS. 35. 


Coat against several defendants.— Where a decree lor cosl has fassed 
asainsl several defendems. each is jointly aod severally liable. A. 1. R. I?a3 fat 
2i5»70 Ind, Cas. 782. Where the decree docs not indicate the proportions m which 
the costs are to be borne by the deferdants or respondents, the accepted rule ‘hat 
such a decree imposes a joint and several liability on all the respondents. A. I*R. 
iQii Pat. P. L-T. 619=140 Ind, Cas 874 ; see also A I. R. 1932 “h. 

5o8iiQ32 P.C.L.308S 1932 A. L. 3. 4it=A.I, R. 1932 A. 383=A. L.R. 1932 
All. 641. 


Divorce suit. — Wife’s cost in a divorce suit should be paid by the husband 
irrespective of result. 66 Ind. Cas. 494“A. I. R. 1922 All. 243. 

Guardianehip proceedings.— Phitanihropic society unsuccessfully seehiog 
to be made a guardian of a minor’s property cannot claim costs as they are not 
expenses either on account of necessaries or as having been incurred for the welfate 
of the minor or for the protection of Ins estate. A I. R. 1930 Cal. 397’=S‘ C-L-j- 
372=» $8 C. 15= 126 Ind Cas. 707. 


Income-tax reference.— Successful assessee is cniiiled to recover deposit. 
A. 1. R. 1931 All 33 =i 93QA L. J. 1518=52 A. 991=* 130 Ind. Cas. 634. 


Insolvency proceeding.— Costs on petitioning creditor on setting aside 
adjudication order cannot be set off against debt due. A. 1. K. 1930 B. 516 = 32 Bom. 
L. R. 1076= 128 Ind Cas 24. Where simple order cost has been passed against 
ofTiciaf receiver, he is personally liable, he is entitled to be reimbursed on obtaining 
leave of Court. A. ! R. J929 Mad. 105=55 M, L. 3.873 = 28 L. W,7J9=JI4 Ind. 
Cas. 825. Official Receiver: or itusiee m bankruptcy may be ordered to pay costs. 
A. I. R. 1929 Mad. 105=54 M. L. 3. 873=28 L. W. 719=52 M 263=XI4 Ind. 
Cas. 825. 

Judicial separation.— Section 35] does not empower Court io order costs in 
cases of judicial separaiioQ. A- (. R. 1930 Cal. 558 = 57 C. 1089=34 C. W. N. 3>9 
= 127 Ind. Cas. 559. 


Maintenance suite.— In awarding costs in mainienaoce suits, Courts should 
see If claim was excessive or exaggerated. A. I R. 1930 Mad. 479»59 M. L J. S3‘ 
= 32 L. W. 729=i26lod. Cas. 597. Costs in pioporiion to success should be 
awarded. 10 L. W. S40=(t9i9) M. W. N. 878=53 Jed. Cas. 796 ; A. L. R. 1932 
Mad. 1203. Where widow claimed maintenance at a rate found to be excessive 
though being prevented from knowing the actual income of jbe family property 
and where the defendant put up vexaiious pleas to defeat her claim, she is entitled 
her full costs. A. 1. R, 1928 Mad. 216=54 M.L. J. 530 = 28 L. W. 328=108 Ind. 
Cas 712. 


Mortgage suit —Personal decree for cost against party who is not mortgagor 
c.m be granted by Court. A. I. R. 1931 Mad. 272= ^3 L. W. 263= 131 Ind. Cas. iSi- 

V ... ...... J-- . ... . ^ question of 

’ he mortgage 

” ■ ■ a 38 Ind Cas. 

to be a sale 

' ■ i • . 3. Claim for 

cost IS not an independent claim, costs form part of entire decretal amount to be 
leahKd. A.I. R. 1925 Cal. 1135=41 C L J, 697=93 Ind. Cas. 364. In a suit by 
motigagee lO enforce his secuiiiy, the order as to costs may be to give him liberty to 
add his costs to his security. But there mu l be an order for payment of costs 
against mortgagor or receiver dispming validiiy of mortgage. A. L R. toto Born. 11 
= 3iBom.L U. 1199=122 Ind Cas 857. The transferee ot vhe equity of redemption 
can be personally saddled w»b wt where he raises pleas for whU there Is no 
foundation. 3* >7t = A. I. R. 1933 Lah. 329 A puisne mortgagee may 

aho be liable for cost for his own conduct, although ordmardly he is not so liable in 
a iDorigage suit. A. 1. R. 1933 Rang. 335. It is not illegal to award a personal 

decree for costs against a party 10 a SUM who is not himsdf a mortgagor. A. I. R- 
‘1^-0^186*^* ‘5’ 5 “®«'s®A.l. R. 1931 Rang. 153 = 133 Ind.Cas. 


Partles.-Guardian cominuing as such after minor has attained majority, is 
P 782=1929 M. W. N. 545= 123 lad. Cas. 805. The 

words by whom m s 35 include next friends and guardians of minor plaintiffs and 
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defendants. A. I. R. 1929 Mad. 782=(i929) M. W. N. 545®I2J Ind. Cas. 805. Third 
party claiming through a party to a suit, against whom costs are awarded is liable. 
A. I. R. 1930 Mad. 577= (1930) M. W. N. 153=58 M. L. J. 318 = 31 L. W. 262= 53M. 
708=123 Ind. Cas 47. Where sev<*ral defendants raised various defences, 
separate costs can be awarded. 18 M. L. T. 46o = (l9iS) M. W. N. 1021 = 31 
Ind. Cas. 312 ; A. I. R. J925 Bom. 432=27 Bom. L. R. 691 = 89 lad. Cas. 211. 
In case of alternative relief against two sets of defendants unsuccessful 
defendant must bear costs of other defendant. li S. L. R. 1=42 Ind. Cas. 636. 
Defendant against whom suit fails is entitled to costs A. I. R. 1926 Mad 1084=51 
M. L J. 446=24 L. W. 378. Guardian ad litem 0^ a party can be made to pay 
costs. A. I. R. 1928 Mad. 593=1928 M. W. N. 318= tio Ind Cas. 380. Co-plaiatiff 
not appealing made tespondent cannot get costs of appetl. A. 1. R. 1923 All. 119 = 
20 A L. T. 980=71 Ind. Cas. 424 ; A I. R. 1929 Mad. 738=52 M. 845 = 30 L. W. 254 
= 57 M. L. J. 374= 132 Ind. Cas. 167. Defendant against whom claim is not proved is 
entitled to costs. A. I. R. 1926 Lah. 464=26 P. L. R. 254 = 97 Ind. Cas 795, Plain- 
tiff who had no just claim should pay defendant’s costs, A. I R. 193I Cal, 76= 52 
C. L. J. 357= 58 C. 561 = 129 Ind. Cas. 860. Where parties are joined, unnecessarily 
the party at whose instance they were joined should pay cost. 139 Ind. Cas. 235 = 
A. I. R. 1930 Mad. 913 = 59 M. L. J. p4=23L. W. 438 Costs cannot be granted 
against a party against whom no relief is sought. A. I. R 1930 Mad. 195 = 30 L W. 
949=58 M. L. J. Ii8=t24 Ind. Cas. 216. 

• ... . . 1 order propor- 

• 4 “ N. 341 = 119 

than allowed 

• • * ' 1929 Lah. 129 

-10 Lah. 8i6 } see also 78 Ind. Cas. 573*46 M. L 1. sbd-A. I. R, 1924 Mad. 692 
“(1924) M. W.N. 373=20. L. W. ()0. 

Partition euit'—In a suit for partition where the defendant pleaded but failed 
to prove pariiiion, he can be directed 10 pay costs of suit 35 C. W. N. 115. Ordi> 
narilv in a paiition suit, parties should bear their own costs. The msiituiioo fee 
should be borne propcctionaiely by all A. I R. 1923 Born. 464*77 lod. Cas. 914. 
Where phintifTs claim has not been contested, tbe costs up to preliminary decree 
cannot be awarded to the plaintiff. A. I, R. 1930 Pat. 336- > i Pat. L. T. 233*9 Pat. 
773*125 Ind. Cas. 129. Where neither party is goilty of unfair contention, costs 
iilf the preliminary decree, should come out of the estate, it L. W. 5*54 Ind. Cas. 
382. 

WilL-^Where litigation was caused by vagueness of Will, costs should come out 
of estate. 7S Ind. Cas. 349* A. I. R. 1925 Sind 195= 19 S. L. R 220. 

Cost of witness —Expenses incurred in procuring attendance of witnesses can 
- .k. ...» « » n wt.y 8oo=Jo Lab. L. J. 402 = 109 Ind, Cas. 

* ■ ... 0f |,o( jj entitled to his expenses when his 

" - • • ’ R. 1930 Bom. 24=540.62 = 31 Bom. L. 


* 185A.1 (1) If in any suit or other proceeding, not being an appeal, 
- any party objects to the claim or defence on the 

m res- gjound that the claim or defence or any part of 

to the Knowledge of the party by whom it has 
been put forward, and if thereafter, as against the objector, such claim or 
defence is disallowed, abandoned or withdrawn in whole or in part, the Court, 
if the objection has been taken at the earliest opportunity and if it is satisfied 
of tbe justice thereof, may, after recording its reasons for holding such claim 
or defence to be false or vexatious, make an order for the payment to the 
objector, by the party by whom such claim or defence has been put forward, 
of costs by way of compensation. 

(2) No Court shall make any such order for tbe payment of an amount 


* Section 35A was inserted by $. 2 of tbe Civil Procedure (Amendment) AQ. 
192a (9 of 1922) which under section i {2) thereof may with the prerioos sanction ef 
the Governor-General in Council be brought into force in any I’roviace by the Local 
Goternment on an) specified date 

C.r.Code— IS. 
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Cost against several dafendante.-Whete a decret S'? 

aeainst several defendants, each ts jointly and severally liable. A. I. R. i?23 «t- 
215 = 70 Ind. Cas. 782- Where the decreedoes not indicate the propomofts tnwhica 

the costs are to be borne by the deferdants or respondents, the accepted rule JS that 
such a dtciee imposes a joint and several liability on all the respondents. A. i. K- 
iQtt Pat 24*13 P. 1>. T. 619*140 Ind. Cas. 874 ; sec also A I. R. 193* Lah. 
308*1032 P. C. L. 308 i 1932 A. L. ]. aiI'^A. 1 . R. 1932 A. 383*A. L- R. 193* 
All. 641. 


Divorce euit—Wife’s cost in a divorce suit should be paid by the husband 
irrespective of result. 66 Ind. Cas. 494* A. 1. R. 1922 All. 243* 

Guardianship proceedings —Philanthropic society unsuccessfully seclting 
to be made a guardian of a minoi’a property cannot claim costs as they are not 
expenses either on account of necessaries or as having been incurred lor the wtUaie 
ol ihe minor or for the protection of his estate. A. I. R. 1930 Cal. 397*51 C. L. J* 
272 = 58 C. 15*126 Ind Cas. 707. 


Income-tax reference.— Successful assessee is entitled to xteover deposit. 
A. 1. R. 1931 All. 23*1930 A L.J 1548*52 A. 991 = 130 Ind. Cas- 634. 


Insolvency proceeding. — Costs on petitioning creditor on selling aside 
adjudication order cannot he set off against debt due. A. 1. R. 1930 B. 516= 32 Bom. 
L. R. 1076= 128 Ind. Cas. 24. Where simple order cost has been passed agamst 
o^eial receiver, he is personally liable, he is eniiticd to be reimbursed on obtaining 
leavcofCouit A. I. R J929 Mad. 105*55 M. L.J. 873*28 L. W. 719*114 in^* 
Cas. 825. Official Receiver'- or trustee in bankruptcy may be ordered to pay costs. 
A. 1. R. 1939 Mad. 105-54 M. L.J. 873-28 L. W. 719-5* M. 263-lU led. 
Cas. S25. 

Judicial separation.— Section 35I does not empower Court to orde* costs In 
cases of judicial separaiioQ. A. 1. R. 1930 Cal. 558— 57 C. 1089-34 C. W. N. 3^9 
-127 Ind. Cas. 559. 


Maintenance suits— In awarding costs in maintenance suits, Courts should 
see If claim was excessive or exaggerated. A. I. R. J93oMad. 479*59 M. L. J. 53* 
*32 L. W. 729* 126 Ind. Cas. 597. Costs in proportion to success should be 
awarded. 10 L. W. 540*(i9i9) M. W. N. 878—53106. Cas. 796 j A. L. R. 
Mad. 1203 Where widow claimed maintenance at a rate found to be excessive 
though being prevented from knowing the actual income of the family property 
and where the defendant put up vexatious pleas to defeat her claim, she is entitled 
her full costs. A. 1. R. 1928 Mad. 216*54 M. L J. 530=28 L. W, 328—108 Ind. 
Cas 712. 


' who is not mortgagor 
263=131 Ind. Cas. 151* 
But where question of 
■ ■ deposit the mortgage 
amuuiu 111 lull moiigagce is cninledtobis cost. (1917) M. W. N. 275 = 38 Ind. Cas. 
655. In a redemption suit where the mortgagee alleges the transaction to be a sale 
he IS not eniiilcd to cost. A. I. R. 1914 Dotn. 172=25 Bom. L. R. 1209. Claim for 
cost IS not an independent claim, costs form part of enure decretal amount to he 
realized. A. 1. R. 1925 CaJ. 1135=41 C L J. 697=93 Ind. Cas. 364. In a suit by 
mortgagee to enlorcc his secuiity, the order as to costs may be to give him liberty to 
add his costs to his security. But there mti t he an order for payment of costs 
against motigagor or receiver disputing validity of mortgage. A. I. R. i93® Bom. J i 
*31 Bom. L. ,**99=1*2 Ind. Cas. 857. The iransferee of ihe equity of redemption 
can be personally saddled wuh cost where he raises pleas for which there is uo 
foundation. 34 R L, R. ryi^A. J. R. 1933 Lah. 3*9. A pmsne mortgagee may 
also be liable for cost for his own conduct, although ordinatily he is not so liable in 
a mortgage suit. A. 1. R. 1933 Rang. 335- It is not illegal to award a personal 

decree for costs against a party to a suit who is not himself a mortgagor. A. I. R- 
1931 M. 272* 131 Ind. Cas. 151 ; sec also A. I, R. 1931 Rang. 153 = 133 Ind. Cas. 

225*9 *'• 180 “ 


•• Guardian cominuing as such after minor has attained majority, i* 

liable for costs. A. I. R. 1929 Mad. 782=1929 M. W. N. 545 = 123 Ind. Cas. 805. The 
words by whom ms 3S metude next friends and guardians of minor plaintiffs and 
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defendants. A. I. R. 1929 Mad. 78a=(i929) M. W. N. S4S"i2j Ind. Cas. 805. Third 
' ' whom costs are awarded is liable. 

■ . ■ ,8 M. L. J. 318 = 31 L. W.262=53M. 

■ * fendants raised various defences, 

separate costs can be awarded. 18 M. L. T. 46o=(i9t5) M. W. N. lo2i = 3t 
Ind. Cas. 312 ; A. !. R. 192$ Bom 432^27 Dom. L. R. 692 = 89 Ind, Cas. 2ii. 
In case of alternative relief against two sets of defendants unsuccessful 
defendant roust bear costs of other defendant. 11 S. L. R. 1=42 Ind. Cas. 636. 
Defendant against whom suit fails is entitled to costs. A. 1 . R. 1926 Mad. 1084 = 51 
M. L J. 446=24 L. W. 378. Guardian a/iliietn af a party can be made to pay 
costs. A. I. R. 1928 Mad. 590= 1928 M. W. tl. 318= no Ind. Cas. 380. Co-pIaintifT 
not appealing made respondent cannot get costs of appeal. A, I. R. 1923 All. ti9 = 
20 A L. J. 980 = 71 Ind. Cas. 424 ; A I. R. 1929 Mad. 738 = 52 M. 845 = 30 L. W. 254 
= 57 M. L. J. 374= 122 Ind. Cas. 167. Defendant against whom claim is not proved is 
entitled to costs. A. I. R. J926 Lah. 464=26 P. L. R. 254 = 97 Ind. Cas 795, Plain- 
tiff who had no just claim should pay defendant’s costs. A. I. R. 1931 Cal, 76=52 
C. L. J. 357= 58 C. 561 = tag Ind. Cas. 860. Where parties are joined, unnecessarily 
the party at whose instance they were joined should pay cost. 129 Ind. Cas. 235 = 
A. I. R. 1930 Mad. 913=59 M. L. J- 524=23 L. W. 438. Costs cannot be granted 
against a party against whom no relief is sought A. I. R >930 Mad. 195 = 30 L. W, 
949 = 58 M. L. J, 118=124 Ind. Cas 216. 

Damage euit — In a claim for moral damages, it is hardly right to order propor- 
tionate costs. A. I R. V929 Mad. 493=29 L. W. 6 o 4 = ( 1929 ) M. W. N, 341 = 119 
Ind. Cas. 149 In a libel case where claim for damw was much higher than allowed 
the cost is at the discretion of the Court 117 Ind, Cas. 884 = A, I, R, 1929 Lah. 129 
-10 Lah. 816 ; see also 78 Ind Cas. 573=46 M. L. J 366= A I, R. 1924 Mad. 692 
— (1924) M. W.N. 373=20. L. W. 60 

PartitloQ 6Ult=>la a suit for partiiion where the defendant pleaded but failed 
10 prove partition, he can be directed to pay costs of suit 35 C. W. N 1 15. Ordi- 
narily in a patuion suit, parties should bear their own costs. The insiituiion fee 
should be borne proportionately byall A. I R. 1923 Bom. 464 = 77 Ind, Cas. 914. 
Where plaintiffs claim has not been contested, the costs up to preliminary decree 
cannot be awarded to the plaintiff A. I. R. 1930 Pat. 336= 1 1 Pat. L. T. 233=9 
773=125 Ind. Cas. 129. where neither party Is guilty of unfair contention, costs 
till the preliminary decree, should come out of the estate, li L. W. 5 = 54 Ind. Cas. 
382, 

WilL***Wbere litigation was caused by vagueness of Will, costs should come out 
of estate. 78 Ind. Cas. 249=A. 1 . R. 1925 Sind 195 = 19 S. L. R 220. 

Coat of 'wltneaa.— Expenses incuntd in ptocuring attendance of witnesses can 
be included in the cost A. I. R. 1928 Lah. 800=10 Lah. L J 401 = 109 Ind. Cas. 
476. Non-resident witness whether parly or not is entitled to bis expenses when his 
evidence is matcrbl and necessary. A. I R. 1930 Boro. 24 = 548.62 = 31 Bom. L. 
R. 1020 = 122 Ind. Cas. 121. 


• [ 35 A.] ( 1 ) If in any suit or other proceeding, not being an appeal, 
- any party objects to the claim or defence on the 

ground that the claim or defence or any part of 
f.'.ims'ld’.tccL ■■ «• - the objector, fahe or v'eLiou. 

to the knowledge of the party by whom it has 
been put forward, and if thereafter, as against the objector, such claim or 
defence is disallowed, .abandoned or withdrawn in whole or in part, the Court, 
if the objection has been taken at the earliest opportunity and if it is satisfied 
of the justice thereof, may, after recording its reasons for holding such claim 
or defence to be false or rexattous, make an order for the payment to the 
objector, by the party by whom such claim or defence has been put forward, 
of costs by way of compensation. 

( 2 ) No Court shall make any such order for the payment of an amount 


• Section 35A was inserted by s a of |he Civil Procedure (Ameodmeet) AeS. 
192a (9 of 1922) which under »eciion t (a) thereof may with the previous sidciim cl 
Ihe Covernor-Cenerat in Council be brought into force in any I’roviace by the Local 
Goiernment on an) specified date. 

C.r.Cod,— 13. / 
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exceeding one thousand rupees or exceeding the limits of Its pecuniary juiis* 
diction, whichever amount is less : 

Provided that where the pecuniary limits of the jurisdiction of any Court 
exercising the jurisdiction of a Court of Small Causes under the Provincial 
Small Cause Courts Act, 1887,* and not being a Court constituted under that 
Act, are less than two hundred and fifty rupees, the High Court may empower 
such Court to award as costs under this section any amount not exceeding 
two hundred and fifty rupees and not exceeding those limits by mote than 
one hundred rupees : 

Provided, further, that the High Court may limit the amount which 
any Court or class of Courts is empowered to award as costs under this 
section. 

(3) No person against whom an order has been made under this section 
shall, by reason thereof, be exempted from any criminal liability In respect 
of any claim or defence made by him. 

(4) The amount of any compensation awarded under this section in 
respect of a false or vexatious claim or defence shall be taken into account 
in any subsequent suit for damages or compensation in respect of such claim 
or defence. 

Scope.— Costs under s. 35 A are compensatory and not psnat. A. I R. 193* 
Lah so9-»i3i Ind. Cas. 377. In a suit against father and minor sons with idenlU 
cal inteiest in which the father alone has to bear the harassment and trouble it 
would be wrong to award costs under $. 35 A to boih separately. JbtA. In case of 
harassment of the plaintiff by the defendant, punitive costs can be awarded under 
this section. 14 L. R. i5(Rev.) = i7 R. D. 227. Compensation can be awarded 
only after objection by the opposite party. A I. R. 1926 Lah 473C.94 Ind Cas. 
78 An order under this sectton can be passed against nest friend of a minor. 52A. 
907-(i93o) A. L J. 1295-128 Ind. Cas. 225 A suit instituted in the Court of 
Small Cause was subsequently transferred to the regular side Judge trying has 
same powers as the SmaU Cause Court in awarding compensation under s. 35 A. 
A, I. R. 1930 Nag. 133- 120 Ind. Cas. 413. Power of Small Cause Court to award 
costs under s. 35 A is conditional upon its having express authority from High 
Court so to do or having jurisdiction up to Rs 250 A. 1 R. 1926 All. 354-91 Ind. 
Cas. 790. Appeal against order of Small C* — — •*’ 
lies to District Judge. A. 1. R. 1937 All. 5 • ' . 

Collector is not competent to award pena , 

false and vexaiious, 15L. R. 115 (Rev.V ’ 
awarding exemplary costs, has powers in ' 

tion to apply s. 35A, Civil Procedure Code; ana whether that section 'was in 

existence or not when the Provmciallnsolveocy Act came into force is immaterial 

A. 1. R. 1935 Nag. 207=158 Ind. Cas. 394“3* N, L. R. 365. 

PART II. 


EXECUTION. 


Genbral. 

36. The piovUio m ol t his Code relating to the execution of 

Application to orders. 

Scope.- 


decrecs shall, so far as they are applicable, 
deemed to apply to the execution of orders. 

13 — 15 S. I*. R. 11 = 62 Ind. i 
to Commissioner for work dc • 

execution. A. I. R. igic Cal. ,, .uv— au c 1 1 » «_ 

order under Order XX. rule 1 1 (i) is executable as’if dicr« a* I R 


* IX of 1887. 



an order in execution proceeding, without a decree being drawn up. A. 1. R. 1926 
Sind 119=20 S. L. R. 216=92 Ind. €35,562. Section 36 is not limited to orders 
made only under *'*“ *- •* -- — ’ — «.i, -n — which could be included in 

the definition of ■ " ■ ■ • The order made on a notice 

of motion would • 2 (14) and could therefore 

be executed under s 36. J^ila C/ia»d v. A/od/iya t-rasad, A. I. R. 1934 Bom. 452 = 
36 Bjm. L. R. 992. 


37. [S. 649, 2nd para.] 

Definition of Court which 
passed a decree. 


The expression “Court which passed a decree", 
or words to that effect, shall. In relation to the 
execution of decrees, unless there is anything 
repugnant in the subject or context, be deemed 
to include— 


(a) where the decree to be executed has been passed in the exercise of 
appellate jurisdiction, the Court of first instance, and 

{b) where the Court of 6rst instance has ceased to exist or to have 
jurisdiction to execute it, the Court which, if the suit wherein the decree was 
passed was instituted at the time of making the application for the execution 
of the decree, would have jurisdiction to try such suit. 

Scope, — This section has no reference 10 a Court to which a decree has been 
transferred for execution. 162 loi Cas. 865 = 8 R. R. 556 = A. I. R. 1936 Rang. 184. 

Clause (a) — As a general rule decree of final Court can be executed. A. I. R. 
1921 L. Q. 37 = 11 L. B. R. 163. 


Clause (b) —Court passing decree is proper Court to execute it though it has tost 
territorial jurisdiction over property due to assignment to another Court, at the time 
of presentation of execution petition 42 M. ^21 = 37 M. L. J. 284 = 26M. L. T. 
223«»(i9i9) M. W. N. 640- tt L. W. 63 (F B.)-53 Ind. Cas. 213 Court abolished 
and then revived with some jurisdiction ■$ the same Court A I. R. 1926 Pat. 209= 
4 Bat 688 = 7 r. L T. 333 = 92 Ind Cas 900. Principle of s 37 (b) is to be applied 
in interpreting ihe phrase "Court of first instance.” A. I R 1926 Mad. 813 =51 h! L. 
J. i6i = (i926l M. \v. N. 39t=95 Ind. Cas. $87 Court passing decree can alone 
execute decree though losing territorial jurisdiction over property subsequently 
A. 1. R. 1928 M. 746 = 28 M. L. W. 885 = 114 lod. Cas. 54$ ; A. 1 R. 1921 Pat. 152 = 
6 P. L. J. 304=(i92t) Pat. 186=2 P. L. T. 374=62 Ind. Cas. 487. Territorial Juris* 
diction IS a condition precedent to the execution of a decree. 31 M. L. J. 22 = 35 
Ind. Cas 296. Where teriiiorial jurisdition of the Court passing decree has been 
taken away between the date of the preliminary decree in mortgage suit and final 
..a .V.- .. .. ., '-ansmit execution to Court 

■ I • , • . ■ • jperiy. A. I. R. 1927 Mad. 

•• . .. W. 671 =(1927) M. W. N. 

.■ ■■ .'I . money decree the area in 

• ■, ...... . . jurisdiction of one Court 

to another Court, the latter Court can execute the decree. A. I. R. 1924 Mad. 32 = 
45 M. L. ], 210 = 119:3) M. W. N. 406-18 L \V. 17 = 73 Ind. Cas 956; see also 49 
Ind. Cas. 958 J 49 Ind. Cas. 94 ; 31 M. L ). 90=20 M. L. T. 327 = 3$ Ind. Cas 237; 
A. I. R. 1922 Mad. 10=46 M. i-4t M. L. J. 344 = 6$ Ind. Cas 727 ,S7M. 095- 
148 Ind. Cas. io88 = A. I. R. 1934 Mad. 283 = 66 M.L.J. 49:. WhereaCourt 
passing decree was abolished but subsequently was re-established it can execute 
the decree provided it would have lunsdiaioii 10 tty the suit 10 which the decree 
-.. ...... --26 J'at. 209-4 Pat. 688-7 P.L. 

• without j'urisdiction cannot be 

■ jct-matter of mortgage except by 
• ' > = •= 0=51 Ind. Cas lor. A prelimi- 

nary decree for neatly Ks. :,oob, was made in a rodrigage sun byMcn>ln basing 
power to tty suns up to Ks a.oco, bis successor not having been vested with the same 
|>owcr, the final decree was made by the Sub-Judge. Munsifl in the mean line was 
vested with junsdiciisn. The MunsifT could execute decree under s. 150 hot not 
under SI. 57 and 38 24 c \V N. 699— $7 lod Cas. 879 5 see also 1931 N. 

64». A deciee cfihe Calcutta High Court in a suit which arose within ihe present 
jurisdiction of the I’aina High Court, will be execu'ed under the supervision of the 
latter Court. 3 1’ L J 435-4Slnd Cas 107, Where the notification does cot 
puiport to transfer business specifically or by general descriptwa frexa the Conn 
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which passed the decree to the Court to which 

prop4is.r_anslerred,_,he 

, • lod. Cas. 305“A. I. R. I9J3 Mad.4J8*A. 

■ « . 'which passed ihe decree’ according to the 

• s another Court in cases where the Court 

ceased to have jurisdiction to execute it but 
C. \V.N.77« A. 1. R. i93t Cah 312*52 C. 
L 1.569 = 132 Ind. Cas. I49*S8C.«32. Where a money suit is transferred from 
the Court where it was insiituted to another Court beyond that jarisdiction, ana a 
decree is obtained in that Court and then the second Court is abolished and its 
whole business is sent by an adm'inisirative order of Government under the ^ivu 
Courts Act, to a third Court, the third Court has jurisdiction to entertain a peittion 
for sending the decree to the first Court and the petition for execution need i^l be 
presented in the first instance in the first Court. 1913 M. W. N. 842. A Court 
passing the decree, does not lose jutisdiclion of executing it, on account of 
qiient curtailment of pecuniary junsdiction. 37 C. W, N. 679=A. I. R. I933 cal. 6o4. 

Courts by wiitcn Decrbes may'dk executed. 

38. [S. 223, 1st para.] A decree may be executed either by the Court 

which passed it, or by the Court to which it 

bf.«cl!«d i. sent for execution. 


Scope. — This section confers jurisdiction for execution on cither the Court which 
passed the decree or the Court to which it IS sent for execution. 35 C. W. N.. 77* 
A, 1. R.<;i93') Cal. 312® 52 A. L. J. 569*132 Ind. Cas. i49= 58 C. 832 ; see also 
15 Pat. 439-165 Ind. Cas. 9S9-A. I. R. 1936 Pat. 615 Where mortgaged 
property is situate outside the territorial junsdiction of the executing Court 
It can order the sale of the property so mortgaged 14 Lab. 457— 143 Ind. Cas. 574 
-34 P. L. R. 8»s-A. 1. R. 1933 Lah.687 j see also 14 C,66i ; 15 C. 667; st C, 
639: 45 M. 746; 80 Ind. Cas. 901. Territorial jurisdiction is necessary to carry 
on execution, 35 C. W. N. 77-A. 1. R. 1931 Cal. 312-52 C. L. J. 569-132 Ind. 
Cas, 149. 

Under this section a decree may be executed either by the Court which passed it 
or by the Court to which it is sent for execution and where the trial Court is not the 
Court to which the decree is sent for execution, section 38 prevents it form proceed* 
lug with the suit to set aside a sale as a matter in execution and executing the 
decree. 68 Ind. Cas 6g3«A. 1. R 1922 Nag. 189, The Code does not prohibit 
concurrent execution. A. I R. 1921 L. 8.25=11 L. B. R. 15-63 Ind Cas. 809 ; 
34 Ind. Cas. 302—3 L. W. 336 Executing Court is to decide objection as lo 
execuiability irrespective as to value of property. loi P. R. 1915— ig P. W, R. 
1915 — 32 Ind. Cas. 43. Where the application for execuiinn is not at all entertained 
by the Court which alone bad jurisdiction 10 eoienain it, nor is it properly sent 
by that Court to another Court, other Court will not derive any jurisdiction by 
the mere filing of the application in lhai Court. A. 1. R. 1921 Pat. 152=2 P.L.T. 
374 = 6?.!.. ]. 304-1921 Pat. 186-62 Ind. Cas 487. No Court can execute a 
decree in which the sulijcct-matter of the suit or of the application of the suit 
is property entirely outside the local limits of us jurlsdiciion except in cases of 
decrees for sale of mortgaged properties A. I. R. 1925 Pat. 139—6 P L.T. 
71 — 80 Ind. Cas. 901. 


This section is not exhaustive. If a suit Instituted in Court A is transferred to 
Court B and Court D decided it, application for execution shall be presented to 
Court B and not lo Court A. A. J. R. 1925 AU 276 = 47 A. 57 = 85 Ind. Cas. 74®. 
In all cases where original Court has lost jurisdiction over subject-matter of suit 
between passing of decree and* executing it, it should send its decree to the Court 
which has territorial jurisdiction. A. 1. R. 1924 Mad. 457— 46M. L. J. 250 — (1924) 
M. W. N. 3S-19 L. W. i6=79lnd. Cas. 806 ; sw aUo 74 lT\d.Cas. 608. Court 
passing decree can entertain application for its execution and determine questions 
as to the execuiability but cannot order sale of properties not within its territorial 
jurisdiction. A. I. R. 1931 Cal. 312-35 C. W. N. 77 = 52 C. L. J. 569=132 
Ind. Cas. 149. Court passing decree can entertain appUcaiion for execution so 
long as decree is not transferred for execution to another Court. A. 1, R. 
1931 Cal. 312-35 C. W. N. 77“5» C. L. J, 569=132 Ind. Cas. 149. A 
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decreeing Court is not deprived of its jurisdiction by the mere fact of transfer 
of the riariast, h. I. R. 1939 Bom. 413^131 Bom. L. R. 1105 = 530.844=123 
Ind. Cas. 507. High Court on its Original side can appoint a receiver by way of 
execution in respect of property situated outside its ordinary original jurisdiction 
in a proper case. A. 1 . R. 1930 Ca!. 502=34 C. W. N. 238 = 51 C. L. J. 209=57 C. 
964—128 Ind. Cas. 97. Where a decree has been transferred to another Court 
an application to the parent Court to te-iransfer it to a third Court is proper. A. 
I- R. 1928 Mad. 493=110 Ind, Cas. 829. Jurisdiction 10 execute a decree can be 
exercised both by the Court which passes it, as well as by the Court to which the 
business of the former Court has been transferred. 107 Ind. Cas. J95, Issue of 
injuiictioD to Court passing decree after transfer of decree for execution to Collector 
is futile. A. I. R. 1929 Oudh 235 = 4 Luck. 635 = 6 O. W.H. 226= 117 Ind. Cas. 47 i. 
application made by decree-holder merely to issue notice to the Judgment-deblor 
to pay the decretal amount, tt * • '* .• • • ■ to 

an improper Court, although “ • • ■ • . . side 

that Court’s jurisdiction. A. I : , “ ; ■ r 


89. [S. 223, 2nd and 3rd paras.] (1) The Court which passed a 
Transf.rofdtcrtc. nny. on ihe application of the decree- 

holder, send u for execution to another Court, — 
(a) if the person against whom the decree is passed actually and volun- 
tarily resides or carries on business, or personally works for gain, within the 
local limits of the jurisdiction of such other Court, or 

^ (A) if such person has not properly within the local limits of the juris- 
diction of the Court which passed the decree sulBcient to satisfy such decree 
and has property within the local limits of the jurisdiction of such other 
Court, or 

CO if the decree directs the sale or delivery of immovable properly 
situate outside the local limits of the jurisdiction of the Court which passed 
it, or 

(<0 if the Court which passed the decree considers for any other reason, 
which it shall record in writing, that the decree should be executed by such 
other Court. 

(2) The Court which passed a decree may of iis own motion send it for 
execution to any subordinate Court of competent jurisdiction. 

Scope of the eection — The word ‘'may" in this secilon docs noi mean that 
•• •- _ .L. j*.. -....4 ....... execute the 

•• • • 1 the property 

■ . f - . • • - . . of the Court 

■ . ■ • • - • Court should 

■ ■ ■ »■.* • . . ■ • ■ i the decree 

13 execuiaoie in the way prayeu lor. 59^^.199=350 w. N. lyyj--*i36 Ind. Cas. 
533= A. I, R 1933 Cal. 213=1. K. 1932 C. 213. Application for executing a decree 
and application for transferring a decree to another Co-Jrt for execuiion are two dis- 
tinct applications Whether a particular application is an application or for transfer 
of a decree is to be decided on the nature of the prayer made, and not on the choice 
of a particular form. An application for transfer of a decree for execution cannot 
become an application for execution simpiv because the form of the latter has been 
adopted. II P.78 s = 13 P. L. T. 498=A.I.R 1932 Pat. 309 (31 i). An application 
under this section need not be in any particular form. /6/(t. An order of transfer 

. .1. . J... -r t._ -r ,e. t J| I.N.1 r^m 


execution under s. ^39 considered issue of Iimiutioo as not to anse on translcr, 
that the rc>.»iardid not intend to decide that Oljiection to limuaiioa cooli not M 
taken in trantferee Court. A. I- R. I 93 ® il8=ll Lah. L. J. 
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Cas. 55. Seclion 39 only contemplates that the entire decree and not a part of it is 
to be sent for execution to anoiberCourt or Courts. 38 C. W. N. 1053. Where a 
decree is tninsferred for e.xecution the original Court is not wholly divested of ns 
jurisdiciioD but can still retransfer the proceedings to itself or to some other Court. 
When however a decree is transferred w'lthout any limitilion, the original Court has 
no longer the power to execute the decree until and unless the decree is returned 
by the transferee Court nich a certificate of non-satisfaction. A. I R. 1934 Lah. 
728*35 P. L. R. 751 = 152 Ind. Cas. 128 j see also A. I. R, >916 P. C. 16 ; A. L. R. 
1933 Cal. 906 ; A. 1. R. 1926 Lah. 113 ; 162 Ind. Cas 51 = 1936 A. L J. 277= A. I. R. 
1936 All. 655 In a case where execution is pending m a Court, the Court is not 
deprived of the power of issuing a certificate of non-saiisfaction. But the Court 
should before ordering transfers issue notice to the Judgment-debtor, and after hearing 
llie judgment-debtor’s objection, if any, as regards the order to be made, the Judge 
should proceed to consider whether sufficient cause has been made out justifying 
the issue of simultaneous execution. A. I. R. i935 Cal. 268*39 C. W. N. 165. But 
the Madras High Court in a recent case has held ihat ihe act of transmitting a 
decree for e.xecuiton to another Court is a ministerial act and can be made by an 
order passed ear 159 Ind. Cas. 762* 1935 M. W. N. 1303 = 42 L. W. 943*69 
M. L. 3. 862, 

Where the application for execution is filed rn the transferring Court before 
transfer of the case it is not necessary to file a fresh application for that purpose in 
the transferee Court. A. I. R. 193* Cal 312*35 C. W. N. 77=52 C. L. J. S^>-132 
Ind. Cas. 149 Order of transferring decree after hearing Judgmeni-debtor’s objections 
is not ministerial A. I. R. 1919 Mad. 199*29 L W 246={i929j JI. W. N. 36=116 
Ind. Cas. 113. Transfer of decree for execution to another Court is not by itself an 
execution of the decree. A I. R. 1929 All. 39o*(t929) A L. J 553sj}5 Ind. Cas. 
865. Sale of property not within local limits of the jurisdiction of the Court which 
passed the decree can only be held by the Court within whose local limits 
property is situate, and an order of attachment before judgment does not make 
any difference A. I. R. 1919 Cal. 818-33 C. W N, 848=57 C. 67=126 Ind. Cas. 
43. Irrespective of the mode m which the decree is sought to be executed before a 
decree can be transferred to another Court within the jurisdiction of which judgment* 
debtor resides it is necessary for the decree-holder to satisfy the Court that the iudg* 
menl-debtor has not sufficient property within the jurisdiction of the Court which 
passed iM decree sufficient to satisfy the decree A I R. 1929 Cal 529-33 C. W. ff 
620 = 56 0.1170 Order of transmission of a decree by one Court to another is a 

r; l!™ “5'=7=6 t‘S. C%%° '• ''■ = S Ranc „s-6 

, 10 anoihcr Court for a limited purpose only, t P. 

rn. « transmuted to another Court does not become 

a decree of that Court, though It can be cxeculed as such. (1917I M W N aa8=6 

Transferee Court having like pecuniary junsdiction has no jurisdiction to execuie 
a decree of the transferring Couit, m excess of the pccuaiirv iui5sri^rt.nr. ^nblt 
Court. 57 Ind. Cas. 722. Judgroeoi-dcbior’s deaib before a rVC.lfi . ^ 1. .• 
faction of decree is issued, does not divest Court of ttansfei 
the execution proceedings, are merely suspended until ihe 
obtained an order from tfie Court svfaich passes 5ie d««® foV.„ 

,he legal representative A. I R. 1930 Sind 16= u? ind Cai I . 

not without 

0‘ndmg upon him 3 p. L. W. 247=43 

A. I. i'. ly-iJ 4it-»M4 IIKJ Cas jR-* a* application for execution, 
for f ■ ■ , . 

the ■ 


10 execute the decree in that suit. “V* ‘’^'^inal suit it is incompetent 

sue suit, therefore, cannot be iransfcrtcd lu it 
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for execution under s. 39. A. 1. R. 1922 Pat. i68-»3 P. L- T. 4J2'*(I922) Pat. 229^1 
Pat 651, A ccrtificale of transfer of a decree need not be signed by the Judge who 
passed it, 163 Tnd. Cas. 489^38 P. L. R. lloioA. I. R- 1936 Lah. 369. 


mortgaged property, which is wholly out of its Jurisdiction. A. I. R. 1925 Pat. I39='6 
P. L. T. 71 «s8o Ind. Cas 9ot. Court which passes mortgage decree may even If the 
property be outside its iurisdiciiou, bring it to sate. A. I. R. 19:6 Mad. 421 = 49 
746=50 M.L J. 161. Transferring Court ceases to hare Jurisdiction till it receives 
a certificate under s. 41, and second transfer before such certificate is without jurisdic-* 
lion. A. I. R. 192$ Oudh 428 = 120 L J. 287=2 O. \V. N. 313=29 0. C. 84. Where 
an application - j. Court transferring the decree for 

execution, a * urt is not necessary. A. I. R. >924 

Pat. 120 = 5 P 80 Decree transferred for execu- 
tion to anothe ' the same for execution to a third 

Court, or to " • • • Court passing the decree, A. I. R. 

• 927 Nag. 367=10 N.L.J, 24=101 Ind. Cas. 279 Jurisdiction of a Court trans- 
ferting decree for execution to another Court is not conRned to cases in which there 
is no property within the Jurisdiction of the Court which passed the decree sufficient 
to satisfy decree. A I. R. 1925 Oudh 481 = 28 O. C. I99' Sending of a certificate 


ably intended that it should be executed against those properties over which the 
Agent's Court has jurisdiction A. I. R. 1914 Mad. 144= >8 L. W 747=76lnd. Cas. 
369. Even after transfer of a decree, the iransferriog Court retains jurisdiction to 
deal with applications under Order 21, rules i6 and 32 60 C. 1176=58 C L J 
192=37 C. W N. 1167 = A. I. R. 1933 Cal 906. Where the transfer is trade under 
s 39 (d) the transferee Court cannot question the power t'f the transferrii g Court to 
order the transfer. A. I. R. 1934 Mad. 266=1934 W N. >209=14? Ind. Cas. 1212. 
An order for sending a decree to another Court for execution 1$ not an order can be 
riiade without there being a formal application for cxecuiion Therefore an execu- 
tion application on which such an order has been made will not h^lp to save 
limitation in case of subsequent application for execution. A IJU. 1935 Pat 485 = 
>57 Ind. Cas 971. 

Simultaneous execution of decree — A decree may be executed in more 
than one Court aimulcanecusly nbateaet may be the case with regard to institu- 
tionofsuit. A. I. R, 1939 nom 4I8— 53 It 844= 31 Dorn L R no;-! 123 Ind. Cas. 
507. This Code dors rot prohibit the sending of a decree for execution of two Courts 
at the same time. A. I. R. 1027 Rang 258=5 Rang 39a = io4 InJ Cas. 133; WTrere a 
deerco is transferred to another Court lor execution, concurrent executon of it is 
permissible m the Court from which the decree has been trarsferred. 15A. l^J. 
552 = 39 Ind. Cas. 729, Where a Court transfers a decree for pa)ment of money, oa 
application of the dtcree-bolJer to anoiber Court by prart of a certificate of non- 
siusfacticn ard the proretly 1$ atuched by irarsferee Court, the former Ccurt dnei 
not lose jurisdiction to execute the decree and 11 compeieot to proceed »uh ibe 
txecuiioa except where the salae of tfce property 1* greater than the amount of 
decree and dec ee-holdcr is Ikcty to realue if e whole amount cf its tale, when a 
further order fjr arrest of the Judgcnent-dcb*i:tf It act justiSed. A. I. R. l9jo Lab. 
I9)-I2t loJ. Cas 6S ; see aUa A I R. 1936 Cal r6r->62 lad. Cat. 777. 
himuUaneoul ctecuiion is permuted by the Co«n : but ia miliBC aa order for aoeb 
execution care shouM be taken so that there nay cot be any tardihlp on the 
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Cas. 55. Section 39 only contemplates that the entire decree and not a part of it is 
to be sent for execution to another Court or Courts, 38 C. N. ^053. Where a 

J • ■ 


by the” transferee Court with a certificate of non^satisfactlon. A. I R. 1934 Lah. 
728 = 35 P. L. R. 751= 152 Ind. Cas. 128 ; see also A. 1. R, »9i6 P. C. 16 ; A. L. R. 
1933 Cal. 905 5 A. 1. R. 1926 Lah. H3 ; *62 Ind. Cas 51 = 1936 A. L. J. 277 = A. I. R. 
1936 All. 655. In a case where execution is pending tn a Court, the Court is not 
deprived of the power of issuing a certificate of non-satisfaction. But the Court 
should before ordering transfers issue nonce to the judgment-debtor, and after hearing 
the judgment-debtor’s ob|ecti3n, if any, as regards the order to be made, the Judge 
should proceed to consider whether sufficient cause has been made out jusiifjing 
the issue of simultaneous execution. A. I. R. *935 Cal. 268 = 89 C. W. N. 165. ^ But 
the Madras High Court tn a recent case has held that the act of transmitting a 
decree for cxecuiion to another Court is a ministerial act and can be made by an 
order passed ejr iJrir/e 159 Ind. Cas. 762= 1935 M. W. N. 1303 = 42 L, W. 943=69 
M. L J. 862. 

Where the application for exccotion is filed m the transferring Court before 
transfer of the case it is not necessary 10 file .a fresh application for that purpose in 
the transferee Court. A. 1. R. I93‘ Cat. 312=35 C. W. N. 77= S2 C- L. J. 569=132 
Ind. Cas. 149. Order of transferring decree after hearing judgment-debtor’s objections 
is not ministerial. A. I. R. 1919 Mad. 199=29 L. W. 246 = (i9:9> 51, W. N, 36=116 
Ind. Cas. 113. Transfer of decree for execution to . another Court is not by itself an 
execution of the decree. A I. R 1929 All. 390= (1929) A L. J 553=115 Ind. Cas. 
865, Sale of property not within local limits of the Jurisdiction of the Court which 
passed the decree can only be held by the Court within whose local limits 
property IS situate, and an order of attachment before Judgment does not make 
any difference. A. I. R 1929 Cal._8i8-33 C. W. N. 848- 57 C. 67- 126 Ind. Cas. 
43. Irrespective of^the mode tn^ which the decree is sought to be executed before a 


620=5^^.1170 uruer ot transmission of a decree by one Court to another is a 
ministerial act and can be made ex partt. A. I. R. 1028 Nag 40 = 5 Rang 775 = 6 
Bur. L. J. 225*106 Ind. Cas 857. ** 


piopetjy situate outside its ternloiial 


for a limited purpose only, i P. 
o another Court does not become 
such. (1917) M. W. N. 498=6 
, Court cannot in execution sell 
juiisdiction even though the decree under 


youii. V belore a certificate of full satis- 

, ,, , transfer of its jurisdiction over 

-d Until ihe judgment-creditor has 

... . ^ . decree for inserting the name ol 

portion of a decree to another Court for execution is hre^Ad'a^and* Vf’ 
notice to the judgment-debtor* will not be binding JpL him p w 

ACo„",'f firLcmTol.’ 

for execution has no jurisdiction to entertain an applicrtm^for transferred 

the legal repceseniaiive of a deceased decret-bo^r ' Th? nn O" the record 

to the Court which passed the decree 55 I?d Cas .ee ^ ‘r " 

10 execute an award as if u were decree ^^hatCMr^^, , n 

Societies Act. s. 43 and tr. 31 and 34 thereunder h m C o-operative 

A. I. R. 1922 Bom. 377=24 Bom. Lflt. n’ iIrIa?'/ , 4^ 39- 

has 00 pecuniary lunsdiciioo to eovenai^n.^ ir» 337-. ff a 

to execute the decree in that suit. Thtsmt^ihJrprn incompetent 

V intstni, iherelore, cannot be transferred to it 
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for exccuilon cnder t. 39. A. I. R. 192* R*»* P. L. T. 4 JJ»{« 9 JS) Pat. 7 ig^t 

pal. 651. A certificate of tranifer of a decree reed not be ligred by the Judge who 
paned it, iGi Ind. Cat. afg-dS P. L. K. iloi«-A. I. R. 1936 Lab. 369. 

.* - A 1 ■ . '<■ ■ ~t- ‘ I--- ; ■■■ 

< . . . ^ s -I ai ‘ . :ii* * . I 'i ■ ■ : n 

1 : ■ • •• 1 * • 

; < *■ ■ It ■ * ' I ■ ■ . ■ 

' .t ! •* ■ ■*, ' “ 

» . il! ■ r; • ■ - ■ ■! ' 

jurlsd ciinn the prope" 1 , ’ ‘ ~ **1 /--*•» •* , ■ - . p^t L J. I4i 

"(1919) PaL lSS-4' . n- ■ : ‘trialeofthe 

tnortgagfd properly, < ■ 't t • 1 , ' ! ? Pat. I39='6 

P. L. T. ?> ”«So Ind. ( \ . I (' .• 1 •• t , ■ ■ ■ crcn If the 

property be outtide i.s jui ixuluoii. bnug n (i me. A i iv. 19^0 .M lu. 43 i «*49 
746»5oM. L I. 161. TrantFcrting Court ceaiet to hire jurisdiction till it receives 
a certificate under 1. 4>, and second iraflifrr before such certtficate It without Jurisdic- 
tion. A I. R. 1923 Oui'h 438«’»30 U J. j87«e2 O. \V. N. 313039 O.C. 84. Where 
an application for txrcuusn has been mide to the Court irantferrinc the decree for 
execution, a second .application to transferee Court is not necessary. A. 1 . K. 1974 
PaLiao-s P. L T. il-a Pai. 9o9*«(i973) Pat 2?o Decree innsferred for execu- 
tion to another Court, an application 10 re-tfani'cr the time for execution to a third 
Court, or to execute itself, can be cnad* t* *v» i 17 

1937 Nag. 367-10 N. L J 34“*oi Ir : • * t . . I 

fening decree for execution to another C • • i.. . 

it no property nithiR the jurisdiction of t • • 

to satisfy decree. A I. R >935 Oudh • _ • . • • » 

does not of itself put an end to ihe jurisdiction of the Court to execute the rfeeree, 
and sending of a ceriiflcate inumaiing result of eich .ipplicmon under executive 
orders of High Court, if any, cannot do so at .ill A I R 1933 Nag. 3io- 18 N. L. R. 
178*68 lod. Cat. 637 Oistnci MunsifT receiving by transfer a deciee of a village 
Couit or withdrawing execution of a decree to his own file has no jurisdiction to 
transfer it for execuiion to another District MonstlTs Court. 46 M. 731-32 M. L T. 
(H. C.) 40 Jf*i 8 L. W. i 9-<^4 M.^L. J. 643—73 lnd_ Cas 792. Where decree has 


deal with applications under Order 31 , rules 16 and 33, 60 C. 1176 — $8 C L. J 
192=37 C. W N. 1167 — A. I. R. 1933 Cal. 906. Where the transfer is irade under 
s 39 (d) the transferee Court cannot question the power I'f the transferni g Court to 
order the transfer. A. I. R. 1934 M.id. 366-1934 W. N. 1309=149 Ind. Cas 1212. 
An order for sending a decree to another Court for execution is not an order can be 
made without there being a formal application for execution. Therefore an execu- 
tion application on which such an order has been made will not bflp to sive 
limitation in case of subsequent application for execuiion. A. I JU. 193; Pat. 485 = 
157 Ind. Cas. 971. 

Simultaneous execution of decree. — A decree may be executed in more 
than one Court simultaneously whatever may be the case with regard to institu- 
tion of suit. A. I R 1929 Dom. 4 iR— 53 H. 844=31 Bom. L R. 1105= 123 Ind. Cas. 
507. This Code does not prohibit the sending of a decree for execution of two Courts 
at the s.ime time. A. I. R 1O27 Rang 358=5 Rang. 397 = 104 Ind. Cas. 133: Where a 
decree is transferred to another Conn for execution, concurrent execution of it is 
permissible in ihe Court from which the decree bas been transferred. 15A. L J. 
532 = 39 Ind. Cas. 729. Where a Court transfers a decree for payment of money, on 
application of the decree-holder to anoihcr Court by grant of a certificate of non- 
siiisfaction ard the property IS attached by transferee Court, the former Court does 
not lose jurisdiction to execute the decree and is competent to proceed with the 
execution except where the value of the property is greater than the amount of 
decree and deciee-holder is likely to realize the whole amount of its sale, when a 
further order for arrest of the judgment-debtor IS not justified. A. I. R. 1930 Lab. 
199=121 Ind. Cas 685 sec also A. I. R- 1936 Cal 267-162 Ind. Cas. ,-y 
Simultaneous execuiion is permitted by the Court } but in making an order for 
execution care should be taken so that there may not be any hardship 
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judgment-debtor. The Court has jorisdiction to execute its decree and at the same- 
time send it to another Court to execute it simultaneously. A. 1. R. I93S 2^8 = 

39 C. W. N. i6s. 

Clause (b).— Where the condition justifying transfer is that set out in s. 
39, sub-section i (b), the intention to execute against the judgment-debtor 
who satisfies that condition. To hold that a judgment-creditor may obtain an order 
for irantfer on the ground that one judgment-debtor has no property within the local 
limits of the Court which passed the decree, and has properly within the local 
jurisdiction of another Court, and may then execute the decree through such other 
Court not against that judgment debtor but against another judgment-debtor who 
does not fulfil that condinon is absurd. A. I. K. 1936 Cal. 521, But a decree-holder 
has always a right to apply, as of course to the Court which passed the decree for 
us execution even if it be tn respect of property outside the territorial jurisdiction of 
such Court can be no more than execution by transmission to another Court. A I. R. 
1936 Cal. 167 = 162 Ind. Cas. 777. Where an application for execution is made to 
ihe Court which passed the decree, that Court will transmit the same to the Court 
where the immovable property sought to be sold is situate along with the other 
papers required by Order 21, r. 5 or 6, and then the latter Court will make an 
order for sale. It is not necessary in such a case to have a fresh application 
for execution before the Court where immovable properly sought to be 
sold in execution is situate, !bid. The Court has jurisdiction to execute its 
decree and at the same lime send it to another Court to execute it simultaneously. 

I. :« — t-.t-- of sale in order to find 

* ‘ • sufficient to cover the 

. • ' *, supported by an affi- 

nably rely, which tends 

to show that there are circumstances present from which it can be safely inferred 
that the propenies within the jurisdiction of the Court would not satisfy the decree. 
If such circumstances are proved to the satisfaction of the Court, it would be quite 
open to the Court having regard 10 ibe provision of clause (b) to make an order 
transferring the decree for execution to another Court. A. 1. R. 1935 Cal. 268— 39 
C. W. N. 165. 


Whether application for transfer is a step in aid of execution —A 
— ■ - '■ ■ ■ - - - — - ' nfei Coutt though not an appU- 

• , I. R. 1931 Cal. 312-52 C. L. J. 

■ : ■ ■■ ' • • ' .4«S“33lnd. Cas. 523. Where 

for execution in order to be a 
"" - to which the decree has been 

’tciee 39 M 640=31 M. L. J. 
300=18 Bom. L. R. 509=14 A, L. j. 1129— 20 M. L. T. 472 = 24 C. L. T. 478=4 L. 
W. 5s8=(igi6)2. M. W. N. S4i*=2i C. W. N. 162-431. A. 238 (P. C.)-36 Ind. 
Cas. 682. An application for a certificate is a_ step-in-aid of execution. Consequently 
where ihe decree-holder having obtained his order does not carry out the order 
which he t®'* oblaiitcd and the decree is not in fact sent, the Court passing the 
decree does not lose jurisdiction. A. I. R. 1922 Pat. 301 =3 P. L. T. 208- 1 Pat 228 
= 65 Ind. Cas. 332. 

Clatise (d).— Transferee Conit cannot question transferor Court’s power to 
transfer. A. I. R. 1934 Had 266 

Pfovielons of clause fd) —S. 39 have not to be considered at all ivhere the 
decree directing sale IS to be executed not only by sale of property but by removal 
of obstruction. A. I. R. 1936 Smd ji-161 Ind. Cas. 524 = 30 S. L. R. 290.^ 

■ ■ ■ ’ sending a decree to another Court for 

Such an order can be made wiihout there- 
■ . .. ’ ' Thefciore an execution application on which 

* , 1.1 •"».», help to save limitation incase of a subse- 

quent applicaiion for execution. A. I. R. 1935 Pat. 485 = 157 Ind. Cas. 971. 

8ul>8ection(2)— Under this sub-seciion, the subordinate Court to which a 
decree is transferred must be a Court which would be competent to exerme the 
decree as an oiiginal Court smother words, it must be a Court having pecuniary 
jurisdiaion to pass such a decree. *93S A. M. L. J, 18. * “ ^ ^ 
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Tns coos Of avit fROctnupr. 


tos 


40. fAVa-.) WhCTC a decree ii tent for ctectJtloti In nnolher prorinre, 

f ,, ^ t'o! to luch Court and cicciited In 

iJ^inoihct ptovSe nt'ClibcJ bjIulM in 

‘ force in that prorsncc. 


Scope —Where the decree pendirjjln the "ifarifcrct" Couri hai been completely 
viihclrawn, irani'crce Court hai no (unher jumd ctioT A. I. K. Lah. 5o5» 
taSInd. Cat S16. 


41. [S 223, 4th para.l The Court to which a decree If lenl for exccu* 
t, f .• j ahall certifr to the Court wlildi pjited ll 

Rt»U<,t.«c«Mnv.o«td. ot .nd! cxccnllnn, or rtac 11, t former 

Court faili to execute the fame the circums* 


ings to be certified, 
tanccs attending such failure. 



‘ ' :i 


that the section requires is that the Court lo wliich the decree is sent for execution 
should inform the Court which p.isse(I the decree wh.at has happened in execuiion. 
A. I. R. jaJ3 Rom. 37l«76 tnd. Ca« 549. The sending of n ccrtific.iie does 
not of itself put an end to the jurisdiction of the Cou t (0 execute the decree. 
68 Ind. Cas. 657aA. I. R. 19JJ Nag. jlo ; but see A. I. R. r9JS All. I79<- 
2J A. L. J. ioi9-L. R. 6 A. 28 Ctv Mere stiiktng of application for execu-* 
lion does nat terminate junsdiciion it is only after certifying that the Iransferes 
Court ceases (0 base jurisdiction roexecute 5 Pat. 398e7P.L. T. 461 ■^(1926) 
Pat. 86=94 Ind Crs 36, 85 Ind Cas 39o = A 1 R. >9>5 All I76 = 22 A. L. J. 
I039=L R. 6 A s8 It ■$ only when the Court to which Court (he 
decree is sent has executed n or has failed 10 execute it and not merely on 
failure of an application that the Court is bound to send a certificate under 
•. 4r. 25 Bom. L R. 4S3«74 Ind. Cas. 149 The original Court who has 
transferred its decree for execution to another Court can also bring 
the decree back. A. I. R. »956 Bom. 271 = 50 D. 439"28 Bom L.R. 381=94 
Ind. Cas 146. Transferee Court has jurisdiction to decide objections relating 
to anything done in the course of its proceedings even after issue of cerii8cate A. I. 
R. 1929 Oudb. 76=5 0. W. N. 1053=4 Luck. 209=115 Ind. Ca5. 444 Certifica- 
tion is a very imporl.-int step when a decree has once been transferred to another 
Court, for with It the latter Court ceases lo have jurisdiction to execute the decree. 
A. I R. 1924 Bom. 359 = 26 Bom. L. R 345=80 Ind Cas 752; A. I. R. 1933 Lah. 
149= >43 ind. Cas 636=1. R 1933 Lab 376 Where a Court has both Small Cause 
powers and original jurisdiction and a decree passed under the former is executed 
under the letter and an entry of satisfaction is made m the Small Cause Register 
there IS suffic ent camphance w«h s. 44 76 Ind. Cas S49=(i923) Bam. 371 

The certificate prescribed by s, 41 from the Court of transfer is not a condition 

..... 1. • -.j - ^ -1. -t. — ssed the decree to entertain the 

• which passed the decree should, 

. - ' • ■ certificate prescribed 

.■ •• 750=140 Ind. Cas. 

execution is with- 
(act to the Court 

. 5 execute it wiihin 

decree or (3) it fails 
• irwarded the decree. 

1 ■ )23=A. L. R. J93J 

Fat. 672. 

42. [S. 228.] The Court executing a decree sent to it shall have the 
same powers m executing such decree as if it had 
Powers of Court in executing been pissed by itself. All persons disobeying 
transferred deeVee. obstructing the execution of the decree shall 

be punishable by such Court in the same manner as if it ha‘d passed the decree. 
C. P. Code-14 
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And ils order in executing such decree shall be subject to the same rules in 
respect of appeal as if the decree had been passed by itself. 

Scop©. — The expression “powers in executing such decree” in s. 4* means 
“powers m carrying out the purpose of executing such decree". Although an order 
slaying an execution may be passed while a Court is engaged in executing a aecree, 
yet a power to order stay in execution cannot beheld to be a power exercised to 
carry out execution of a decree. Power to stay execution is not included Ins 42- 
A. 1. R. 1936 Rang 184= '62 Ind. Cas. 805=8 R. R. 596 Court to which execution, 
has been transferred will exercise at! the powers of the Court of first instance and 
will retain its jurisdiction to execute the decree even though there has been an appeal 
from the decree alter such transfer and it has been affirmed In appeal, and the exe- 
cution cannot be defeated merely by the fact that DO fresh order of transfer was 
made Ly the Court whirh iransferred the decree after such affirmation in appeal. 
A.I R. 1931 Pat. 27 = 9 Pat. 829=129 Ind Cas 138 This section is intended ro 

” •' ’ -* --'’■-'•dealt with by s. 47 of fbe 

■ made the transfer. A. 1. 

i I ' \ t ‘ io Civ. = 83 Ind Cas. 848. 

e Court to which it is 

transferred has the power of attachment under Order XXI, rule 48 (i). A. I. R.^ ^ 9^7 
Oudh 112=1 Luct 46=130 L J 174=91 Ind Cas. J043 A Court executing a 
transferred decree cannot question Icgahiy or propriety of ihe order directing execu- 
tion. A l.R. t93oLah us—iajlnd Cas 531. The executing Court can deter 
mine the question under Order XXI, rule 50 (2) whether a person is a partner- A. I. 
R. 1929 Lah, 328=115 Ind. Cas. 536 : 134 Ind. Cas. io36e33 P. L.R. 598 = A. I- R- 
1931 Lah. 736. A Court to which a decree Is transferred for execution cannot exe- 
cute it in absence of regular application for execution. A. I. R. 1924 Nag. 413=^0 I. 
C. 59. An appeal lies from an order passed in execution of a Small Case decree 
which has been transferred to a Court where it is filed on originil side. UA.I...J. 
4i5“33 Ind. Cas. 523, Court to which a decree or order is iransferred for execu- 
tion is competent to determine the question under Order XXI, rule 50 (2) whether a 
certain person is a member of a firm. A. I. R. 1921 All 197=43 A. 394=I9A.L.T. 
187 = 61 ind Cat, 401. If order for the transferor a decree for execution is made 
but the decree is not actually sent to the transferee Court, the Court which passed 
the decree retains jurisdiction to execute it A 1. R. 192s Pat 301 = 1 Pat. 328 = 
3 Pat. L T. 398=65 Ind. Cas. 332. Order in execution of a Small Cause Court decree 
transferied for execution to the ordinary Court is appealable in the same way as 
order made in execution of decrees passed by that Court. A. I R. 1921 
Cal. 342=34 C. L. J. 477*67 Ind. Cas. 6. A revenue officer in the execution 
of a decree by ejectment cannot exjcule such a decree in favour of anyone but 
the person named in it. A. I R 1923 Nag. 195=71 lad. Cas 409. The fact that in 
section 42 the transferee Court is given the same powers in executing such decree 
as vested from the start in the Court which passed the decree, does not divest 
the parent Court of the jurisdiction which it alone enjoys of making an order of re- 
transfer and the application for re-transfer to a second Court lies to the Court which 
pissed the decree. A I R 1926 Lah. 113=89 lod Cas 938. Even an application 
for the transfer of the decree again to another Court must be made in the first 
instance to ihe Court to which the decree has already been transferred AIR. 
1922 Bom 359=2. Bom. L. R. 798-.? B. 56-68 Ind. Cas. 506 Allhoogh iho 
Court to which a decree is transferred for execution has no power to entertain any 
objection regarding t^he legality or propriety of the order directing execution or the 
light of the person sh^own in the order as the person entitled to execute the decree 
yet It is the duty of the executing Court, o-i being acquainted with facts showing that 

“■* 'use to allow the sale to proceed A l.R. 

' ■ . * r* H J- 239= 100 Ind. Cas 28?. Section 42 


Cause Court decree is itansfeiTtd to a C •' ■ . , , 

22 L. W. .SS-(I92S) M. W.N. 713 -. 9 M. L.J. .04-99 Ind. Can. S09. In .3 A. 
39.1 2- 5- 4.22 Construed in eflect to mean that by gomi. to the cxecutinc Court a 

'"r"hee';;”.n'’’,hl' Co'™ " K-'b' 6' abStoZarn il he 

had been to the Court ohieh passed the decree, that is to say he is 
enlilled to ob.atn in fact the same son of tehel which micht have been oblatned 
hut was not tn fact eblatned before the Court whilh pSsed the decree. 
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This reasorint; cantift be lustatnccl. il I*. 5fo«A. I. U. 1931 I’. 313«* 13 P. L. T, 
7 SI ■■ A. L. K. 1932 P. CiS. tn ihe casc of an flpji)<c.\Uon for leave lu excciiic under 
»• 3 >, K. 50, C. P. Ce-dc if ihe Conn find* lhai it >i not ciJJcd upon to execute the 
decree, bin to «!ecii!c whciher a piriicular “'■** — — 
the face cf the decree is cr is not liable under s • • • 

A I. R. 1931 Sird F2«»i3t Ind Cas. 713 • 

trinsfcrTed fir esecution mu«t laVe ibe dec ■ • 1 • 

question the X'alidiiy of the decree upon the ground that the decretal Court had no 
jurisdiction, leriitcttal, penonsi or pecuniary to pass it, A. I. P. iQJt Rang. 252"9 

R. 4S0. Tl c tr.*insreree Court cannot aet under Older 2>, rule t6. A. I. H. 1931 Lah. 
69oi«i33lrd Cas. G43. The Court to Mhich a decree has been transferred can stay 
execution cf a decree under Order 2tttule29. 60 C. Ut9«37 C. W. N. 846*»S7 C. 
L. J. 444. Ccuittn whom decree it itanifcrrcd can refuse to execute the decree 
being nullity. A. 1 R. 1934 Ijb. 217. According to s. 4:. Civil Ptoccdute 
Code the latter Court has generally the same powers as the former in the 
matter cf execution of decrees and in the absence of any specific provision 
to the contrary it teems anomalous to bold that while the Court passing 
the decree is eninled to rtfute to execute a decree which is a nullity, the Court to 
which the decree is trarsferrrd fer execution cannot take notice of such an objection 
A Court to which a decree is transferred for execution can entertain such an 
objection A I H 1934 Lah tty-A. L. R. 1934 Lah. 702 ; 152 Ind. Cas. 135 = 
35 P- L. R. 4S2 bA. 1 R. 1934 Lab. 6$2. Order 42 decs not override the phin 
wonls of Order 2t, rule 16 A. I. R. 1934 Lab. 646. Put it is only the Court which 
has passed the decree that ts competent to grant a cenilicate of non-saiisfaciion 
to the decree-holder in another Court and the Court to which a decree is transferred 
for cxctuiion by means of a certificate of non-saiisfaction 1$ not competent to grant 
such a certificate. The Court can only exceme the decree itself and ccrii'y the 
result of execution befoie it to the original Court. A LR 1934 Lah. 330«l5o 
Ind Cas 90Ss»36P.L R i?6, Scctioo 42 does not empower the Court to which ,a 
decree is sent for execution to pass .an order which has the eficct of amending, 
altering, or vaiying the decree Itself An order for payment of a decree by insiab 
ments, which >s made after ibe decree has been passed, undoubtedly lias the effect 
of altering or varying the lerms of the original decree, and consequently it is not 
within the competence of the transferee Court to make such an order. A. 1 . R 1934 
Rang. 165- >2 Rang 320-151 Ind. Cas. 937“7 R» R* >30“A. L. R, 1934 Rang. 
183 Although the executing Ceurt lowhicb a decree has been transferred for execution 
has jurisdiction to decide whether the application to it is barred by limitation or nor, 
it cannot, in considering the question of limitation, look further back than the order 
transforming the decree of the Court which passed the decree, for an order trans- 
forming a decree is a siep-In-aid of execution and consequently provide a starting 
point for a period of limitation. A. I. R. 1936 Rang. 271 — 163 Ind. Cas 403 — 14 
Rang. 550 — 9 R. R. 17. In execution of a decree of the Bombay High Court against 
a firm certain properties within (be jurisdiction of the Kaiachi Court were sold and 
purchased by the decree-holder. The auction purchaser was, however, resisted in 
possession thereof. The decree was then sent for execution to the Karachi Court: 

that once it was proved that the removal of obstruction was part of the execu- 
tion of the decree, the High Court was not debamd from icmoving tt merely 
because it did not pass the decree or sell the property. A. 1 . R. 1936 Sind 11 — 30 

S. L. R. 290-161 Ind. Cas 290. 


43 . [S. 229 ,] Any decree passed by .1 Civil Court established in any part 
r- r J J of British India to which the provisions relating 

bfBH;hh”comf,'in'p” >“ ““S’" fTh' 

which this Part does not established ot continued by the aulhorily of the 
extend or in foreign territory, “the Central Government or the Crown Repre- 
sentative”* in the territories of any foreign 
I’rince or State,] may, if it cannot be executed within the jurisdiction of the 
Court by which it was passed, be executed in manner herein provided within 
the jurisdiction of any Court in British India. 

Amendment in Burma. — The words within brackets have been omittM 
in British Burma by Government of Burma (Adaptation of Laws) Order, 1937 . In' 
Burma read "British Burma” for ihe words * Briti sh India.” 

•Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937 * 
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Soops— The Court of Ihe ^litical Agent at_ Sikkim Is a poun established or 


Court within any part of the territory of British India, and is not a Court esta- 
blished by the authority of the Govcrror-GenCTal of India in the territories of a 
foreign State, within the teims of s. 284 of Act VIU of tSsg^^^s. 43) and consequently 
the Munsiffof Shahazadpoor has no jurisdiciion to execute a decree of that Court. 
A B. L. R. A. C. 134=13 W. R. 134. 

* “ 44 . [ 229 B.] The Provincial Government may, by notification in the 
_ . , , , official Gazette, declare that the decrees o( any 

Execution of decrees passed ^ivil or Revenue Courts in any Indian State, 
by Courts of Native Stales. Courts established or continued by the 

authority of the Central Government or of the Crown Representative, or any 
class of such decrees, may be executed in the Province as if they had been 
passed by Courts of British India.” 

Thii section has been amended in Burma thus : — 

+44. The Governor* may, by notification in the Gazette, declare that the 
, , decrees of any Civil or Revenue Courts situate 

hw the territories of any Native Prince or State in 

b, Courts of Native St„es. , or any class of such 

decrees, may be executed in British Burma as if they had been passed by the 
Courts o British Burma. 

Scope of the BectioQ.— Court to which a decree of a foreiga Court is trans- 
ferred for execution can enquire into jurisdiction of Court passing the decree. A. I. 
R. I 9 *S Cal 955-30 C W. N. 785-41 C. L. ). 508-89 Ind. Cas. 347 ! 1931 A. L. J 
653 “A. I. K. 1931 All 689 The words “as if they had been passed by the Courts 
m British India" m s. 44 relate only to the mode of execution and have not the effect 

of giving foreign judgment, all the incidents of a judgment of a Brltiih Court, vj 
M. L. J. 535 f »*6 M. L. T. 47? } A. I R 19:5 Mad. 788-21 L W. 330-86 Ind. Cas. 
492.^ A British Court executing a foreign decree has power to enquire whether the 
foreign Court hsdjumdiciion to pass the decree. 36 ind Cas 363= 18 Bom. L. R. 
486-40 B S 5 J S A. I. R. 1925 Cal 955-3® C. W. N. 785-41 C. L. J 508-89 Ind. 
Cas. 347. Unless a decree, that is, produced •• - 

is conclusive as to the matter directly thereby 
to be executed. A. I. R. 1925 Mad. 788=21 L. 

Indian Court executing a foreign decree roust 
debtor before ordering execution A. I. R. i 

Cas. 492. Section 21 has no application to cases 01 loreign judgment sought 10 be 
executed m Brit^h Indian Courts under s 44 . A. J. R. 1925 Mad. 788=21 L. TV, 330 
British Indian Court has discretion to refuse execution which discretion is not 
VS"'’'- Mi'l. 788-86 M. Pitstdtitcy 


* Substrtuied for the old section 44 by G. I. Order of 1937 
t Cemm words have been omiited by G. B. Order of 1937. 
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to »prl>' for cterulion of the ffecrce. 40 C 591. Tlie conclu line word* of 9 44, 
tismelj-, 'a* if thay l.ad been patteJ by the Coail in llritiih India" do not in any 
way control the opemion of the proTiiionl of i. tj, clau»8 (rt). A. I. U. >93$ bah. 
S 51-37 L. R. !40. 

{44A. (1) Where a ccttifictl copy of a decree of any of the Superior 

. ,j. . » Couttt of the United Kingdom or any reci- 

byCour.iinlhcUmicd KmE'’- rjoa'!"!: '“[iw-r hM filed in a Dbllict 

dom >nd oihtr iccintociiinE 'I’d decree mJjr lie crcculcd m Btitirh 

tcniioiy. India at if it had been (usied by thcDnirict 

Ccurl. 

(2) Together with ihcccrliritd copy of the decree ihall be filed a ceiti* 
ficate from such Superior Court stating the extent, if any. to which the decree 
has been saiiificd or adjusted and tuch ccitificate ihall, for the purposes of 
proceedings under this section, be conctutirc proaf of the extent of such 
satbfaction or adjustment. 

(3) 'Hie proaisions of section -17 shall as from the filing of the certified 
copy of the decree apply to the proceedings of a District Court executing a 
decree under this section, and the District Court shall refuse execution of any 
such decree, if it is shown lo the satisfaction of the Court that the decree falls 
within any of the exceptions specified in clauses (a) to (0 of section 13.^ 

JSxplanation /,— 'Superior Courts*, with rtfetente to the United Kingdom, 
means the High Court in England, the Court of Session in Scotland, the lligli 
Court in Northern Ireland, the Court of Chancery of the county Talatine of 
Lancaster and the Court of Chancery of the county I’aUlinc of Durham. 

^ Exf-hn.xlion ^.—‘Reciprocating territory* means any country, or territory, 
situated in hny part of His Majesty's Dominions or in India, which the 
^cnttal Government!* may, from time lo time, l>y notification in the “ofilcial 
Garette’’t, declare to be reciprocating territory for the purposes of this 
seclton ; and "Supetior Couru" with reference to any such territory, means 
such Courts as may be specified in the said notification 

Explatialion with reference to a Superior Court, means any 

decree or judgment of such Court under whicli a sum of money is payable, not 
being a sum payable in respect of taxes or other charges of a like nature or 
in respect of 3 fine or other penalty, and 

. («) with reference to Superior Courts In the United Kingdom, includes 

judgments given and decrees made in any Court in appeal against such decrees 
Or judgment, 
but 

(i) in no case includes an arbitration award event if such award is 
enforceable as a decree or judgment.]! 

( ' ■' ' . . . - ■ date as the 

■ ■ iIHcial G.azeite 

, . . eh date as the 

( ..... a • ;nt introduced 

... . • . • • - ■ of which was 

to provide for the enforcement iti British India of judgments obtained in the United 
Kingdom and in oiher notified parts of His Majesty's Dominions, as part of a 
reciprocal arrangement, the other part of which consisted of the extension to Biiiisli 
India of the provisions of Part II of the Administration of Justice Act, 1920, tinder 
which the judgment of Superior Courts in India would become enforceable in the 
United Kingdom. The Select Committee to which the Bill w.as referred exprewe 
the opinio o that the Bill would not ensur e a fair measure of reciptocity. me 

* Substiiuted by G. 1 . Ordor, 1937. Burma real 'Governor", vide G. 
B. Order of lOa?. , _ , „ 

+ Substituted by G. I. Order, 1937. In Burma read ‘'Gazctie”, vide G. of nurma 
Order of 1937. 

t Inserted by Act VIII of 1937. 
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tliHicully arose from ihe tact lhat onder the British Act reciprocity could not be 
applied to rndgmenls o( "Superior Courts” *nd most of the Brnish Indian Courts 
of unlimited civil jurudicitoo would not have corns within the meaning of the term 
'Superior Courts” as used in that Act. No amendment of the Indiin Bill cou ji 
have altered that position, and lor this reason it was decided to drop the >>m. 
The posTtion has now been altered by the passing of the foreign judgments 
procal Enforcement) Act, 1933 , which 'provides for the ex'ension of Part I thereot 
to His Majesty's Dominions outside the United Kingdom by an order m Council, 
and also leaves it to ihe older in Council to specify the Courts which shall be deemea 
as "Supetior" within the meaning of the Act. The Government of India have 
ascertained that the Lord Chancellor has no objection to the Act being applied to ail 
Indian C'lurts possessmu unlimited original civil jurisdiction. This removes the 
obstacle which stood in the wty of legislation m 1935, and the present Bill subs- 
tantially embodies the provisions of the old Bill with some modifications mainly 
necessiiated by the terms of the new English Act " — Sluliment of obftcts and Reasont 
to BiU No 10 of 1935. 

* 45 . [S. 229 A.] So much of the foregoing sections of this Part as 
_ . , , . empowers a Court to send a decree for execu- 

Execuiion of decrees m another Court shall be construed as 

oreign rri ry. empowering a Court in any Province to send a 

decree for execution to any Court established or continued by the authority 
of the Centra) Government or of the Crown Representative in the territories of 
any foreign Prince or State to which the Provincial Government has, by 
notification in the official Gazette, declared this section to apply. 

Amendment in Burma —This section his been omitted in Burma, vide 
G. B order of 1937. 


Scope— This section contemplates Courts in the Native Indi-m States that arc 
in ahance with the British G'lvernnicm. A L U. 1939 Sind 45-23 5 L. R. 2oS***l4 
Ind. Cas. 98 An order of aitachment before judgment issued by British Indian 
Court against the partnership property in Dutch territory is not consistent with the 
supremacy of the Uu ch Government and theiefote the mandate issued W Ihe 
British consul therein was illegal. A I R. 1929 Sind 45-23 S. L. R. 305-*li4 
Ind. Cas. 98 Where application for transmission of Biiii>h Indian decree to 
Travancore Court lor execution, has been made, such transmission is not transfer of 
decree as provided in section 59. C P. Code. 40 M. 1069-33 M. L. 3 J30-& E. NV. 
203-34M L. T. J 39 -(' 9 i 7 ) M. W. N. 7|2(F. B)-43 Ind. Cas 294. 

45. [iVrztf.] ( 1 ) Upon the application of the decree-holder the Court 
Precepts. which passed the decree may, whenever it 

^ ’ thinks fit, issue a precept to any other Court 

which would be competent to execute such decree to attach any property 
belonging to the judgment-debtor and specified in the precept. 

( 2 ) The Court to which a precept is sent shall proceed to attach the 
property in the manner prescribed iit regard to the attachment of property 
in execution of a decree ; 


in execution 

Provided that no attachment under a precept shall continue for mote than 
two months unless the period of attachment is extended by an order of the 
Court which passed the decree or unless before ibe determination of such 
attachment the decree has been transferred to the Court by which the attach- 
ment has been made and the decree-holder has applied fot an order for the 
sale of such property. 

Sco^ The object of s 46 js to attach property of the judgment-debtor in 
nnothcr Court in order to prevent ihe judgmeni-debior from alienating or otherwise 

dealing wiih It to the detriment ofihe decree-holder till proper ptoteedvngs for the 
sale of the property in pursuance of an apphcuton for execuiioii can be taken, and 
It IS for this reason that the eflret of an aitachment in pursuance of a precept is 
limited to two months and power » given to the Court which passed the decree to 
extend this period of two months m order to meet coiingenclcs which may arise 
due to the delay m transferring the decree to the Court to which passed the decree 


* Substituted by G, I. Order of 1937. 
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10 tnj iVi* pet'iol of ihe Toonlh* in or«ltt to meet conlinKencies which m.iy arise 
doe to the delay in trar.sfeiririp the decree to the Court to which the precept has 
been sent. An irdtfinite order statinc that ths attachcrent is made permanently 
is not contemplated hy s <6. A. 1 U. 19^^ Lah. 4E^»*i63 Ind. Caj. 374. When 
“■“* ’i » ' ’ ■ ■ ' ' mother decree* 

■ » ■ d in execution 

■ ■ » * I ■ C. P. Code, the 

’ 1 • • ■ ■ attachment no 

longer esisii, the money attached under a Ptcccpl can be paid over to another 
decree-holder who sulnequentiy attaches it. A. I. U. 193^ Lah. 4E6-16J Ind Cas. 
374 . When a recc pt is receiacxl for the atiachment of pro,'*erty in the custody of 
the Court, the attachment laVei effect from the date when it is received by the 
Conti holding the preperty ; and the rcfutal of the presidinj; offeer to acknowledge 
the atiachment can not affect the saltdiir of an attachment which would be other* 
wise good. A. 1. U. 1935 Lah. 914 Under s 46. C I*. Code, an attachment under 
precept is not invalidated tiy the fact that il.e order cslending the statutory period of 
. . , - • ,••• 

■ . ■ time is put 

■ ■ I • . litesbackto 

. t ■ id. Cas. 30J. 

• t I • the validity 

• • • • , , The issuing 

Court alorc can vary it ard rot the Court to which it is sent. A. I. H. 1957 Cal. 581 »• 
3 > C.W. N. 653- loj Ind Cas 513. A Court 10 which preerpt is issueil has no jiower 
t > do a n> thing not warranted theieby. Uot it has mi tienl powers to deal with matters 
fcidentally arisen in connection wuh proceedings for attachment TheCouttto 
which precept ts sent has iherefore jutisdiciion to accept money or security. A. 
1 R. 1926 Lah 43’-8Lah L. J l64»37 P 1 - R. 757*94 Ind. Cas llO “The 
Court which pvssed the decree” and not the Court to which a decree iS 11.108* 
lerred for execution is competent 10 issue precept. A I R 19:6 Sind 157*91 
Ind Cas. 6si An apphcanoit for an atnchmctit under $ 46 cannot be treated 
as an application for execuiioo. A. 1 . R 19:6 Ca! 349 Even after transfer 
of a decree for execution, the Court which passed it retains jurisdicimn for issue 
an r/r*rm ajtachment when there is ground to apprehend that the decree-holder 
may otherwise be deprived of the fruits of his decree. A. I. K. 1917 
Extension order passed after expiry, of statutory 
Py®d has retrospective effect if application has been made before the expiry 
3 L. W. 336^34 Ind Cas 302. Two applications for attachment of different 
properties can proceed simultaneously in the same Court in execution of 
the same decree, because this concurrent execution by the same Court 
18 not different in principle from that provided by ihe new section 46 
relating to precepts by which the patent Court and the transferee Court concur* 
rently execute the same decree, and because besides section 46 there are other 
sections which indicate that the present Code does not view with disfavour con* 
cunent execution A I.R. 1923 Pat. 324 *» 2 Pal 318=4 P L. T. 99* (1923) Pat. 61 s.71 
Ind. Cas 74 >- A Court has jurisdiction 10 order aitachmeni belore judgment of pro- 
perties situate outside its |urtsdiction and it has also powers to order the raising of 
the atiachment effected in pursuance thereof A I R i 9 )t Rang. 279. A precept 
Can be issued asking another Coutt to aiiach propeity within us jurisdiction 
It cannot itself atiach suchprojerly 1933 A L J 902'=A 1 R. i933 All 844. 


CUbSTiONS 10 DE DETERSflnOD BY COURT ExBCUTI.S'C DECREE. 

47 . [S 244 .] ( 1 ) All questions arising between the parlies to the suit 
u J . . , in which the decree was passed, or their represen- 

bvih». r«,!.' determined tm, yes, ‘and relating to the execution, discharge 
by th. c™,i .„cu.mg d.c,.c, ““SrL.on ol the decree, shell be delermined 
by the Court executing the decree and not by a separate suit. 

(a) The Court may. subject to any objection as to limitation or jurisdiction, 
treat a proceeding under tliis section as a suit or a suit as a proceeding and 
Way, if necessary, order payment ol any additional Court-fee. 

( 3 ) Where a question arises as to whether any person is or is not the 
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*’ •* 1 .r . . . . ^ one wiitin 

. 77-A.I.R. 

3as. 776. As 

..L--- ..j. j «i • iverse. hence any question 

* 56M. 8o8ei93iM. W. 

*■ ■ ■ ' • ■■ ■ ■ 3. Mad. 598«6 sM.L.J 

■ 'ns is not a party to tie 

ueciec. J4i luu. 043*10 u. \\ N. 52®A. L R. 1933 Oudh 146. Allquestiors 
between"; * e section. 1933 M.\V.N. 

■ * “ * ' • iraiionare clearly outside 

■’’'P”"' ■ , ■■ ’ Ibatsiction.jsC.W.H. 

877. Person not party to suit or execution proceedings cannot plead bar to suit. A. 

1. R sgagMad. 8 so==(; 939) M W. N. 718*120 Ind. Cas. 565. ‘i'anies’’ in stclion 
- -> - . and not as co-dccree-holdcrs. A. 1-R- 

1^^ '. : •• 73< ; A. 1. R. 1924 Mad, 518*32 M.L 

A , J . itchaser cannot sue separately for poss- 

ession. A. 1. R. 1925 bind J7i*i8 S L. R. 34*78 Ind. Cas. 030 Party impleaded 

L. W. 775 -ic6 Ind. Cas. 230 This section applies not only to the dispute belattn 
sSe Jide*' A°l° tJiipules between patties on iht 

same Side. A. i. R. rgay Rang. 45*99 Ind. Cas 418. “Between oarties" nje2°*. 

parties on same or opposite sides. 20 L W. 742*8e!nd Cas aoo Question betneen 

09 8) Pat lit-.s Ind Cas .ht' "I”",'""'"'' i" '"Kiest. S 1 - W’ 

-is Bera L Cas. e67 ; A I. R. i9!3Booi.4i" 

-vtonsfully aitaehed'mSl, httg'^n’t.’^s. l ^'”2™ Jj^Kdl’c"?. w."‘ 

by ™ renting” Coult'''and°' not b?a'°” “ “ 

IM. Legal TepresenttuveelaimZ ‘"U- 9! Ind. Cas. 57S I ' 

own cannot bring suit 48 Q L proceeded against in 

P. L. T 6t3*68^nd Cas 369 Kt > A- \ 

jov .27 u L J. 572*46 Ind. Cas. 458. 


. . - - 3/A-,u j„u. ^..as. 450* 

1929" '>i's section is rot applicable. A j. R- 

*3Slnd. Cas. 179. Th,ssectmni?,.^ J 757»t,9 Ind. Cas. 440 5 3«.M: 

holders. 1 ts Ind, Cas 77fi • a ''r n ''® ®PP*'cation to disputes beiwecn rival decree 

Question between assignee 288= 6 Pat. 386- »03 !/>?• C**;/; , 

not one under 5. 47. A l R «Q27*Kf')i* of property included m decre^^ 


purchases property of the "lurft.™- . Ind. Cas. 1020. Decree-holder 

decree was passed A I V rolfi n^'®^ *‘’^1 pa^>y «o ll’C suit m ul'icJ’ J/ 

Cas. 83 J A. I. R, t f- '/i* Oudh .99-3 Luck. ISais O. W. N. toS-n"'"'' 

• 5/ 97 ind Cas. 697 . 


“•Cas. aS'i a’? R*''||J ’ '“LI' is party to suit. A. I. R. 1929 Nag. l»''g 


w.N 601*1,3 Ind Cas /i, A y„ 'T- 563 =>ii 5 Ind. Cas. 691 I 

533“i926 M. w, N, Aoo'Jil't^J *^26 Mad, 687 = 50 M. L. J/ 307=”3 K ; 

205*1927 M. W. N. JrL A p 1*3 ; see also 94 Ind. Cas. 265.-50 Af-/-./ 
725*87 Ind Cas. 744 .a , i> Mad. 4B4 ; A. I. R. 1925 Pat. 482—6 

1917 M. W. N. 93 . ‘l t *46 ; 91 Ind. Cas 181 ; 37 Io6- 

Cas 476=37 L. W. Cas.6 ; A. I. R. 1933 Mad.43S*Wp, 

1934 Lih. 105=1^8 Ind'caR ^<fiendant is a patty to the suit* A- , 

person as having no concern^nsufa.®*’ 'Vhere a sun has been dismissed 
suit ftr the purposes of this Person dees not remain a %oi. 

!; S' 817 = 54 M Sf'^Vn"«V his name remains on record r 

1927 Rang. ,37 = 5 r .4 « ^J',8‘-59 M L. j. 932=127 i„d. Cas 8051 A- ^ 
Cas. 921 ; A. I. R, - A 1. R. ,9,6 Lah: 202 = 27 P. L. R. >94-93 ^ 

* f«>*ou ar defendant agai«t^ wh‘^* W. N. 698 = 66 Ind. Cas 7«*- 'J-rtyl® 
suU should be determined by fhe ^n.?*P f°«^has been dismissed is or is f'PSs. 

A. I R. 1930 Mad. Ri.9_rt. ». loohine into decree, iudrrment and P -0; 


suit should be determined by iheTn.?*P f°«,^has been dismissed is or is not 

p' i 8,7= Cl M ”L\*““hrng into dcctee, judgment and P 

Exonerated defendant is a narlJ ,,***=59 M I_ t. nT^=ii7 Ind. Cas. j, 

M. W. N. 21 = 42 Ind P" y- 41 M. 418=22 1 


M.W. N. 23 = 42 Ind.Cal& 
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to enj ihl* pcfiiol of tfie tnonthi in oMer !o ine«t contingencies wMch mny ariso 
doe to iV,e <!elay in tranifcrtiriK ‘J*tt** t® Coott to which the precept has 
been sent. An irdefinue order iiatinK llat ihs altachtrcni is made permanently 
is not con!e'opl;ite<l by s <6. A. I K. Lah. 4^6^163 Ind. Cas. 374. When 

money it attached in ctccniipn of a decree il cannot !•« paid over to another decree* 
holder who luoseoucnily atischei it, but when money it no: attached io eaecmion 
K... nf « iin.trr . tf, T X> .S.. 


of a decree but it 11 attached in trjri jance of a precept under t. 46, C. P. Code, the 
efleet of which is limited only nr two months afjer which period the attachment no 


longer cxisii, the money attached under a precept can be paid over to another 
deaee holder who substrjuenlly attaches It. A. 1. K. 1936 Lah. 4£5»t63 Ind Cas 
374 When a rccc pt is reccued for the aliachment of property in the custody of 
the Court, the attachment taVei effect from the date when it is received by the 
Court holding the property • an 1 the refusal of tbc presiding officer to acknowledge 
the attachment can not affect the validity of an attachment which would be other* 
— j . . »> ....t.k tf..i»»f 4'-^ •’ •'•''■hment under 

■ • I iry petiod of 

• m ‘(1 after the 

, . time is put 

• • I * k > Istcsbacicto 

I - id. Cas. 30;. 

• • t the validity 

• • • • The issuing 

Court alore can vary it ar d rot tl.c Ccuri to winch it istenl. A. I. K. 1927 C.s1. $«!*• 
3 * C \V. N. 6S3"Ioj Ind Cas 513. A Court to which precept is issuer! has no fower 
t • do an) thing net warranted theieby. Dot tt has itd ereni powers lodeil with matters 
incidentally arisen in ccnnection with prccccdirgt for attachment The Court to 
^hlcli precept is sent lias iherefoie jurisdiciion to accept money or security. A. 
1 R. 1936 tab 43t-8Lah L. j 164-37 P L R- 757-94 Ind Cas JlO. “The 
CAirt which passed the decree’* and not the Court to wlurh a decree is nans* 


ferred for execution is competei^tto issue precept A I R 1936 Sind l(7-93 
Ind Cas. 621. An application for an atiacnmcni under s 4O cannot be treated 


as an application (or execution. A. I. R. 1916 Cat 349. Even after transfer 
of a decree for execution, the Court which passed it let.'tins jurisdiction for issue 
an rn/r//« attachment when there Is ground to apprehend that the decree-holder 
may otherwise be deprived of the fruits of his decree. A. I. K. 1937 
Cal 581-31 C. \V, N 653. Extension order passcil nficr expiry, of 8t.itutory 
period has retrospective e/fecr if application Jias been made IcJore the. expiry 
3 L, W. 336=34 Ind Cas. 303. Two applications for all-ichment of different 
properties can proceed simultaneously in the (.ime Court in execution of. 
the same decree, because this concurrent execution Ly the same Court 
is not different In ptinciple from ihit provided by the new section 46 
relating to precepts by which the parent Court and the transferee Court concur- 
rently execute the same decree, and because besides tcciion 46 there are other 
sections which indicate that the present Code does not view wiih disfavour con- 
current execution A I.R. 1913 Pat, 334 — 3 I’at 3x8—4 P L T. 99= (1923) Pat 61 — 71 

Ind C-' -*• * .-.J*. .-lachment before judgment of pro- 

periie* • . ■ , . 1$o powers to order the raising of 

the at .... , . . I R I9JI Rang 279 A precept 

can b ■ . property wilhm us jutisdiciioii 

It car - ■ . . *. J 902-A 1 K. 1933 All S44 


QUtSTlO.SS 10 DC DBieRMlaVD DY COURT ExBCUTJ.VG DECREE. 

47. [S. 244 .] (1) All questions 


Questions o be determined 
by the Court executing decree. 


by the Court executing the decree and not by * separate suit. 


■ their represen- 
tion, discharge 
J be determined 


jurisdiction, 

and 


(3) Where a question arises as to whether any person is 
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representative of a parly, such guestion shall* for the purposes of this section, 
be determined by the Court. 

For the purposes of this section, a plaintiff whose suit has 
been dismissed and a defendant against whom a suit has been dismissed, are 
parties to the suit. 


Object of numbering eeotion —The object of numbering separately sub-sec. 
tions IS to mabe several sub-sections independent of each other. 20 C. W. N, 
679=32 Ind. Cas. 524- 

CoDHtruction of S. 47. — Section 47 should be construed liberally ard the 
decree-holder should get his relief as expeditiously as possible 
lod. Cas. 830 = 17 Pat. L. T. 434= A. I R. 1936 Pal. 289 ; see also 19 C. 683 |P. C ). 


Object aad scope of the eection,— The inteniion of the Legislature appears 
to be to dispose, in a single liugation, of all questions in reference to the subject- 
matter of ih.at litigation .irislng between the parties once properly brought before the 
Court. 17 B. 49 Ml ohitctlotis to txetotloo salts s.V>o\ild be dtsposed of as speedd^ 
and as cheaply as possible 19 A. 613 (P. C-1 i see also 33 C. 1032 ; 9 C. W. N. 
134 ; 37 C 810 ; 4 C. W. N. 6g8. The provision of this section is mandatory and 
the matter which lalls under sub-section (t) must be decided by the Court in execu- 
tion. 38 L W. 7i4“i933 M. W. N. iiSjssA 1 R. 1933 Mad 825 { 56 M. 447. 

order to sec whether this section is applicable, the application should be examined. 
140 Ind Cas 779- A. 1 R. 1933 Mad 130 Question whether certain person was party 
at lime of decree is within this section, i Pat L.W. 282-2 Pat L, J, 192, Question 
between parties but in different capacities is not under this section. A. I. R.^ 1923 
Nop. U9— 6 N. L. J 2S'“69 Ind. Cas. jor*. Question between representatives of 
assignor and assignee of a decree wbde (hey are dead can be decided under this 
section. A. 1. R. 1927 Mad. 903-36 L. W. 308—39 M. L, T, 176-53 M. L. J. 568- 
IQ5 Ind. Cas. 40$ ; see also A. I. R. 1923 Lab. 396-4 Lab L J 259-79 Ind. Cas. 54A. 
Questions betiACcn defendants fn/er re are coveted by s. 47. A. 1 R. 1924 Mad. 3*5 
-45 M. L. J. 478-(J923) M. W. N. 662-77 Ind. Cas. 148- An order in question 
arising between judgment debtor and representative of the decree-holder is decree. 
SoM.L 1.366-19 M L.T. 23S-(I9>6) M W.N. 153-3 L. W. 236-33 Ind. Cas 
739 Question forming basis for independent action cannot be introduced 
under s. 47. A. I. R. 1922 P. C. 304-31 M- L.T. 131 — 49I A. 220-43 M.L. 
J. 589- I Pat. 581 = 24 Bom L R 1251-27 C. W. N. 29-36 C L. T. 542-20 A. L, 
J. 988-68 Ind. Cas 973. Order under s 47 should conclusively and finally determine 
rights of p.irties and should not be comiogeni upon future events. A. I R. 1925 
Rarg. 27is»3 Kang. 133-89 Ind. Cas 300 Order of dismissal of execution case 

, lerof proceed- 

", ' R. 1929 CaJ. 

■ ' mined by the 

* ■ ' will he bound 

toueteiniuie me quebiiuu* mentioned ihcrcin il they are raised but ihiiiheexecu- 

. V.. . . . . . cstions. The fact that they 

■ ■ the party a right to raise 

■ ■ decree-holder A. I R 193* 

* ' ■ . fails to object the descrip- 

tion ot property sold at the time, he cannot come in under s. 47 to contest thedescrip- 
lion after the sale is complete, (igu) A L. J 49i=A. 1. K. (1930) A. 86$. An order 
passed by the Court on an applicslion for amending a scheme 0/ manaeement 
., ....... - 1 under s 47 of the Civil Procedure 

■ ' ■ om. L. R. 530— A. I. R. 1931 Bom. 

' ' • '■ J >o7i=A.; R. (I93J)A. 765=tJJ 

' * ' ■ ‘ ® discretion to decide the 

old or whether the decree-boidcr can 
' * * • s • transferees involves adjudication of 

■ . ■ Under s. 47 read with section 2(2) 

. ■, . .. iiy this section has no application 

■ ■ *- >48 lad. Cas. 4iS=tr O. VV. N. 4t6-A. 

■ pcaive of any question of the representative 
47 should apply to this case where the qoestion 

■ ■ ■ . discharge and satisfaction of the decree and 
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is one in which the dfcrtc*ho1Jcf and the judgmcnl-debtnr are adversely interested. 
A. I. R. 1934 I>ah. 103^148 Ind. Cat. got. A decisinnof a dispute between two sets 
of persons who ate cUimini; to be the heirs of the deceased judgment-debtor is not 
at all a dispute between the decree-holder on the one tide and the judgment- 
debtor on the other. Hence section 47 has no application in such a case. A. I. 
R. 1934 All. 730W4 A. U’. R. 436»tsi Ind. Cas. 473 The question of rateable 
distnbut-on when between the parties to the suit comes within s. 47. A. I. R. 
1034 pat. 330Btjo Ind. Cas. 970 Section 47 drittvs no distinction between 
the functions of a Court executing a simple money-decree and one executing 
a decree under Order 34. A. I. R. 1934 Lab. 438. liutthereisa difference between 
a decree which ie.avrs the manner of its execution to be decided by the executing 
Court and one which specifies certain property and unconditionally directs its sale 
lor the iatisfaction of tne decree. Itid. An objection or application by a judgment- 
debtor that his property is not liable to attachment and tale under s. 60 is an objec- 
tion under s. 47. A. 1. R, 1934 Nag. 82«>t48 Ind. C.at. 300B30 N. L. R. 13$. The 
question to be decided in an application under *. 173 (3) of the Deng.al Tenancy Act, 
to set aside a sale is a question relating to the execution and satisfaction of the 
decree, as between the parties to the suit and f.sll$ under s. 47. C. P. Code. 60 C. L. 

J 36. 

Quesiion of priority of heirs in execution proceedings can be determined in exe- 
cution proceeding under a. 47 which bats a separate suit. A. 1. R. 193; Dom. 398» 
^9 B. 417 = 157 Ind Cas 658=37 Bom. R. 150. Where a person who has been 
impleaded as the legal represeniattte of a defendant or a judgment debtor claims 
certain properties auacted as the properly of the judgment-debtor as Ms own, his 
remedy is by an application under $ 47 and net by on application under Order 21. 
rule 58. A I R. 1935 Mad. 913=193$ M. W. N. 785= 158 lod. Cas. 410. It is not 
open 10 a decree-holder to re-open proceedings in execution of his decree, after 
satisfaction has entered by an application in Court, on a proper case being made out. 
A. I R. 1935 Cal 645-158 loU Cas. 585 

This section does not confer upon a decree holder any right to proceed in execu- 
tion against perrons who are not judgment-debtors themselves. A. 1 R. 1936 Mad. 
870=71 M.l J 385= 1936 M. \V. N. 1028. Disputes between rival decree-bolders 
seeking (0 attach the simple property or claiming against each other in the distribu- 
tion of the assets or disputes between joint decree holders tnttr it are not within the 
purview 0/ s. 47. A. I R. 1936 Oudh 277= 1936 0. W N. 559. Where under a 
contract of surrender between the hast surviving of three Hindu daughters and the 
next reversioners, the latter lake the estate on undertaking 10 pay the dues under 
rent decrees obtained against the daughters and their debts, the decree-holder, 
though a stranger to the contract, can without recourse to a separate suit, enforce 
the liability in execution and proceed against the estate in the hands ofreversioners, 
4o C. W. N. 601 = 63 C. L. J. 25= A. I. R- 1956 Cal 67. A puisne mortgagee against 
wh)ma personal decree has been behind his back, when there was no 

prayer for a personal decree in the pl.-tini, can in execution take an objeriion to the 
execuiabiliiy of such a decree under s 47, wiihin 30 days if the sale ol the property 
of the puisne mortgagee, and relief cannot be refused to him. A. I. R. 1936 Pat. 303 = 
162 Ind. Cas. 867. 

Parties to euit.— Section 47 docs not apply unless the question arises between 
the parties to the suit in which the decree was passed or their representa-ives and 
relates to execution, satisfartion or discharge of the decree A defendant who was 
not a necessary party would not be a party to the suit within the meaning of s 47 if 
he is exonerated without his claim being adjudicaiad upon. A. I. R. >937 Mad. 268 ; 
secalsoA I R. 1930 Mad 817 This section is not necessarily confined to decree- 
holders on one side and judgmeot-debtors, on the other, and is wide enough to 
cover a dispute between co-defendants who may be parties m a partition suit 
1932 A L J. io36=A L R 1933 A 2?. In order to attract the provisions of s 47. 
it IS necessary that the dispute must be between parlies who are opposed to each 
other in the suit. If the legal representatives of the deceased decree-holder are 
disputing .'IS regards the shares 10 which they are entitled in the inheritance of the 
deceased decree-holder, they oufibl to settle the point in a regular suit and they 
cannot do so by way of arplication for execution of the decree. 13 R- f- T. 557*“A. 
I. R J932 P. 329'>i4o Ind C.as 97=A. L. R. 1932 P. 732. ‘‘Patties to the sun 
means parties who ate opposed to each other in the suit, thought not necessanly as 
plaintiff and defendant. The nature of the suit and the contentions between 

C. P. Code— 15 — / 
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■ Qjjg nithin 

77-A. 1. R. 

■ _ Zaz. 776. As 

' ■ " ' ■ J — 1* • Jverse, hence any quest'ion 

56M. SoS-igi^M.W. 
■ 3. Mad. 598a'65 M. L. J. 

■ ms is not a party to the 

• • Oudh 146. A)I questions 

between the parties to the suit must be decided tnder the section. 1933 M. W. N. 
t5*'®37 L* W. 346=A. I. R. 1933 Mad. 340. Suit for dEclaraiion are clearly outside 
the purview of s. 47 and a prayer therefnre is not barred by thatsrction. 3S C. W. N. 

877 ....f ........... 6 J . 'togult.A. 

h F " •**..*. ■ ■ ’ in section 

*7 A. I.R. 

«92 4.4" :»32M. L. 

: , , „ ' . - y for poss* 

ession. A. I. R. 1935 Sind i7l®*t8S.L R. 34=78 Ind. Cas, 930 pariy impleaded 
is party for all purposes. A. !. R. 1937 Mad. io43o5t M. 46=S3M. L J. 824=26 
L. \y. 775“ *06 Ird. Cas. 230. This section applies not only to the dispute between 
parties who are opposed to each oihcr but also to disputes between parties on the 
sameside. A.I. R. 1927 Rang. 4S“99 .Ind. Cas 41S. “Betweerj parties” means, 
parties on same ■ * » 85 Ind Cas. 209 Question between 

* • unders. 47. 20 C. W. N, 679=32 

tnd. t^as. 334' ' ■ in interest, e Rat T \v i4f« 

’ *** also 6s lod. Cas 467 ; A I. R. '1923 Bom. 4S0 
25 Bom. L. R. 494=73 Ind. Cas 402. A person is not cany whose property is 

wrongfully attached must bring sun. 9 S. L.R 213^34 Ind. Cas. 492 ^ ^ 

by executing Court and not by a separate suit. 92 Ind. Cas. 575 1 it? ind. Cas 
122. Legal tepreseniaiive daitoiog propeny proceeded against inexecgiion as his 
own cannot bticgsuit 48 C. L J.S5i = itS Ind. Ca< see* A l R 4 

P. L. T. 6.3-6s“lnd, Cas. 36, , -.i h. L J. 57“ .6 ta/ CaV .'sS. ’ ^ 

. conflict between judgmenl^debtors ibis section is r ot applicable. A. I. R. 

1929 All. 291 = SiA.7S2--Ii 929) A. L, J. 757=119 ind. Cas. 440:31 M. L. J 44 

between rival decree* 

holders.^ ”3 lad- Cas. 776 , A. J. R. 1927 Pat. 288-6 Pat. 386-103 Ind Cas. 724. 

of P’Operjy hcladed in decree rs 
=•98 Ind. Cas. 856. Question between 
* 47* A. I. R, 1926 Mad. 

purchases proper^ of the judgmeat dcbto'r « still’ pally^Io ih^^Tm whkb'lhS 

W, ff-6oJ-ii3lnd Cas. 547. A. 1. R. 1926 Mad.’6l7i5o J/ L W 

. . , 00c remain a party to ihe 

■ ■ • • ois name remains on record or noi. 

■ ■ J* 932=127 lod Cas 805; A. I. R. 

\vf N ?”"?? '’<'">3 

a parncuUr^dejendant a^gamsi whom soil bas 

' ‘ - - J Iog]5jpg J,. ^ 

- . I=S9 M. 
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Thif section has no a{'plrctlion «Iiere qucttioa arises between judKment'debtor 
and his partner who was not a pirty. 36 ln<l. Cas. 69i. Purchaser from decree* 
holder auction purchaser is teptesentatire and cannot bring separate suit unless 
judgment-debtor is holding as licensee from decree-holder. A. I. R. 1930 Cal. 
586- 51 C. L. J. 56o-3< C. W. N. 1059- 12S Ind. Cas. 3<4 Vendee from judgment- 
debtor before atiacbment does not l>ecome his rcpreicnlaiive and is not bound by 
any proceedings against the judgment-debtor subsequent to date of sale. A. I. K. 
1927 Mad. 4So*99 Ind. Cas. 989 


Surety it a party ard can raise plea of fraud in csecuticn. A. I. R. 192; Lah. 
61S-7 Lah. L. J. 437»36 r. L. lod. Cas. 359 ; A. I. R. 193$ All. 344 

*■33 A. L. J. 59-86 Ind. Cas, 105; A. I. R. 1930 Lah. 309- 123 Ind. Cas. 126. 
Where objection by ftinne mortgagee to execution sale is dismissed, this section 
does not app'y. 3 Pat. L. J. 319— 3 Pat. L. W. 432-39 Ind. C.is 636:866 also 
A. 1 R. K)i 6 Alt. 475^48 A. 574. A transferee fendtnte hie Is not a representative 
of the transferor. A. I K. 1928 Bom. 65— 52 U. 30S-30 Uom. L. R. 102-108 Ind. 
Cas. 17 ; 65 Ind. Cas. 722-iV I. R. 1921 Mad. 559. 


Decree — Decree in money suit creating charge on immovable property cm be 
executed without separate suit. A. 1. R. 1930 Nag. 17- 120 Ind Cas.siSj A. 1. R. 
1939 Dom. 337 — 31 Bom. L. R. 439— 119 Ind. Cas 186 Validity of compromise 
decree cannot be questioned in executing Court. A.I.R.lQas (L. B.) 32- 10 L. D. 
R. 349“i3 Bur. L. T. 170-64 Ind. Cas. 391. Where decree providrs for injunction 
and fer damages in case deferdanis sold goods to third parties, the paying of 
damages by defendants on breach of condition does not satisfy decree. A. I. R. 
1928 P. C. 37-JS C 338-55 I- A.58-47C. L J. 162-54 M.L J. 122-30 Bom. 
1- R- 243-33 C. W. N. 509-27 M. L. ). 655-26 A. L J. 667-34 N. L. R. 17-107 
Ind. Cas. 35. Execution of foreign decree in British India can be objected to. A. I. R. 
1025 Mad. 788 — 31 L. W. 330 — 86 Ind. Cas. 492. The true test to be applied io 
deieiraming the appealability of an order «s wheiher the order is .a decree within the 
meaning of s 3 (t) A deterfflinaiioo made under s 47. in order that it would be 
tantamount to an order which amounts to a decree wuhto the meaning of s. 2 fa), must 
affect the rights of patties with regard to all or any of the matters in controversy, 
A. I. R. 1937 Rang 157. 


ofs • • . . 1 * 

536 • . 

gro 

W. N. 38o-7i Ind. Cas 328. Person successfully opposing application under 5. 47 
on grnund that that section did not apply, cannot subsequently resile and say suit is 
barred. A. I R. 1919 Nag. 79-117 Ind. Cas. 285 




Order XXI, rule 32 w.-is not issued IS not under s 47. A. I R. 1924 Pat. It— (1923} 
Pat. 283=3 Pat. 916 = 4 P. L. T. 721—74 Ind. Cas 383 Question of want of notice 
under Order XXI, rule 66, can be decided under s* 47- . A. I. R. 1930 Mad, 489—127 
Ind, Cas. 142. Modification of perinission to bid in decree-holder's absence is 


/ 
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‘tnateral irregularity and sale can be set aside under s. 47. A. I. R. 1925 Oudh 
12 O. L. 1. 321 = 2 O. W. N. 297 = 87 Ind Cas. 997. Where execution was altacKeU 
before sale, sale can be challenged under s. 47. A. 1. K. 1924 Pat 67 = 0923) 
298*5 P.L.T 61. 

Bar of BTlit.— Fresh suit relating to execution is barred under s. 47 where plaintiff 
.and defendant have been parties in former suit A. 1. R. 1931 Boot. 1I4=“32 Rom. h. 
R. 1473= *29 Ind. Cas. 737 ; see also 60 C. L. J. 251* Cal 1467 = 149 Cas. 22 1 
= A. l.R. 1934 Cal. 327-. 38 C. W. N. 996;*. I. R. i934 Lah. 535“3S.P' ^ R- 4o5. 
Suit by legal reptcsentalive for declariag that he bolds a charge is barred. A. 

I. R. 1929 Lab. 762= 127 Ind. Cas. 12. Suit to declare that plaintiff is real^ owner 
of decree obtained by agent is not barred A. I. R. 1931 Ratig. 24 = 130 Ind. Cas 366. 
Suit is barred U objection to attachment under s. 10 is dismissed. A. 1 R. 1930 Lah. 
628=3tP.L.R. 191*127 Ind. Cas. 858. If the profits are not ascertained, a fresh 
suit to ascertain their amount is maintainable, 33 Ind. Cas 83 Purchaser obtaining 
symbolical possession against judgment-deblor can sue for actual possession afier 
confiectiation. 20 C. W. N. 675=23 C.L.]. 587. Suit against assignee of decree-holder 
for damages for breach of contract is not barred. (1917) M. W. N. 3S9“40 Ind. 
Cas. 549. Where decree is barred by time, a subsequent suit on same 
cause of action does not lie. 41 M. 641 = 7 L. W. 143 = 34 M. L. J. 167*23 M. L. T. 
156=11918) M. W. N. 205*49 Ind, Cas. lio Section 47 does not bar suit by a per- 
sun against whom decree has been passed without proper representatiort. 17 A. 

J. 257*50 Ind. Cas. 109 Suit by stranger to decree not claiming as representative 

lies igig Pat. 465*53 Ind. Cas. 20. Party-purchaser can not bring a suit on grounds 
which he could not take m execution. A. I R. 1923 All. 115*79 Ind. Cas. 486. 
Where decree is fraudulent, injunction restraining execution is remedy. A. I. R< 
J924 Nag. 413=80 Ind Cas. 59 Smt not relating to execution but to adjustment of 
decree is not barred. A_ I R. 1921 S'od 159 (F. R.)* 16 S. L. R. 207 . Where final 
decree for sate passed in suit on morteage, but not executed lor more than 3 years. 
Secitou 47 mortgagor from suing for redemption. A. I. R. 1935 

- - barred by 8. 47, if previous decree 

• • • * . >925 Mad. 1260*22 L. W. 195** 

• / * • payment is received by decree- 

' ■ ‘ '47 = 95 ind Cas 410. Judgment- 

. old against stranger auction-pur- 

chaser is not barred. A. I. R. 1926 AIL 730*96 Ind. Cas. 771. Suit for declaration 

4 g liquidator of the 

‘ ■ • ty as liquidator is 

* * * ■ * lull by legal repre- 

* ’ 1929 Lab, 762 = 127 

‘ ' • not in possession 

urn iCLOiueu agieemem ot parses to divide « when u should fall into possession, 
it is open to patties either to effect partition by mutual agreement or enforce their 
rights by a separate suif. A. I. R, 1918 Bom 365*30 Bom. L. R. 912*113 Ind. 
Cas. <73' .Suit for dtclaralioit that decree has been satisfied and is incapable of 
execution IS barred. A. L .R. *922 Lah. 428 (F. C.)=3 Lab. »ro-67 Ind. Cas. 593 
Court passing decree has to ascettaio meiTJt profits. A. 1. R joti Pat 1 * 12 P L- 
T. 127*130 Ind. Cas. 175. 

_ A plea that a suit is barred under this section cannot betaken for ihe first 
time ID the second appeal. A. I R. 1934 Oudh. 55*11 0 W N. !93 = 9 Luck. 365* 
1.7 Ind. Cas. 910. WhtrMwo dreren-boUm are proceedins in S.cmioa asainsl 
tilt saint pioptny and tht claim far ptiority madt by ont is disallowtd by Ihe 
eaecMinE Court, the decismn dots PM bara rtEular suit by such dectee-hoider 
rot establishmE his pt.only. A l.R. ,934 Lah. <78-iSoInd. Cas pd,. A suit 
by the judgment-debtor to have a declaiation that certain lands » hich »eie sold 
in esecuiion vrete not saleable be.ng lands Is one iclaiing to execution, 

„"'j'‘'i2'"™'i'bior’s remedy is under s. 
il56 lol Cas “ "'aretaioable A. 1. R. 193s Nag. 3o-3I^N. L. R. al7 

n award, the objection 

, nt suir challenging the 

= 60 C. L. J 572=156 
, , * f, a suit to declare tn- 

J. tio. ■ 
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Where a decree was merely a decree declarln; « charge of maintenance, a suit to 
recover arrears of mtinienince by enforcing the charge »vas competent and not 
barred by s. 47. 39 C. W. N. 7JS. Where the real question at issue is the validity 
and not the satisfaction of the decree it can properly be raised in an independent 
suit and the fact the plainiifl's interests were technically represented by the adminis- 
trator in CTCcuiion procee.lings at the time of sale ought not to prejudice him. 39 
C. \V. N. 1284. Rut a suit for a deeJarat-on that the decree sras extinguished by the 
agreement to accept and the acceptance of Joo basWts of paddy is not maintainable 
as it is a question relating to satisfaction of the decree. A I. R. 1935 R'tng. 225** >57 
Ind. Cas Si 4«*8 R. R, 1 14. A suit for rcciificatton of a peiition for adjustment oi a 
■ ■ • ■ ■ ■ . ‘ ■ ■ represent 

• I ■ ■ question 

uesented 

■ -xecuting 

■ • ■ . • a reguhr 

41U1I 11 iiiL uujLLi Ui me suii IS tu iiiciuc a (|ucst>uii uci »iLii a uLLiie 'iioiuLi and the 
judgment-debtor. Rut where the object of the suit is to settle dispute between 
decree-holder purchaser and persons other than the judgment-debtor, s. 47 
cannot be a bar. A I. R. 1936 Mad. 733 ; sec also A. I. R. 1936 Pesh. 85; 

A, I. R. 1934 Mid. S7t-t936 M. W. N- 31$ The ques'ton whether a sale 

in eaecutfon of a mortgage decree is valid ar.d binding is clearly a question 
relating to execution arising between the parties to the mortgage suit and 
as such It should have been deterroinetl by the Court executing the mort- 
gage decree and not by a seperate suit at all 40 C. W. N. 428 A suit by 
a decree-holder for the rectification of a petition of adjustment, in which 

1 mistake has crept in and upon which .*10 order recording siiisfaction of 

the decree has been passed of is maintainable and is not barred by s. 47 of the 
C. P. Code, 16s Ind. Cas. 756-40 C. W. N. 9t4-A J. R. 193S Cal. 400, Where 
a decree-holder purchases certam property belonging to the judgment-debtor in a 
sale held m execution of his own decree but is dispossessed by the judgment-debtor 
after the execution proceedings have concluded, a subsequent suit by ihe decree- 
holder for possession against the judgment-debtor cannot be s.aiU to fall within the 
scope of s. 47 as the rnatter tn dispute does not relate to execution or satisfiction 
of the decree, having arisen after the satisfaction of the decree. A. 1. R. 1956 
Rang, 298 — 164 (nd. Cas. 369. Question of paramount title can be raised under s 47. 
a ...j, . ^lecree by 3 party claiming paramount 

• . • '.ioos suit and execution proceedings 

• • .. • rule 92 (3?. A. I.R.l936 Mai 675«‘ 

43 L. Sv. 74o=>i93b M. W. N. 449->b3 Ind. Cas 619. Where subsequent to a 
contract 10 sell certain properly, it Is attached by a decree-holder of the vendor and 
the sale in persuance of the contract takes place, the vendee is not a representative 
of the judgment-debtor sviihiti the meaning of s 47 and as such a suit by him 
(vendee) for a declaration that the properly is not liable to attachment is not 
birred by s. 47. A. I. R. 1936 Nag. 163. A suit to set aside adjustment of decree 
by next friend of minor decree-holder without sanction of Court is barred. A. 1. 
R. 1936 Pat. so6«i 7 Pat. L. T, 743. 


Representativea.— “Representatives” include assignees or successors to the 
interest of parly. A I, R. 1926 Cal 798 = 53 C. 781 =43 C L. J. 34$=* 3o C. W. N. 
649-95 lod. Cas, 494. Representative when taken with reference to the judgment- 
debtor, does not mean only his legal representative, but his heir, executor or adminis- 
trator, but it means his reprcsentaiire-in-intcrest, and includes a purchaser of his 
interest, who, so far such interest is concerned, U bound by the decree. 26 A. 447— 
A. W, N. iqo4,6i=i A. L J. 65. A receiver is a representative of both parties 
A. I. R. 1929 Bom 270=31 Bom UR. 320-118 Ind. Cas. 694. Transferee of 
interest of tenant against whom rent decree has been passed, is not representative, 
unless he is bound by decree, A. I R 192 1 Pa». 189—5? Mortgagee 

holding prior to decree is not representative of judgment-debtor. 78 P. W. R. 1917 — 
122 P. L. R. 1917-39 Ind, Cas, 772. Prior mortgagee party to subsequent mort- 
gagee’s suit remains parly. A I R. 1924 AH. 75* — Purchaser of 

judgment-debtor's attached properly IS his representative. A. I. R. 1926 Lah. 134** 
6 Lah. 544 = 93 Ind. Cas. 30, Purchaser of mortgaged property covered by decMc is 
properly a parly in execution. A. I. R- i9*4 Pat. 367= » *39. Purchajer 

Irons decree-holder purchaser is not representative of the decree-holder. A. 1, K. 
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lO-’" L B i8=n L. B. R. I7=»=64 Ind. Cas. 68 ; see also 8o Ind. Cas. 249=26 Bom. 

L.*H. 333»A. I R. 1924 Bom. 426 Purchaser from judgment-debtor who ^vas 
ostensibly owner is not his representative. A- I. R 1921 Bom. 45 = 45 812 = 23 

Bom. L. R. 254 = 61 Ind. Cas, 809 } see also 42 lod. Cas. 1. The term lepitscntauve 
is wider than legal representative. Test of determining whether person is representa- 
tive within s. 47 of any party is whether any interest of any party has vested in him 
by act of parly or operation of law and •whether that person is bound by decree to 
the extent of interest devolved. 142 Ind. Cas 408 =A. I. R. I933 Lah- 35** Transferee 
iendente hit of mortgagor is his representative. 55 A. 235=144 Ind. Cas. 7°- 
('9331 A. L. J. ii3=A. I. R. 1938 AIL aot. The question as to whether mony 
attached in execution of a decree ts properly of a deceased Judgment-debtor which 
has come to the hands of his representatives as such^ or belongs 10 the represen- 
tatives in their own right can be and ou^ht to be decided under s. 47- A. I. R. *934 
Mad. 621 = 67 M. L. j. 3I7*«I93« M- W. N. 1026 = 40 L. \V. 347=152 Ind. 
Cas. 2935 see also A. 1. R. 1934 Boro. 296=36 Bom, L. R. 6o3 = S^ B 5*3 • 
A. I. R. 1935 Smd 214. A liquidator is not a representative of the judgment- 
debtor 30 N. L. R. ?40=I48 Ind. Cas. 714=17 N. L. J. 47 = A. I. R. *9 j 4 
Nag. 2o7. A claim by the legal representative impleaded in the case on bis 
own behalf) though under a different right comes within the purview of this 
section. 60 C. L. j. 251. Repiesentaiives wiibin ihe meaning of this section 
include not only legal representatives (heirs, executors and administrators) 
but also representatives m interest such as purchasers whether at a private 
or Court sale •, But a purchaser ptndente lUe is not a tepresentaiivc of the judgment- 
debtor. A. I. R. 1934 Pat. 413=151 Ind. Cas. 683 ; s«e also A, I. R. 1934 Cal. 258 = 
58 C. L. J. 487= *49 Ind. Cas. 916 ; A. I. R. 1934 Rang. 127= 151 Ind. Cas. 227 = 
7 R. H. 59 J A. I. R. 1935 Smd 2U ; A. I. R. 1935 Lab. 306=158 Ind. Cas. 229. 
Whether a person who attaches money lying m Court is a representative of the 
person entitled to it or not. must be decided on the facts of each case. A. I. R. 
1935 Sind 214 The same rule is applicable to a receiver in insolvency of the 
Judgment-debtor. 39 C. NV. N. 424 = A. 1. R. 1935 Cal 503-62 C. 457-157 Ind. Cas. 
863. A mortgagee auction purchaser is a representative ofhis judgmenl'debtor. iS 
N. L. J 374. A person who is liable as a surety for the performance of the decree, 
shall, under ». 145* he deemed to be a party wuhio the meaning of s. 47. A I.R. 
193s Rang. 39=>SS Cas Jii. Where an Official Receiver applies to stay 
certain execution proceedings or to release property from attachment the question 
whether he is a "representative'’ within the meaning of s. 47 depends on ihn true 
character of the proceedings. A. I. R. 1935 Mad. 151 = 68 M. L J. 78 = 41 L. W. 
28 = 1935 M- 'V. N. 23 = 58 Mad. 403 The expression 'represeniaiives* is not 
confined to a legal representative but includes a representaiive in interest and this 
expression has been liberally consirued : (See n D. L R. 149 , 19 I. A. 166 and 30 
M. L. J. 238). In determining whether a pcison is a representative of a party to the 
suit, two tests are to be applied, first whether any portion of the interest of the 
decree-holder or o( the judgmem-debiov, which was originally vested in one of the 
panics to the suit, has by act of parties or by operation of law vested in the person 
who is sought to be treated as representative, and secondly, U there has been a 
devolution of interest, whether so far as such itiietcst is concerned, such ’Person is 
bound by the decree. [9 C. L. J. 485 (488)] A receiver under s. 47 is not the 
representaiive of the judgment-debtor w«hm the meaning of this section A I R. 
1936 Cal. 573 Nephews ofjudgraem-dcbtor who were survivors of the family and 

were in possession of his property a«e his representatives. 160 lod. Cas 119= A I. 
R. 1936 PaLIl6. As 10 whto porebastr d.cr..-l,oWtris a rtpiesentalivtorihc 
judgmenl-debior, vide. A. f. R. 1936 Pat. 289=17 Pat. L. T 434=i<Pat 445 
Where A attached the mortgage decree obtained by G he' is the renr'esen- 
lative of G In mortgage decree in view of Order 21, rule 53 A. I R. 1937 

Anction ptircbaser, whether representative.— Reoreseniofiv- -..v-n 


*ijeu auu wuo the contesting patty is. n* the question is 
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b€t»cen ihe ja(?gment-<1ebtcr and ibe auction fnircb**f^ 

art coT.fl'aiTij; iht auction putcV>a\cr ... .. 

tatl^e of ihe judprticni*debior. A. I. I i ■ » ■ i 

49 5 tee also s« C. 62(F. lt)-i C. V ‘ \i . 111-54 

Ind Cat. 309: 36 A. 447 (F. DX Purthaier it ante hcM tn riccuiinn of a 
monej’ decree 5i repmenutne of ]od(rn«r.t debtor, 4t ^t. t07-.tR M. L. J. 33-36 
M.L.T.391-54 Ind. Cai. 209(K. Bj; »ee atio35C \V. N. f63-57 Jnd. Cai. 
874 ; So Ind. Cat 931-9 L. \V. 596 ;4i n 411-30 Bern L R. 495-46 Ind. Cat. 
iit;43lnd Cat. 553-(i9t7) M. W. N. 86t. Auctiatt nitchticf d«i not represent 
decree-holder. (1917) M. \V. N. £8-37 Ird. Cai 835 Auclinn purthater it not a 
teprestntaiWt cf judgmcitt-dthiot, tit another tun iRtinti tame judpment-debinT 
when the latter decree is icupht to be executed by iilachment and tale of the same 
property. 3 L. W. 377-31 Ind. Cat. 759 A decree-holder purchaser does not 
lose the character of a party. Section 47 is a b.ar to his suit fer possession. 44 Ind. 
Cas. 563 : but see 44 Ind. Cas. 169-B P. R. 1918. Section 47 applies to a cate 
where question raised concerns auction purchaser as well as patties to suit. 41 M. 
403-33 M. L. T. 198-37 C. L.J. .t67-34 M. L. I. 463-1: C. \V. N. 553-16A. 

L. J. 352-30 Bom, L. R. 580-8 L. \V. 437 (I*. C.} — 44 Ind- C.as. 855 ; 34 Ind. Cat. 
187-27 M. L. J. 213 (P. C.) Auction purchaser not party to suit, is representative of 
judgment-debtor. t2 P. R. tqtg-49 It'd. Cat. 140. Question bemecti decree- 
holder purchaser and Judgmerjt-debtnr relating to possession are not under f. 47. 

5 O. L. j. 551-48 Itid. Cas. 39 ; A. I. R. 1913 Cal. 345-84 Ind. Cas. 535; 47 A. 
304-84 Ind. Cas. 746 Auction purchaser in inferior Court c.in object to sale in 
Superior Coutl as representative ol judgment debtor. A. 1 K. J934 Mad. 889-47 

M. L. J. 720-30 L. W. 864-84 Ind. Css. 26$. Dispute between judgment-debtor 
and auction purchaser even if Utter is representative of the former does not fall 
under8,47- A. I, R 1930 Rang. 381 — 137 Ind. Cas. 849 ; see also 119 Ind. Cas. 
3a6;A.l. R. ^1936 All. $09-95 M. Ca«.46;781nd Cai. 66S-A. 1. R. l9:4An. 
856 ; A. I. R igti Mad. 8t - 13 L W 15—61 Ind. Cas. 961 s but see A. I. R. 1934 
Nag. 328-30 N. L. R. 170-79 Ind. Cas 636; 78 Ind Cas. 665-A.I R.I9?4A1I. 
856 , A. I. R. 1933 Alt. 470-45 A. 96-74 lod. Ca«. 995; A. J. R, J933 B. 214- 
25 Bon. L. R. 147-72 Ind. Cas. 256 

Aa auction purchaser who is a stranger is not a representative of a decree-holder 
or the judgment-debtor. A. I. R. 1934 Lab. 105-148 Ind. Cas. 901 ; see also 
38 C. W. N. 983— A. I. R. 1934 Cal. 837— 60 C. L. J. 7 ; A. 1. R. 1936 Pat. 561 — 15 
Pat._4i4. But a question which arises between the judgment-debtor and the 
auction puithaset, who is also a decree-holder, is one which arises between parlies 
lodcCTee. A. I. R. 1935 f'*?- 3®— 31 N. L. R. 217 = 156 Ind Cas. 995. An auction 
purchaser purchasing property at a sale in execution of a simple money decree 
against a judgment-debtor whose properly has been ordered to be sold in a 
mortgage suit, is a representative of ihc judgroert-deblor wlihin the meaning of 
s 47- 163 Ind. Cas 926— 1916 A. L J. 54i = A. I. R 1936 All 479 , see also A. I, R 
1937 Lah. 347, Where Agha Hatdtr / observed : “It is admitted that he could only 
nppeal if the case come within s. 47 and under 00 other provision of law. Mr. S. L. 
Puri who represents the respondents, has raised a pielimiiiary objection to the 
effect that in view of the fact that Khaiana Mat was an auction purchaser 
in execution of mortgage decree, he must. On the authorities be deemed 
to be the representative of the judgment-debtors and therefore any question 
arising between him and the judgment-debtor cannot be said to be one 
between the parties to the suit or their legal representative within the meaning of 
s. 47, Civil Procedure Code, and therefore be had no Iccut slatidt to maintain an 
appeal as from a decree passed under the provisions of s 47. He relies upon 26 
All. 447 and 31 All 82 He further relies upon i2P. R 1919 and 79 Ind. Cas. 57. 
These authorities undoubtedly support his CQUienitOQ and, if I may say so wiih 
respect I am in full agreement with the view of Jaw laid down in these cases. 
As pointed out by the Court below she contest is between the judgment-debtor 
and Khatana Mai, his representative, and the auction sale in which Khaiatta 
purchased the property was m a jaoitgage decree. Therefore 26 All 447 fully 
applies. In fact the learned Judges lave gone further i" t.I'* '“bseouent Full 
Bench decision in 31 AU 82 Mr, Ratan Lai, who was followed by Mr. Miner Cnana 
Moha/un has invited my attention to 19 Cal. 683 and 41 Mad. 403. He has also 
teleired to 43 Mad 107 The Privy Council ruling 19 C. 683 was referred to in 26 AU- 
417. The Madras view seems 10 lend support to the contention of Mr. atener 
Ckaad Mokajan., but the volume of judicial opinion on the other side is ove^r- 
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whelming. Allahabad. Patna. Rangooo and Bombay are all against the 
contentlln of the learned Counsel for the appellant. There are two cases of 
the Lahore High Court one m la P. R- 1919 and the other m A. I. R. 1925 
J76 which seem to go even further and lay down that an auction purchaser is 
not etcn a party to the suit. In this state of authorities Ihold ihiX Khazana Mai 
had no locus standi and could not maintain the present appeal’ An order passed 
on appUcatlon under Order 21, rule 95. Ci?il Procedure Cede by an auction purchaser, 
who is also a decree-holder, is an Order under s. 47, C. P. Code, and appealable as 
such. A. 1. R. 1937 Lah. 14S- 

Benamidar.— The word ’representative’ has a wide import, and includes not 
only heirs and executors, but also assignees, all legal representatives in the strict 
sense el the words that «, persons initiested in savitg the property being sold, and 
whose interest would he jeeperdued if the °ot set aside. A person, for 

whom the predecessor of the judgment-debtors was the Itnasnider and who is 
therefore, really interested in protecting the property is a “represeniativc’’ of the 
judgmeni-dcb’or wiihin the meaning ol s. 244 (=s. 47Jofthe C. P, Code of 1882. 
7 C. L. ] 299 see also A. 1. R 192S Cal. S3S“tt4 Ind. Cas, 495. But a Itnamidtr 
is neither party nor representative of party under tins section. A.I. R, 1926 Mad. 
loSi^jt M. L. ]. 391.-24 L. W 634 : see also 44 Bom. L. R. 3S2«s23 Bom. L. R. 
296=56 Ind Cas. 349 ; 46 lod Cas. 748 

Court of Wards.— Manager of Court of Wards in possession of judgment- 
dtbioi’s property IS his legal represematite. A 1- R. 192$ Pat. 179 = 4 Pat. »72**6 
P. L. T. 400=84 Ind. Cas. 52a 


Mortgagee.— A person who claims as a tnortgagee under the judgmeot'dcbior 
most be regarded as represeotative of the judgcneni debtor for the purpose ofthis 
section. 4M. L.T. 85. A person, to whom a transferable occupancy holding was 
mortgaged, before Its sale to execution of a rent decree, is a representative of the 
judgnient'debinf. ti C. W. N. 312. A mortgagee from the judgment-debtor of 
property attached in execution of a money-decree, who takes bis mortgage subse- 
quent to the attachment is a lepresentaiive of the judgment-debtor within the 
meaning of Ibis section, so M. 378-7 M. U J 195 ; 22 A. 243=A. W. N. 1900, 
51. Mortgagee of faint is representative of patoidar. A I. IL 1926 Cal. 316*90 
Ind. Cas 955 j see also l Pat. L T. 267-S6 Ind. Cas. 646. A person in the 
position of a second mortgagee who has obtained his mortgage during the pendency 
oflhcsuitby the first rconsagee, is a represeinaiive of the morigagor. 163 Ind. 
Cas. 936=1936 A, L. J. 54I»*A. I. R. 1956 AIL 479 1 see also A. I, R. 1936 


Which Court can he exccuUng Court —The etecutirg Court must have 
jurisdiction to execute the decree in the suit 151 Ind. Cas 86o = A 1 R 1934 
I’esh. 107. . . . yj 


«-• 

decree 
Ind. Ca< 
c%en wh' 

51 M 7 
7S7 * 


*• **• ‘yjy 6^0=1930 A. L. J. 1135, Executing Couit can question 
,\.1. K;19:9 ,Ns|!.3S-s 6^-J-R. 60-130 loi c.s ■... ~„l|i,y of deerte for 

' _ , • 1. 449=>l Lah. L. J. 

, im. L. R. 1367=98 

• =22 L. W. 5e7*=9« 

= 29 C. \V. N. 948 
. . = 88 led. Cas. 865. 
' as suit and rehef 

•;••• jW“4e A. 362=24 A. L, J. 379-03 Ind. Cas 376. 

jGdfimenl-debior failing to object to aiUcLmcrn in execution cLroi do so in suit 
for ^.osiessica by auction puichasei as executing Csnri has exclusive jurisdiction to 
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dcciJe the point* A. I. H. 1931 Sap. a7<-i30lnil. Cas, 1J4. When decree \%^rima 
/af/> lecal objecjion tCKaitllrRiurJsUiciion of Court passing it cannot be raised in 
execution. A. I. H. 1929 M.id. 383«*iig Ind. C»s. 33 ; see also A. t. R* 1921 Mad. 
E5»I3 L. W. M3<-6 i Ind. C.^s. 759 The executing Couit is competent 10 make an 
enquiry as regards the wslidiiy of a decree. 3S C. W. N. 1 124^60 C. L. J* 102. 
Whether an award can be filed and enforced as a decree under s. 15 of the 
Arbitration Act can he enquired into by an execution Court, iji fnd. Cas. i3S^3S 
P. L R. 4S2*> A. I. R. >914 Lah. 6s>. Put an execution Court has no jurisdiction 
. > , • . -1 , ' . . > • • • *. mortgage 

• — • • ■ \ beyond the inherent 

• and the executing 

■ ' ■ • • ■ s or is not a nullity. 

■ • jurisdiction and the 

ixisiciicu ui juitsuiLiiuii. iite cxisiciice ui juiisuiLiiuii IS uciJciident upon the place 
where the cause of action has accrued, the V.i!ue of the subjeci*matter while the 
proper exercise of the jurisdiction depends upon other considerations including 
correct procedure. A. 1. R. 1934 Lih. 613. An executing Court has no power to 
discuss the validity of the terms of the decree which it is ordered to execute. 13 
Pat >7** 151 Ind. Cas. 368 — A. I. R. 1934 Pat. aoj. An executing Court is competent 
10 enterum a claim to set ofT even If the case does not fill under Order 3l, rule tq. 
60 C. L. J. 381 ■•39 C. W. N. (06. It is only members and persons claiming through 
members against whom the Registrar can pronounce a decision which can be 
executed as a Civil Court decree. A. I- R. >934 Pat. uj"* tj Pat. L. T. llt“ 148 
Ind. Cas. 730. Where a plot is mentioned >n the decree as belonging^ to a parti* 
cular survey taumber, that cannot be altered into a separate number in execution. 
60 C. L. J 286 An executing Court is not ordlnatily entitled to ^0 behind the 
decree but in view of the mandatory Provisions of s. lb an executing Court can 
refuse to sell the land belonging to a member of a noticed agricultural tribe in any 
circumstauces, to view of the mandatory provisions of s. >b of the Puojab .Alienation 
of Land Act, even though a dectee has been obtained against him. iSt Ind. Cas. 
730“3S P L. R 400-A I, R. 1934 Lah, 609, see also A. I. R. 1934 (PaO 666 
{? BJ—is? L T.t6i Execution s.ale of a part of the judgmeni'debinr’s share 
in_a property cannot be stayed merely on the ground that another Court in different 
suit has issued an injunction staying sale of ihe remaining part of the judgment- 
debtor’s share in the property. A. I R. 1934 Cal. 781-61 C. S68-IS2 Ind. Cas. 35 
The objection as regards valuation cannot be taken for the first time before an 
exccuiiog Court, 13 Pat 390-150 Ind. Cas. 373-A. I. R. 1934 Pat. 340 An 
application for recording adjustment can be entertained by the executing Court. 
A. I. R. 1935 Com 303 = 37 Bom. L. R. 230. The executing Court has no power to 
question the correctness or propriety of the decree sought to be executed. A. I. R. 
193s Mad. 598-156 Ind. Cas. 145=41 M L. W 354* 1935 M. W. N 1250. 

, Questions relating to execution, etc.— Delivery of possession is not 3 
question relating to execution, A I. K 1030 Pat 311 = 9 Pat 775= n P. L. T. 331- 
126 Ifld. Cas. 849 j A I. R. 1930 Rang 61 — 8 Rang. 162-136 Ind. Cas. 309 j A. 1. R. 
1930 Bom 375-33 Bom L. R. 619- 54 B, 479= 125 Ind. Cas 703} A, I. R. >930 
Par xo8=o Pir. •sx7 = ri P r t* r** .* — 


possession relate to execution. A. I. R • , ' 

30 C. W. N. 649*95 fnd. Cas. 494 (f*. 

has been delivered, rectification of inis(a(.e <b uui uituui s. 4/. n. i. R. 1929 rai. 

391 = 123 Ind. Cas. 40c *-•- — * — r-’. • — r.,-- 

A. I. R. 1929 Pat. I .. s. • 

after sale are part of e' 

424=52 M. 899-130 , . , • ■ ■ ■ ■ 


A. I. r 
sale is . 
>37. 
dealt 


C. V. Code— 16 


■ "13 Question relating to legality of 
4 '-24 A. L. J, 519-96 Ind. Cas. 

■ decree not to execute it cannot be 

■ lon. A. I. R. 1928 Rang. 36“« 
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Rang. 685 = 107 Ind. Cas. 860 ; A. I. R. 1926 Rang. U0=5,Bur. L J 41=96 lad. Cas. 
77^ Order on quesUon of nonce under r. 22, Order XXI, is one in execuoon. A. I. R. 
1026 Pat aQ7 = 8P. L. T, 28=97 Ind. Cas. 798 Decision whether a decree-holder 
is^entitled to enforce default clause of an instalment-decree, because he has accepted 
. - • - • - • 1- - — : — decree. 


he execu- 
auction- 


A I. R. 1929 Mad. 785=57 M. L. J. 515=30 L. W. 738=123 Ind. Cas. 6. In case of 
excess execution under fraud, application under s. 47 is proper remedy and no 
separate suit lies. A I. R. 1928 CaK 776*=i'5 Cas. 581 ; A. I, R. 1925 Cal. 
1258 = 420 L. J. 22 = 30 C. W. N. 41 = 89 Ind. Cas. 744. Question with regard 10 
waste committed by judgment-debtor after date of decree for specifir performance is 
question relating to execution and must be determined by executing Court and not 
by separate suit. A I R. 192 S Rom- 385=27 B 687=89 Ind. Cas 205, Proceedings 
for setting aside a sale are not proceedings in execution. 149 Ind. Cas. 445= 
P. L. R. 375 = A. I. R- 1934 Lab. 508. In execution of a decree ihe decree- 
holder sought to aiiach a decree which had been obtained in the name of 
the judgmer.t-debior and his wife. The judgment-debtor died before the 
execution proceedings : /feld that as beclween the decree-holder and the 
judgment-debtor, the question of whether the decree was the decree of the 
wife or of the husband was a matter that can be gone into and determined 
under s 47 between these parlies. A. 1. R. 1934 Pat 188. When an entry has been 
made ofihefull satisfaction of the decree on the dale of confirmaiion of sale 
at the instance of the judgment-debtor but the decree-holder objected the same 
on the ground of fraud, the Court is competent to go into the question under 
s 47. A. I. R. 1934 Pat. 2fi2=i48 Ind. Cas. 549 Immovable property given 
by a judgmenl-debtor as security for the due performance of a decree can be 
realized in execution without attachment the matter being one relating to ex- 
ecution tinders 47- A. I. R. 1934 Rang. 231. When the question does not relate 
to “execution, discharge or satisfaction" of a decree, a subsequent suit Is not 
barred. 60 C. 1401. The provisions contained in Order at, rule 19,0. P. Code 
cannot and should not be laVcn to be applicable and exhaustive in regard 
10 questions arising for consideration under s.47 of the Code relating to ex- 
ecution, discharge or satisfication. A. I. R. 1936 Cal. 409. Where ihe objection 
raised related to the exerotton or discharge of the consent decree it can be 
taken up under s. 47. A 1. R. 1937 Cal. 271. Where property is claimed not 
under or in execution of a decree but the claim is for delivery of property 
on the ground ihat ihe decree is not binding on the claimant, the question is 
one that cannot be tried in execution and therefore s. 47 has no annhcaiion A 1 
R. 1937 Mad. 268. ■ ‘ 


Order on pctiiion under rule loi deciding objections to sale of 
parties is under s. 47. 31 Ind. Cas. 102. Decision on question 
aittched in execution forms part of dccea'*-^ - • 

under s.47. 22 C. L. J. 304 = 31 Ind. Cas 


properly between 
whether property 


... ’ . r» receipt ol decretal amount 

which wa. not cmin.d s4 C. I J, 462 = 37 Ind. Cas. 73S, An order declining in 
view or s 63 to pocced wiih applicalion in cxecmioo is one relating 10 eaeciltion 
within s.47. 2 j C. L. J. 42 = 42 Ind. Cas. ^6 Order on application, impeaching 
saliiraclion ot decree, is ore under s.47. 26 C.L.J. 317.40 ind. Cas. 830 Agree- 
ment for slay ol execution of decree before decree is passed is a millet ti he 
cT '"36 (F "iT)”' '“'"""S ■!'> M. 233-! L. W. 132-37 Ind. 

A tjeeree [n 'aeciition of which immovable properly was allached for sale was set 

execution of that 

‘ *. " attachment sold and pur- 

'•*■■■ passed on a mortgage was 
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noi pasted in accorJancc wuh the pro»isions of the T. P. Act : //ff-f ilitt ilie si!c 
should be lahen, as at the time it was andcrstool ta be, a tale under the latter decree ; 
and any objection that the decree or the sale «ere not In compliance with the Inv 
was one to be raised under s. 24t of C. P. CnleofiSSa before crecutinf: Court an'l 
not by a fresh suit. 22 C. W. N. 553 (P. C)-|t M. 403-23 M. L- T. I9S"27 C. I- 
J'3*7“34 M. L J. 4O3-4 P- L- W. 3IO«i6 A. L. /, 353-4? I. A. 54-50 Ham. U 
R. 530-44 Ind. Cts. B55 ; afliiininjj 24 Ind. Cl*. 187-17 M. L. J. 213 An .ippllca- 
lion to set aside an execution sale on the ground of fr.iidutent suppr''s’Ion of st!c 
— —j. •, — C. L. J. 528-46 Ind. Ca«. 22t, Where proper* 

*■ ■ . ■ ■ icate arc delivered to purchaser proper rcm'’dy for 

• section 47 and not bo separate suit. 4S lod. C.ns. 

OoS. 

Executing Court should see whether caille of agriculiurist aought to be attached, 
are necessary for him to earn livelihood. i.iS. L. H. 310-56 Ind Cas. 6 q Oucsiion 
— ... . . ... ,r. , j..... . ... , '■ ludulently kep* out all means 

8 47 30 C- L ]■ 548-53 

‘ ■ •*•• 'roperiy purchased by decrcc- 

' * ■ ■ • ' , u -xecutian. 4 Pat L. J. 716-S2 

Ind. Cas. 711 a '1Q19) Pat. 354 : 3 Pat. L. |. 57! — 48 Ind. Cas iig ; see also 47 Ind. 
Cas. 844. Orders pissed rebating to scheme for the management of public Hindu 
temple formed .and sanctioned by Court is scheme in suit and are not orders in 
execution. A. I. R. 1925 P. C 155—41 C, L J. 628-30 C. W. N, 459-23 A. L J. 
555 — 57 Bom L. R, 872-49 M. L J 25—87 Ind. Cas. 313, 


Dismissal of previous objection 10 attachment bars second objection. A. I. R. 1931 
Lah. 6032P L. R. 413— >30 Ind. Cas. 4 c 6 l*roceeding$ for restitution under s 151, 
cancome unders. 47. 33 C. W. N. 105— 53C.L> J. 49. Order of restilulton on 
setliog aside of sale is not one under section 47. A. I. R. 1930 Pat 280- 1 1 P. L. T. 
156-9 Pat. 685-122 lod. Cas. 589 Court executing decree for jurisdiction to 
restore the property. A t R. 19:8 Pat. 502—113 Ind Cas. 217 Applications for 
restitution also come unders. 47. A. I. R. 1922 Nag. 19S-67 Ind Cas 319 ; see 
also 40 M 780-5 L W 267 — 38 Ind Cas 806 ; 72 Ind Cas S75 — A I R. 1923 
Oudh 16 i A. I. R 1925 Sind 126—19 S L. R 302 — 78 Ind. C.as 1039 j A. 1. R 
2923 AIJ. 394-2t A. L. J. 228-45 A. 369-74 lod. Cas. 873 ,• A I K. 1925 Pat. 
577-4 Pat 294-7 P. L. T. 415-9* Ind. Cas. 474* Proceeding relating to dcJivcry 
of possession after cocnfirmaiion of sale is not a proceeding in execution, whoever 
may be purchaser. A I. R. 1925 Cal. 1250-89 Ind. Cas 196; see also A. I. R 
1924 Bom. 439-26 Bom. L R. 601—48 0. 550 (F. B.)-83 Ind Cas 932. An 
/rt*r6« receiver making an application under s. $3 of the Provincial Insolvency Act 
cannot be said to be a rep'eseniatlve of the judgmeot-debior. 56 M 453- t4> Ind 
Cas 817— A. I. R. 1933 Mad. 152-64 M. L. J. 119. When a decree has been 
discharged and one of the parties applies to Court od the ground that the order has 
been wrongly passed and as such should be reviewed or reconsidered, the case is 
one unders. 47.144 Ind. Cas. 468 = 1933 A- L. J. 738—A. I. R. 1933 All. 429 An 
independent suit for declaration that a decree has been fully satisfied and as such 
incapable of being exeaued IS barred by s 47. A. 1. R. 1933 Bah 1051. Anere* 

cuting Court is competent to decii'' ' ’• ' 

230— 140 Ind. Cas. 533 = 34 P. L. • 

of the decree it IS valid, the execu 

dity. 142 Ind. Cas. 643= 1933 M *. * • .■ , . 

142 Ind. Cas 487 — A. I. R. >933 Nag 2H* Question whether property attached before 
judgment can be aitached or not can be considered under s. 47 58 C L. J. 289=37 
C. W. N. 978- A. 1. R. 1933 Cal. 757. A fiutsne mortgagee who was a parly to the 
suit cannot quesiton the decree in execution proceeding. 744 Ind Cas, 47 - = i 933 
M. W. N. 1371-38 L W. i99=A I. R. x 933 Mad 569 Compensation for wasie 
commiited by a lenant after decree cannot be claimed under this section. A I. R. 
1933 Lab. 168-145 ind. Cas, 117. An order under s yjofC.P Code determining 
a question of rateable distributionas betweenrival decree-holders in which judgment- 
debtor IS not interested does not fall under s. 47 of the Code. 33 Bom L. K. 537 
-A. I. R {1931) Bo-n, 350-»33lnd Cas. 817- 55 B. 473 J see also A. I K. 1931 
Bom. 252-133 Ind. Cas 737-33 Bom L. R. 503, The order refusing to execute 
the order granting rateable distribution IS appealable under s 47. 12 P CT. 477*"^ 

I. R. 1931 Pat. 359=133 Ind. Cas. 166. When a decree binding on a temple declared 
that the decree-holder bad tights as Periaihaiakkor and gave an injunction restrain- 
ing the temple trustees from inteilenng with the decree-holder’s exercise of these. 
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rigtis but tbe decree did not speciScaUy say vihat those rights were : ^^Wthatit 
did EOt mean that the decree-holder had no rights at all and that the executing 
Court had power to deal with the disputes which had arisen subsequent to tbe 
decree. A. 1. R. t935 Mad. 576=19x5 M- W. N- 879=156 Ind. Cas. 135. A matter 
which arises after the salisfaaion of the decree cannot relate to the execution or 
satisfaction thereof. A. I. R. 1916 Rang. 298=164 Ind. Cas. 260. 

Sub-section ( 2 j.— Under s. 47 (2) a proceeding may be treated partly as a suU 
and partly as a petition. The section is intended to obviate tbe injustice caused by 
a mistake in imitation of proceedings. A. 1 - R. 193 * Mad. 588= 133 Ind. Cas 12. 
Intention of s. 47 I2) is to correct honafi/ie mistake. A. I. R. 193 * Mad. 
270=60 M, L. J. 471 = 33 L. W. 549=130 Ind. Cas. 475 j see also A. I. R. 193 * 
Oudh 45 = 7 O. W. N. 1159=130 Ind. Cas 152. A plaint can be treated as applit^- 
tion but bmitation of application will apply. A. 1 . R. t 93 d Oudh 468=7 U* 

887 = 128 fnd. Cas 728 ; see also 34 Ind. Cas. 774=4 L. W. 440- Under clause ( 2 ) 
the Court is competent to treat a proceeding in execution as a suit and payment of 
additional Court-fees may be ordered. 149 Ind. Cas, xoq 3=A.1 R. 1934 Pat. _ 9 . 
^here a party to suit filed in a Small Cause Court objects to an attachment made tn 
execution of the decree taken in the Small Cause Court itself and such objection is 
dismissed and the objector files a declaratory suit in a MunsifPs Court, the suit 

u- j — •... j r' .. - - er s 47 

• Cause 

. ■ ‘ ,, . ■ . ocednre 

Code applies to the original sale and whether a sun to set aside a sale of propenies 
not inctuded in the mortgage may be treated as an application under that section. 
40 C. W. N. 438. Conversion into application cannot he allowed when forum Is 
different. 33 Ind. Cas. 473 - Appellate Conn can treat prcceedings in execution as 
proceedings in suit and can grant necessary relief. A. I. R. 19:6 All. 387 = 48 A. 
’62=24 A. L. J. 379=93 tnd. Cas 376. Wbe— 

for an enquiry (oiQ metne jfrcyffr is made by . •• 

point is involved, the Court can treat the ' ! ' 

1930 Mad. 30=57 M. L. J. 728=30 L. \.. 4.10=33 M. 036=i34Jnd. Cas. 290. 

tCr... •. .... ... R. 1921 Nag. 130=59 

‘ • tbe conversion of an ese* 

■ * • the reason that tbe order 

* ' ecutioo, discharge or satis* 

‘ ‘ ■ ■ Dvited to exercise tbe power 

■ • • • .ndeni could not turn round 

, rect the error. 130 Ind. Cas. 

■ t • ** ceeding is to be treated as 

. A. I. R. 1934 Pat. 9. 


Sub-section (3). — It is doubtful whether this sub section is wide enough to cover 
a question between decree-holder and hts representative. 146 Ind. Cas 502=3? 
C. W. N. 909=A I. R. 1933 Cab E09. This sub-section is ancillary to sub-section 
ti) and is not applicable where the quesiion is between rival representatives of one 
party, the other party having througtoul disclaimed any interest 578003.641=’ 
146 Ind. Cas. 336= 35 Ro®' L. R. 6o9=A. I. R. 1933 Bom 356. Under sub-seciioo 
(3' a statutory obligation rs laid on the Court seized of execution proceedings to 
determine the quesiion whether a particular person is or is not the representative 
of a party to the decree. It is also clear that when such a question arises m the 
appellate stage of the proceedings uken under s. 47, that question must be decided 
by the Court of appeal. 150 lud, Cas. 425= n O. W. N. 917=- A. I. R. iQ34 0udb 
337 5 «e also 39 C. W. N. 3V3. Sub-section {3) must be read as ancillary to 
sub section (l) and only comes into operation where there is a question arising 
between the panics to the soil or their representatives relating to the execution, 
discharge or satisfaaian ot the decree, and it dots not apply to a case in which 
the question IS between the rival representatives of one party, the other party 
having throughout disclaimed any interest in the question. A. I. R. 1935 Lah. 384 


-37 L. R. 145 = 157 Ind. Cas. 73- 


Limitation -Applicalim under .. 47 (>lls nilhin An. 181 and not nilhin Art 
jt6 although applicant asks for setting aside sale. A. I. R lozg Cal iS65=ii6 
Ird. Cas 63* 5 U5 Cas JI3=A-1.R. 1933 Lah 57o ; 132 Ind Cas. 493- 
32 r. L. R. 440-A. I. R. 1931 Lah. 586 ; A. I. R. 19:7 Cal 614 = 54 C. 419=103 Ind. 
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Cm. 57, a. I. R. 19:< M.td. 43t (r. B.)-47 M. 2S8-.46 M. L. J. Io<*.I9L. W. 179 
“34 L. T. 37« 19:4 M. \V. N. i83,b fo InH. C.a« 92. An application by a 
judgment-debtor to set aside the attachment and sate of his property, of which 
hois in possession on the ground that it is not so liible under s to. 'fallsnnder 
s. 47 of the C. P. Code, and is governed by Art. tSi and not by Art. 165 of the 
Limitation Act ; and the period of liiniiaiion runs from the date on which the 

. . want 

• ■ i ted by 

■ • ) Ind. 

r'.. lion to set aside sale under Order 

■ 5t4“ 16 L. W. 934“74 Ind, Cas. 

■ I. Section t8i and not Art. 165 

suit as objections to (he execu* 
• . 4 Luck. 3o9“ii5lnd. Cas. 444. 

Appeal— Where an order under this section operates as a decree it is appeal- 
able. 137 Ind Cas. at8 = 33 P. L. R. 496“A. L R. 1932 Lah, 376=1 R. 1932 
Lah. 315, An appeal lies where an order slates that the executive application is 
dismissed, because it is an order under s 47. A. 1 R. 1933 All 734 ; sec also 144 Ind. 
Cas. 255 = 14 Pat L T.a7t“A.I.R. 1933 Pat. 248. Generally speaking an order 
under section 47 is a decree and as such is appealable. 37 C. W. N. 67i = A. i. R. 
1933 Cal. 680=60 Cal. 832 ; see also 35 Bom L. R 360“A. I. R. 1933 Bom. 185 = 
144 Ind. Cas. 917 5 56 C L. J S2o=A. I. R. 1933 Cal. 3ti ; 34 P. L. R, 8si“A. I. R. 
1933 Lah. 383 The objection to the attachment of the claimant, who is not a party 
to the suit is one under Order 2t, rule $8 and is not appeal.tble, 139 Ind. Cas 785“ 
*93* A. L. /. »25—A. I. R. All. sSs^A L R. rptj All, 3S0; see also 
A. I. R, 19U Mad. 43S'"67 M. L J. 36-57 M. 8:2 = 40 L. W. 144. An order 
refusing the objection of the judgment-debtor and directing the execution 
lo proceed is not appealable 1933 M W N. 460=37 L. W. 749=A. I. R. 
1933 Mad. 500=64 M- L J. 735. Where an order really falls under s 47 but 
was Rtisdescnhed as falling under Order :t, r. 58 and dealt with by Court under 
a misconception as such, an appeal is competent from such order. 137 Ind. 
Cas. 258-33 P. L R. 496-A. 1. R. 1932 Lah. 376=1. R. 193: Lah. 315. Where 
section 47 IS applicable a second appeal lay to the High Court. 59 C. 956 = 36 C. W. 
^•,’*5*S5C. L. J 85= 139 Ind. Cas. |86=A. I. R. 1932 Cal 6?2 = A. L. R. 1932 
Cal. I003 An order refusing to accept a security bond given by a surety for the judg- 
ment-debtor pursuant to an order for stay of execution made by the appellate Court, 
” ’ ■ * 36 Ind. Cas. 793-A. I. R. 1932 Lah. 

execute a decree ts appealable. 10 Bur. 

4 Order authorizing temporary alicn- 
s appealable A. I. R. 1931 Lah. 141 
« m as to the mode of execution is not 

appealable. A. I. R, 1931 All 129 No appeal lies from an order merely allow- 
ing the conversion of an execution peiiiiOR into a suit A I. R, 1932 Mad. 270= 
60 M. L J. 47='33 L W, 549= >30 Ind. Cas. 475 No appeal lies, where no objection 
was taken to legality or jurisdiction A. I. R. 1929 Rang. i6j = 7 Rang 110=117 Ind. 
Cas. 245. Order refusing lo alter valuation in sale proclamation is not appealable. 


Rang. 615 = 6 Cur. L J. 216 = 105 Ind. Cas 467 ; seealso A. I R. 1929 Cal. 140 = 112 
Ind. Cas. 124, In order to be appealable an order under s. 47 must be such as to 
come within s 2(2). A. I. R. 1927 AH 208. 99 Ind. Cas. 208 Interlocutory order that 
defendants are fable to account as legal representatives of judgment-debtor is 
not appealable when amount due is not determined. A. I. R, 1925 All. 588 = 47A. 
543 = 23 A. L J. 458 = 87 lod. Cas 322 Where question is one under 
s. 47, appeal lies from order passed under s 173. B. T. Act, though no provision 
for appeal is made in the Act itself. A, I R. 192S Cak 1223=85 Ind. Cas. 750. 
Where objection by judgment-debtor was dismissed by default, no appeal lies. 
A. I. R. 1925 Oudh 485-28 O. C. 124=85 Ind. Cas. 393 Decision on question 
of right of applicant to be brought oo record as legal representative of 
judgment-debtor IS decree. A. L R. 1925 AH. 578=47 A. 363 = 86 Ind Cas 1048, 
An order for re-sale is a decree within s. 47. A L R. 1925 Oudh 397=22 O- L.J. 
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261*2 O. W, N. 212 = 28 O. C 327. No second appeal lies from an order un^ei 
Order 21, rule 92. 42 C. L. J. 176=90 lod. Cas. 228 = A. I R. 1926 Cal. 400 Nc 
appeal lies from an order staying execution. A. I. R, 1926 Cal. 830=94 Ind. Cas. 352 
All orders under s. 66 are not appealable, only such as come under s. 47 at* appeal- 
able.A.I R. 1926 Mad. 83*'= 5» M. L J. I35 = 23 U \V. 765== (J926) 

=96 Ind. Cas. 492. Order of re-sale under Order 21, rule 71 is appealable. A. I R. 
1927 Nag. 112 = 23 N. L. R. 14 = 100 Ind. Cas 691. Order rejecting application for 
delivery of possession is appealable under s. 47, A, I R, 1925 Mad. 1198= S' M. L. 
J. io6 = (i 926) M.\V. N. 599=1925 M. W. N. 577 = 90 Ind Cas. 952- Ordersio 
pursuance of the scheme are not appealable A. I. R. 1930 Mad. 918 = 32 L. W. 60S 
•=54 M. 315 = 60 M L. J 514=128 Ind. Cas. 515. Order refusing execution is appeal- 
able. A. 1. R. 1930 Oudh 268=70. W.N. 523= 127 Ind. Cas. 865. No appeal- 
lies from an order of Court declaring security satisfactory to Court after elaborate 
enquiry. A. 1. R. 1931 Mad 38=59 M. L. J. 892=32 L. W. 742=(i93o) 

1096= S4M. 237=129 Ind. Cas 462. No appeal also lies from an ot^er 
refusing execution of a decree on the ground that it hasbcenattached.i54l°p- 
Cas. 678=1935 O. W. N. 331= A. 1. R. 1935 Oudh 272. Questions relating to the 
execution of the decree are generally questions arising between the decree-holder 
and judgment-debtor and any dispute between co-judgment-debtors alone wjth 
vihich the decree-holder is not concerned is firtvta facie rot a matter, which 
relating to the execution of the decree, and therefore no appeal lies from orders on 
such Questions, A 1. R. 1935 Mad. 714=193$ M. W. N. 593=156 Ind. Cas. 
141. An order passed under Order XXI, rule 95. on an application by a decree- 
holder auction purcheser is an appealable order. 38 P. L. R. 621. An order 
directing the arrest of the judgment-debtor on failure of giving the security is 
also appealable. A. I R. 1936 Rang 367=164 Ind Cas. 459 An appeal 
lies against an order disallowing the judgment-debtor's plea that the execution of 
the judgment-debtor is time-barred. 164 Ind. Cas. 670=1936 M. W. N. S»S"44 

L. W. 486 = A. I. R. 1936 Mad. 8ot-7t M, L. J 388. An order in the nature of 

an interlocutory order does m* • • •• . • , • '4 Ind. Cas. 424*’ 

1936 O. W. N, 644= A. I, R. application by 

the judgment-debtor to raise - - ■ n is appealable 

ns a decree. 165 Ind. Cas. $9= 1930 M vv. N. 1037=44 L. W. 46o = A.I.R. 1936 Mad. 
812. An order made under the iohereot powers of the Court is not rr appeal- 
able. Cut if that order is in fact an order passed on application made by one of 
the praties as against another party, and relating to the execution, discharge or 
satlslaction of the decree, it (alls under s. 47 and is therefore appealable. A. I. H- 
1936 Mad, 636=1936 M. W. N 5”3®“43 L. W. 773. Where the question related 
only to a dispute between rival decrce-holdc— ■- -«■- !-■* . 

not interested, and the question was not * *■ 

the decision was not appealable. A. 1. R. i '• 1 ■ 1 

M. W. N. 44=43 L, W. 31 = 59 M. 399=- , 

of a party in a suit was in one capacity and question are raised in execution 
proceedings in another cap.icity, they are not matters falling under s. 47 and should 
be decided In a regular suit or no appeal lies against an order in execution. A. I, R- 
1936 Mad. 733. 


Order staying execution of a decree till decision of the apreal is appealable as 
’■■ ■* * ’ ” - » -t- -* = 31 p. L. R 617=124 Ind. Cas. 249- 

ler Order 2t,Tule go is open to second 
' 250 An order directing Receiver’s 

appealable. A I. R. 1930 Lab, 352, 
^ I R. 1929 Rang, 191 = 119 Ind Cas. 

XXI, rule 99 passed on an applica- 
_ , . , . , . ’ersing resistance to possession. A. I. 

R J930 Lab. 363“«20 *nd. Cas 593. Order of arrest is not appealable. A. I. R. 1929 
Mad. 7*8 = 30 L- W. 230=1929 M. W. N.74=ii9 Ind. Cas, 43. An exfiar/eorder 
granting i«avc to apply for execution is not a decree nor has the force of a decree. 
A t T> ,n->n \ f J 553»ii5 Cas. B65. Appeal lies from 

of decree. A. 1. R, 1928 Rang. 40-S 
• In^ Cas. 857. No second appeal lies against 
aside sale, although matter is one between 
^ ^ A judgment-debtor. A. 1. R. 1927 Cal. 657-4S 

C. L. J. 557“ *04 Ind. Cas. rBS. Appeal lies against order determining whether 
party app ymg for exccunon is or is o« the representative of the decree-holder. 24 
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^ ^ , between parties 

■ Cas. 644, Order In 

f. A. I R. 1926 All. 

■ • * only appealable. A. 

-■ ising power given by 

S rovision in the scheme of minagement of trust i* not appealable. A. l.R. 1926 
lad. I30«.22 L. W. 796*»9J led, Cas. 558. Order that mortgaged properties be sold 
in particular order is final on question relating to execution. A. I. R. 1923 Pat. 484 
, • . ,.f/ -,f Small Cause 

■ • Order under 

. • parties sought 

■ on of procedure 

i - • 5. Appeal lies 

f-* ’ * . >und that arrest is 

i ■ . ■ ■ 78t*"3S M. L. T. 

’ i ground of mis- 

t ■ K. 1925 Cal. 318 

- is not decree. A. 

I • appealable. A. I. 

I ■ ing postponement 

or alteration in sate proclamation is not appealable. A, I. R. 1924 Mad. 234°»46 M. 
L. J 7i«i8L W. 613 = 7$ Ind. Cas 901. Direction to sell properties in particular 
order is not appealable A. 1. R. 19M Mad 527=46 M. L. J. 122 = 33 M- I- T. 275 = 
7S lod, Cas 829 


There is no provision of appeal in the Code on an order passed under Order it, 
rule 97* Gut if an order is passed under that rule in a dispute between the auction 
purchaser who is the decree*bolder himself and a person who was a party to the suit, 
such an order falls under the provisions of s. 47 and is therefore appealable. A. 
I. R. 1934 Cal. 541*38 C. W N. 497—150 Ind. Cas. 3:3. An objection that a sum 
paid in part saiisfaciion of a rent decree is not given credit falls within s. 47 and so 
can leeiiimately form subject mat-er of appeal A 1 R 1934 Cal 761 Tho procee* 
dings for enforcement of an award under s <7, C. P. Code and an appeal is com* 
peient for an order rejecting such application. The fact that an objection was 
raised that the auard was given without jnnsdiroon does nut preclude the applicabi* 
liiyofs. 47. A. I. R. 1934 Lah. 49-35 P* L. R. 635-151 Ind. Cas. 881. Section 145, 
Civil Procedure Code itself provides that any person who has become liable as 
surety and against whom a decree may be executed shall be deemed for the purpose 
of appeal to be a party within the meaning ofs 47. It follows that (he surety has 


live ut tiie ueciee-iiuiuer wiuiiii me iiiejiiiug ui luai secuuu uim me umei aiiLiwtug 
his right to execute is one which decides therefor a ques-ion relating to the execu- 
tion of the decree as between transferee and the judgment-debtor. A I. R 1934 
Lah. 328. 

Where a decree is assigned and the assignee assigns it to another but the second 
assignee’s application for permission to execute the decree and to recognize the 
assignment is offered by the first assignee and the application is dismissed, an 
appeal is competent from the order of dismissal as s 47 applies. A. I R. 1934 Mad, 
181. Where in consequence of a decree removiog ^mokant from office, an order 
is made in|a miscellaneous application for appointing a committee which was to 
appoint a new mohant, the order is not appea'able as 11 is nenher a decree nor an 
order under s. 47, Civil Procedure Code, for an order made appealable under Order 
43> rule I. A. I. R 1934 Pesh 43 Where the judgment-debtor himself applies to 
have an execution sale set aside a second appeal does le from the appellate order 
d'smtssiog an appeal from the lower Cojrt’s order di.misiing the application as 
in such a case provision of s. 47, C, P. Code apply. A /. R 1935 Mad 43S— 7935 
M, W. N. 403—42 L W. 39—156 Ind. Cas 6^. A dispute between the decree- 
holder, who IS also the auction purchaser and ihe judgment-debtor relating to the 
delivery of possession of propeiy purchased by the decree-holder auction purchaser 
1$ a dispute relating to the execution or satisfaction of the decree, and arises between 
the parties to the suit or their legal representative. A. 1. R. 1935 Lah. 144 =37 P. 
L. R. 116-153 ind. Cas 8$. Though no appeal lies against an order passed 
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.holly ood singly under s. 73 ; rrn order »h!cb decides a irialler ojvered by s <7 (0 
may although it be passed ostensibty under s. 73 be the subject of appeal. A. J. R- 
J93S Lah. 302 = i6 Lah 909= 156 ^Rd. Cas 845* 

An appeal by jadgmeni-debtor troTi an order upholding the assignment from 
the decree-holder Is not tnamlaioable. A. L R. 1933 ^ah. 6o9=»37 R- L- 
te' Ind Cas 974. It is not every order in execution sthich is a decree ; it is oniy 
such orders as conclusively determine a question between the parties to the sun 
relating to the execution of the decree. So no appeallies from an order by whiw 
the executing Court granted exlemion of time for payment of money. A. I. K. i 93 j 
R ang. 500. 


Section 4? applies to execution proceedings of rent decree also and as such an 
^.1 Ti.e (fnm .m Order Dassed on auestion relating to execution, in satisfaction 01 


aooeal lies from an order passed on question relating to execution, in satisfaction ol 
suf^a decree between the parties. A. 1. R. 1935 Pat. 227= 16 Pat. L. T. 443**5^“ 
Ind Cas. 881. Long after mortgage decree had been obtained, the mort^gor 
died and his sons were brousht on the record as his legri representatives. They 
raised objections in execution that the mortgaged house was their personal property 
and was not liable to sale in execution of the mortgage decree : that s. 47 

had no aoplication as that section deals wiih the cases nf execution, discharge or 
• r Vo granted that a valid decree subslts. A «• 

■ , * L- R. 193s Lab. 103. In considering whether 

• . . A Court must examine the substance of the 

■ • id should not be guided solely by the beading 

. money decree was fully satisfied before cxe* 

. ‘f s. ijt, C P. Code was made to inquire hmv 

• tdebior : /ff tJ, reading the application as a 

, . • ■ doubt that it related to mstier toudjing the 


discharge Of satisfaction of the dcciee and was thetefore in reality and substance an 
anolication under s 47 of the Code and therefore the order was appealable. A, *- 

T-L ..._.X.I...4 f'-. «• n.,« fin te ..A, ....mI-*-*- — «■ *• 


application unoer s 47 01 me «-oae auu laeicture lae uroei wxs appeai^uic. ••i -- 
R. 1036 Ljh. 725- t6t lod Cas. 31. But an order is not appelable when H is made 

under s- ift.C. P Code. 40C. W. N. 89 ; see also A. I. R. 1936 Sind j66. I™ 
proceedings under Order 34, rule 5, the auction purchaser is not a necessary patty- 
liie decision of an exeeuiing Court on an application under Order 34» rule 5 falt| 
within the purview of s. 47, C P. Code as is appealable A. 1. R. 1936 Lah. 363"3 * 
P. L. R.359»i 64 lod. Cas. 53. An order setting aside a sale on the ground that 
lh«f* .C ' ” • operiy without attachment, W 

thf • • • • peal is competent against snen 

an ■ ' ' * • Where an Order is one undet 

s V ^ : ippeallies. A.I. R. 1936 Lah- 

iS- ' ■ ' ‘ . rule 66, which os’crruled lbs 

objeaton of the judgment-dcbior that only a part of the property was saleable is 
an order under s. 47 and as such an appeal lies against such an order 1936 A. hf- 
L. j. 13 During the s^le in execution of a mortgage decree the judgment-debtor 
died. As the sale proceeds were insufficient his legal representative was brought on 
record, and decree under Order 34, rule 6was obtained against the assets in his hand*. 
He made no objeciion that the property sold was his personal property. The 
execution Court disillowed the objection, and directed him to bring a regular suit- 
In a suit for declaiaiion that the person belonged to the local representative : 
J/efii the objection of the local represenUtive could not be treated as under 
Order 31, rule $8, but'one under s. 47. Therefore the order of dismissal of objection 
was appealable and a separate suit did not be from the order dismising obieclion. 
A. I. R. 1937 All. 97. 

LiUIT or IISIB FOR tZBCUTlO.V. 

48. [S. 230, 3rd and 4th paras] ( 1 ) Where an appUcaiioo to 

V harrfd la ceiisin ® decree not being a decree granting 

Esecuiion barred in ceitai „„ ,nj.jci,0Q h„ been made, no order for the 

^ ' execution of the same decree shall be made 

upon any fresh application presented after the expiration of twelve years 
from— 

(o') the date of the decree sought to be executed, or 
(6) where the decree or any subsequent order directs any payment 
of money or the delivery of any property to be made at 3 certain date or at 
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recurring periods, ihe dale of ihe default irj making the payment or delivery 
in respect of which the applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed— 

(o) to preclude the Court from ordering the execution of a decree upon 
an application presented after the expiration of the said term of twelve years, 
where the judgment-debtor hat, by fraud or force, prc\cnted the execution of 
the decree at some lime within twelve years immediately before the date of 
the application ; or 

(b) to limit or otherwise affect the operation of Artical 180 of the 
second Schedule to the Indian Limitation Act, 1877.*t 

Scopo —This section prescribes a period after the lapse of which an application 


period mentioned in - 
and consequently s ; 
I. R 1931 Oudh 351.. 
131 Ind. Cas. 345 } i 
368=16 L.\V. 68-( 
783 = 70 Ind Cas. 396 


. . . - bection 7 of the Limitation Act does not exempt a minor 

decree-holder from the operation of s 230 which is enacted absolutely for the benefit 
— . , j.,. , , . • be h.nras$fd for ever and forevery cxecu- 

< • R. 1938 Mad. irs 4 “ t'3 Ind, Css. r6o. The 

' .... 1 the paragr.sph means any application for the 

* * ' (0 the last application immediately preced* 

• ‘ ‘ars from the date of the decree sought to be 

enfarced, on which the sum decreed became payable. 15 A. ipS-A W N. 1893, 93. 


As the Code by $ 48 ptohtbits the Court from making any order upon an Mpll 
..... j . . . . * ;he Coui 


presented after expiration of 13 years, the statutory obligation of the Court 
cannot be got nd of on account of any private contract to the contrary. It will be 
the duly of the Court 10 ignore the private agteement and to give effect to the 
statute. The agreement may give rise to a separate suit, but cannot esiop the 
!.» ... J , • ... of tl e decree. 54 A. 573 

R. i99(Rev.)“A t. R. 1932 
* i not prescribe a period of 
the right of decree-holder to 

apply for execution after the expiry of 13 years from the date of the decree and 
in that sense 12 years — '• * ' -'V... ... . . . / 1 • - . . . . 

to an applica'ion for excc 

the Trovincial Insolverc ’ ■ ■ 

of a decree stayed by , ■ ^ ■ 

from the date of the decree cannot be saved from the bar under s. 48, C. P. 
Code by excluding under ?. 15 (1) of the Limitation Act the time during 
which exe ' — - . . . . « ^ . 

459=132 

Ihe only e ' , 1 

P.it 597= . • . • • • • 

application for execution of a mongage decree passed before the new Code came into 
force A. r R 1935 Dorn 326=27 Uom L R 461 = 87 Ind Cas 769 The period 
..r . ... ,.,1 — * '*■ the substantive law of limitation, as will 

182, Limuation Act. It has nothing to do 
■ ■ • A. I. R 1932 Sind 116=26 S L R. gf = 

well as final decree should be taken as 

■ ■ ■ jcree me.ans date of final decree. 33 Ind. 

■ " • mgage decree made more than »2 years 

■ • i • ■ » passed under the old Code 20 C. _\V. 

I*. *>32-3 J ji. 1-. iai.L J Jt4=34 Ind. Cas. 37 . Where an execution 

application is filed within limii.ation but arrested without fault of decree-holder and 


* Sre row the Indian I.imuatioa Act, 190S (IX of 1908), Sch. I, Art. 183. 
+ XV of 1S77. 

C. P. Code — 17 


X 
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application to continue the execution is made beyond limitation the latter application 
is merely ancillary to first and is not barred. A.I.R. 1926 All. 331=24 A. L. J. 
437— 94 Ind. Cas 613. An order under s. 48 must be passed by the Court which 
made the decree and acting as that Court An adjustment sanctioned by executing 
Court to pay decree by instalments wiH not alter original decree nor will the limita- 
tion get a fresh slatting point. A. 1. R. 1923 Lab. 678 "Period of limitation” in 
strict sense means such a period that a proceeding to which it is sought to be applied 
will be in lime, if filed within the period, and beyond time, if filed after it. In loose 
sense it means a secondary period which applies as a further check to an application 
or suit which is found not wanting when the primary or strict period of limitation is 
applied. Section 48, C. P Code. 1908, for example prescribed a period of limitation in 
the loose sense. A. 1. R. 1922 Mad. 268=16 L W. 68 = {i922) M. VV. N. 424 = 31 M. 
^ J- *4®=4_5 785 = 43 L. J 168=70 Ind, Cas. 396 A decree-holder has the 

undoubted right to waive a default where the decree directing payment of money by 
instalm^ents contains a clause giving an option to the decree-holder to execute for the 
'^Ar , decretal amount on the happening of any default and if there is 
a dewult s 48 is a bar to the execution of the decree only in respect of instalments 
piyable more than 12 years before the date of the application is no bar to tho 
execution m respect of instalments payable within I2 years of the date of 
application A. I. R. 1932 Uh. 564=138 Ind. Cas. 255 = !. R. 1932 Lah. 436 
the 12 years period prescribed by s. 48 ought to be ’taken to run from the date 
ot the onginal decree and not from the date of any subsequent amendment, 
paragraph (3), Schedule 3, controls s. 48. But whete property sought to be sold 
“ afi^ongst the properties in the previous execution application, the 
j*'”® A tempintily deprived of his present 
‘53* 0“'!'' O. W. N. lio,.T5. Ind. CaJ. 5*1. 

section 39, Limitation Act. does not include the Code of Civil Procedure in its 

rni. .1’ Limitation Act, do not apply to s. 48, Civil Procedure 

er« ig^r.oiD ‘s that so to apply then would be to render the ptovlsinos 

ets.4«,civii Procedure Code largely nugatory. Wd An application praylog for 

. . * * application for execution. 60 L. L. J. 

, ' uance of the application fer execution, 

Ti Gendina aSd "’"’‘Pl'y »' ■* ysa's piovided iha application 

P. £ R cIsIa I .'“‘J '“'"‘I P'tviously. 152 Ind Cas, 68s-3! 

pivmcn / 10 ba ^ a decree comams several items of 

Coa” !; c„„oel?ni M d!?! P'"'''- T'>a oaecalion 

C. P. Code. 61 C. ,5^-58 c w S"sS' * ‘'■ 

Cal, 282-50 C. 1. 1 ar^ n'v fnd. Cas. 253-A. I. R. 1934 

orders on an r.rcoMn^pelit-mn Sled alter ,■'* P™''.''’""* f'”™ 

section, bat that section S ™t pmluSrotders h"!‘ '‘y. '•>' 

decree sh.all become payabli' in Ihe CTem'of a'd"? 1 PI'”"!" >'’4* 
mstaim™. is not ^^e.ee Tof^op-^by^ PJ-— J 

' ' ‘ w 1- •?' revival of previous execution, by 

•*vi s 40. C r. Code. A. J. K. 1957 I^f. 4™ Limitation Act and 

SocHon whether retrospective.— Seoion r. ... ...... 

regirU to decree passed prior to ihecnmfn^^/r ‘ retrospective m effect m 
1921 Bom. 40=45 0. 365- w Ind J- Code. A.I.R. 
i2.=23 A. U 790 : see also A. 1. R. ,9^6 All. 93=48 A. 

section ought to beVakJnwre^f^^Ae Se^oMh Prescribed by this 

so fixed IS final and cannot he eximrii-d original decree. The period 

Cas S41-MO.W N.nSjL,, I Ijf Ind. 

interest was payable within la vears inH 5« 5!lr ^ ® decree the amount with 

be sold after 

enttm amoont ly sale of tbr proper,' be.'” S'/,l‘’yra,“l„''c',sl 
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inierest for 5 years rrinalned unpaid, interest for i yens beinp in default, the decree* 
holder exercised his option by appl)ing to execute the decree, hut did mt pursue 
the application. He applied agtin more than three years .aricrwards but the 
application was dismissed. More than ta years after the dale of the decree he 
again applied to execute the decree : that the application was barred onJer 

s<48(ti 33 Horn. L. R 4S9** A* !• R* (1931) U. 363-' 132 Ind. Ca«. 437 . The date 
of the decree is the date when the decree becomes execuiable. Till then time will 
not begin to run A. I R. 1924 All. 36««46A. 73«‘3i A. L. J. 86l~79 Ind. Cas. 
605. In case of amendment of decree the d.ate of amendment is the d.ate of decree 
within s. 48. 60 Ind. Cas. 3tS. An order poitponing execution of a decree or 
ordering pajmcni by Ins'alments is an order amcnaing the ilecrce and an application 
for execution made within 1 3 years of the order is not barred. 34 Ind. Cas 393. 
Where a mortgage decree is passed for sate of prop''rue8 and for recovery of balance 
from mongagoi’s person the limitation for execution of latter part of decree runs 
from da’e of decree. A. 1 . R. 1933 Mad. 33i«>82 Ind. Cas 82?. Where appeal is 
filed at air.si same defendanis limitation forrxecuiian agatnii others will run only 
from date of original decree. A I. R. 193^ Dom. 400*35 Bom. L. R. 37i"«73lnd. 
Cas 310. Where an appeal is filed from a oon-app 1 ic.al> 1 e decree and is hence dis- 
missed the time will begin to run from the trial Court's decree. A. I R 1926 All. 440 
—48 A. 377 = 34 A. L J. 465 = 94 Inc. Cas 961 ; see .also A. I. U. 1926 Cal 664=30 
C W. N. 306=95 Ind. Cas. 257. Wletean appeal is dismissed for default, only 
decree of criginal Court is executable and limitation tuns from d.aie cf original 
decree. 5 O. L J 25a = 47 Ind. Cas. 125. Fresh start for limitation from anew 
personal decr>e in mortgage suit IS given if na objeciion is taken Application for 
execution is within time if made wuhm 12 ycats from the date of the new decree. 57 
Ind. Cas. 507. Decne in suit for foreclosure ircapable of execution owing to absence 
of formal order for delivery of possession. The twelve years’ period runs from the 
dale of the formal etder for delivery of possession 51 Ind. Cas. 934 Limitation 
for execution in a personal mortgage decree runs from the date of such decree 31 
C L. I 167*66 Ind Cas 758 Where through mistake of Ceuit decree was dated 
wrongly and application for execution s^as barred from correct d.ne, but within time 
from misiaken date, held that the execution was within time in as much as the act 
ofCourt should prejudice no man. 141 lod Cas 114 = 56 C. L. } i 85 = A.I. II 
1932 Cal. 339 

Clause (b) of Sub-sectlOQ ( 1 ) ->The wording of s. 4& (>) (b) is quite general 
and contains nothing 10 indicate that the subsequent order must be passed by the 
Court that passed the decree acting as such. The subsequent order must be passed 
by a competent Court and an order under Order 21, rule 2, certifying an adjustment 
made by the Couit executing ibe decree is a subsequent order wiihin the meaning 
of the clause. 27 N L. R. i5o=A. I. R. (1931) Nag. 50= 132 Ind. Cas. 4 S 6 . Where 
the Court passes a decree for maintenance but leave the amount of maintenance 
to be deietmir.ed m execution of decree is not an executable decree for the purpose 
of s. 48 of the C. F Code until the amount of mainlenance is determined by the 
Court. 33 Bom L R. 1082 = A. I R. 1931 Born 492 "Any subsequent order" mean 
any order made by a competent Court. An order made by a Court executing a 
decree allowing a judgment-debtor time to piy up the balance of ihe decretal money 
by instalments IS a subsequent Order wiihin the meaning of s. 4^1 and gives a fresh 
period to the decree holder to execute his decree A. 1 R. 1925 Bom. 503=27 Bom. 
L. R. 961*49 B.695*88 Ind Cas. 949. A subsequent compromise order made in 
execution proceedings IS not a “subsequent order” 14 Pat. 816= 156 lod Cas 397* 
16 Pat. L T 5c6“A I R. 1935 Pat. 380. So also an order passed by an executing 
Court regarding the realization of a decretal sum by means of instalments does not 

i £ XI 517=, A I R. 1936 

• •• • ' he decretal amount 

• 4 • . • ■ . 1923 Lah 381-73 

*. 1 ■ ■ I , , . . • be ascertained m 


Wallace / in Ibui — The decree-boldet's remedy against A accrues not from date 
of decree but on date of B’s failure m satisfy decree. To render s. 48 (1) (b) appll^bie 
there must be an order of Court directing the payment of money on a ceitatn date. 
72 Ind, Cas. 477. Subsequent order directing payment ins. 481s one by trial Court 
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and not by executing Court. A. 1. R. 1921 Pal. 340=2 P. L. T. 80 — 58 In(3. Cas. 393' 
Where the Court passes a decree for maintenance to be de-ermined in execution 
the decree is not executable for the purpose of «, 4? of the Civil Procedure Code unUl 
the amount of maintenance is determined by the Court. 33 Boro. L. R. loS2 = A. 1. K. 
1931 Bom. 492, following 36 B. 368 ; 40 M. 989 (F.B ) ; 40 A. 2J1 ; 13 A. -53 (P- C.)- 
Scciion 48 contains the substantive provision of the Code whereas Order 28, rule ij 
can be altered by High Courts and other similar provisions can be also added 
in the rules Further more, Order 20, rule ii, applies only to decrees for payment 
of money, whereas s. 48(i)(b) covers decrees for the delivery of property aUo. 
S. 48 is accordingly of a wider scope, and there is no reason lo confine it to particular 
order passed under Order 20, rule n. $4 A. 57-3'* 1932 A. L. J. 5^5*= 138 
5S3 = A. I. R. 1932 All. 272 (F.B.). Subsequent order must be order in suit in 
which decree is made and must direct payment by debtor, i^i Ind. Cas. 760 = 60 I. 
A. 43=t2Pat. 195=14 Pat. L.T. 167=37 L-W- 335=W33A. L. J- 359=37 C. W. 
N. 548=35 Bom. L. R 526=141 Ind Cas. 760=1933 M. W, N. 112= 10 O. W. N. 
226 = 57 C. L. J. 276= A, 1. R. J933 P. C. 52=64 M L. J. 599 (P. C.). 


Fresh appl’"'*.*’*''" w*-— - -- '‘x — •* — — ' ** ■“ ' isnding for a long 
time due to n« . ■ Bed to supplement 

list of propertie ’ ' second application 

is in substance red by time. A. !• 

R. 1928 Lab ■ . • ■ . 369= A. I. R. 1929 

Mad. 74S=(i929) M W. N. 633=120 lud. Cas 369 Where decree was passed 
for arrears of rent in i8g6, and execution application was filed in 1Q08, to 
attach and sell patni and the sale was subsequenily ret aside and a subsequent 
application for execution was filed lo 1915 to convert the decree into a money 
decree and in 1917 to attach the personal property of the judgmcnt'debtor 
and in 1918 also against tlxe personal property of the purchaser of and 

where the fast application to attach fatm was made in 1922 : that the 

last application was time-barred as it could not be deemed to be a continua* 
tion of the 1908 application it being very di^erem in character. A I R. 1929 
P. C. 209-33 C. W. N. 977 = 57 M. L 1. 184-3® L. W. 407 = 31 Bom L. R. 1383 
— 5® C. L. J. 345— 10 P. L. T. 807— 110 lod. Cas 268. Where subsequent to ibe 
appointment of a Receiver for the execution of a decree, execution aplicaiions are 
made they are valid for purposes of saving limitation. A. 1. R 1929 Bom 279- 
31 Bom.L.R. 320— 118 Ind. Cas 694. Section 48 applies 10 a fresh apnbeation lot 
execution after the expiration of I2 years from the date of the decree and does not 
apply svherc previous application for execution treated as rightly amended while it 
was pending though the amendment ordered after the expiry of the 13 years Appli- 
cation for aircndraeni though made after 12 yeirs from date of decree is not 
as such ultra vires. But >f amendment cannot be allowed and .application hr 
amendment was in substance a fresh application for the execution of the decree then 
it will be clearly barred under s 48. Whether amendment can or cannot be 
B\lo-*cd depends upon ihc cncumsUnces of each case and is discretionary wuh Court. 
White exercising (his discretion the Court should not allow the statutory provis-on 
ofs. 48 to be evaded. A. I. F. 1928 Mad. 1134 = 213 Ind Cas. 260 Where appl, cation 
for execution was made wiihin three years of the previous execution prcceedings for 
rateable distribution but after ii years from the decree, wherein heir of the iudgmem- 
debior asked to be brought on record and amount due asked to be rcahz-d by 
attachment and sate of judgment-debior’s movables. Such proceedings should be trea- 
ted as applicatioa m eominuation of ihc presiogs execution cases and prayer to bring 


-- ■ ■ ■ ■■ ■ ; 1 : ■ • . J 

*. * *‘ ' .. ’ . ' . ■ ■ JL wiiuiii me meaning of tnis 

lection. 33 Horn. L, R. 838= A. 1. .R. 1931 Bom. 423. Where the execution of .s 
deaec Is ordered, b-jt owing to some interruption not attributable to the decree- 
holder himself the order for execution can not be carried oui and subsequently 
ua the temosal of the inttirup-.ton \ht dtciet-holder applies to carry out the previous 
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order for execution, such an applicition is not a (rcsh application for execuiion but 
merely one to receive or to continue the previous execution proccedinRs. 33150m. 
L. R. luSi- A. I. It. (1931) 1 ). 49J. Where the relief asked for Is difTcrent and is 
directed against property not touched by the first application, an application for 
execution cannot be treated as a continuation of a prior application 20 C. W. N. 
9 S 2“2 Pat. L. W. 37o«*i Pat. L. J. 2U«*34 lod, Cas. 27. Where an instalment 
decree has ceased to be so on default the Court cannot restore decree to original 
status. A. I. K. 152$ Horn. 356*127 Bom. L. U. 46 i«» 87 Ind. Cas. 769. An applica- 
tion to summon a necrsjaiy svitress is a step-in-ald of execution and s\ill start a 
fresh period of limitation vihen execution has not become time barred just ns an 
application fer execution would save limitation. A 1 R- 1954 Oudh 177 = 74 Ind 
Cas 816. Where a complete execution application Is filed within 12 years and 
application for execution against other properties is filed beyond 12 ye.irs it cannot 
be allowed as one (or amendment of lUe first. A. 1 . R 1927 Mad. 347=51 M. L. J. 
137 = 38 M. L. T. 42= too Ind. C.as. 20. Application for execution is difTercnt from 
apphoation for the transfer of decree. Therefore, the former can In no sense be 
treated as one in continuation of the latter apphcaiion. A. I R. 1956 All. 600 = 95 
Ind. Cas 26 Where a combined order for relief against property and person of 
the mortgagor is passed time runs from the date of decree in absence of fresh 
order in execution. If an Older is pasted that, for the balance, other propeities of 
the mortgagors should be proceeded against an application fileil within 
ti years of that order would be in time. A J. R. 1926 Mad 954=52 M.L J. 
a 56 = 50 M. 5=231.. W.26-<t9i6) M. W. N. 140 = 92 Ind. Cas 846. Where the 
character of ihc secord application Is difTercnt fiom ihai of the former the second 
application will be deemed to be a fresh application within the meaning ef 5.48. 
A. I R. i 9-,6 Pesh. 509. Whereafter attachment a persort raises the objection that 
he IS not a partner of the judgment but where the Court holds that he is so, a request 
by the decree-holder for re-attachment of the prepeny after sucli binding by the 
Court is not a fresh application for execution t6i Ind Cas. 96o = A I. R. 1936 
1-ah, 843. 

Minority —The fact of minority is wholly irrelevant to the decision of a question 
undet8.48. A. I. U. 1920 Mad 394 -(« 9 J 9 ) M- W. N. 158-30 L- W. 3 Gt“ ntO Ind. 
Cas. 39. 

Clause (a) of eub-seotion ( 2 )-- The expression “fraud” in this section should 
be construed in a broad sense, and a deliberate evasion of the process of the Court 
with Intention to defeat the execution of the decree would amount to “fraud '* If the 
judgment-debtor, by fraud or force, at some time prevented the execution it is not 
necessary for the decree-holder tc \ 


. • hat the fraud or stratagem of the judg- 

ment-debtor extended continuously for ihc whole period of I2 years following the 
date of the decree. It is sufficient to show that the judgment-debtor, on v.inous 
occasions wjihin the aforesaid period, dishonestly prevented the execution of ihe 
decree ag.nnst him by frivolous devices. S>ich devices clearly constitute fraud within 
the meaning of s. 48 of C P. Code. 14 O. C 238 ; see also 9 A. L J 17 ; A I. R. 
1959 I’at. 597=120 Ind Cas 315. What is quite clearly contemplated, apart from the 
definition of the term fraud itself, is some action on the pin of ihe judgment- 
debtor which prevents the decree-holder from taking out execution proceeding 
and thus allowing time to run against him or some acnon by the judgment-debtor 
which entices the decree-holder to hold his hand Hence merely because the 
judgment debtor is taking advantage of the procedure allowed bylaw, however 
obstructive that may be, he cannot be sud that he is preventing the decree- 
holder from executing his decree by fraud A. I. R 1935 Pat 380=16 I’at. L.T. 

5c6**t4Pat. 816 = 156 Ind Cas. 297. The mere raising of objections so as to 

prolong execution proceedings beyond the period of hmitaiion cannot in all rases, 
he regarded as fraud for the purposes of clause («) of sub- section (2! 161 Ind. Cas. 
96 o = A. I. R. 1936 Lab. 843 ; A. 1 R 1934 Pat 532 , 40 L \V 694=67 M I- J- 

7 S>- .The term fraud m s 48 is usecl m wider sense than m English law. 

Locking house, evading arrest or payment or fictitious transfer is fraud. A. I R- 
*925 Nag. 82 = 22 N L R 67 = 80 Ind. Cas 90S 1 A. I. R 192 « Mad- 830^ 
47 M. L. J. 428=20 L. W. 475-80 Ind. Cas 73 >- Keeping door closed is 
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not fraudulent conduct on the part of a fartfartashtn lady Unless she deli* 
berately does so ot attempts to do so against the executing officer. < O. L. J. 345“ 
40 Ind, Cas 399- Where there is no fraud or force, pendency of appeal by judgment- 
debtor does not cause suspension of execution. 20 C. W. N- 686*32 Ind. Ca«. 
931. Section 48 does not mean that the fraud on the part of one judgment-debtor 
gives a new starting point against his co-debtors. One party should not suffer for 
the wrong doing of another. 093®) hi W, N. 7^9“3^ 4 .“ Cas. 45^- 
\Vhere there are more judgment-debtors than one, the_ fraud of any paiticular 
judgment-debtor would give the decree-holder further time for execution only as 
acainst him under s. 48 f2). (191 1) 2. M. W. N- 434 J sc* also 35 670 ; 125 Irid 

Cas 8jo*A 1. R 1030 Sind 218. Pleading a payment found not to have been made 
amounts to fraud. ii93o)M-W.N. 729=32 L. %V. 615“ <28 ind. Cas. 455-' Fratid 
includes not merely dtcit hot also circumvemion.A.I.R.ig27All.66S = 25A.L. 
J. 842= 103 Ind. Cas. 277. The mere fact ihat there has been a prolongation of the 
execution proceedings due to objealon however frivolous raised by the judgment- 
debtor would not Itself amount to fraud. Fr.tud must he of a nature which the 
decree-holder IS not liable to discover at the time. (1931) A L 3.894 "^e mere 

fact that consequent upon frivolous objection of Judgment-debtor execution pro- 
ceedings have been prolonged would not amount to ‘fraud’ within the meaning of 
sub-section 2. Fraud must be something which the decree-holder is not able to 
disco\er at the time and which enables the judgmeni-dcbtor in getting time. A. I. R. 

*• ding of arrest under a 

and gives a fresh start 
=60 Ind. Cas. 630 If a 

force or Iraud is ptoved, it gives a fresh starting point of I mUation under s 48 (2) (a). 
The period during which execution proceedings have been siayed cannot be deducted 
from the period of 12 jears. 54 Ind. Cas. 379. Execunon alter I3 j-ears from the 
date of the decree fraud or lor^e seed not be proved wiihin three years of the 
applicaifoo* Oene6t of the proviso can be given even if the fiaud or force was Isng 
anterior in date. 10 L. \y. 566=53 Ind. Cas 862. The proposition that any action 
of the judgment-debtor which puts off the decree-holder from executing his decree 
at once must be taken as fraud if U results thereof is to bar the execution of the 
decree under the 12 years' rule is much too btMdly staled S4 A. 573= 193a A. L. 
J. 365 = 138 Ind, Cas 5830A. 1. R. 1932 All. 373 fF. B.). 

Clause (bj of Sub-Beotio0 ( 2 ?— FrV* 20 C 5si;24C.344 5360.543- 

Transferees and legal rbpresbntativbs. 


49. [S. 233.] 

Transferee. 


Every Iramfcree of a decree shall hold the same subject 
to the equities (if any) which the judgment- 
debtor might have enforced against the original 
decree-holder. 


Het.e.. s.w.ue. is emiiwu lu execute decree. Transferee of a decree when 

brought on record can execute It and win be entitled to benefits arising from execu- 
tion only when he takes out execution of the decree. A. L R. 1927 Rang. 55 ; 4 Rang. 
426 = 5 Dor. L. ], 181 =92 Ind. Cas. 3og. Where considerat on for assignment is 
panly tinnaid assignee’s right to execute depends on parties’ intention about transfer 
of title. A. I. R. 1925 Pat. 449-4 Par. 120=86 Ind. Car. c6< For r.,„nn,»c r.t < jo 


. . ,1 .. ...... iitu u; >»c juugiiiiiji-ueuior against assignor the amount deposiieJ 

under the assigned deciee can be attached by jodBir.cnt-dcbtor for his own decree. 

A. 1. R I9J4 Nag. ^6-1924 Nag- 46-19 N. L. R. 164-75 Ind. Cas. 752. Execution 
by assignee of a decree cannot be made conditional upon equiiies which the 
mortgagor jadgmeot-debtors may have agaioit the morgagee judgment-debtor for 
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whom he is said to be ihe henamidar^ A. I. K. 192; Pat. ^49-4 Pat. I20«S6 Ind. 
Cas. $64. 


50. [S. 234.] (1) Where a judgment*dcbtor dies btfore the decree has 

1 . .• been fully satisried, the holder ol the decree may 

L.gal rtprtseiiut.v.. 

the same agairist the legal representatire of the deceased. 

(21 Where the decree is executed against such legal representative, he 
shall be liable only to the extent of the properly of the deceased which has 
come to his hands and has not been duly disposed of ; and, for the purpose 
of asceitaining such liability, the Court executing the decree may, of its own 
motion or on the application ol the decree-holder, compel such legal represen- 
tative to produce such accounts as h thinks 6t. 

Bcopo'^-The language of s. jo.C. P. Code is peimissive. Put this does not 
mean that recourse to the section may not be obligatory. If a decree-holder does 
not desire to proceed with the execution after the juditment-debtof’s death or if 
there are other parties on record against whom the decree can be executed, there will 
be ro occasion to have recourse to s. $o. Out if execution of the decree is necessary 
against the legal representative of thedectased ' * 
ro option but to proceed under s jo A. I. R. “ ■ 

yo M. L J. i62 (F. B) = sg M. 461 Sect 

against legal representatives of deceased judginem-ucuiui. A. t. u. ilsu, 41. 
Iherecanbeno personal liability for the debts of the dece.a$ed. Liability can be 
placed only on estate of the deceased. A I R. 1931 Com 229-33 Bom. L. R, 130 ; 
89 Ind. Cas 477*-A. I. R. 192$ Nag 449- Question of deierminatioo of assets is 
entirely for executing Court and a suit against legal representative cannot be dis- 
missed merely lor want of possession of a>8ets left by deceased. 120 Ind. Cas. 331. 
Lxecutioo Court is competent 10 deal with complaint of the decree-holder as regards 
mismanagement of the estate left by the decease I ludgmeni-debior, by his legal re- 
presentative A. I. R. 1933 Mad. 369 When the representative has come into 
possession of the assets of the deceased judgment-debtor, it 1$ lor him to satisfy the 
Court as to the extent of the assets received by him and to account for them. A. I. 
R. 1033 Rang. 309. No specidc application to bring the legal repteseniaiive on the 
record is contemplated by the C P. Code. Ordinarily a prayer is added in the exe- 
cution peiidon, So an application for execution against legal representative saves 
limitation even in the absence of any prayer for making him a party. 1933 M.W. 
N. 1233=38 L. W. 224 = A. I. R. 1933 Mad. 568. Step-sOns inheriting only occu- 
pancy fields are bound to maintain step mother and other defendants of father. 
1 12 Ind Cas. 274-39 N- L R. ro3=A. I. R 1933 Nag 57. Decree passed against 
dead person cannot be executed against hi$ legal lepresentative 16 N L. R. 138 
— 53 Ind. Cas. 449 Order permitiiug execution against legal represeniacives can be 
made tx parte. A. I. R. 192S Kang 40=5 Rang. 775=6 Bur. L. J 225 = 106 Ind. 
Cas. 857. 


Where legal representative of Hindu debtor held liable to the extent of assets 
of the deceased in his hands, aicestral properly cannot be exempted from 
liability. A. I R. 1929 Lah. 424=30 P. 1,. R, 593=i>8 Ind. Cas 396; see 
also 38 Bom L, R. 977 = A. I. P. 1936 Bom 456. Gratuity given to heir of an 
employee IS not asset in the hands ol the heir. A. I. R 1923 Oudh 21=9 O. L. J. 
401 = 26 0 C, 53=69 Ind. Cas 895. If a decree-holder desires to make a legal 
representative or administrator liable under s 50 (2), the burden of proving 
both the amount ofas-ets left by the deceased and receipt ofihcsameby them is 
on the decree-holder A. I. R. 1924 Mad 466=19 L W. 119= (1924J M. W. N. 207 
= 79 Ind. Cas. 894. Mttne whether accruing in the shape of rent or interest, 

are assets in the hands of the legal representative (1916) 2 M W.N- 92 = 30 M 
I-. J. 391 = 35 Ind Cas. 224 The crops grown and reaped by ihe heir of a tenant 
under Ihe Punj'ab Colonisation of Government of Lands Act after his death are not 
a sets of the deceased tenant in the bands of the heir under s. 50 33 Ind. Cas 74 1 
"84 P. W. R. 1916. 

Where a judgment-debtor dies leaving minor son and a widow, the procedure to 
be adopted IS same asunder Orders XXXll and .XXI, r. 32. A. I R. 1921 Nag. 
IJ6-S9 Ind. Cas 757. Where decrec-bolier can apply far execution on default 
under decree, legal representative need not be brought on record till such de- 
fault alter death of judgment-debtor. A. 1. R. 1921 Mad. 693 = 14 L. W. 6jj. The 
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decree-holder should get .it least six months within which to make an application 
to bring legal representative on record. 62 lad. Cas 52 fPat.). Pending execution 
proceedings do not .abate on de.iih of judgment-debtor, and there is nothing to pro- 
hibit the executing Court from bringing judgment-debtor’s heirs on record, on appli- 
cation by decice holder. 18A. L.J. 735=2 U P. L. R 236 = 42 A. 570=57 Ind. 
Cas. 610 Execution sale held alter judgment-debioi’s death and without bringing 
legal representative on record isa nullity. A. I, R. 1926 Mad. 138 = 22 L. W. 828=50 
M L. J. 662 = 92 Ind. Cas. 308 ; see also 68 Ind Cas 667 = 41 III. L. J. 547e=I5L. 
W. 123 Execution cannot only proceed against legal representative but against 
transferees from them pending execution proceedings. AIR. J927 Bom. 93=51 B. 
57 = 29 Bom. L. R. 60= too Ind. Cas. 582. A decree cannot be passed against legal 
representative making him persorally liable, and any error in this respect can be 
remedied at any swge of execution proceedings. A. I. R, 1923 Bom 414=80 Ind. Cas. 
■ So In a proper case the execution Court will exercise its equitable jurisdiction 
and consider the equities between the several legal representatives 13 S, L. R. 138 
= 52 Inch Cas. go8 - - - -ending 

execution in contravi oy ac- 
quiescence by legal * A h 

R. 1925 Oudh 448 = ... w. J. it. 73=40 u. l.. 330 = 07 inO. Cas. 21. 

Execution by Court of transfer against legal representative, without application to 
Court which passed the decree is a mere iiregutaruy covered bv s. 00 A I R. 1026 
Lah. 34 = 26 P, L.R. 740-90 Ind. Cas. 1050. 2 vx - > 


If a judgment-debtor dies before certificate under s. 41 is issued the Court of 
liansferdocs not lose jurisdiction over the execution pfoceedings’providcd that 
before the execution proceeds the decree-holder obtains an order from the Court 
passing decree for suhstitulion of legal represeiitaiive Non-compliance with this 
form of procedure IS not fatal to execution and parly acquiring is estopped from 
challenging legality of execution al last stage. A. 1 R 1928 P. C i62 = ? L.uck ai4 
-SSI.A 2J7-S O.W N S0!-!6A.L.r68i = .8C LJ. 23 = 31 C\V.N. is?- 
28 L W 25-30 Bom. L. R 1373-55 M-L.J 545=109 Ind. C.as 417. Whether 
e properly held I— - • ' ' 


the properly h 
the meaning of s. 
property of the dec 
prcpeity after the c 
n O L. J 441-Si iu>i cu' 404. 


I within 
as the 
of th.nt 
1. 362- 


Stclion io OSM (he word ‘•dies-appirenil, it; naioral sense and [here Is nolhine 
in the section or anywhere m the Code lo indicate that it is :! r 1 ° ^i.,, • 

dea.h A. I 11. 1,3 All. 3 o 6-„3. A U J Vaf ee also ft I* 


- ngainst 

a party, and the father dies during the 
under s. 50 of the 
ng under Order 21, 


the father, the son not having bi 
penden 
C. P. C 

rule 32 , ir . . A 1 !’■ 

1931 Bom 4^4 5 33 U K 3(>b=A. I. R loai IJom -ru ' 

ofa co-parcener dues no. after hi. death consmute h.s Useis S A l ’I' n'-a-T 
I.K.193* PeC. 294 = 33 Bom. L R. I526=(i93.i p c -6t-«er vu w' ""I 
I.. \V. 5£9 = 't93«) 'V N. 848=61 M L. I o“ w 

1048 (P.C ). An application to execute the decree ae.ainst the 
a deceased judgment-rlcbtor need not necessitily be unde by a 
cxecmion, but It tniy be made by an application in the nenri.l. 
the dece-ised judgment-debtor. 33 Bom. L R x ra* against 

Under s. 42 the Co-urt execai.ng decree sem it fo"r exLL„^‘9^'?, 
sitae powers as if the decree wjs passed by p.clf 

representative. 1931 A. h. J. »66-A. I. It im, aii substitution of legal 

.Section 50 does not exclude cases where the judgment-debtor r 

«,f the decree, but only refets to the death of thejXiLn 

has been fully satisfied. IJ 445- 130 Ind Cas so, a r 

P.L.T 7.7- A 1 K. ,932 Pat 360. ,935 5 ,08, 

Where a suit filed against the father alone is derrect ^ 

elTecicJ between the lither and sons and the fiihPT P^tlition is 

.arc iitble for the prc-jnrtiiioa debts of ihe' falher 

fiihcr alijne cannot be executed agiinst the scmru/ decree against the 
,2C„ . C.(C „. SO, 52 ,na 53. C. P. Co'il2"?2,?L”?’ta.iot'ft.'’l.‘5t'. 
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Pat. 732*»iS7 Ind. Cas. 53*=*i6 Pat. L. T. 393. A decree for rent was passed 
aqainst daughters for arrears which accrued after the dealh of the last male owner. 
As the daughers were in enjoyment of the rents and proliis of the tenure the liability 
for rent ought to be regarded as their per»onal liability and ought not to beheld 
as attaching to the reversion unless the appellants proceed to bring the tenure itself 
to sale under the special provisions of the Bengal Tenancy Act. The respondents 
reversioners therefore are not the legal representatives of the judgment-tfebtor, in 
respect of the properties which (he applicants want to sell in execution of the rent 
decree within the meaning of 5. 50, C. P. Code. A. I. R. 1935 Cal. 713- Where a 
decree is transferred to another Court for execution subsequent to the death of the 
judgment-debtor, an application to bring his legal representatives on the record 
must be made to the Court which passed the decree and not to (he Court to which 
the decree is transferred for execution. A. I. R. 1931 Bom. 214=36 Bom. L. R. 44j 
Where judgment-debtor dies during execution, a Court which has not passed decree 
cannot proceed with execution against legal represent.ltlves without fresh order 
from Court passing decree. A. I. R. 1937 Pat. 239. 


PROCBDURBIN BXBCUTIO.V. 

51. Subject to such condhioDs and limitarions as msy he pres- 

ro».„ rf Coon .0 'h' applicalion of 

execution. decree-holder, order execution of the 

decree— 

(a) by delivery of any property specifically decreed ; 

(4) by attachment and sale or by sale without attachment of any property ; 

(e) by arrest and detention in prison ; 

(rf) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief granted may require : 

“'Provided that where the decree is for the payment of money execution by 
detention in prison shall not be ordered unless, after giving the judgment- 
debtor an opportunity of showing cause why he should not be committed to 
prison, the Court, for reasons recorded in writing, is satisfied— 

(а) that the judgment-debtor, with the object or effect of obstructing 
or delaying the execution of the decree,— 

(») Is likely to abscond or leave the local limits of the jurisdiction of 
the Court, or • 

(ft) has, after the institution of the suit in which the decree was passed, 
dishonestly transferred, concealed, or removed any part of his property, or 
committed any other act of bad faith in relation to his property, or 

( б ) that the Judgment-debtor has or has had since the date of the decree, 
the means to pay the amount of ibe decree or some substantial part thereof 
and refuses or neglects or has refused or neglected to pay the same, or 

(c) that the decree is for a sum for which the judgment-debtor was bound 
in a fiduciary capacity to account. 

£xplanation.-~\a the calculation of the means of judgment-debtor for the 
purposes of clause (b) there shall be left out of account any property which, 
by or under any law or custom having the force law for the time being 
in force, is exempt from attachment in execution of the decree.” 

Scops — An application under s $1 may be inferred from an act of the Court. 
52 Ind Cas. 356 Compromise decree granting allowances to parlies to a suit and 
also 10 a stranger. Latier cannot apply /or execution, though he can sue separately 
for his claim. 3 O L J. 570=»37 Ind Cas. 133 The five separaie methods for 
executing a decree, provided by seeiioo 51 are quite distinct from each other and 
prima lacie an application asking that one method should be adopted is not In conti- 
nu.iuon of a previous application asking for some other methods. A. 1. R. 193^ 
Pesh. 209 Seciion 5t, C. 1'. Code lays dawn the mode in which a Court may cxc- 
cuio a decree. It does not, however, give the Court any discretion to choose one 
particular mode of execution as against another. The Court has therefore no juris- 


C. P. Code— 18 


Added by Act XXI of 1936. 


/ 
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dicilon 10 direct a decree-holder to proceed against the properly' of the judgment- 
debtor whetj he denies to proceed against the person. A. 1 . R. 1936 Pesh. 46 ; see 
also 1926 Lah. no ; 1934 Kag. 140. 

Clause (b). — If a decree m a morlgigc suit based upon compromise does rtot 
indicate that attachment is necessary before taking out execution, there is no objec- 
lion to executing the decree without attachment. A. 1 R. >921 Pat. 320 = 2 P.L.T. 
38=60 Ind. Cas. 652. Failure to attach does not vitiate sale unless substantial injury 
IS caused thereby and the Court has jurisdiction to sell uiihout attachment. A. I. R. 
1923 Pat. 45 = 3 I*. L. T 765 = 2 Pat 2o7=(i922) Pat. 321 = 68 Ind Cas. 363 No 
attachment is necessary m mortgage decree dirtettrg sale of propeity. A. 1 R. 
1929 Lab. 90= 10 Lah. L J. 491=30 P. L- R. 6=to Lah. 543^113 ind. Cas. 907. 
Though ordinarily a decree is a saleable property and as such is liable to be sold 

i ■ ”■ .1-- Ti- -v r'- .. . r rules under 5 s. 31 and I22, 

t ■ * of another decree. 152 Ind. 

( i ■ 4 “ . 1934 Mad. 692 = 67 M. L. J 

c A. I. R. 1937 Cil. 199. 


Clause ' 
judgment d 
minors. A • 
So where 
debtor for 


ry with it a right to arrest the 
ales, legal representatives and 
5 N. L. J 49=65 Ind Cas. S 3 
process against the judgment- 
the absence of special circum- 


aiar.ccs, to say that the decree-holder roust proceed against the properties of the 
defendant before applying for his aires*. 38 C W N. 1085. Decree-holder apply- 
ing for arrest of judgment-debtor tn execution of decree cannot be compelled to 
accept payment in instalments instead. A. I R. 1930 Lah 220=30?, L.R 736" 
l25_Iod.Cas Order comnmiing a judgment-debtor to jail pass d wi bout juris- 
diction. No objection made to committal and question of legality not then raised. 
Order is not under s, 47 and therefore not appealable. A 1 . R. 1929 Rang. i6J-7 
Rang, 110=117 Ind. Cas 245. 


Clause (d).— Execution of decree by appointment of receiver can be appointed 
only when ordinary execution cannot be effected with advantage and when 
such ease made out and sole purpose of appomlmenis is to have immovable 
properly reahjed by _ sale, apphcaiion for such appointment is to be made as 
application in execuuon (o Court wiihm whose territorial jurisdiction property 
isiiioate.A l.R.tgsoCal. 502-34 C.W. N 238-51 C.L jaeg-t? C. 964-128 
lnd.Ca8,97._ Section 51 does ntfl give any tight to the judgment-debior to apply 
for the appointment of a receiver but prescribes the mode m which the decree- 
holder may seek an execuuon of his decree. A. 1. R. IQ22 Pal afio^iP L T t8 = 

(1922) Pat. Sup. 66 = 67 Ind. Cas 606 A Court can appoint receivers of rents of the 
if « liquidating debts against the estate. 

22 O. C. 194= Ind Cj®' •»° 5 * Court ca« .appoint receivers for realiiation 

\\. N. 109.61 Ind. Cas 7,3. Although (he Com! has jurisdiciion to^appoinl recci- 
wopo.lits oulsidc ihe juiisdictioo, 511II il tht 
, , . ^ * ’ iver in execution, and if there 

, . ” ^ ^ ' to satisfy the decree by mean 

.1 > , ■ . ’ * • ■ relegated to that remady 4 o 

Oudh 232 ■ ■ . , _ ■ 

within the ■ • ‘ • 

(M A.I ■ ■ ■ - . . . ■ 

not agenc * ■ ' - , - - . 

■«” < a ..ceivur ippi,a,udhy ihu 

• , . . , , benefit of all persons interested, as parties 

( , . "‘y**** 'he hands of the receiver belong to the 

>"= -Ipo Mau. .. Ke“r.‘ <i'?"hV'’,p'?„S‘ by”tVof ,"of”h°u 

"Tr V-I iSS.'i^o SaSl Pa’iga 

1. K. iV -9 I atT^oo-to I' L.T.896-U8 Ind. Cas 7'i Wh^re « deerec can be 

huia''-3i' °'.\'?,a’',™aMs"'‘'” “fiV""""'"' ool piopcr. A. I. R- 

.3 • reas nable ground for the appointment of .2 receiver must be 
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made out by ilic person, app’ytng for ihe same. Ibtd. There must be danger of 
waste or destruenon of property. //>/</. Courc has no power to .appoint receiver in 
respect of property not subject-matter nfsuil, liid. Jn .a proper case a receiver 
may be appointed. I933 A. L. J. st“A. I. R. I93J All. 217- Section $1 clause (d) 
recognises the appointment of a receiver as a mode of execution It gives only 
legislative sanction to previous decision which hold that execution may be had by 
appointment of .a receiver « here that course is equitable. Decree-holder cannot have 
it as a matter of right and as of course It is only way of equitable execution and 
this section must be read with Order 40, rule 1.35 C. \V. N. I066. The_ Nawab 
Bahadur of Murshidabad has dtsposiitg power over the income of his properties. The 
Civil Court is competent to appoint a receiver of (he rent and profits 58 I. A. 215 
=A I. R. (1931) P. C i6o-(i930 a. L J. 495 = 3S C. W, N. 79J-S3 C. L. J. 493“ 
61 hf. L. J 2 o 8= 132 Ind. Cas 727 (PC); see also A I. R. 1936 Nag. 288. 

Clause (e) —Where judgment-debtor is in possession of movable property 
sufficient to s.itisry .a decree but has successfully resisted the execution for about 
10 ye.ars, the executing Court can morig-ise the land of the judgment-debtor for the 
decretal amount. A I R 1930 Lah. 77^119 Ind. Cas 231, Clause (e) does not 
authorize a Court to retd into a decree supplementiry or alternative relief which 
is not there. A I. R. 1922 Mad. 299^42 M. L J. 356=* 16 L. W. 589"7o Ind. 
Cas 239 

Object of the newly added proviso — THs proviso is the outcome of the 
recommendation of the Hoyat Commission On Labour in India to the effect tint 
in the case of indusirial workers m respect of wages less than Rs. 100 a month 
arrest and imprisonment for debt should be abolished except where the debtor has 
betn proved (0 be both able ard iinwitling to pay. This section seeks to amend 
the Civil Procedure Code, 190S, so as to protect honest debtors ofall classes, and 
not the industrial workers only, from deiemion in civil prison and to confine such 
detention to debtors proved to be recalcitrant or fraudulent. It also provides tnUr 
aha that no order for execution by detention in prison shall be issued unless 
the debtor has been given an oppertuniiy of showing cause why he should not 
be committed to prison and (he Court is satisfied for reasons recorded in writing 
that (0 the debtor IS likely to leave the locallimiis of the jurisdiciion of the Court, 
or has after the instHuiion of the sun fraudulently disposed of his property and (li) 
that he IS able to pay the amount of the decree otherwise than from the protected 
assets. This section applies to all judgment-debters — of objects and 
Reasons to Act XXI 0/ 


52 . [S. 252,] (1) Where a decree is passed against a party as the legal 
T? r.. . . -f J - - repteseniative of a deceased person, and the 

again/' I™al ..presemalire. ' ® Payment of money out of the 

property of the deceased, it may be executed by 
the .attachment and sale of any such properly, 

(2) Where no such properly remains in the possession of the judgment- 
debtor .and he fails to satisfy the Court that be has duly applied such property 
of the deceased as is proved to have come into his possession, the decree may 
be executed against the judgment-debtor to the extent of the property in 


respect of which he has failed so to satisfy the Court in the same manner as 
if the decree had been against him personally. 


Sub-eection ( 1 ) — A person holding a decree against the .issets of a deceased 
person can obiain satisfaciion by attachinem and sale of only such property as is 
shown to have formed part of the assets of the deceased. It is his doty_ to prove, 
at least frtma facte, that any particular property which is attached at his instance 
IS part of the assets of the deceased A. I. R. 1934 All 245 = 148 Ind Cas till 
Decree obtatned against Aarwarun when no executor is appointed by Will 1$ valid 
against estate. A. I. R. 1928 Mad *43^1917 M. W. N. 894= 108 Ind Cas. 4091 
I’rovided the debt on a pro-note 1$ not lainied with immorality, a sun brought 
against the father and sons of the deceased debtor who formed a join^ Hindu 

can be decreed under s 52 and it would ' ’ • ■ •'* — 

whether the joint family properly was ■ ' 

Executor re/i /Or/ IS n legal represents ' 

accruing from immovable property of ' 

•1928 Oudh 40-2 Luck. 40S— 4 O. \V ■ • 
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diction to direct a decree-holder to proceed against the properly 

debtor when he denies to proceed against the person. A. 1. R. «9}6 Pesh. 40 . 

also 1926 Lah. no ; 1934 Nag. ua 

Clause (b).— If a decree in a mortgage suit^ based upon compromise does not 
indSu iba. Machmnl I. D.cessity before tek.re oot execulfon, there 

'T K J^l lVle?,„ Lub^mial inj:.,, 

38-60 Ind. Cos. 65..^ _ a„^tt„eol. A I. R. 

.1 = 68 Ind. Cas. 3^3 No 
- - sale of propcjty. A. 1 R. 

• 543»ii3 Ind. Cas. 907. 

• IS such 1$ liable to be sold 

to frame rules under Ss. 51 and 122, 
- • » ■ of another decree. 152 Ind- 

* *. 1934 Mad. 692 = 67 M- J 

A r R- 1017 Cd. too. 


IS caused thereby and 
1923 Pat. 45=3 r. b. 
attachment Is necess 
1929 Lab '■ ^ 

Though 
in execut 


Clause (c) —Every personal decree does not carry with it a right to arrest the 
iudement debtor in execution Exceptions are females, legal representatives and 
ioinorr. A. 1. R. 19rr Nog. gS-.S N. L. R. .45-5 N. L, J. 49-65 fo'l Cos 51 
So where a decree-holder comes before ihe Court for process against the judgmeni 
debtor for his arrest, it is not open to the Court, in the absence of special circum- 
siarces. to say that the decree-holder must proceed against the properties ol tne 
defendant before applying for his atresf. 38 C W. N. >085. Decree-holder apply- 
ing for arrest of judgment-debtor in execution of decree c.snnol be compelled to 
accept payment in instalments instead. A I R. 193° Lab 220*30 P. L R- 73®* 
125 Ind Cns 61. Order committing a judgmem-debior to jail pass d wt hout juris- 
diction. No objection made to commiHa! and question of legality not then raised. 
Order is not under 8. i? and therefore not appealable. A 1. K, 1929 Rang. iot“7 
Rang. 110=117 Ind. Cas 24S- 


Clause (d) — Execution of decree by appointment of receiver can be appointed 
only when ordinary execution cannot be effected with advantage and "'*|*i* 
such case made out and sole purpose of appointments is to have immt^bie 
property realiied by sale, application for such appointment is lobe made as 
application in execution to Court wiibin whose territorial jurisdiction property 
is situate A. I. R 1930 Cal 302 = 340. W N. 238=510 L J. 2C9-S7 C. 964“«« 
Ind. Cas, 97. Section 51 does n<ft give any right to the judgment-debtor to apply 
for the appointment of a receiver but prescribes the mode in which the decree- 
holder may seek an execution of his decree. A. I. R. 1922 Pat. 369=4 P L "r* 
(1922) pat. Sup 66 = 67 Ind. Cas 606 A Court can appoint receivers of rents of the 
r.i., j j » . j bquidaiing debts against the estate. 


- ■) M 


• . -ecei- 

_ f the 

judgment-debtor objects to the appointment ol a receiver in execution, and if there 
IS a reasonable clause of the decree-holder being able to satisfy the decree by mean 
of attachment and sale of such properties, he should be relegated to that remady 4° 
C. \V. N. 1065. Where judgment-debtor possesses a share in a firm it is doubtful d 
receiver can be appointed Jn execution. A. I. R 1937 Lah. 313 Appointment oi 
receiver under this section IS subject 10 provision of Order 40, rule i. A. I. R. *937 
Oudh 232. Ad order appointing a receiver made in cxecuiion proceedings may fa' 
within the purview of Order 40, rule i so as to be appealable under Order 43- f 
(s.J. A. I R. 1927 Lah 190= too Ind. Cas. 298. Receiver appointed under s. $1 (d) i® 
not agent of decree-holder nor do moneys received by him become tfito facto moneys 
belonging to decree-holder. A. I. R. 1930 Mad 4 A receiver appointed by tne 
Court IS appointed on behalf and for the benefit of all persons interested, as parties 
to tbc suit_ or proceeding and moneys in the hands of the receiver belong to the 

Court which appointed him and be cannot spend ihem except under ihe orders 0 

the Court. A. 1. R 1930 Mad 4. Receiver can be appointed by way of equitabl 
execution in respect of agricuboral land of judgment-debtor in Sanibal Pargan^- 
A. I. R. *929 Pat 700= 10 P L.T. 896=118 Ind. Cas. 721. Where a decree can be 
executed in the ordinary manner, an appointment of receiver is not proper. A. *• |*- 
1933 Sind 231. A reasonable ground for the appointment of a receiver must 0= 
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made oui by (lie person, app'ymj; for ihe s.'tme. Ibid. There must be danger of 
waste or dcsirucOon of property. ibtd.Cmxi lias no power to appoint receiver in 
respect of property not subject-matter of suit. Ibid. In a proper case a receiver 
may be appointed. 1933 A. L, J. 51 — A. I. R. 1935 All- Section 51 clause (d) 
recognises the appointment of a receiver as a mode of execution. It gives only 
legislative sanction to previous decision nhi^ hold that execution may be had by 
appoiniment of a receiver w here that course is eqattable. Decree-holder cannot have 
it as a matter of right and as of course It is only way of equitable execution and 
this section must be read with Order <o^ rule I. 35 C. W. N, 1066. Thc Nawab 
Bahadur of Mursliidabad has disposing power over the income of Itls properties. The 
Civil Court is competent to appoint a receiver of the rent and profits 58 I. A. 215 
>=A. 1 . R. (1931) I* C i6o-(i93i) A. L.J. 495-35 C.W.N. 79J“S3 C. L. J. 493“ 
6t M L, J 208=1 132 Itid. Cas. 727 (PC}; sec also A. I. R. 1936 Nag. 288. 


Clause (e) —Where judgment-debtor is in possession of movable properly 
suflicient to satisfy a decree but has successfully resisted the execution for About 
10 years, the executing Court can mortgage the land of the judgment-debtor for the 
decretal amount. AIR igjo Lah. 77«ii9 Ind. Cas. 231. Clause (e) does not 
authorise a Court to read into a decree supplementary or alternative relief which 
is not there, A I. R 19:2 Mad. 299=42 M. L. j. 356=16 L. \V. 589—70 Ind. 
Cas 259 

Object of the newly added proviso— TIis proviso is the outcome of the 
recommendation of the Royal Commission On Labour in India to the effect that 
m the case ol mdtistnal workers in respect of wages less than Rs. 100 a month 
arrest and miprisonment for debt should be abolished except where the debior has 
been proved to be both able ard unwilling to pay. This section seeks to amend 
the Civil Procedure Code, i9o8t so as to protect honest debtors of all classes, and 
not ibe industrial workers only, from detention in civil prison and to confine such 
detention to debtors proved to be recalcitrant or fraudulent. It also provides infer 
aha that no order for execution by detention in prison shall be issued unless 
the debior has been given an oppertunuy of showing cause why he should not 
be committed to prison and the Court is satisfied for reasons recorded in writing 
that fO the debior IS likely to leave the local hmns of the jurisdiction of the Court, 
or has after ihe instiiutioo of ihe suit fraudulently disposed of his property and (0) 
that be is able 10 pay the amount of the decree otherwise than from the protected 
assets. This section applies to all judgment-dcbiers — of objectt and 
Reasons to Act XXf of 1936. 


52. (S. 25?.] (1) Where a decree is passed against a party as the legal 
~ r . < J representative of a deceased person, and the 

again”/".™" K for Ihe payment of tnoney out of the 

property of the deceased, it may be executed by 
the Attachment and sale of any such property, 

(2) Where no such properly remains ' "*■ ^ '* 

debtor and he fails to satisfy the Court that h’ 
of the deceased as is proved to have come 

be executed against the judgment-debtor to the extent of the properly in 
respect of which he has failed so to satisfy the Court in the same manner as 
if the decree had been against him personally. 

Sub-section (1) —A person holding a decree against the assets of a deceased 
person can obtain satisfaciion by aita^ment and sale of only such property as is 
shown 10 have formed part of ibc assets of the deceased. It is his duly to prove, 
ai least ihxt any particular property which is attached at his instance 
is pan of the assets of thedeceased. A. I. R. 1934 All. 249= 148 Ind. Cas *>*3 
Decree obtained against ATtirwoi'uff when no executor is appointed by Willis valid 
against estate, A. I. R. 1928 Mad. 243=1927 M W. N. 894— 108 Ind Cas.400: 
I’toyided the debt on a pro-noic is not laimed with immorality, a *“'1 brought 
against the father and sons of the deceased debtor who formed^ join Hindu 
c-an be decreed under s 52 and it would be for ‘ ■ " 

whether the joint family properly was liable. > - ■ ■ ^ 

Executor de son tort is a legal representative 51 ' ' ' 

accruing from immovable properly of dcceaseu .iifo »“* • 

■UlS Oidh <0-2 Luck. <!>S-<0. W. N. 95-99 foi*- '97. Draoe-bolder 
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must first prove that legal representative did take some assets ; burden 
is then shifted to legal representatives to show extent of assets. A I R. I93* 
Lah. io6 ; see also A. I. R. 1934 Lab. loi ; A. I. R. 1934 All 249 Where the 
Court is satisfied that at the time when the suit was brought the defendants had 

:..-j .u. eased, the only course open to it is to diss* 

■ see 1935 A. L J. 293= A. 1. R. 193S All. 39o 

. ■ ' , ■ heirs of the original debtor against whose 

■ ■ the satisfaction of the decree, then even 

the produce and income of that estates which has accrued after the death of the 
original debtor is liable to attachment and sale in saiisfactinn of such decree. ifiS 
Ind. Cas. 8o2 = A. 1. R. 1936 Lah, 236. The creditors of the ancestor have a general 
lien upon the assets of the ancestors estate for the payment of their debts and can 
follow such assets into the hands of the heirs but it does not follow that the creditors 
can follow such assets into the hands of the other persons If the heir has disposed 
of the ancestor’s property to other persons, who took the property wliliout notice of 
the creditors’ claims 5 then the creditots’ right to follow the property is lost 
A. I. R. 1934 Rang. 162=12 Rang. 6o3=.i52 Jnd. Cas 558. A decree must be 
against a person, and not merely against something which is not a person, as a 
the estate of a deceased person. The phrase “out of the assets of the deceased'' 
is merely a restrictive qualification And though payment his to be mtde only out 
of the assets of the deceased, the decree is nonetheless a decree against the legal 
representative. A. I. R. 1934 Mad. 562= 1934 M. W. N. 800=151 Ind. Cis. 6t7. 
Where jomt-family consists of grand-father, father and son and where father died 
in the lifetime of the grandfather, a decree against son as legal representative of 
his father can be executed against the jomt-family properly in the hands of the 
son. A. |. R. 1934 Lah. 101 = 148 Ind. Cas 930 Where the debtor is not himself 
sued but dies before the suit and a defendant is sued as representing the deceased 
persons estate, the defendant, m order 10 bind the estate and the rightful owner, 
must substantially represent the estate, and that where the defendant does not 
substantially represent the estate, the Court has no jurisdiction to sell the estate 
jnd the decree would not bind the real heir A. 1. K. 1934 All, 474-150 Ind. 

Sub-eectlon (2).— Sub*seciioii (2) applies only when no property of deceased 

is m possession ofjudgmcnt-debtor and he fails to satisfy that fie has duly applied 


property P/o/ed to have come into his possession. A.l R. 1930 Lih. 354 = 31 P. 
L. R. 29— 121 Ind. Cas. 289 ; A. I. R. 1930 Lah 204— 31P L. R. 208 = 125 Ind. Cas. 

Creditor to follow assets 
be exercised only by_ sun and not by execution against 


in legatee’s hands 1 

lanvc 'V*'l c'i J?5En»'n”agams7nir'cgir"cpftsc°n- 

j ® W. N. 761 = 52 C,L. I. 16-S8C. I70-H9 

lad. Cas. 419. Legal reprtsemai.ves m the possession of assets, not being eaecalors 
an administration order of a Court, may 
may retain a debt due to themselves. 






senarafi. «iutt AIR R Cxeruting ihc decree and HOt by a 

ac^S S t',W"e™«, out .0 be the re^al and 




J928 Mad. 243=1027 M W 'N”Rnj"rrftO i“j representative. A- I. R- 




; * ‘"'I as a reason lor no decree belne na«.H a i r iqsvAII. 

Micrd?cfcc®^!4“ A includ^'those a?quired 

joint ?"yeVii=yof so„y^Lfe’?or,t‘‘“"'.-r'J'^^^^ »' «>= 'u*" »"■' 

(1916)2 M. VV. N. 217=31 M.L. J. 5. 

387. In a^suit against (he legal repre • . ’ ' 
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A. 1 . R. 1927 Mad. 197”98 Ind. Cas. 613. I’erjonal decree for debts of the deceased 
can be passed against person in possession of the assets of the deceased and dis- 
posing of without right portion ol it enough to discharge debts of the deceased. 
A. I. R. 1922 Oudh 200^77 Ind. Cas. joS. Suit against the legal representative of a 
deceased debtor should not be dismissed merely because defendant is not in posses, 
sion ofassets. A I R. 1929 Nag. !7o“89 Ind. Cas. 236. Mortgage decree against 
mortgagor’s legal representative can be executed personally against him after 
exhausting the mortgaged property, to the extent of the property he has failed to 
duly account lor. 30 M. L. J. 39i“(i9«6) a M, W. N. 9l“3S Ind. Cas. 22<. 
Income fiom impartible Raj passing from deceased z,tmtniiar lo his representa- 
tives and that accruing since death of the taminii,ir are assets of deceased 
zainintfar. A. I. R 1924 Mad. 530s»47 M. 4ii««46 M. L J. 26l«34 M. L. T. 17** 
(1924) M. W. N, 346^80 ind. Cas. 163. Where the executant of a /mndi, the father 
ofa Mitakshara family is dead and his son is sued on the huttdi, he is sued on the 
representative capacity and is liable only 10 the extent of the .assets of the co- 
parcenary property held by him. * P. L T. 396“6s Ind. Cas. 224 ; see also 92 Inch 
Cas. 767=5 A. 1 . R. i92GOudh 301. A decree for payment of money out of the assets 
of deceased debtor, and passed against a heir as legal representative can be executed 
against any property in possession of tho heir without watting for any partition among 
heirs, and m the absence of any (raod nr collusion purchaser in execution is not 
responsible for neglect on the part of heir tn possession in allowing a Urger portion 
10 he sold than was necessary. A. 1 . K. 1928 Oudh 515 = 20. \V. N. 4o7 = la O. L. J. 
512 = 89 Ind, Cas. 534. Where son is proved to have received .assets from father, 
onus IS on son to prove amounts ofassets received from father. A I. R- <933 
4I7 ; see also A. 1 . H 1934 Lah. 106=148 Ind. Cas. 9S0. In a suit on promis>ory-note 
executed by deceased grand-fatber decreed against estate of deceased, decree |s 
against defeodams as legal representatives and limited to joint family estate in their 
hands. 34 Bom. L. R. ioo 5 =A I R. 1932 Dorn. 522 Where the defendant is sued 
as ihe heir of her deceased mother and contends that she has no assets of the 
deceased m her hand*, (he question as to assets should not be determined m the suit 
Itself when no issue is framed on it. Such a plea is confined 10 execution only A, 1 . 
U. 1931 Nag, 178=27 N. L. K 247 Rents and profits are legal incidents of Immo. 
vable property and must be ol the same character as the property itself. 9 0 . W. 
N. 315-I37 ind. Cas. 632 = 1. R. 1932 Oudh 261. An application for executiou of a 
money decree obtained against bis brother and, notwiibstandmg objections raised 
by ihe brother, a portion of the amount was realised from out of the assets of the 
deceased tn his bands. The brother did not then raise the plea that the assets m 
his hands were insulTicient fortbe payment oflhe decree debt, although he could 
have done so On such a plea being raised by him in bar of a subsequent applies- 
lion filed by the same decree-holder for the reahzUion of the bahance due to him 
under his decree, that (he plea was barred by rrr/trifrr'a/a. 9.0 W. N. S*!** 
137 Ind. Cas 632 = 1. R 1932 Oudh 261. Though heir is legal rcpreseotative of 
deceased, his personal property is not liable. A. I R. 1934 Rang. 93. 


53 . fA'rzp.] For the purposes of section 50 and section 52 , property in 
t . I hands of a son or other descendant which is 

Liability of ancestral pio- ijabie under Hindu law for the payment of the 
. debt of a deceased ancestor, in respect of 

which a decree has been passed, shall be deemed to be properly of the 
deceased which has come to the hands of the son or other descendant as his 
legal representative. 


Scope.— Section S3 does not diminish or decrease the ordinary liability of a 
* ' ' ' iction under the Hindu law. 

• ■ i = A. L. R. 1934 All. 582 

est in such property Hid 
payment of ihe debt ofa 

deceased ancesier’’ in s. $3 do not mean that the represeniatives of the judgment- 
debtor in the mortgage decree can resist cxecuiion on ground that the decree 
ought not to have been passed as it stands but with a qualification in favour of the 
tepresentaiives that it has turned out to have succeeded by survivorship they ‘•t 
show that the debt on which the decree is based ought not to have been . 

A, 1 . R, 1934 Lah. 438. A person is entitled to sue the legal rcpreseniaiiTes ol 
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Provided, secondly, that, no outer door of a dwelling-house shall be broken 
open unless such dwelling-house is in the occupancy of the judgment-d^tor 
and he refuses or in any way prevents access thereto, but when the officer 
authorized to make the arrest has duly gained access to any dwelling-house, he 
may break open the door of any room in which he has reason to believe the 
judgment-debtor is to he found : 

Provided, thirdly, that, if the room is in the actual occupancy of a woman 
who is not the judgment-debtor and who according to the customs of the 
country does not appear in public, the officer, authorized to make the arrest 
shall give notice to her that she is at liberty to withdraw, and, after allowing a 
reasonable time for her to withdraw and giving her reasonable facility for with- 
drawing, may enter the room for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in execution of which a judg- 
medt-debtor is arrested, is a decree for the payment of monty and the judg- 
ment-debtor pays the amount of the decree and the costs of the arrest to the 
officer arresting him, such officer shall at once release him. 

( 2 ) The “Provincial Goveinment’’* * * § may, by notification in the “official 
Gazette’’,! declare that any person or class of persons whose arrest might be 
attended with danger or inconvenience to the public shall not be liable to 
arrest in execution of a decree otherwise than in accordance with such pro- 
cedure as may be prescribed by the “Provincial Government’’* in this behalf. 

(3) Where a judgment-debtor is arrested in execution of a decree for the 
payment of money and brought before the Court, the Court shall inform him 


time being in force. 

(4) Where a judgment-debtor expresses his intention to apply to be declared 
an insolvent and furnishes security, to the satisfaction of the Court, ihat he 
will within one month so apply, and that he will appear, when called upon, in 
any proceeding upon the application or upon the decree in execution of which 
he was arrested, the Couri| ^may release] him frorn arrest, and, if he fails so 
to apply and to appear, the Court may either direct the security to be realized 
or commit him to the ciiil prison in execution of the decree. 


Sub section fl).— A money decree is exccuiable by arrest of judgment-debtor. 
A I, R. I9Z2 Nag. 93 = 5 N. L. J 49=«8 N, L. R. us-Sj Ind Ca«. 53 Warrant 
of arrest issued by Civil Court need not be shown in the first instance to the person 
to be .arrested. A. I R. Cal 79=25 C W. N. 815. Unless iliere is submission 
to the custody by word or action, person making arrest shall effect it by touching 
the body of the person arrested. A I. R. 1030 Rang. 1311=7 Rang 508=123 Ind. 
Cas 137. The provisions of this section are mandatory. A. 1 'R. 1928 Cal. 62 = S< C. 
782 = 106 Ind. Cas 66. Bar of arrest does not preclude decree-holder from 
proceeding with execution by aii.-ichment and sale of movable or immovable 
property ol the judgment-debtor. A I. R. 1924 All 7o7 = L R s A. 408 Civ. = 82 Ind. 
Cas. I. No tiespiss has been commuted by the defendant where he en'ers the 
plaintiff’s house with bailiff and ttaib sheriff to arrest the plaintiff’s brother who 
usually come and live with the plaintiff 146 Ind. Cas 543 = A I R 1935 Lah 723. 

Sub-peotion ( 3 )— Mere absence ofnoie in record and provisions of law under 
s. 55 (31 have been complied with does not conn->te failure to comply nor does failure 
to comply with those provisions invalidate an arrest. A I R ‘loto Lah ' 7^6=31 
P.L. R. 188-= 128 Ind. Cas. 51. *'• 


Sub section ( 4 ) —A bond executed by a surety under s 55 U) cannot be made 
to certain conditions not covered by the section. 30 S L. R. i77 = A.I. R 193 ^ 

* Substituted by G. I. Order. In Burma read the word ‘'Governot" 

•f Substituted by G. I. Order. In Burma read “Gazette " > 

I These words were substituted for the words “will be ' discharced" by s. 2 of the 
Code of Civil Procedure (Amendment) Act. 1921 (3 of 19:1) 

§ These words were substituted for the words ‘'shall release -” Ibid 
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Sind 244. Dui the security bond furnfshed for the appearance of the Judgment- 
debtor is >□ the nature of a continninp gurantee and wlien the surety produces 
the Judgment-debtor before the Court and requests to be allowed from further liabi- 
lity under the bond the Court should not refuse to grant the prayer. It is open 
to the decree-holder to apply to the Court for the arrest of the judgment-debtor 
until he furnishes a fresh security 151 Ind Cas. f^4AA. I. R. 1934 Lah. 962. 
Where a security is given under s $$ and the bond itself is clear that the liability 
of the surety aries 0(1 the failure of the judgment-debtor to appfy for insolvency of 
the surety’s liability arises on such failure itself and not on further failure of the 
judgment-debtor to appear when called upon. A. I. R. 1935 Lah. 918 ; see also A. I. 
R. 193; Mad. ;43~l56Ind Cas iij Court cannot extend the period of one month 
allowed unders.S5(tX A I. R. 1926 Mad. Mi— 50M.L J. 477=t926M. W, N, 
30a The surety bond under this sub-section is in favour of the Court though the 
ultimate beneficiary may bo the decree-holder and s. 133 of the Contract Act does not 
apply. A. I. R. 1927 Lah. 336- 106 Ind. Cas. 762. A Court can refuse to accept security 
of a person over whose property or person it has no jurisdiction. A. I. R, 1929 Lah 
161 — 1 12 Ind, Cas. 689. Surely becomes Itablo when judgment-debtor fails (0 apply 
for insolvency wiihin time dxed. A. I. R. 1928 Lah. 974-116 Ind. CaS 554 ; see 
also A. I. R. 1936 Mad. 963—44 L W. 647— A. I. U. 1936 Mad. 963-71 M. L J, 
646-1956 W. N. 1031 — 165 Ind. Cas. 864. Security bonil has to be interpreted 
according to the conditions expressly mentioned therein. A, I. R, 1930 Lah. 575 — 
I2J Ind. Ca<. 324. Surety ptcducung the judgment-dehtor before the Court and 
requesting for being absolved from further tiabihiy under the bond, shall be 
discharger*. A. I. R 1919 Lah. 262— 30 P. L. R. 593- 118 Ind, Cas 438; see also 
A I. R 1928 Lab. 974-116 Ind Cas. SS4. Court cannot proceed both ag.a]nst the 
judgment-debtor and the security under s 35 (4). A. I R. 1929 Lah 479“ 1 17 Ind 

B...-. .j «i e .t., s I excuse for non- 

• • • • • • * I. R. 1929- Lah. 

' ... . imply with either 

. •’ io#-52 M. L. J. 

■ • . - a . ling to apply for 

insolvency within one month under s. $5 <4) it is optional with the executing 
Court and not the decree-holder either to commit him to civil prison or. realise 
security. A. I. R. 1029 All. 377- 119 Ind. Cas 300. judgment-debtor is immune 
from arrest and deienifon on pr^uction of detention order from the Insol- 
veiiccy Court, irf Ind. Cas. 314-A. I. R. 1930 Lah. J070. This section should 
be interpreted to mean to apply in the proper form and after the compliance 
with the formalities prescribed by law or the rules framed thereunder within the 

E resetibed period or within such extension thereof as may have been granted 
y the Court and failure to do likewise does not discharge surety. A. 1. R. 1928 
Sind 192 = 111 Ind. Cas 238. The surety is liable even after the dismissalof 
the execution proceedings against the judgment-debtor A. I. R. 1926 Mad. 
286-86 Ind. Cas, 304. Surety is liable where judgment-debtor does not apply and 
dies after prescribed dale. A. I, R 19240010428=488 SPP“26pom. L R. 415- 
85 Ind Cas. 237. Liabiliiy of surely under bond does not cease with the dismissal 
of the execution case, and such dismissal Court failing, decree-holder can enforre 
It. A. I, R. ig24 Pat 487-s P. L. T. 3j6— 81 lod. Cas. 702. The surety under 
s. 34 (4) should be direceted to continue until a final order is made on his petition 
to be declared an insolvent. A. I, R, 19*2 Bom. 340 = 23 Bom L. R 1263-46 B. 
702-64 Ind. Cas. 648. Court can refuse to execute decree against deposit of 
security In first instance or rc.alizition ofit under order ofCourt. A. I. R. 1922 
Bom. 340=46 Bom. 702 = 23 Bom L. R. 1263— 6i Ind. Cas. 648 Amount realised 
on fotleiiure of security under s. 55 (4) is to be cnidited ag.ainst the decretal amount 
and not given to decree-holder over and above the decretal amount A. 1. R. 
1921 Cal 532-23 C \V. N. 35“59 Ind, Cas 778. Surety’s liabllltv is not 
terminated by mere filing of an insolvency petition by the judgment-debtor or 
the dismissal of an execution petition, (1916) 2 M. W. N. 273-34 InJ. Cas. 407; 
see also A. 1. R. igjr Pat- 71-1921 Pat- 19-1 P. L. T. 694-3 J* 4*7— 

57 Ind Car. 303 ; A. 1. R. 1933 Mad. 560-145 Ind. Cas. 331. A surely is bound by 
.1-... — , 1 . • . J, ,.i 55 A. 348-144 lod Cas. 731 “A. I. R. 1933 

■ > N. L. R. 28—144 lad Cas. 615 Simultaneous 
nent-debtor not allowed. A. L R. 1933 Nsg 193 — 

- ■■ —A. I R. <933 Nag. 38 : see also A. I K. 

ii - - LCLyiSw A surely bond is to be charged uo ‘ 


C. P. Code.— 19 
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Arl. 6 of ihe Second Schedule of the Court Fees Act, it is not chargeable under’ the 
Stamp Act. 34 P. L. R. 480= t43 Ind. Cas l* ; 14 Lah. 284-12 Lah. L. T. S2"l4l 
Ind. Car. 30 = 34 P. L. R. 132 = A. I. R. 1933 Lah, 8g (S. D.). In enforcing a bond 
under this section the Court is not competent to reduce the amount for which the 
bond is executed. 30 S. L. R. »77=A. I. R. 1986 Sind 244. As regards the meaning 
of “called upon” to appear viiie A. I. R. 1936 Rang. 168= >62 Ind. Cas. 251 = 14 Kang. 
190. Dismissal of a petition for execution absolves the surety. A. 1 . R. 1934 Lah. 
92= 148 Ind. Cas, 570. 


By the absence ol the decree-holder on a particular dale the liability of the surety 

does not come to an end — j tp ..u„ 1 — f • . . _ . .1, 

within the lime given b ' ' ■ « i 

Ind. Ca?. IQ?. It is ' • ... 

surely being first called 

should be taken under s. 14 S- 33 liom. L. R. 1393- 13s Ind. CaV. 812 = A I. R. >932 
Bom 77. An order under s 53(4) rejecting an application for forfeilure of security 
bond is appealable. 34 Ind. Cas 247 = 10 Bur. L, T. j 5, But an order passed on 
application to cancel surely bond is not appealable. 55 A. 548=144 Ind. Cas. 
73i = A. 1 . R. 1933 All. 382. ^Vhere a person stands surely for a judgment-debtor 
under a money decree and the Court after giving nonce to surety under s 145 of the 
Code, orders the security to be realised under t. 55 (4) the suiety can appeal acainst 
the order. 33 Bom. L. R. 1593. A surety is not liable when applicition of insolvency 
by the judgment-debtor is dismissed for want of particulars required under s. 13 of 
the Provincial Insolvency Act. 35 Bom. L. R. 82o = A. 1 . R. (1931) Bom 444 It is 
contrary to public policy to allow a surety to recover any sum forfeited either from 
the actual person for whom he stood surety or from any person who induced him to 
stand surety. 32 Bom. L R. 739 


58 . [S. 245 A.]. Nouvilhsjneiiis anylbing in Ibis I’ait, ihe Court 
Prohibition of arrest or de- shall not order the arrest or detention in the 
temion of women in execution civil prison of a woman in execution of a decree 
of decree for money. for the payment of money. 

67 . [S. 33 S.) The “Provincial Government”* may fix scales graduated 
Subsistence allowance. according to rank, race and nationality, of 
monthly allowances payable for the subsistence 
of judgmeni-debtots. 

[Ss. 341 , 342 .] ( 1 ) Every persoit delained in tbe civil prison in 
Delention and release. eiecntion of a decree shall be so detained,— 

(a) ahere Ibc decree is for the payment of a sum of money e.«eeding 
fifty rupees, for a period of six months, and ^ ° 

(i) in any other case for a period of six weeks • 

Provided that he shall be released firm such detemiun befute the cvniralicn 
of the said period of sis months or sis weeks, as the case may be - 

to the cffice°"mctoTonhe'"clv.Tpr!,o^^^^ 

fir) on the deerre against him being otherwise fully satisBed or 
detaiue'd:'^r°"'‘'''^‘‘“”‘°‘"’'‘’'™" he 'hj been so 

, ^ C/») on the emu, ion by the person, on whose application he has been so 

. ' 2 released from such detention under 

,.,s : . j ^ , rder of the Court. 

A judgment debtor released from deleminr, i.ndow .u* .• t-n 

not merely by reason of his release be disSed a n ^ 

not be liable to be re arrested under ihe deemp 

delained in the civil prison of "hich he was 


p.i&h"Be;mfm‘'"pZiacW 



Tits CODS OP aViL PilOCEbURB. 


S. 60.] 


14? 


^ Notes. — Words 'such dciention* in proviso (l) and ‘detention* under this section 
«n proviso {2) mean detention in civil prison. A. I. B. 1937 Lah. 353. 

59 . [S. 053 .] (i) At any time after a varrant for the arrest of ‘a judg- 

R.Ieast on ground o( illntss. '■« >>«" >)"= C°“'‘ 

^ cancel it on the ground of hts serious illness. 

( 2 ) Where a judgment-debtor has been arrested, the Court may release 
him if, in its opinion, he is nit in a (it stite of health to be detained in tiic 
civil prison. 

( 3 ) Where a judgment-debtor has been committed to the civil prison, he 
may be released then from— 

(rt) by the '’Provincial Government,”* on the ground of the eaiUence of 
any infectious or contagious disease, or 

(d) by the committing Court, or any Court to which that Court is 
subordinate, on the ground of his su^cring from any serious illness. 

(41 A judgment-debtor released under this section may be re-arrested, but 
the period of his detention in the civil prison shall not m the aggregate exceed 
that prescribed by section 53 . 


Scope —The Court has no authority to fix any term of imprisonment under this 
section when committing a debtor to jail. 5 C. W. N. 145. A judgment-debtor 
•arrested and released immediately without being imprisoned may be re-arrcsted. 
U D R (1897-IQQOj Vol 11. p 3S1. The provisions of s 59 .iie self contained and 
are not controlled by the provisions of s. $$ (3) and (4) and are based on purely 
humanitiiian grounds. If a judgment-debtor is suffering from serious illness the 
Court of justice would be well advised in ordering his release so as to escape the 
moral responsibility if anything happens to him in the event of bis being sent to 
jiil A 1 R. 1934 Lvh. 807-36 P. L R. 7*">57 Ind. Cas. 427. The fact that a 
judgment debtor ariested in execution of a decree was released owing to non* 
p.iyineni of subsistence money by the decree-holder is no bar to his being 
arrested against in execoiicn of the same decree. 36 A. 317 ; see also A. I. 
R. 1939 Lah. 361. A payment of subsistence money is not valid unless it 
reaches the ofifeer in time, tt Ind Cas 3$ Cost oi clothing is not subsistence 
allowance, 17 Ind. Cas. 911-9 Dur. L. T. L. D. R. 61. Where a judgment- 
debtor is rcle.ised while being taken to civil jail, he cannot be deemed to be released 
from deten'ion under s 58.18 to exempt him from re-arrest. A I. R. 1939 Lah. 
361-118 Ind. Cas. 531. 


Attachment 

60 . (S 266 .] ( 1 ) The following property is liable to attachment and 
1 44 V . sale in execution of a dtcrce, namely, lands, 

aJd,Sl=,n«ccmionofdroroe, M otb« buildinp, good., bank- 

notes, cheques, bills of exchange, bundis, pro- 
missory-notes, Government securities, bonds or other securities for money, 
debts, shares in a corporation and, save as hereinafter mentioned, all other 
saleable properly, movable or immovable, belonging to the judgment-debtor, 
or over which, or the profits of which, be has a disposing power which he 
may exercise for Ins own benefit, whether the same be held in the name of 
the judgment-debtor or by another person in trust for him or on his behalf : 

Provided that the fallowing particulars shall not be liable to such attach- 
ment or sale, mm.ly : — 

(n) the necessity wearing apparel, cooking vessels, beds and bedding of 
the j udgment-debtor, his wife and children, and such personal ornaments as, in 
accordance with religious usage, cannot be parted with by any woman ; 

(i) t)ols of artisans, and where the judgment-debtor is an agricolturist, 


• The words “I’rovinciil Governmcm**have been subsiitoieU bjr G. I. Order. In 

llrit'sh Uurmi lor “rrovmcial Gavemmeni* read “Governor* tvVr C. B. Order, I9*7- 
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his implements of husbandry and such cattle and seed-grain as may, in the 
opinion of the Court, be necessary to enable him to earn his luehhood as such, 
and such portion of agricultural produce or of any clasr of agricultural prepuce 
as may have been declared to be free from liability under the provisions of the 
next following section ; 

(0 houses and other buildings fwith the materials and the sites thereof 
and the land immediately appurtenant thereto and necessary for their enjoy- 
ment) belonging to an agriculturist and occupied by him ; 

(if) books of account j 

(c) a mere right to sue for damages ; 

(/) any right of personal service ; 

(fiO'stipends and gratuities allowed to “pensioners of the Crown”* or 
payable out of any service family pension fund notified in the “official GareUe“t 
by the “Central Government or the Ptovincial GoTemment“f in this behalf, 
and political pensions ; 

}"(A) the wages of labourers and domestic servants, whether payable in 
money or in kind ; and salary, to the exeni of the first hundred rupees and 
one half the remainder of such salary ; 

(i) the salary of any public offiicer or of any servant of a railway com- 
pany or local authority to the extent of the fust hundred rupees and one half 
the remainder of such salary ; 

Provided that, where the whole or any part or the portion of such salary 
liable to attachment has been under attachment, whether continuously or inter* 
mitiently for a total period of twenty-four luonths, such portion shall be exempt 
from attachment until the expiry of a further period of twelve months andi 
where such attachment has been made io execution of one and the same 
decree, shall be finally exempt from attachment in execution of that decree 

(J) tht pay and allowances of persons to whom the “Indian Army Act, 
1911, or the Burma Army Act’** apply “or of persons other than commissioned 
officers to whom the Naval Discipline Act as modified by the Indian Navy 
(Discipline) Act 1931 applies :’’J 

(,t) all compulsory deposits and other sums in or derived from any fund 
to which the Provident Funds Act, “1925”,? for the lime being applies in so 
far as they are declared by the said Act not to be liable to attachment j 

!“(/) any allowance forming pait of the emoluments of any public officer 
or of any servant of a railway company or local authority, which the Central 
Government, 11 may by notification in the “official Gazette’’^ declare to be exempt 
from attachment, and any subsistence grant or allowance made to any such 
officer or servant while under suspension 

(m) an expectancy of succession by survivorship or other merely con- 
Ungeot or possible right or interest ; 

(n) a right to future maintenance ; 

(o) any allowance declared by “any Indian law” t to be exempt from 
liability to attachment or sale in execution of a decree ; and, 

(p) where the judgment-debtor is a person liable for the payment of 
land revenue, any movable property which, under any law for the time being 


'cr. 


“Governor", 
urma read "Gazette.'* 



S. 60.1 


TI1& CODE OP avIL PROCEDURB. 


applicable to him, Is exempt from sale (or the recovery of an arrear of such 
revenue. 

"Explanation /, — The particulars mentioned in clauses (g-), (<4), (Ot U)' (0 
and (o) are exempt from attachment ot sale whether before or after they ate 
actually payable ; “and in the case of salary other than salary of a public officer 
or a servant of railway company or local authority the attachable portion 
thereof is exempt from attachment until it is actually payable 

"Explanation 2.— In clauses (A) and (f) 'salary' means the total monthly 
emoluments, excluding any allowance declared exempt from attachment under 
the provisions of clause (/J, derived by a personWrom his employment whether 
on duty or on Ieave.”t 

(2) Nothing in this section shall be deemed— , ' 

to exempt houses and other buildings (with the materials and the sites 
thereof and the lands immediately appurtenant thereto and necessary for their 
enjoyment) from attachment or sale in execution of decrees for rent of any such 
house, building, site or land. 

' V * ’ ■.—In clause Cf) of sub-section (i) for 

* * • ■ • "Cenirat Government or Provincial 

• ■ • ••• ' (r) for "Central Governmeni” read 

substitute "any enactment in force in 

British Uurma .” — Vidt Coverrment of Burma {Adaptation of Laws) Order, 1937. 

Scope.— Exception under this section can be claimed only by the judgment- 
debtor. After waiver by him his son caonot claim the privilege. 145 Ind. Cas 169- 
A. 1. R. 1933 Lah. 351-6 1. R Lab. 67. Section 60 (i) is mandatory and objection 
— ~ w. ».o .... -.j .. . *... .v.-m5on proceedings. A. I. R. 

' ** • * ■ • occupancy neither can be 

• • • . “St in a receiver. A. I. R. 1930 

, . . . * * * ‘d as security the proprietary 

interest of the surety ts not automatically extinguished, merely a first charge is 
created on the security which will have to be available in the first instance for the 
purpose for which u has been offered and such secmiiy is isot exempted from attach- 
ment under s, 60. A. I. R. 1930 Ail. 33S**(>93‘’) J. Ind. Cas. /y?. 

Future, fluctuating and uncertain profits accruing from immovable property not be- 
longing to judgment-debtor cannot be attached. A. I, R. 1939 Cal. 3S3-33 C. \V. 
N. oSz- far fnd. Cas. 751. Section 60 is a prohibition against forcible attachment or 
sale. A. L. R. 1935 Lah. 310— A. I. R. 1935 Lab. 164. Anears of maintenance 
pay.’ible under order of criminal Court cannot be attached if the right to receive 
■ * - ’ 1 order. The true test Is whether 

• maintenance or not. A. I. R. 1935 

. balance of mortgage money payable 

A preliminary decree for accounts 
•*^N. i4S~A 1. R. 193s Cal. 751. 
’"chable under sub-section (l). 58 
■ . . • - . R. 193s Mad. 181-41 L. W. 

- . hve in a portion of the family 

• creditor purchaser of the bouse 
isa tight reslticted in its enjoyment ^personally to her. The right is inalienable 
under s. 6 (d) T. P, Act and read with s'. 60, C. P. Code, such an interest cannot be 
subject of attachment in execution- A. I. R. 1935 Mad. 848—69 M.L J. 3i7'“’935 
M. \V. N. 728-4 L. W. 763-157 Ind. Cas. 853; see also 31 M. 500. Where a 
woman obtains a decree for maintenance on a suh filtd in /Orma paupanet and 
future maintenance is made a charge on certain property, the proceeds on sale of 
such properly on execution are not attachable by Government for Court-fee. A. 
1. R. 1935 Sind 3t— 154 Ind. Cas. 580 But maintenance decree is attachable m so 
far as ii relates (0 arrears of maintenance. *48 Ind. Cas iq6— A. I. R. I 93< 
Nag. Bj. Khadim'i share in oSTetiags of sftriae is aiiacbsbje. A. L R. 1934 
Lah. 57-36 P.L R. 446- iS Lah. 13b Right of a occupier in State land is 
not attachable A. 1 R. 1934 I^ng, 363 — 149 loJ. Cas. 815. Exemption 

• Added by Act IE of 1937. » 

i The words within quotations beve been inserted by Act I.\ of 1937. 
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under s. 6o cannot be claimed afier sale. A. I. loG® 121 Ind. Cas. 303. 

Executions under tnorgape decrees are not governed by s 60. A. I. R- 1929 Rang* 
27 = i!S Ind. Cas. 651. The decree-holder may have acted in petfccily good faith 
and innocently in attaching wrr'ng properly but is nevertheless liable if damages 
have been caused by his mistake. A. 1 R 19*5 390 = 8 N. L. J. 170=9^ 

Ind Cas. 573; A. I R. 1929 Lah. 20Q=»iia Ind Cas 848. InsoIvant’S money depo- 
sited by him as security for costs of appeal to His Majesty can be attached, but 
order of attachment must be made subject to the result of appeal A I R. 1929 Pat* 
6 = 9 P.L T, 969 = 8 Pat 478= 114 Ind. Cas. 465-, A right to app'y for aitichmeni 
is a pTOcessual right and a privilege vrhbin the diactetion of Court. A. I. R. 1918 
Mad, 1173 = 55 M-L.J 382 = 28 L W. 314 = 113 Ind Cas. 416. Groves situate on 
ex proprietory holding cannot be attached and sold in execution of a decree. A. I. R. 
1937 All. 779 = i6i Ind. Cas. 526 Omission to follow correct procedure under the 
appropriate order and rule is merely an. irregularity, not rendering sale a nullity. 
A. I R. 1927 All. 76 = 49 A. 292 = 25 A L J 173=99 Ind* Cas. 443, If there is a 
present gift with a postponed payment, a vested interest is created A. I* R 1926 
Mad 37 i = 2oM. L* J. 79 = 92 Ind Cas. 102 1* Estate in the hands of the mother of 
deceased proprietor -who derives her title by virtue of her marriage is litlile to 
attachment for payment of debts incurred by previous male holder. A. I. R. 192^ 
Lsh. 7=26 P. L.K. 735=90 Ind. Cas 1052. 

Saleable property — The equity of redemption is a substantial right capable 
nf being aiLiched andsold. A 1 R. 1923 Rang. 119 = 73 Ind. Cas. 530. It is clear 
that the Court can only sell in execution properly which the judgment-debtor can 
lawfully ahsnate. 70 Ind. Cas 466=45 M. 620=42 M.L. j. 477. Interest of a 
Buddhist couple in marriage property is not saleable property wi tiin s. 60 as it is 
indeterminate and variable according 10 contingencies AIR. 1927 Rang 274 = 5 
Rang. 478=104 Ind. Cas 516 « see also 33 Ind. Cas. 118 = 9 Uur. L T. 74. Property 
assigned to female members of lernindjr't household for enjoyment in eommos being 
llle-estate, cannot be attached In execution against her personally as right of any 
member ceases on her death. 33 Ind. Cas 83 Future perquisite on account of 
offering or tfiog to the dei:y being an uncerwin and indefioiie income canno. be 
attached, t R. L. T. 75 = 55 Cas 175* A right to get reconveyance and 
possession of property worth fifteen lakhs for payment of six lakhs is property of a 
very valuable kind which is attachable and saleable. A. J R. 1921 Mad. 4Q8-(J92li 
M. W. N. 519, Ast/tan property is not attachable and saleable In execution of 
— ... - * ,i9.,8o L J. 2io»6i Ind. 


J ' ' • ' S* *«OHl4 'UBlOUglllg lUJU'Jg* 

f alone”. Share of debts due 
to juugmeiu-ueuvyi Aioug wtm anomei ts auachable and not exempt under this 
section. A I R. i937 Cal 199. Objection must be raised before actual sale. 30 
N. L. R. 135 = 148 Ind. Cas. 20o=A. I R, 1934 Nag. 82 A mere right to givea 
lease is not property which can be transferred A. 1. R. 1936 Pesh. 90. 

Dieposing power.— Tliis section only auihonses the attachment of property 
over which tne judgment-debtor has a disposing power which can be exercised for 
his own benefit. 15G 32g=i5r.A i(P.C.»; 10 Pat 582=732 Ind Cas 868 = 12 
Pat. L T. 5n®*A. I R. 1931 Fat. 364 Sons of assured deceased can not prevent 

attachment of money payable under policy. A I. R. 1928 Cal. si8=ce C iitc = 

47 _ C J' 587 = 32 ^34=114 Ind. Cas 658 ; see also 37 B. 471, Where 

.. «.v « — -- g disposing power 

■ ■ . ,, * ” .* ■ 276 = 25 Bom. L R. 293 

* ^ _ _ _ _ . an interest in the pro- 

“ ■ onfirmed and the same 

. ,, . * ' * ' ' 1931 Mad. 5n. The 

‘ . c rents .and profits of his 

.i. ,ua /*/-35 v.. vv. N. 7 gi«A l.R 1931 p. C. :6o 

A- I- J- 415 (P- C) Power 10 dispose 
. ached and sold in execution. A. I R. 

• • ' M. L. J. 264 = 116 Ind. Cas. 343 If 

.. *nt a vested interest IS created. 92 Ind. 

Us. iu2i = A. I. IV. iy2uMau.3/i=2oM. L. J. 79* Where the Khadi>n's share in 
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the onerm{;s oT a shrine nre by custo m aliened to be sold the nght lo such a share 
Can be attached and sold. A. I. R. l 934 Lab 57. 

Debts,— Debts mean* actually C].istirg debt jy C. 38«4 C. VV. N. 87 ; 9 C. \V. 
N. 703. Rent in respect of future period is not debt. A. I. R. 1928 All. 193=50 A. 
507 = 26 A. L. J. 2S3= loS Ind. Cas 229, Sum st.inding to the credit of deceased in 
the Benefit Fund U not a debt liable to attachment. A. L R. 1933 Rang. 48.SA. I. 
R. »933 Rang 23=142 Ind. Cas. 360. Attaching creditor can attach any debt due 
though not Immediately payable. 56 Ind. Cas. 948= 12 Bur. L T. 247. Debt that 
has not yet fallen due cannot be attached. A. I R. 1025 Rong. 318 = 89 Ind. Cas. 
794. Existing debt when payment is diflerred Is attachable ivhile where both the 
debt and its payment Is in future, such debt is onattachable. A. I. R. 1925 Cal 561 = 
78 Ind Cas. 881. Tie word ‘debts’ does not merely mean cmirc debts but includes 
share of debts. A. I. R, 1937 Cal. 199. 

Proviso.— rrovlso to s. 60 (i) i* n>andaioty and the Courts have no jurisdiction 
to attach and sell any ofthe properties mentioned therein. A. 1 R. 1935 Lah. 942. 

ClaU66 fa) — Kecessary wearing apparel is not liable to attachment. 9 B- H. C. 
R 272. A ri/Zrd of 3 Hindu lady is such an apparel. 9 B. 106 Cooking 

vessels come under clauses (a) and (b). A. I R. *932 All 344“S4 A. 399=136 
Ind Cas 280. 


Olauae (b).— A sewing machine is a tool. 6$ Ind Cas 416. Artisan is one 
engaged in a mechanical emptoymen*. Musicians and washermen are nor artisans. 
5. L W. 596-38 Ind Ca*. 41 5«(t9i7) M. W. N. 4:0 5 38 Ind. Cas, 4t4='(i9>6) 2 U. 
B, R. 133. The word “artisans'’ includes one who practices or cultivates an art. 
S4'A. 399-A. I R 1932 All. 344-136 Ind. Car. 280 Agriculturists include not 
only tenants or proprietors cultivating land but also persons engaged in cultivation 
ofland 4t Q 475=19 Oom L R 281.39 Ind. Cas 639- Cattle necessary for 
agticuliural purpose cannot be attached 13 S L. R 201 ; 61 Ind. Cas 777, When 
judgment-debtor - - ---- •- — k.. 

117. Where a 

he Is not an agr * , • . . • i . 

R. 29s } A. I. R • . 4 *. ’ ' ; • 

20 { A. I. R. 1927 All. iot«lo6 lad. Cas 49 ; io6Ind. Cas. 45“A I. R. 1928 Lah. 
132 j A. I. R. 1928 Nag. 23=105 Ind. Cas 129. A person tilling his land for 
years does not lose Ins status of agriculturist merely because he has temporarily 
let out the land. A. I. R. >930 Lah. 191-30 P. L. R. 649“tt9 Ind. Cas. 225. The 
term “artisan’* does not include surgeon or doctor. >44 Ind. Cas. 848— 3(P.L.R. 
809 = A. I. R. 1933 Lah. 936. CVIuroi an iron pot used for ihepurpcs: of preparing 
jg»r from sugarcane is an imptemeut of husbandry. 81 I C. 67. A sweetmeat vendor 
IS an artisan. A I. R, >935 All. 848= 1935 A. L- J. loH. 

Clause (c). — The fact that a person culiivaies his own land and thereby 
maintain himself and his family will not necessarily make him any (be less an agt'i- 
‘ ■ ■■ is used 

■ ■ • • ■ * words one 

I • . • ■ I not neces- 

■ ■ ■ ricnliurist 

to be exempt* under clause (c) must be shown to have been occupied by him 
as such for purposes of agriculture / # i in order to enable the owner or occupier 
10 cultivate the land, a O. W. N. 1353 ; see also26N. L. R. 295— A. I. R. (1931) 
N. 8-130 Ind. Cas. 81 ; A. I. R. 1933 Rang. 227 (F. B)=i45 Ind. Cas. 326-1 1 
Rang. 372 ; A 1 R. 1933 Lah. 1010 ; 141 Ind. Cas. 824 — 29 N. L. R. 106— A. l._H. 

^ •“ 1 who gives a substaniial ponion 

• agticuliure. 17 N. L. j. 271 ; 

. . - K. 1935 All. 446 : A. I. K. 1936 

_ . d by hired labourers by a per- 

. , that person an agticulcurlsu A. 

1. R. 1935 AIL 242-1935 A L.J. 306-153 Ind. Cis. 51 1 = 1935 A. W. K. 47 : 
aho 164 Ind. Cas. 600 = 38 P. L. R.333-A. I. *936 L>h.73^ j 


151 = 163 Ind. Cas. 02 1. S. 
eweers of the bouses and in 
- 1 56 Ind. Cl*. 759 i il>o 
d. Cas. 59 ; A L JL 1936 Lah. 
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)‘ frcra ai'actraeat. A.L R. 1011 Lab. ^ha'CTtr 

24. Ths Code all .'f, Moa^cjs sabsciibtJ 

cr^Tited b7 lteGaTerri3ect.^S.P. L. R 53«-^^ „ kgil 


scch areexeep! 

R. 1924 Lab. 

fom they are gnoted by ite 


by~nj=-'!xrs io°nmtcal bit to: Uzi aod ^Voj's M- "'• f-'- 3!3' 

b?!rsa.toMa:i.cilb’t. 70 M. L. J. ,Sl-« I- "•- 5=7 '5a ^ 

abuses (h) and (i)-ptst oMht'Eo^ coia='.>s;ob oa Utet. 

Tbs M'xrtiCi Smtninl ef 0!/t;It if-d htdSCr.l .tit . . .. ,1 „i 


The (ollOTicg Slaiintnt ef j 

of 1935 which after soae — — Vrt'T’p^—i raa-atssioa oa jaouu*— - 

1937. ThefraacrefibeBtU diases of *“? 


S^Snlt Eb0V«^^ 


aueclion 

expressed 


IQ ihe indebtedness preTading f by them aad lie 

tbt v,tw lti:'tis">^=='=?’='-rff ,i' SSibit!:: of sata«; 

.« hv the law relating to the a.uccnj^ . 


facilities afforded to credhars by ^e law relating ® ihit wages 

With a view to redacicg credit. «te Coattf-issioo Tecc.-i--_. ,t^r 


ret;ix,»i-c ij s.. t 

salaries cfwortinenjeceiving less than ^oo^j=cnt^»^sa_^ insulation 


ttdttly tttopirf 


from attachment. 


Enqu-ries made by Covtrnocni ^Rested b? il« 

. ...»» R-.!.-?-! for action on the lines su^^ 


Commiss’on and in particulars reveal a semcg State propose w 

classes of Government employees. The Covttvmcnt of India thereJcre y 
amend seaion 6o of the Civil Procedure Code lo prosnde s^onld be lo'aUf 

(0 the salaries, cot acceding Rs. ico a centh. of all woiVers s..an 
exempt from atiachmcnl ; rnmoanies and local^ 


pt irom atiacnmcnt ; _ .. r^m-iacies ana 

.‘tL'M'..?.'. ,‘^'„'Mb'°^b~5”bri«n.pt^o dit »«=•»' 


authorities getting mete than Rs. ico a 
the first Rs, too and one half of the remainder, asc 




that which the attachable ponioa of the W ®.‘ jent Ia0'e“' 
Railway Companies and local aathetmes shauld as 

continuous attachment the period of attachment sheald f years 0° 


the period of attachment sheald be rtsinct ^ ^2 

Tij , that after a debtor's pay has been attached for a total „[ ^jie sio* 

one or more periods) no further attacltnen: shcold be possible r .. j 
decree or in favour of any other dectees until twelve months have eu?» • jje 
“The Bill seeks to give effect to these proposals. It . ® danse ("0 


privileged position of Co-operative Societies under F'^ 7 ’*®, ’v* rode as 
under clause (i) of the proviso tosub-seciiea (i) of section 6o nmileffe. 


under clause ^0 of the proviso tosub-secnen ti) oi section. v . ntWilege. 
opinion of the Covemntent of India it is unnecessarv to contiace 'bat p ..riieo ^ 

— <i\-e sub-SCCtlOO (W *. - ... 


“Under (existing) sub-clause (*)of the proviso to sub-section iijry ate 

of the Code of Civil Proceirc, 190$. leave allowances if •f-.-Mj) to 
exempt from attachment, but under suVdausc fr") lave allowecces, it 9 pjy 

on duty, are liable to atiachmeni. Since the introduction 0! dra«io? 

in the services, this has created an anomalous position for if »° ® nf the scale. 

...... ijgfjjjg enacting the -_etnpt fio® 

less than his salary oa duty, « ^ jeale 


wouia be iiauie to attachment. 


iPer drawing the maximum on du'f 

■ ‘ * !'»“M?~*le?Te3lowao«! 


rllowance, being 

It is accordingly proposed to place le {he 

and sahry on duty m exactly the same position as regards attacnmc 
same time the Bill gives to the Govemcr-General in Council PO'T'*^ . cxen'P' 
certain allowances from attachment, the object being to enable him 
certain compensatory allowances granted for specific purpose.'* iq: 6A*’- 

Claused).— PiA A. I R. 1933 All. 133=145 lnd.Cas.49< dermal* 


t25=4S A. 73=23 A. L. J. 9V9. CiurCouru ciinnot interfere i«th the R- 

by Commander-in-Chicf under s 165 of the Array Act. 43 ®' 3®^““" Vthle. 4*' 

137“ 50 lod. Cas. 437, An Army Assistant Surgeon’s pay is not atta 
13J-A.I R.1926A. 122. Thepayofa Staff-Sergeant is not aitacbaoie. 


1934 Bom. 31 5 A^l. R. 1933 Bom. 183. 


1= ib .l>=G,.=r,lP«.va«',,^”'„;w^^ 


craent or dexih of me '■“.'I , ras. ' 
L. 1 . 670 -S 1 A. S4S->'J ai^3®°'"; 
-A. 1. R. 1933 Rang. 23 \V.N*633^* 


B. 300 ; 3 SC. 64 t = 22 


»fi C. 962-34 Ind. Cas. 439 5 

7,-i\. i.R. ■9=*,i’=';J',ia.C5«-.’ 




,71- so C. 3,7 ! ,S A. SS«-3> A.L. J.4S4'-7,'iiid. ciis.'7,6’! '5“ '"ifrfiW «“■ 
P, L. R. 145“ A. 1. U. 1934 Lah, 133. So long as it remains in the ban 


long a 
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piny 
^0 C. 
Ind. C 
A, I. J 
comp 


i be attached. 29 B. 250 ; 
c. 313 = 29 0 C. 278 = 92 
'und cannot be attached. 
Cas. 102;. As Inn^ as n 
: the institution which 


keeps and manages the fund,h is exempt from attachment under any decree, 
and neither does it vest in the Official Assignee nor in the receiver appointed, under 
Chapter 20, C. P. Code. But after the amount standing in the credit of subscriber 
is paid to him and comes into his hands it ceases (0 retain its character ofa com- 
putsory deposit and it becomes bis property and is liable therefore to be attached 
in execution of a decree against him. A. I. R. 1935 Bom. 396=37 Bom. L. R. 494. 
Under this clause, the amount standing 10 the credit of the cmplyee of the Imperial 
Bank of India in ihe Provident Fun/1 established by that Bank for the benefit of 
its employees Is exempt from attachment. A. I. R 1936 Lah 694 = 165 Ind. Cas. 767. 


ir.terest which is contingent and not vested remainder is not attachable 30 S. L R. 
50= 163 Ind Cas, 206= A. I. R. 1936 Sind 65- Out a vested remainder which depends 
upon a coniingen«-y is attachable. A I. R 1936 Cal. 802. 

Clause (n) —A right to receive fuiurc maintenance cannot be attached. 14 L. R. 
371 (Rev)-!; R. D 50; • see also 16 C. L. J. 354=17 C. W. N. 662 ; 6 W. R. Mis. 
64 ! 27 C 38 ; 9 C. W N. 703 ; 40 M. 302 ; 38 C. 13 { 57 n. 507 = 146 Ind, Car. 340 
■35 L R 6«S»A.l.R J933 Bom 350 A/ejiff/’ for maintenance isunattach- 
nble but a Receiver can be appo nted 10 manage the /»//> for the decree-holder A. I. 
R. 1933 Nag 266 ; see also A. 1 R. 1936 Lah 830-165 Ind. Cas 519 (right of 
residence] A mere right of maintenance cannot be attached and sold. 40 M. 302 = 
30 M L J 36i-34lnd Cas 381 ;seeal$o2tO C.329-6O L. J. 137-49 Ind. Cas 
5 11. Heritable annuity conferred by Will is liable to attachment as it Is essentially 
. .1 . •• . .... » . « Q 25o-63lnd. 

' I ' ... . • xeiver can be ap* 

■ ’• * * • • out of the same a 

* * • . • 'and applying the 

■ ... * * • 176-3 Pat L R. 

ii42=4rA. 385 = 52 I- A. 162-49 M. L. J. 544 -(i 925) M. W. N. 630-30 C. W. N. 
8i8-4t C. L. J. 383 = 23 A. L. J. 634=27 Boro. L. R. 849=87 Ind. Cas 295 (P. C.) 
The expression '‘right to rcceiv* ' - ' ■ . 1. • 1 » - 

to receive from .inother board, • 

Cas. 170=1935 M. W. N. 776-* . ' 

264 ; see also 158 Ind. Cas. 710 
Cas 6s = A I. R. 1935 Nag. 133 

1936 Lah. 55= 17 Lab. 378- 163 mu, ws. luj. Mu amiuiiy payauie uuuci a win is 
not "a right to future maintenance” as contemplated by s. 60 (1) (n) of the Code and 
as such 15 not exempt from attachment. 159 Ind. Cis. 644 = 37 P.L. R. 261 = A. 1. R. 
1935 Lah. 811. 

Clause (p). — Section 60 fp) applies to movable property only. A, I. R. 1935 
Pesh. 113. 

61. [AVai.] The “Provincial Govcrnmcnt“*t, may by general or special 
order published in the “official Ga2elte.’’t declare 
that such portion of agricultural produce, or of 
any class of agricultural produce, as may appear 


Partial exemption of agri- 
cultural produce. 


•For“Local Government'’ the words “PiOvIncial Government" have been subsil- 
luted by G. I. Order of 1937. Cut in Burma read *Co\ emor" for the words “Local 
Government." , . ^ 

f The words "with the previous sanction of the Governor-Genera! in Coancil* 
were omitied by s. 2 and Sch. I. Part 1 of the Devolution Aci, 1920 (38 of 19:0). 

t For "local official Gazette" the words “official Cizetic" have been substituted 
by G. ! Order of 1937 in British India. Dot in Burma read “Gatctie" for the words 
“official Gizeitc.* 
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lo Ihe "Provsncinl Governmenr** to be necessary for the purpose of providing 
until the next harvest for the due cultivation of the land and for the 
support of the judgment debtor and his family, shall, in the case of all agri" 
culturists or of any class of agriculturists, be exempted from liability to 
attachment or sale in execution of a decree. 

62. [S. 271.] (1) No peBon executing any process under Ibis Code 

j » directing or authorizing seizure of movable 

ing-'houses.^ P / a wc - pjopetty shall enter any dwelling-house after 
sunset and before sunrise. 

(21 No outer door of a dwelling house shall be broken open unless such 
dwelling-house is in the occupancy of the judgment'debtor and he refuses or 
in any way prevents access thereto, but when the person executing any such 
process has duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occupancy of a 
woman who, according to the customs of the country, does not appear in 
jublic, the person executing the process shall give notice to such woman 
that she is at liberty to withdraw ; and,- after allowing reasonable lime for 
her to withdraw and giving her reasonable facility for withdrawing, he may 
enter such room for the purpose of seizing the properly, using at the same 
time every precaution, consistent with these provisions, to prevent its 
clandestine removal 

Scope —A shop or a godown is not a divellmg-hoose. x B. Oo 
Clause (3l.~i4S Ind Cas 259«34 Cr L. J.963. 

63. IS 285.] (') Where property not in the custody of any Court is 
Property a, lachtd in execu- “"to »K»cl>nKnt in execution of a«reee of 

tlon of decrees of several Courts than one, the Court which shall 

Coutw. receive or realize such property and shall ’deter* 

,u,. L °J*ne any claim thereto and any objection to the 

attachment thereof shall be the Court of highest grade, or where there is no 
dinerence in grade between such Courts, the Court under whose decree the 
property was tirst attached. 

(2) Nothing in this section shall be deemed to invalidate anv nroceedinz 
taken by a Court executing one of such decrees. proceeding 

jin=o°S®T, '«*™oyabIe property. 7 M. 47 ; but see 7 C. 

lion should 

, ■ ’ which the 

hat extent 

< < . . ■ rme Court, 

il'y'SirS" ',h' C»«'l'»'b“y dT.S„Tc"Sr" 


• . I»rincrple ol fair distribution, and not the 

II nil me Courts be ol ib'e .i.J* superior Court and 

»hichf„st auach.d Ibe by llie Cour; 

inferior grade or the Court o? ihZ* ean,^ j purpose it is the duly of the Court of 
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have been allachmcnts in execulion of money decrees prior to the actual receipt 
of assets. The decree-holders in ail such Courts will be entitled to rateable distri- 
bution under s. 73. 40 C. W. N. iJoy^A. I. R. 1936 Cal 723 ; see also 59 Mad. 1028 
= 44 L. W. 358 = 1936 M. W. N. 655=»A. I. R. 1936 Mad. 797 = 71 M. L. J 32?; 
>935 M. \V. N. 1300 = 69 M. L. ]• 900 ; 37 Bom. L. R. 78 = A. 1 . R. >935 Bom 176 
■*59 B. 310=159 Ind. Cas. 505 ; A. I. R. 1935 Mad. 938=1935 M. W. N. 1046= 
42 L. W. 783. A Small Cause Court which has a higher pecuniary juiisdiciion than 
the Additional Small Cause Court in the same area is a Court of higher grade 
within the meaning of this section. A. I. R. 1936 Nag. 270. Attachments by the 
High Court and the Court of Small Cause sltind in the same footing The Small 
Causes Court decree need not be transferred to the High Court where the execution 
proceeding is pending. Section 73 must be read subject to s. 63 A. I R. 1934 Cal. 
559=61 C. 240 = 152 Ind. Cas. 60 =A I R. 1934 Cal. 559 When property is 
attached by more Courts than one, each of them has juiisdiction to sell it 
and this section merely declares hy which of such Courts that jurisdiction 
should be exercised. 22 II, 88. Property attached by two Couits one of a 

superior, and another of inferior grade cannot be sold by the Court of lower 
grade. 27 A. 56 = A. W. N. 1904, 160 ; 56 A. 538. Attachment and sale by inferior 
Court of immovable property, subsequent to aiiachment in execulion of decree of 
superior Court is not necessarily illegal and without jurisdiction. (1917) M. W. N. 
505 = 33 M L J 217=22 M.L.T. 119=41 Ind. Cas. 612 , 32 Ind. Cas 927 532 Ind. 
Cas 41 ; 38 C. L J 266=A.I R. 1924 n-, «*r 
of property by h irsi Class Suboedinat • ■ ' ■ 

Second Class Subordinate Judge First ■ 

sale proceeds to his Court for rateable * ' « . 

655-27 Bom. L R. 917-89 Ind. Cas. 980; see also 98 Ind. Cas ‘628- A I. R. 1927 
Mad. 67-51 M* L. J 66t J A I. R 1924 Mad 889=47 M L. J 720-20 L W. 864 = 
84 Ind. Cas, 265. Holders of decrees of inferior Court, whose execution had been 
stopped by the superior Court under s. 63, are entitled to rateable distribution 
without any further application. A. 1 R. 1925 Cal. 966 = 29 C. W. N. 575-87 Ind. 
Cas. 783 ; A. I. R. 1928 Rang. 157-6 R. 131 = 110 Ind. Cas. 744 i see also 46 C. 64 = 
37 C L ] 145. Object of this section is to prevent confusion in the execution of 
decree. A. I. R 1921 Pat. 140=3 P. L T 19=6 Pat. L. J. 332-62 Ind. Cas. 33. Pro- 
•- «,«—•— -f-.*— j-iT,.*-. r-. ... cannot be sold by 

ch sale when it has 
B 2 P. L. T. 719-6 
where it extended 
Ml. 143-43A. 6i3 = 

* >r Court IS prior to 
g rateable distribu- 
ubsequent rateable 

disiribuiion cannot be claimed without application. 25 C. W. N. 740= A. I. R. 
19JI Cal. 87-63 Ind Cas. II ; see also 64 Ind. Cas. 493 -A. I. R. 192= Mad.3- 
15 L. W. 245-41 M. U j. 378 ; A. 1 . R. 1921 Pat. 140=6 Pat. L J. 332 = 2 P. L. T. 
7I9;A.L.R. 1933 All 79 S = A.I. R. 1933A 563-1933 A. L J. 911. Court of 
superior grade has jurisdiction to receive the amount nnd determine all claims 
thereto. A. L. R. 1933 M. 569 = A. 1 . R 1933 M. 342=65 M. L. J, 34. Sections 63 
and 73 most be read together. Words "any claim" in s 63 include claim for rateable 
distribution under s. 73. A. 1 . R. >937 Nag. fo ; see also 40 C. W. N. j 307 = A. I. R. 
1936 Cal. 723. 

Sub-eeotion ( 2 ) — -Sale of propertr bv Court attaching it subsequent to attach* 

meet by one r* . r. - -ub-section 

(i) of 5. 63 A • - .. J. 328- 

59 M. 1028 ; . ■ ' > A. I. R. 

1934 PaL sn-.j. ...u. -»... yu_. 



64 . [S. 276 .] Where an attachment has been made, any private transfer 
or delivery of the properly attached or of any 
Inttrest therein and any piyment to the judgment- 
ar.«,uachr»,nliob.,0.d. dividtnd or othtr monin 

contrary to sucli attachment, shall be void as against all claims enforceable 
under the attachment. 
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Explatialioti.‘~-Tox the purposes of this section, claims enforceable under 
an aiiachment include claims for the rateable distribution of assets. 

Scope.— Seciion 64 relates to private alienation of property after it has 

’ v.j K.. nf A Court A. I R. 1930 Lab 858«I28 Ind Cas. 304. » 

• . been made after the isriie of 

. I, R. 1930 Lab. 858 = 128 Ind. 

■ , . ■ when all processes of attach- 

it have been served, and not 
' - ' • •■•I* • ii, 58=9 Pat. 860=12 P.L.T. 393 

, . I. U. i933Rang 267 ; 193 A.L J. 

. 6I.U.(RanB) 119 5 A.I.R.193* 

■ ms. It does not confer any title 

tion and he is only entitled to be 
: j ,7 C. 122=123. Ind, Cas. 7375 see 
] II I = 123 Ind. Cas 510; A. I. R. 

■ . .. 8365; A I. R. 192J Lab. 261=3 

I a . • 170=8 O. L. J. 358=16 Ind ‘Cas 

a ■■■•■' t “ ] 65 = 62 Ind. Cas. 121. 

Far the purpose of this seciroo attacntricm unes effect not from the dale on 
which It is ordered but when it is made under Older 21, rule 54. 32 Ind Cas. 276 ; 53 
Ind. Cas 207 = 42 M. 844 (F. B ) ; (I93») M. W. N. 259= A. I. R- (>930 Mad. 570-. 
see also A. L R 1934 All 12 

Attachment before judgment is not a process in execution of a decree. Attach- 
ment in s. 64 covers attachment before judgment. A.I R. 19:2 Nag 238=68 lod. Cas. 
j88 ; see also A. I. R 1929 Cal. 494=33 C W N. 805= 57 C. 274=122 Ind. Cas. 
637; iij Ind. Cas. 353=A. I. R. 1928 B. 444=30 Bom L R. 1136 An attachment 
’ ‘ —■*— is posted in the Court house 590.1176=36 

■ ' A L .R. 1934 All. 12=1934 A. L. J, 1501, 

e made in the manner and published as pres- 
■ ‘ ‘s. 857 { 36 Ind. Cas 732= 3 0, L. T. 422 j see 

• * • Cas. 188 ; 12 P. L. T. 398=A. I. R. (1931) P. 

58=129 Ind, Cas 142 = 9?. 860. 

Section 64 protects a creditor only from those transaciionj which are subseqaenf 
to attachment. 21 C. W. N. 158=34 Ind. Cas 953-23 C. L. J, 115. A property was 
attached by a decree-holicr but the assets were not brought to the Court. Pending 
this attachment, the property was transferred. Subsequently another decree-holder 
attached the same propetiy ar • • . ’ ' • • • . ■ 

could enforce his claim under 
he was not entitled to do ■ 

never got the assets into the executing Court and further the present attaching 
creditor under his atia^inen^ never applied for rateable distribution. A. I. R. 1937 
• ' ' ' ’’■distribution is placed on 

Cas, 77 o=A. 1. R. 1934 
• ^ ' ide.it has to be shown that 

. .. . - ... .. ^ ^ sayingthat it 

' _ uction-purebaser. 

■ * ■ > 64 is to prevent 

A.1 R. 1934 All. 

5-j,' , ' ' ’ after attachroent 

to be void, does not cover the enforced execution of a conveyance in obedience 
to a decree of Court. A. I. R, 1936 Nag. 163. Agreement entered into .before 
atiacbment is not affected. Ibiii\ see alsa A I. R. 1936 Nag. 209 ; 19 N L. T.94; 
A. I. R. 1935 All. 391=1935 P. L. J. 749=154 Ind. Cas. 4375 158 Ind. Cas. 940= 
1935 M. W. N. 942=41 L VV. 544=A.r. R 1935 Mad. 872 = 69 M.L. 1.678=8 
R. M.389. 

An alienation which is void by reason of its being made contrary to an attach- 
ment cannot revive or be validated by reason of the attachment ceasing as a 
result of the execution being stmefc off 39 c. W. N. 733. If there is a valid 
attachment of debt, the satisfaction of the decree In which the debt might have 
been merged would be void under s. 64 against all claims and objections under the 
attachment. A. I. R. 1934 Pat.^ 619=153 ind. Cas. 795. A private transfer 
of properly under attachment is not absolutely void but is only voidable. 
63lnd. Cas. 108; see also A. I. R. 19*5 Mad. 338=47 M. L. J. 913 = 8$ 
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Ind. Cas. 349. Mortgage during attarhment is not binding on auciion purchaser. 
A. I. R. I9J3 All. 443*"44 A. 714 = 20 A L. J 712 = 68 Ind. Cas. 790. Prior Iransftr 
IS not affected by attachment before judgment. A. I R. J9;8 Dom. 545 = 30 Bom L. 
R. 1488=115 Ind. Cas. 414 i A 1. R. 1921 CaI.8oi"33C L. J 7=62 Ind. Cas 167. 
Section 64 IS intended for the benefit of the decree.holder. He can however agree 
r. , . . , , .. . . » L W, 988 = 44 M. L. J. 80=72 Ind. 

•f a promissory.note from receiving 
• A. I. R. J923 Mad 317=44 M. L. 
J. 200=^1923; M. w. iS. 91 = 72 tnu. toy. 

» , .f — . ...1. 3., -ny interest or 

■ A I. R. 1929 

■ ■ ■ ■ nt attachment 

er the attach- 
ment ceases to be enforceable A. I. R. 1928 Dom. 545=30 Bom. L. R. 1488=115 
Ind. Cas. 414 ; see also 118 Ind. Cas 6i5=A. I. R, 1929 Rang 229=7 Rang. 2ot. 
Attachment under s 64 is that underwhich eeecution sale is held and not attachment 
of creditor who is paid off A. I R. 1928 Dom. 545=30 Bom. L. R. 1488=115 Ind. 
Cas. 414. Attachment does not continue after dismissal of execution application A. 
I. R. 1922 Kag 81 = 66 Ind. Cas, 850. Where claim suit is decreed and attachment is 
raised, but the decree is reversed on appeal, the attachment revives and renders 
transfer during interval invalid. A. I. R. 1922 Nag. 138 = 4 N. L, J. 213 = 65 Ind. Cas. 
2Ja 

Assignment of a debt or fund, equitable or legal, involves a transfer of an interest 
m that debt or fund. A. I. R. 1929 Rang. 2i9“7 Rang. 201-118 Ind. Cas 615. 
p.A..,. .. J . J— ijy pfivate sale. Subse- 

' was dismissed. In the clr< 

V. I. R >928 Dom. 545-39 
. « i$e persons who have claims 

enforceable under attachment that can take objecilon that the transfer was void. 
A. I. R. J939 Pat. 1-7 Pat. 726-9 P. L. T. 822-113 Ind. Cas 673- A person who 
has merely obtained an attachment before judgment cannot put up a claim for 
rateable distribution. A. I. R, 1928 Bom. $4S*’3o L. R. 1488=115 Ind. Cas. 
4*4 No title passes by virtue of attachment. A. I. R. 1929 Lah. 90=10 Lah. 491 — 
30 P. L, R. 6=113 Ind. Cas. 907. 

Where attachment is wrongly released, • ’ -«i..« K.«t. ... 

the time when attachment was first made. . • •• 

L. J 418 = 83 Ind Cas. 233 ; but see A. 1. F 

5-38. 715 . 62 jnd. Cas. 131 = 40 M. L J. 65-44 M. 23S = A. l. K. 1921 luau. 3u. 
decree embodying ionafidt transfer is not private transfer. 68 Ind. Cas. 673=41 
J • ^ J..SS7“4S M. 103. A purchaser under a private sale void under s. 64 has no 
lien of his purchase money on the property. 34 Ind. Cas. 34. 

Air9/-i.m», — •—led by s, 64 but by Order XX/, rule 53. 

22=113 Ind. Cas. 673 Vesting order by 
, • . .... I — no analogy wtih 


. —(1928) M. W. 

ted’ to*"*** *- W. 109=55 M. L. • Mortgage cxecu- 

• 928 Mad.^o ■ 

cuied by Cou ■ 

mortgage is r . 

property cffei ■ ■ , 

the mortgage ,, _ 

3fi-A. LR ■ . - ■ 

W. N. jo 63 = , ^ 

K-I-SSC. L J.3'2,(P,C) 

Where the amount due under the writ of execUlion is paid and the attachment 
comes to an end, there are no further claims enforceable under the attachment in 
reipect of which the alienation can be said to be voi'l ini ex port /ulo the aliens- 
non is rehabihtaaied in law. 10 B. 199-138 Ind. Cas 501- A. 1. R. 193s Rang 103- 
AL. R. 1932 Rang. 234 s but see A. I. R. 1933 Nsg. 82-A I. R. I933 Nag. 349- 
rhongb J piaioiiff has obtained his decree there is nothing to prevent the judgment- 
debtor disposing of his property before it has been attached in execution ol the 
decree, A. I. K. 1932 Smd 161 = 26 s. L. R. 158-A L. IL i93»Siodl9J. A 
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transferee of properly pending Us attachmerit in execution of a decree Is entitled to 
apply to set aside the sale held pursuant to the aitichment on the ground of 
roaierial irregularity or fraud. 63 M. L J. 0 + 5 “ 3 ^ W. 78 i =* 140 lud. Cas. 600. 

In case of attachment before judgment, actual attachment and not order lor 
itlacbment IS the starting point for avoidance of transicr. A. L. R. 1934 All iJ = 

. - . • , • -• j... — -reate a charge in favour 

■ *. ■ be effective as quesiion- 

• attachment withm the 

■ ■■ to being the attachment 
unaei winui me exccunuii iaie is luaui. auu iiu oiuei. A. u. R. 1933 Nag. 239“A. i. 
R. ig 3 N«g. 230'=>I44 Ind Cas 6Si = I. R. 6 N. 5. The operation ofa registered 
deed from the dai2 of execution is not in any way affected by attachment of property 
between date of execution and legisiraiion. A. L. R. 1933 Cal 33 »S 9 C ii 7 D*» 3 u 
C. W. H. 733=“A. 1 . R. 1933 Cal. 2i2>» 142 Ind. Cas 452. 

There is a distinction between an attachment made before judgment and one made 
after decree. If after attachment a decree Is passed it is not necessary for the 
plaintiff to re-atlach this property in execution, but he can immediately apply for sale. 
Transfrrs by the defendant after the attachment will be void against the plaintiffs 
claims enforceable under the attachment. If the suit {5 dismissed by the Caurr, or jf 
any decree is passed in plaintiff's favour is reversed on appeal or annulled on review 


EsphnaHon—M a party comes and says ihat he Is entitled to rateable distribu- 
tion under s 73. before be cars ash the Court to apply the provisions of the 
Explanation to s 64 to bis case, he has to prove that there are assets which have 
come into the hands of the Court U is necessary that the decree-holder who seclts 
to enforce his decree should also get an attachment at his own instance. A t- 
1934 AH. 1069 The combined effect of s. 64, C P. Code and the explanation svhteh 
has been added thereto is to extend the protection ol that section to the claimants 
for rateable distribution against private alienations of ptoperiy after aitachmenh 
just as much as to the decree-holder at whose instance the attachment Is made. 
1936O. W. N 86t«t64 Ihd, Cas. 1037. A claim for rateable disiribution of assets 
whkh 18 a claim enforceable under the attachment under the ExpUnation to s. 64 
C. P. Code, must be laken to mean a claim enforceable under s. 73 C. P. Code 
It must satisfy the conditions laid down by s. 73 C P Code 39 C. W. N. 1076 ; 
see also A, 1 . R. 1934 All. 1057 ; but see 13 Pat. 446* A. I. R. 1034 Pat. 685. 


bALB. 

65 . 18 . 316.1 Where immovable property is sold in execution ofa 
Purchaser's title. decree and such sale has become absolute, the 

., . , , pTopeny shall be deemed to have vested jn 

l?„“.heS aSta?'” 

if ftt Imrchaset ftom ft, dale of ils sal, and 

the sale being set aside the former 


R. igaS Pat. p L T ^ ptoperiy after the sale A. j- 

aside only if id. * R«tchaset at a Court sale i-it, have the sale set 

Otherwise lie ’ 

be in the pr 
Lah. L. ]. 30 
12«(1929)M 
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Property sold vests from the date of sate in the purchaser who Is entitled to profits 
and responsible for loss from that date. A.(.R.i926Nair>i7=S8Ind,Cas,693; 
A. I. R. 1923 Pat 3SS = 4 P. L T. 318= 1 Pai. U U. 26) = 73 Ind. Cas 451 ; see also 
1936 R. D 49. Prima facie and in the absence of anythin],' else, where land is sold the 
structures or buildings thereon do not pass. A. I. R. 1926 Cal. 27^^53 c. 862090 
Ind. Cas 901. Purchaser’s tights at res'enue and voluntary sales are distinct. A. I. 
R. 1926 Cal. 97»»52 C. 862=»9Qlnd. C.as. 901- Decree holder’s failure to fulfil the 
conditions on which he was permitted to bid does not invalidate the sale in favour 
of highest bidder. A.l. R. 1926 Pat. 33S=l*9ib) P^t. I38«=g3 Ind. Cas. 44i. 

T" . simple money decree against Hindu widow 

. ■ • ' 1926 All. 715=48 A. 637 = 24 A. L. J. 873. 

• • * ■ ", for tide to vest which it does on confirma* 

i.u.uuaieol sale. 95 Ind. Cas 963. Execuiion sale expressly subject to and 

admitting exisitnce of a inoTi gage cannot operate against mortgage. A. ] 11.1926 
Nag. 446=93 Ind. Cas. 563 The anciion-putchasei’s title is good against a mort* 
gagee under an invalid mongage who can get equitable relief only by way of re- 
payment of lus morigage-aroouni A. 1 R $927 Rang. 332=6 Bur. L. J. 230=106 
tnd. Cas. 861. A gUt auihoniirg the donee to take possession by auction-purchaser 
made bttore confitmaiion ot sale passes title though the donor is not actually in 
possession. A.l R, 1927 Oudh 261 = 2 Luck 496= 102 Ind. Cas 72. Purchaser its 
execution of morigage-decree can claim a right to the charge in favour of the mort- 
gagor, if that was all the right, title and interest of the judgement-debtor. A. I. R. 
1927 Cal 359*"4S C L. J 151. Where property over which roainienance charge in 
pauper suit is decreed directing realisation of Government costs from arrears of 
msinien*''''-* •• • - . ,{,(,5^ costs, the sale is one of equity of re- 

• , * ■ nenaoce. A. J. R. 1925 Cal. 859^94 Ind. 

* , • • . the title to ihe morigaged property vests 

* * ' * * jv J* pfo^riy .18 sold ill execution of the decree 

Oil lue mortgage. A L. R 1933 0“dh 619 The title of the auction-ourchaser is 
derived from the sale and not from the sale cestmcaie. It accrues on the sale be* 
coBiiog absolute but takes effect from the date of sale itself. The sale certificate Is 
mttely evidence of title of the aucttoo-potchaset and not the title-deed in tbe sense 
that the title IS conveyed or created by it. The word “sale cetiificaie' itself denotes 
that U is only a ceitificaie by the Court that the auciionjiurchaser bad purchased 
the property, 136 Ind. Cas. 49“ A. 1. R 1932 Panto; 9O. w. N. 948=140 ind. 
Cas. 560=16 R. D. 667. 

68. [S. 3l7.] (1) No suitshall be mainuined against any person claiminji 
- . . , title uttdet a purchase certified by the Court 

Suit against purchaser rot ,^^1, manner as may be prescribed on 

purchaiS bc'4”ofSrt,irSf >'>' bThU " 

plaioti/r. behalf of the plaintiff or on behalf of some 

one through wboui the plaintiff claims. 

(2) Nothing in this section shall oar a suit to obtain a declaration that 
the name of any purchaser certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real purchaser, or interfere with 
the right of a third person to proceed against that properly, though ostensibly 
sold to the certified purchaser, on tbe ground that it is liable to satisfy a 
claim of such third person against the real owner. 

Scope— Section 66 raises an irrebuiiaMe presamp'ioa in favour of the auctloT 
purchaser but there is ncihiiig fv prevent the latter from creating a trust in favo'ir 
ol the person who suppliftl the purchase money. Such a coarse is boi possible 
after the passing of the Trust Act, which requires a insltomem for 

creation of trust Rm twelve )eirs’ enjoymeet by the beneficiary will lagtoeraJ 
confer a prescTiptbe tight even in theabsecce of a registered iastniT.ect. A. l. R. 
*934 Alt 990. Section is intended to discoarage lemmi purchasers at eierJiion 
sales, held by the Ccuit by penaUsirg she person who purchases lemmiia the name 
of another. 61 C. 440— 150 Ind- Cas, lciss**38 . N. 494"’A. I. R- I9J4 
567. The penally applies equally to any one claiming through him.. /«'f This 
seaion applies where claim is made against the represen'a'ive in ic(westofihe 
auction purchasers. 4 A. W. R 974 2 s-e a'sa A. I. IL 193* CsL 322— fit C J7t~ 
150 Ind. Cas 77S A I R. l93fiA11 7So-'»9J5 P. 1- J- ilfi)- tfiS 1=^ C**- 7o> 
This section is not retrospective. 40 C. W. N.470 ^ recovery 

advanced to fena^ti auction perchaser is not barred by this sem^a. A. L K ISJ, 
C. P. Code— 21 
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Pat. *2Q-17 Pat. L. T. 59i = i62lnd. Cas. 553. Underihis section, the suit of a 
plaintiff who bases it on the ground that he was the real purchaser of a Court sale 
and that the certified purchaser was not really so, must fail. But if the real owner 
is in possession of the property and the certified purchaser want to take advantage 
of his name being in the sale cerUficate and brings the suit on that basis, the 
real owner can successively defend it on the ground of his being the real purchaser. 
A. I. R. 1933 Pat. 230*12 P. fit 6 *i 4 P. L. T. 2o8 = A. I. R. 1933 Pat 264 5 see 
also 118 Ind. Cas. 713 ; 108 Ind. Cas. i3o=A. I. R. 1928 AH. 619*50 A. 312 = 26 
A. L. J 245= !o 8 Ind. Cas. 130530 C. W- N. 160=53 C. 297= A. I R. 1926 Cal. 
542 5 A.I. R. 1925 Nag. 41*82 Ind. Cas. 541; 27 C. W. N. 208*37 C. L. J. 413 
= A l.R. 1923 Cal 302*75 Ind. Cas. 196 ; 4$ 856= A. I. R. 1922 Mad. 481* 

43M.L.J 363=73 Ind. Cas. 478;47 A. 711*19 A L. J. 787=63 Ind. Cas 6765 
43 A. 416=19 A. L. J. 227=62 Ind. Cas 725; 62 Ind, Cas 72o = A. I. R. 1921 
Pat 39=(i92i) Pat. 21 ; 58 Ind. Cas 745 = 24 C. W. N. 659 The rule in this 

section has no retrospective operation A Lit. 1923 CaL 228 = 36 C. L. J. 356 

=27 C. W. N. 305=70 Ind, Cas. 556; but see 43 A 4t6=i9A. L. J 227*62 Ind. 
Cas 725. Section 66 bas to be sinctly construed. 33 Bom. L. R. 1296* A. l.R. 
1931 Bom 578. Where after the Court sale a transfer of title has taken phcc in 
favour of the plaintiff and the plaititiff is already on the position of owner, a suit by 
such plaintiff is not barred and ibe case goes out of the four corner* of s. 66. 32 P. 

L. R. 295. An objection under s. 66 goes to the root of the case and does not 

depend upon disputed facts and may be allowed to be raised at any stage and 
the Court is bound to give effect to the plea. 35 C. W. N 940 Purchase by one 
joint decree-holder out of j'oint fund enures for benefit of all the joint owners. 
A 1 . R 1933 All 854. A suit bound on dispossession after an adverse possession 
of 12 years IS clearly not a suit profited by s 66 and does not. become so by pioof 
of on an alternative cause ol action. A I. R. 1929 P. C. 228-33 C. W. N, 
1061-50 C. L. J. 3 S 7 " 5 ^ I A- 330-31 Boin.LR. :393-J2oInd. Ca5.6si. The 
plea of prphibiiion under s, 66 can be pat forward and give effect to at any stage of 
the suit even in appeal for the first time 3 O. L. J. 508-37 Ind. Cas.iii. 


In a suit by an heir of the certified purchaser to eject the defendant it Is open to 
defendant to sec up his own title to show that the certified purchaser was a 
If/tamiifar for hm. 31 Ind. Cas. 58=11 R L R. 130 A suit for confirmation of 
possession of immovable property against a private trai.sfree of the eeilfied 
purchaser as henamtdar of the plaintiff is not barred. 32 Ind. Cas. 963. Suit 
against auction-purchaser b) a person alleging that It was so purchased in trust for 
him IS not barred. 3 L. W. 233={i9i6) i M. W. N. 184-33 Ind. Cas. 1000. 
The words "certified pnrchaser" m s. 66 ioclude persons claiming under Court 
purchaser, aa O. C. 222*6 O L. J. 565-53 Ind Cas 961 A suit for declaration 
that the purchase by certified purchaser is Unavu for plaintiff is barred by this 
section. 2 O. L. J. 584 = 32 Ind. Cas. 363 ; see also 32 Ind. Cas. 434 = fiai6) l M. 
W. N. 220=3 L. W. 86- , Where certified benami purchaser sues for e?e«ment. 
this section has^no applialion 4 L. W. 609*31 M. L. J. 877 = 37 Ind. , Cas! 

• It between members of a joint famity /rt/rr/r. 

.. ' • 3 °; L J 508=37 Ind. Cas. Ill; 

1 ■ ■ " Hmuu family purchasing property at Court 

family funds, bars claims of members 
. '!"8 family acquisitions. 4 A. I59* 

21 C >v.,N 1005*20 i,. i..j. 267=44 I. A. 201 P. C =40 Ind Cas. 988. 

Suit by a judgment-debtor against an auction-purchaser to enforce an aeree- 
mtm to re-convey the piopo.tios lo h.o ootored tclcrs the sal. is 

barttd by s. 66. so Ind Ca. s,6 A soil by the principal against the agent tot 
recovery ol properties potchasedby the egent ,n his own name bet with thS princi- 
pals money and for the pi.ncipal’s benefit in e Conrt anclton Ihongh wi* the 
knowledge of the principal, is ^maintainable. (1919) M. W. N 695 = 9 L W. 276=49 
!* *, ■ me of one but out of joint 

joint fund. 24 C. W. N, 

. in title of the cenified 

32 cT W. N._ 7 S 9 -^ .An agi'eemjpt^to conv^ ’soh'sjque'nu'o pmLhl^Ts'Ma'iremed 
‘ ■ 1920 P. C. 30-43 M. 643-47 

, ■ Cas 395 5 see also 42 M. 615 

’■ , 38 *A. I, R. 1932 Cal. 170. This 

'ven fraction ot properly. 57 Ind, 
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Cas. 6S4. This seclion does not apply 10 a sale by a Receiver, A. I. R. t926 All. 
124048A 2o;»34 A. L J.36a9o]nd. Cas. 116 This section in no wayafTects 
the title cf persons interested beneficially in the purchases otherwise than by way of 
benami. A. I R. 1924 Oudh 2i8=ioO. L J 481 = 78 Ind. Cas. 393. Section 66 
does not exclude evidence as to the auction-purchaser being a for another 

u ..1. — . * t T> igjj Oudh 20=11 O. L. 1.466=84 

' • venture to buy a property at a Court 

* • • ■ . * sale certificate is issued in the name 

• ■ • of the property is not barred under 

s 66. A I. R. 1926 Bom. 523 = 50 B. 600=28 Bom. L. R. 94? -97 i“d. Cas. 688. 
Objection under this section can be taken at any stage and the Court is bound to 
give effect to the plea. 136 Ind. Cas 538 = A. I. R. 1932 Cal. j 70. Claim is birred 
under this section, although It relates to share in property sold. A. I. R. 1937 AH, 
176. Section 66 (1) is no bar to suit to rectify sale-deed when these was a 
purchase at Court sale and thete was subsequent contract by henamtdar to sell house 
to person for whom he had purchased benatni. A. I. P. 1937 Mad. 362 ; see also 
A. I. R. 1934 All. 990 i 62 C. L J. 88 

Sub-section (.2) — Ostensible purchaser cannot plead his own fraud as defence 
to suit for possession by purchaser. A. I, R. 1925 Mad 1016 = 22 L. W, 

313 = 91 fnd. Cfis. 776 ; see also 4 B. L. R. App 32. 

*67. [S. 327.] (1) The “Provincial Government,” +J may, by notification in 
,, . , . _ the “official Gazette,'' t make rules for any 

.n loca* area imposing conditions in respect of 

land in execution of decrees of *7 in land in 

for payment of money. execution of decrees for the payment of money, 

where such interests are so uncertain or undeter* 
mined asi in the opinion of the “Provincial Government,” f to make it 
impossible to fix thiii value. 

§ I (2) When on the date on which this Code came into operation in any 
local area, any special rules as to sale of land in execution of decrees were 
in force therein, the “Provincial Govetnment”t may> by notification In the 
“official Gazette,” t declare such rules to be in force, or may [| by a like notifica- 
tion, modify the same. 

Every notification issued in the exercise of the powers conferred by this 
sub-section shall set out the rules so continued or modified.] 

Scope— Publication of sale at the Collector’s office is necessary both in the case 
of ryolwari land and eofranchUed Mcr/'r/// Village. A. I. R. 1924 Mad. 217 = 46 M. 
736 = 45 M. L. J. 363 = 75 Ind. Cas. 369. 

DsLtGATION TO COLLECTOR OF POWBR TO BXICUTB OECRBBS AOAINST 
IStatOVABLB Propbriv. 

68. [S. 320, 1st para.J The “Provincial Govcrnmenl,”t may ^ declare, by 
r,^ . . , . , noiificition in the “official Gazette,” t that in 

any local area thc exccuiion of decrees in cases 
cutioi ofctilain'ilreree, ' in “ Cowt hj, ordered any immovable 

property to be sold, or the execution of any 

* Section 67 was re-numbered 67 (i)by s. 3 of the Code of Ctvil Proceduie 

■ ■ ■ . • , • • ■ • s ‘'Provincial Government" and for 

• . ' . I ■ • « ■ Hcial Gazette" hare been substitu- 

■■ ■ ■ ■ . . I • • *. in British Burma those two words 

' ' respectively by G. B, Order of 

1937 ; therefore for those two subsiiioied words read 'Governot* and "Gazette’' 
respectively in British Burma 

J The words 'with the previoos sanction of the Goreroor-Geoeral in Council’’ 
were omitted by s. 3 and Sch. I, Part l,of the Detoluiion Act. 1920 (j8 of i92o}> 

§ Sub section (3) was added to sec.fiybys 3 of the Code or Civil I’roceduie 

(Amendment) Act, 1914 (t cf 1914). 

I! The words "with ihe previous sanction of the Governor-General in Council" 
were emitted by s. 3 and SeV I, Part I. of the Derolmioo Act. 1920 (38 of 1920). 

T Certain words after this repealed by Act 38 of 1920 have been omitted. 
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paiticular kind o{ such decTees, 01 the execution of decrees ordering the sale 
of any particular kind of, or interest in, immovable property, shall be 
transferred to the Collector. 


scope.— The Local Government has no power under this section to transfer to 
the CoHector an execution case pending in a Civil Court in avhich the Court has 
already sold the property but the sale has not been confirmed. The power is con- 
fined only to those cases in which the property has not been sold but only an order 
for sale has been pisicd. A. 1 . R. 1934 Ondh 143. After transfer under s. 68 the 
Civil Court cannot interfere with the orders passed by the Collector or rectify mis- 
takes committed by him. A. I R. 1928 All. A 827 = 26 A. L. J. 769=115 

Ind. Cas 125; 109 Ind. Cas. 381 = A. I. R. 1928 Nag. 207 ; 46 A. 562 = 83 Ind Cas. 
765. Simple money decree cannot be transferred to the Collector if no immovable 
property is directed to be sold. A- 1 . R *926 Ocdh 318 = 92 Ind. Cas. 906 ; see also 
A. I. R. 1926 All. 339 = 48 A. 392 = 24 A. L. J. 397=93 Ind. Cas 1020. It is only 
when the property attached is capable of being sold -ryid is a revenue paying estate 
that the Civil Court can transfer the decree to the CollCttor with a clear direction to 
sell the property. 31 N. L. R. 239=A I. R. 1935 Nag. 133 If it Is dechred by 
notification that a decree for sale of a patticular kind of property should he 
transferred to the Collector for execnlion, a sale of ihe property, if m.ade by a Civil 
Court, IS void as such a coitficaiion ousts the jurisdiction of the Court so far as 
regards the execution of the decree. A, I. R 1934 All 314 All that the executing 
Court has to see is whether it »s a case in which a decree-holder asks for the sale of 
the agricultural property, and if that is the case, the decree has to be transferred to 

. f.. . .1., r- 1 . . • aid be 

• .has no 

• ; which 

V. I. R. 

I • • igainst 

le. A. 

* • . IS. 8:. 


• • 4 , porary 

alienation of the land of an agricultural tribe m satisfaction of a money decree is 
permissible. 4 A, L. J. 47 b “74 Ind. Cas. 194 After transfer of decree ior execution 
to the Collector Issue of an injunction to the Court which passed the decree originally 
IS obviously futile, A. 1 . R 1929 Oudh 235=6 O. W. N 226-4 Luck. 635-f>7 
Ind. Cas. t,^\. Where a decree is sent under s 68 to the Collector for execution, the 

'.;ree and the Court which sent 

■ ■ ■ the decree for the purpose of 

■ ' ■ X66-A I. R. (1931) All. 3W 

. . 806=38 Bom. L. R. 276- 

■ ■ 936 O, W. N. 489=162 Ind. 

, , r though the order 

for sal. was passed pT.or lecolTon ot decrees 

by sale of agncullotal lac. - . nolilicalioa being 

a matter of procedure affec . . q ,,5 

-A. I. R. 1933 Oodh 27 S-IO er. rv. N. 517=1.5 l„d, cas 363 = 8 Lab. 504, Where 
‘"S’’ »>' Collector and Collector llone could 
sell in Allahabad The sals of such property by the Civil Cnnrt A mm entirely 

"S'Sf «a°„°sfe?r-ed Mliofor ca^S.ng a ter.e «Sci: 

t 'toe™ A 1 R [Sis ^ 729-38 B"”' 

l58-S9 B045-^; u’fm L R%y”' J- “S i '• 'MS 


• 69 . [New.] Tl'e provisions SCI fonh in the Third Schedule shall apply 
Provisions of Third Sche- J® which the execution of a decree 

dule to apply, bas been transferred under the last preceding 

section. 


ersm';e'’itundl?'mrf'i'"r,^" "“'‘'"“I <<>r saecnlion under s. 68 Collector may 


S. 72 .] 
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70. [S. ,320, 3rd and 4th paras.] (1) The “Provincial Govetnmeni”* 
Rul« of procedure may male rules consislent with the aforesaid 

^ • provisions— 

(a) for the transmission of the decree from the Court to the Collector, 
and for regula'ing ihe procedure of the Collector and his subordinates in 
executing the same, and for re-transmitting the decree from the Collector to 
the Court •, 

(^) conferring upon the Collector or any gazetted subordinate of the 
Collector all or any of the powers which the Court might exercise in the 
execution of the decree if the execution thereof had not been transferred to 
the Collector ; 

{c) providing for orders made by the Collector or any gazetted subor- 
dinate of the Collector, or orders made on appeal with respect to such orders, 
being subject to appeal to, and revi>ion by, superior revenue-authorities as 
nearly as may be as the orders made by the Court, or orders made on appeal 
with respect to such orders, would be subject to appeal to, and revision by, 
appellate or revisional Courts under this Code or other law for the time 
being in force if the decree had not been transferred to the Collector. 


( 2 ) A power conferred by rules made under sub-s.ction (I) upon the 
.... , r,. , ^ . Collector or any gazetted subordinate of the 

Collector, or upon any appellate or revisional 
■ authority, shall not be exercisable by the Court 

or by any Court in exercise of any apellate or revisional jurisdiction which 
it has with respect to decrees or orders of the Court. 


Scope.— Though a Civil Court cannot interfere in matters declared to be In the 
Collector’s jurisdiction under *. 68 it IS not deprived of us ordinary jurisdiction in 
regard to other matters because tbe decree has been sent to the Collector 46 Ind, 
Cas. 83 $, A Collector acting under 8. 70 can pass order under s. 476, Cr P. Code 
• j ^ r f A Collector has no jurisdiction to set aside the 

' * • ■ re-transmitted ihe decree to the Civil Court and a 

■■ • ' order. A. 1 . R. 1926 All. 57S-48A. s68»»Ji A 

: ■ The Collector can make any correction in the sale 

certificate to make it conform with the proclamation of sale after confitmsiion of 
sale. A. I. R. 1926 All. S75-48 A- 568««»74 A. L. J. 687-95 Ind Cas. 578 j see also 
158 Ind. Cas. 753-1935 A. L J. 9I9"A. I. R. 2935 AH. 868. Suit to declare sale 
held by Collector under s. 68, null and void is not maintainable as Civil Courts has 
no authority in the matter of execution by Collector. A. I. R 1926 Oudh 612— 1 


71 . [S. 82 o, Cth para .1 fn executing a decree transferred to the 

. 3 , . V . . Collector under section 08 the Collector and 

Ina ludidallv*™*^ ^ ^ subordinates shall be deemed to be acting 

judicially. 

72 , [S. 326 .] (i) Where in any local area in which no declaration under 

^ . . section ^ IS in force the property attached 

consists of land or of a share in land, and tbe 
^ ^ ' Collector represents to the Court that the public 

sale of the land or share is objectionable and 
that satisfaction of the decree may be made within a reaso.nable period by a 


• The words ‘Provinfisl Governraeni** have been substituted lo Cril'sh India far 
"Local Government* by C I. Order. Out in Durma read “Goreroof" fur "Local 

GoTemmeni* — tvWcG. B. Order, 1937. 
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temporary alienation of the land or share, the Court may authorize the Cgllectoi 
to' provide for such satisfaction in the m anner recommended by him instead of 
proceeding to a sale of the land or share. 

(a) In every such case the ptovinsions of sections 69 to 7 1 and of any rules 
made in pursuance thereof shall apply so far as they are applicable. 

Scope — All objections lelaiing to the proceedings before Collector must be 
disposed of bv him A I. R. ig»8 Lah. 47S*=Ho Ind, Cas. 173 ; sec also l Lab. 
192=2 Lab. L. J. 333 (F B 1=58 Ind. Cas. 603. Incase of sale of revenue paying 
land in execution of decree, saoetton of revenue authorities is not necessary. 69 P* 
L. R 1918 = 143 P. W. R. 1918=46 Ind. Cas 864 ; 66 Ind. Cas. 893=A. I R. l?2« 
Lah. 223 Where Collector reports hts inability to execute a decree sent to him 
for execution the Court shiuld 61e the execution petition but proceed with cxecQlof 
in accordance with law. A. 1 R. 1926 Lab. 682 = 96 Ind Cas 199 The Collector 
has under s 72 jurisdiction to make a proposal for temporary alienation of land of a 
judgment-debtor who is member of agricultural tribe notwiihsandlng the provisions ol 
s. i6fi)ofthe Punjab AUenaiion of Land Act. i P. R. 1916 [Rev.)=5t Ind. Cas. 
399. Section 72 must be read as alternative to s. 68 and so read it only indicates 
ihe source of the authority of the Collector to exercise powers under Sch. 3 
areas where the Local Government has not issued a notidcation under 
s 68 The Civit Court has tinder s 72 power to authorise the Co'leciof 
exactly as ihe Local Government has it under s 68. Civil Court cannot 
under s. 72 exercise the powers of the Collector under Schedule 3 due to the 
?2 (2) and 70 (2) A 1. R. 1937 Nae. 41. The intervention 
«f fv ® 72. ts a preliminary requisite to the application 

Sl.riii. wJ. 7’ •'“'"’'"tan only be applied m cases ..here the Und is 

Sve en .nlaS^ ll"= In?'! 'spto'ooied from sale by a special enactmem. s. 7= can 
K'l’dbPesh 90-161 Ind. Cas 62S, The Collector has 
ftor 1' of 'b« decree in part by ttatisfet of cettaio debts 

sS.rlvtf '1" dectee-boldeis, or that motlgajce’a ligbls should 

57T iJndee , ,, r t""'J>>ld"- A. 1, R. 1936 Pesh.'i.-iei Ind. Cas. 

that iKfl ntthi r 111 ^ Collector is empowered lo represent to the Court 
ahenaMonnf ^4 ®-‘‘*** ‘s objectionable and that a temporary 

aiiena.ion of land would satisfy the decree. A. 1 loae P.fsh in When the 

qees^on whether fhe Collector's 
matter of co^ursa circumstances, but proceed to adopt it as a 

in It under s 72 'c P^cJd/*‘ ‘® wrc.se judicially the discretion which is vested 

Distribution op Assets. 

fS 295.] (1) Where assets are held by a Court and more persons 
Proceeds of execution sale to one have, before the receipt of such assets, 
be rateafa y disinbuicd among application to the Court for the execution 

decree-holders. of decrees for the payment of money passed 

obtained satisfaction therd.nf same judgment-debtor and have not 

tnotIgagL m mcnmiaS*Jii “ sobject to a moltgage or chaten, th‘ 
from such lain ; be entitled lo share in any surplus arlsmS 

subjec?’to"‘‘a'mongage°o" cS? S *7. Efte'dlion of a decree « 

mortgagee or incumbrancer ordiJ ’rJ^f consent of jn 

mortgage or charge, giving to thf,..?®* property be sold free from-t^ 
in the proceeds of the sale as bp hn.? or incumbrancer ihe same intere 

(.c) where any immovable wdil?® property sold ; g 

ordering its sale for tbe discWp^d?^*^- execution of a decree 

sale shall be applied — ' * ® *** mcumbrance thereon] the proceeds 

first, in defraying the expenses of the safo ; - - 
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temporary alienation of the land or share, the Court may authorize Ihe Cglleclor 
to' provide for such satisfaction m the manner recommended by him instead of 
proceeding to a sale of the land or share. 

(z) In every such case the provinsions of sections 69 to 7 1 and of any rules 
made in pursuance thereof shall apply so far as they are applicable. 

Scope— All objections iclating to the proceedings before Collector must be 
disposed of bv him A I. R. igjS Lab. 475*110 Ind. C.is. 175; see also i Lab. 
192 = 2 Lah. L. j. 333 (,F. B.)=s8 Ind. Cas, 603. Incase of sale of revenue paying 
land in execution of decree, sanct)oii of revenue authorities is not necessary. 69 P* 
L. R. i 9 l 8 = t43 P. W. R. 1918 = 46 Ind Cas 864 ; 66 Ind. Cas. 893 = A. 1 . R. J 92 I 
Lah 223. Where Collector reports his inability to execute a decree sent to' him 
for execution the Court sViiuld 61 e the execution petiiion hut proceed with executor 
in accordance with law. A. 1 . R.1926 Lab. 68 i =0 Ind Cas 199 The Collector 
has Under s 73 jurisdiction to make a proposal for temporary alienation of land of a 
judgment-debtor who is member of .agricultural tribe r.otwiihsanding the provisions o{ 
s. i6fi)ofihe Punjab Alienation of Land Act. i P, R. 1916 (Rev.)=5! Ind. Cas. 
399 . Section 72 must be read as alternative to s, 6S and so read it only Indicates 
ihe source of the authority of the Collector to exercise powers under Sch. 3 
in local areas where the Local Government has not issued a notificatioii under 
s 68. The Civil Court has under s 72 power to authorise the Co’lector 
exactly as the Local Government has it under s. 68 Civil Court cannot 
under s. 72 exercise the powers of the Collector under Schedule 3 due to the 
express provisions of s 72 (s) and 70 {*) A. I. R. 1937 Nag 4t. The intervention 
of the Collector coniempUied by s- 72, IS a preliminary requisiie to the application 
of that section. Section 7s however can only be applied in cases where the land is 
saleable. Where the land is proiected from sale by a special enactment, s. 72 can 
have DO application. A. I. R. 193^ Pesh 90-161 Ind. Cas 628. The Collector has 
no authority to suggest satisfaction of the decree in part by transfer of ceitaia debts 
from ihe judgment-debtors to the decree holders, or that mortgagee’s rights should 
similarly be transferred to the decree-holder. A. I. R. 1936 Pesh, 14 — 160 Ind, Cas. 
571. Under s. 73, C. P. Code the Collector U empowered 10 represent to the Court 
that the public sale of land in other cases is objectionable and that a temporary 
alienation of Land would satisfy the decree. A. 1 . R. 1935 Pesh. 113. When the 
executing Court did not give consideration to the qeestien whether the Collector’s 
proposal ought to be confirmed in the circumstances, hut proceed to adopt it as a 
matter of course, the Court failed to exercise judicially the discretion which is vested 
in it under s. 72, C. P. Code. It amounted to a material irregularity in the exercise 
ol its jorisdiciion and revision was competent. A. 1 . R 1935 Lah. 964. 


Distribution op Assets. 

73 CS. 296.] (1) Where assets are held by a Court and more persons 
Proceed, of .ale ta 

Y>t raieiUy iisMitaivert among mode applicalion 10 Ihe Conrl tot Ihe egeculion 
decree-holders. decrees lor Ihe payment of money passed 

. against Ihe same judgment-debtor and have not' 

obtained satisfaction thereof, the assets, after deducting the coats of realize-' 
lion, shall be rateably distributed among all such persons : 

Provided as follows : — 

(u) where any properly is so\d subject to a mortgage or charge,' the 
mortgagee or incumbrancer shall not be entitled to share in any surplus arising 
from such sale • ^ ‘ , 

{b) where any property HabJe to be sold in execution of a decree is 
subject to a morigige or charge, the Court may, with the consent of the 
mortgagee or incumbrancer, order that the property be sold free from -the' 
mortgage or charp, giving to the mortgagee or incumbrancer ibe same interest 
in the proceeds of the sale as he bad in Ibe property sold ; 

{c) where any mimovable property is sold in execution of a decree' 
ordering iM sale for the discharge of an incumbrance thereon, the proceeds of 
sale shall be appjjed— ' ^ 

first, in defraying the expenses of the sale ; 
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entUled lo realise the balance by a personal decree is a decree for payment of money 
under this section. 6o C. L. J. 22 = “8 C. W. N, 85o = A. I. B. 1934 Cal. 769. 
Where the money is already under attachment no fresh attachment is necessary 
when the application for execution and rateable distribution is transferred to another 
Court. 147 Ind Cas. 1071 = 1: O. W. N. i6i = A I. R. 1934 Oudh no. An 
application for rateable distribution is maintainable in the original Court when the 
petition for execution is transferred from that Court. 3S P. L. R. 3oSs=A. I. R. 
1934 Lah. 113. A decree for the payment of tnesrte profits, which are not yet 
ascertained is “decree for payment of money”. 40 L W. 291 = 1;! Ind. Cas. 609= 
A. I. R. 1934 Mad 60^=67 M L. ]. 303= 1934 M. W. N. 886. A person in whose 
favour an order for refund of purchase money has been passed is not entitled to 
put in his application lor rateable disttibutioo. jyN. L. J. 146. Assets do not 
include money paid by judgment-debtor on arrest to get released and is not subject 
10 rateable distribution. 19 Qom. L. R. 274=39 Ind. Cas. 623; il Bom. L. R. 975 = 
53 Ind. Cas 599 Assets held by Court includes money paid under Order 21, rule 
89. A. L. R J933 Pat. 249-=i2 P. 772=14 P. L. T. 357 = 145 Ind. Cas. 390= 
A. I R. 1933 Pat. 303 ; A. L. R. 1933 Nag. 388 = A.I. R. 1933 Nag. 345-, see 
also A. L. R. 1933 Nag. 82-A. I. R. 1913 Nag. 349. As regards meaning 
of receipts of assets. A. 1. R. 1936 Pesh. 164; A. I. R. 1936 Mad. 437 = 70 M. 
L.J. 683=163 Ind. Ca». 209. The purpose of section 73 is that there should 


A. I. R. 1028 Mad. 703—52 M. 760—37 M. L. J. 97 = 118 Ind. Cas. 72 5 see also A. I. 
R 1929 Lah. 645=118 Ind Cas. 908 ; A. I. R. 1931 All. 9J-093O)A. L. J. lSS2- 
113 Ind. Cas. 244 5 A. 1. R. 1916 Cal. 249=90 Ind. Cas. 527. Application for 
rateable distribution cannot be refused merely because it is made after realizatioD of 
assets, if execution has been applied for before tealisiiion of assets. A. I<R'193S 
Mad. 587=48 M. L. J. 459=2t L. W, 518=87 Ind. Cas. 390. Where money is deposi* 
ted by sureties for release of an attachment before judgment, rateable distribution of 
such money can be made under s 73. 70 Ind. Cas. 539= A. I. R. 1922 Cal. 19=26 
C. W. N. 169 Where the mortgagee holds a money decree against the judgment* 
debtor apart from the mortgage, he can get relief under s. 73. A. I. R 1924 Pat. 434 
= 74 Ind. Cas 1405 see also A.l.R 1936 Pesh. 52. Though one may effect attachment 
before judgment yet decree roust be passed before realisation of money in order 
to entitle one to share in rateable distribution. A.l.R 1924 Lah. 70 = 40 P. R. 
1912 = 69 Ind. Cas. yt8; see also A. I. R. 1922 Mad. 236=15 L W 831-68 Ind. Cas. 
714 i A I, R. 1921 Mad. 481 = 14 L. W. 582=70 Ind. Cas. 20 : A. I. R. 1921 Oudh 
176=80. L. J. 358 = 66 Ind Cas. 642 : A. I. R. 1921 Nag. 5=17 N. L. R. 143= 
64 Ind. Cas. 53. For rateable distribution, application must be made to the Court, 
which holds the assets before the receipt of such assets A I R 1021 Cal 801 = 33 
C. L. J 7«6 i Ind. Cas 167 ; 62 Ind. Cas. 857 (Cal.); A 1 R. 1921 Pat. 401 = 1921 
tat. 204=5 Pit. L. J. 4*5=57 Ind Cas. 421 ; 3 P. W. R. 1920= 11 P. L R. I920 = 
54 Ind. Cas. 41 ; 42 Ind. Cas. S97=(i9i7) M. W. N. 859 


rateable dlstnbiuion and there 
R. 1931 All. 92= (1930) A. L. J. 
■■ 33 A. L. 5.336=145 Ind Cas. 

... _ , . . person to a rateable distribution, 

the two decrees must have passed aga,n,t same judgmenl-debtor andajadgmenl- 
debtoi s lepl represemaiivc is not same as judgment-debtor in personal 
opacity. A. I R, 1930 Cal. 454=34 C. W. N. 204=130 Ind. Cas. 227 
Provisions of Order XXI rule 72 must be uken subject to provi- 
^‘rR »33=(i93o) M W. N. 568-130 Ind. Cas. 

^ Bom. 252 = 33 Bom. L. R. 503; a: I. R. 1930 
‘ 77^ Decree raised against same 

judgmeni-dcbior and another or others is covered by the section A I, R 

l^s^»*hu'non^whr**f no jurisdiction to order' for rateable 

■if??!'- 

judgmeni-debto , 


of the inferior C 
to or applying 


IV. u. K. 1933 All. 795 ; sec aisu A. 
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person, provisos (a) and (b) are not applicable. A. I. U. 1930 Mad. 138-122 led. 
Cas. 336. 

A mete application for rateable distribution is not valid application for execu- 
tion and in order to obtain rateable distribution under s, 72 the decree-holder most 

• . '• ‘ for execution of his decree in one of the 

• ■ '.X ■ • 'fore receipt of assets by Court. A. I. 

■i - , • J.64=n61nd.Cas 655. Mere attachment 

licaiioD for execution of the decree cannot 
A. tR. t928 Bom. 545-30 Bom. L.R. 
1448 — 1*1 5 Ind. Cas. 414. An actual irarsfer of the decree to the Court granting 
rateable distribution is not necessary provided application for rateable distribution 
IS supplemented with transfer certificate subsequently received. A. I. R. 1928 Najy 
332'*=tio Ind. Cas 524 , see also no Ind. Cas 744 — 1928 Rang 157 ; A. I. R. 1928 
Mad. 496-27 L. W. 423 = 55 M. L. J. 120=109 Ind Cas. 404; A. 1. R 1928 Rang. 
96=5 Rang. 757=107 Ind. Cas. 169. 

Section 73 requites that an application for execution should be made lefore the 
assets have been received and that the decree* holder .it the time the assets arc 
distributed has not obtained satisfaction. The ivord ‘made" in section 73 docs 
not imply that the application should be pending and It IS only used with reference 
to a ceitain definite stage of the ptoceediogs. A 1_ R. 1933 Pesh. 2. 

No rateable distribution can he ordered where no longer regular application for 
execution has been made, and prayer 1$ only for rateable distribution. A. h B. 
1925 Nag. 382 = 87 Ind. Cas. 1025. Order under s. 73 cannot be made in anticipation* 
A. I. R. 1925 Cat 102-28 C. W. N 988=84 Ind. Cas. 747* 

The mere deposit of the earnest money is not assets realised by the sale. A. 1* 
1925 Cal 966*129 C. W, N. 575*87 Ind. Cas. 783. 25 per cent, deposit made by 

auction-purchaser under Order XXI, rule 84 becomes assets under s 73 
default in payment of full amount. A. I. R. 1926 Mad. 872=49 M. 570=97 Ind 
Cas. 86. Compensation money awarded under the Land Acquisition Act is “assets' 
held by the Court after date of rettipt of final award. A. 1. R 1926 Mad. 307**9 
M. 38-97 Ind. Cas. 496. Money paid by a judgment-debtor under Order XXI, 
rule 43 Is assets held by the Court. A. 1. R. 1926 Bom. 242-28 Bom. L. R. 237*93 
Ind. Cas. 852. 

Proviso (0)— In proviso (c). C. P. Code the words *a decree ordering its 
sale* (the sale of immovable property), for the dtscharge of the incumbrance thereon 
arc quite general and apply_ both where the charge exists independent of and 
piior to the decree and where It is created by the decree itself. Therefore a charge 
created m respect of the judgment-debtoi's properly by virtue of a decree 
obtained by unpaid vendor is not included from the operation of the proviso 
A. 1. R- 1935 Mad. 713- 


Svtb-section (2).~In a case of contests as to the disposal of the surplus of 
assets not determined in suit or in execution proceedmge, conflicting claims 
can only be determined by separate sun. A I R. 1927 Ali 467 = 49 A. 636=25 
A. L. J. 390=101 Ind Cas 505 ; A. I. R. 1926 Pat 497 = 5 Pat. 445=93 Ind Cas. 
759. The Court distributing assets cannot go behind the decree. The remedy 
of the opponent raising the plea of fraud lies under s 73(2) A 1 R 1922 Bom. 
3t = 46Bom. 635 = 24 Bom. L.R. 1=65 Ind. Cas 600 5 A. I R 1024 Nag- 39= «9 N. 
L. R. 172 = 75 Ind. Cas. 749-A.LR.19u Mad. 97 = 32 M. L.T.tq5;43M.38i- 
38 M.L.J. 108 = 27 M.L T. W=ii L.W.8,=ss Ind Cas 452 ; A 322 = 15 A. 
L./. 295=39 Ind. Cas, 532. Unless it 13 ascertained or definitely alleged on subs- 
laiial grounds that the assets realised or to be realised in cx-cmion of decrees of 
rival decree-holders would be insufficient to discharge in full the claims of all the 

deerce-hoWcis under s. 73 ol C. P. Code, no decree-holder has a right to maintain 

a suit to have the decree of his rival declared void on the ground that it was 
fraudulently obtained and to aslc the Court to grant an injunction permanently 

restraining the defendant from execotmg bis decree against the common judgment- 
debtor or his property, 145 Ind. Cas. ao6- A 1. R. 1933 Nag. 214 This sub-section 
is applicable where assets liable lobe distnboted under s 73 are paid to persons 
not entitled to receive the same. 145 led Cas. 363 = 14 Pat L. T. 387 =A J- R* 
1933 Pat. 277. A Court cannot enquire into the validity of ihe decree sought to be 
executed under s. 73. A. 1- U. I9*7 Mad. 944 = 39 M. L. T. 609= 104 Ind. Cas. 735* 
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Scope — ^The word “possession” includes constructive possession. 2$ U. 478 < 
33 €.487=30 L. J. 293. Resistance or obstruction to execution by the judgment- 
debtor or by some body at his instigation is dealt with by this section. 16 M. 127 ; 
25 B 478 ; 2 C. W. N. 311. As regards what amounts to resistance, vide 15 B. 564 ; 
6 Bom. L R. 254. 


PART III. 

INCIDENTAL PROCEEDINGS. 


„ tr- . r> 75 . [A^al Subject to such conditions and 

mSs 1 ^= preKribed. the Court may 

issue a Commission — 

(u) to examine any person ; 

(fi) to make a local investigation ; 

(ri to examine or adjust accounts ; or 
(<0 to make a partition. 

Scope. — Section 75 defines the circumstances under which a Commission may 
be issued and docs not authorize a Court to delegate to the Commissioner the trial of 
any material issue which it is bound to try. A I. R. 1926 Lah. 47 = 3 Lah 209=68 
Ind Cas 802 5 see also 17 C. W. N. 369=15 C L J 17. The powers under s 7 S 
can only be exercised where a suit has been pending and not otherwise. This section 
must be qualified by the rules m the First Schedule, subject to such further rules as 
may be found in the High Court Rules. A I R. 1922 Bom. 444 = 24 Bom. L. R- 
853=4; B. 250=75 Ind Cas 221. Judge cannot make over the whole case to the 
Commissioners and delegate bis functions in the matter of taking evidence and 
determining issues to them, A I R 1926 Lab 145 = 89 Ind Cas. 333 ; see also A. 
I. R. 1926 Cal, 57 = 89 Ind Cas. 24 Whether one of the parties is personally engaged 
in agriculturallabour cannot be referred to ihe Coromiss.ooer. A. I. R. 1928 Bom. 
U5“3oBom.L R 131 = 109 Ind Cas. 133 Civil Procedure Code does not contem- 
plate the issue of succession of Commissions covering the same ground, A. I. R. 1989 
Mad 661 — 118 Ind. Cas 296. Trial of roctenal issue connot be delegated to Com- 
missioner where a Commisstouer is referred to make local investigation and report if 
fand was reformed or accretion complies with order and gives finding (parties not 
objecting) and Court adopts fining : Held, that the mere fact that no objection was 
taken to the finding was not sufficient for the Court to adopt it. A. I. R. lolo Cal. 

f V r Commission is discretionary with 

the Court. In case of wrongful exercise of discretion, u cannot be qu csiioned in the 
second appeal for the first lime A. I R. ,933 Pat 277. In the case of appointment 
of successive Commissioners It IS the duty of the Court to consider the objections 
m a Commissioner sjeport and to accept or reject it before it appoints a fresh 
' . . '75 = ^ 1 . R. 1933 A. 65»i 39 Ind. Cas 708. An 

, . . ^®™™’Ssion for local investigation. 135 Ind. 

' lyOininission cannot be issued to hear a person 
I 93 *AL.J ii 7 = A.1.R. 1932 All 264. 

76 . IS. 386 .] (1) A Comnitaion lor ihe examinalion of any person 
Commission to another Court. “*7 lo, any Court (not being a High 

T> • ... ^ourlj situate in a Frovince other than the 

Province m which the Court of issue is sit„«e u„d huvine iurisdiction in the 
place m which the person to be examined resides. ® jurisaiccion lit tne 

( 2 ) Every Court receiving a Commission for the examinalinn of anv 

SantThemir Hm to be examined 

pursuant thereto, and the Commission, when it has been duly executed shall 
be letmned together with the evidence taken under if to to Comt tarn 

Sse d rc’’cfedf S'*' ?"'n’ ‘J'’".-'" CommLlon has oto" 

s'ch otder. ‘'““'""“'“n >hall be returned in terms of 

G. il'Otdf “iS?. s, 76 has been tiinined wri* 


S 7P.) 


tnt c^nt or avitirocthruE. 
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77 . (.Vrrr.) In lit-j 

rt rrrjrti*. 


rf B CoT'^Kii-n iTieCn’nt my 

tttl't of If jtj'*! l» ttir-.Sc a wilfvtt 
It fiy (litc not «ithm Ptitiih tmlia. 


itri" B 
tciUlinj; 


78. IS. 301.1 -5; 

Conmitnon incti 
rn Co 3 n». 


to rj'h * rr»n.Vln»'t ant lifrililioni st may In 
* ptim'tilt'.l*’* t*/C i« to the CTCCulion 

^ iol tftutfi <f fjf ttK I aimination 

cf wiinrntfB »S4ll ap;ly la Commltiijni iiiu'J 


I7 "or at iIjc iTtan'c cf.*'* 

(<i) Co*jr:ui;ua!c l*f)v‘nl Ih*' liVit* of J’niii’i lolii ml tntiMiihctl 
CTT cooihurd ly the ajllt >tlty of lli« Ma) ■•iy ot cf *'l'r C'-iJiaMIomnfn'mt 
or of the Ctoirfi lstt>tcifTaJHC**,t cf 

(/) Ccarti iiiuii'" in I'ly l> 5 tt of flir llftiitli I^npirc o'.l»cr tlun fltit'ih 
India, or 

(f) Courti of any forrifn c<wnttyj 

Amrndrrifntn In Ilurma — I'of tl c •rn/* ‘iint'jli In Ii*” intlii»»»i { 4 ) an.J 
(A) rcaj "rrr.iih ncrmi*' in r.oitpa 


fARr IV. 

suiTa IN paiitici:l\u (;a'i;s. 

J^CITS OV OK AOAINlT tilt OK I’CHUC UrriCrti*k tw TUftH 

OfflCIAL CafACtfV. 


1 70 


SuUi by or a{;iintt Go^ern 
mast. 


A’.t.) Su'ij-ct to tlic prorhioTi «f lection 1?9 an 1 I'n.S of the Oo* 
icrnmcntof Inlia Act, 19.1.^, in a luii by or 
apimt the Crown the authority to lie named at 
plaintiff or defendant, at the cate tiny be, thall 


( 0 ) in the cate of a jati by or agalnti the Central Government, the 
Governor General in Council before the cstablithmenl of the Federation of 
India, and thereafter, the Federation ; 

(^i) in the care of a luit by or a^aintt a Provincial Government, the 
Province ; and 

(c) in the case of a luit by or-astinil the Croirn Representative, the 
Secretary of State. 

TAc foUowin/} stction “g hai been subuiUtUd v> Iiri(i\h Bunmi by 
Govetntneut of Burma {Adupiation of Laxo) Order, — 


79. (AVw.] Subjccl to the prorifions of ttctioni 73 and /33 of the 
Coi'emment of Burtna Act of /pJJ and section 
139 of the Government of India Act, /pj/, i« a 
Suit by or aftainUthc Croxen touching the affairs 
of Burns, the authority to he named as plaintiff or defendant as the case may 
be, shall be the Government of Burma, 


Suit by Or against Govern- 
mint. 


Bcope.>-Contr3cts to be binding upon the Secretary of Sute, mutt be made in 
strict conformity wlih the provisions laid down m the statute. K they are not so made, 
they ate not valid as against him, A I R, 1918 Cal. 74«»S4 C. 969- 107 Ind. Cas. 
360. The head of a Government department cannot be made liable for wrongful acts 


* The words within quotations have been inscried by Act X of 1932. 
r The words vvithm quotations have been substituted by G. I. Order of 1937. But 
in Burma for the words within quotations read "Governor" vide G. B. Order 
of > 937 . 

t Certain words after this repeated by Act X of 1932 have been omitted 
S Substituted by G. I. Order of 1937- But in Burma read ‘‘Governmeni." 

11 Section 79 has been substituted for the old lection 79 by G I. Order, 1937 . In 
Burma a new section has also been substituted by G. B. Act of 1937. 
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of official in the department, unless it can be shown that the act complained of was 
subsianiially the act ot the head of the department himself. A. I. R. 1927 Boro. 5:1 
= 28 Bom. L. R. 1071 = 51 B. 749=104 Ind. Cas 685. For personal liability a public 
servant should not be sued In his official name. A I. R. tQ 27 Bom. 521 = 29 
L.R. 1071 = 51 B. 749 A suit against a Sute Railway should not be brought 
against the manager, but should be bronght against the Government. A. I. R. I 92 < 
Bom. 306=48 B. 297*26 Doro.L.R. yuA-l.R. I 93 « P. 393 ; A. I. R. 1933 Pal- 
543 ; 10 Pat. 466. Where Government acquires land for the District Board and the 
District Board appeals against the decision allowing compensation to the owners of 
the plot : Htld the appeals by the District Board were incompetent as the appral 
should have been filed bv the Secretary of State for India in Council. A. I. R. > 9*9 
Lah. 10=9 Lah. 667=10 Lah. L. J 330=29 P- L. R.26S=iii Ind. Cas, 477 * 

80 . I.S. 424 .] No suit shall be instituted against “the Crown”* or against 
a public officer in respect of any act purporting 
Notice. IQ Ytc done by such public officer in his official 

capacity, until the expiration of two months next after notice in writing has 
been, “delivered to or left at the office of — 

(fl) in the case of a suit against the Central Government, a Secretary to 
that Government ; _ 

(6) in the case of a suit against the Crown Representative, the Political 
Secretary ; 

(c) in the case of a suit against a Provincial Government, a Secretary 
to that Government or the Collector of the Dtslrict, and 

(d) in the case of a suit against the Secretary of State, a Secretary to the 
Central Government, the Political Secretary and a Secretary to the Provincial 
Government of the Province where the suit Is instituted,’’* and, in the _ case 
of a public officer, delivered to him or left at his office, stating the cause of 
action, the name, description and place of residence of the plaintiff and the 
relief which he claims ; and the plaint shall contain a statement that such notice 
has Ixen so delivered or left. 

This scclion as amended in British Burma is as follows 
80. IS. 424.] No suit shall be instiluUd against the Crown, or against a 
f, ., publieoffieer in respect of any act purporting 

/ t'> be done by suck public officer in his offithi 

capacity, until the expiration of two months next after notice in writing has, 
been ''delivered to or left at the office 

(rt) in the case of a suit which is or might have been brought against 
the Sreretatv of State, a Secretary to the Central Government of India and 
a Secretary to the Government ; 

(^) in the ease of a suit against the Bailway Board, the Chief Com- 
missioner of Railways ; 

{e) in the case of any other suit against the Government, a Secretary to 

the Government or the Collector of the District, and 

(i) ,•« cazi Ufa smt asmnrt a pubti! officer, t/a officer araiml Tohjm 
the sml brought, stating the cause of action, etc." 


' \ . ' ■ ■ . /thing 

■ ’ . . • ■ there 

■ ir the 

■ * ' • ■ . ... sciion 

Object and eoope.-The objm of nolice required by this section is to inform 
the Croon or the pnbiic officers concerned Eenereliy of the nntnre ol the suit *hi:h 
is intended to be field against them. The notice must not be too strictly or loo 

♦ The words within quotation have been aubstUuted by G. 1 . Order of 1937. 
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6i “ 125 Ind. Cas. 193 ; A. I, R. 1934 Pat. 346=150 Ind. Cas ”3^- A notice when it 
is without description and statement of place of residence Is not valid. A. I. R. 1931 
Cal. 61 = 57 C. 1127= 130 Ind. Cas. 903. Person or persons giving notice should be 
the same by whom the suu is actually filed. A 1. R. 1931 Mad. 175= 59 M. L. J. 
023=54 M. 4tC=i29 Ind. Cas. 4S6 5 3? Bom. L. R. 6o4=A. I. R. 1 929 Boro 367. 
In determining whether a particular document satisfied the requisites of a valid 
notice under s. 80, the Court is not bound to ab.mdon all common sense but must 
look at the document and understand it iu a fair and reasonable sense in the way in 
which the writer meant and the addressee understood it. A. L. R. 1933 Mad. 693= 
A. I R. 1933 Mad. 105 = 36 L. W. 694=«932 M. \V. N. 1240=140 ltd. Cas. 458 
Where the plaintiff IS ‘ ‘ ...... 

place of residence shou .. 1 ■ . ■ • 

1932 M. W. N. 1240. 

at the earliest possible opportunity and must be specifically pleaded. Where such a 
plea is taken by the defendant at a very late stage the dej^endant must be deemed to 
■ ‘ ' Cal. 175=53 C. L J. 31 = 130 Ind. 

■ ■ " • . • at. 354 = 150 Ind. Cas. 590. Excep- 

3o cannot be made on account of 
or detriment to the interests nf 
‘ “ ‘ W. 810 = 52 M. L. J. 923 = 54 M- 

* ' ■ Ice of notice, the proper procedure 

“ er going into the question, 35 C. 

■ cheat under s 80 is not a private 

tetter. A. i ts. 1920 coin, sjiv-jo uom. E. K. 934- 113 Ind. Cas 519. A notice 
under this section can be waived. 146 Ind. Cas. 699-38 L. W. 89i = A. I. R. 1933 
Mad 91^ >34 0. 257148 €.503. Two months' notice is condition precedent in a 
suit against Official Assignee. A. L R. 1933 Sind 216-A. 1. R. 1933 Sind 4»U0 
Ido. Cas 265. A third party is not compeient to raise a question of want of notice 
under s 80 i36Itid Cas 445 — 13 Pat. L. T. 169 Service of an application for leave 
to sue IS no substitute for service of notice under s 80. 35 C. W. N. 161. Ihe 
words of 8. 80 as to how riotice is to be served arc mandatory and not controlled by 

This seciion contemplales a iiotlce 


whom, su.t |s filed in respect oVne acrdone b'v'h.m ,n hS“XdTcap>cny"i! 

*934 Pat _ 14. In case of withdrawal of suit instituted after proper notice with 
'pnm L R »« required for ‘^inst, luring afresh 

f, tL.ud h! Peejijot beprariicallpacopyoftheplaial. 

ll should be such os would give subsianiial information of the basis of Ibe claim 
and ihe relief which the pfaintilT seeks A I. R, mr. Pat 7ol A notice which 
states that the cause of action and reliefs are deicribed m ?h= ameadid copy of 
rlaintwhicMorrn part cf nonce , hough defective in form, is sobMntial oompli- 
a^nceofs.Bo. Isilnd.Cas. 1076=35 C. W. N. 4o9=J,C.L, J 205" A I R. 193* 
Cal. 187. Seclion £0 is express, explicit. orandMorp and admi 15 of L impiialioSs 

by„„ei?no'.ruVcTeS'n.,ic= 


o .'^.m\'’ofic. unL, .L'fectmn “ P."";5 

■ . . ’clionis applicable to all forms of 

J y I „ , A. I. R. 19278001.649 = 29 Bom. 

C) = 5i B. 725. A suit in which 

i„ju„c.,o-„ even where Ihe delay of two months comem"SS bj'i'hrsectioa f,"i,ke'ly' 
to result in immediate tnjuiy to the plaintim A. f, R. ,9,8 Smd 76-“^^ L. R- 
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by Police officer while investigatiag^ cognizable offence a Police officer is n^t 
entiiled to notice either under s. 8o (4) of Bombay Police Act or C. P. Code, s. 8a 
A. I. F. 193S Bom. 332=33 Bom. L. R. 1018—53 B. 832=»ii4 Ind. Cas. 246 . Where 
a shit for damages for wrongful arrest against a public officer «!. filed he is entitled 
to notice of suit under s. 80, even If in the discharge of his duty he acted mala fide. 
But no notice is nacessary for the recovery of money extorted from the pl.ainttff by 
the officer as a consideration for his release, A. I. R. 1924 Cal. 145 = 50 C. 992 “ 
28 C. L. J. 104=28 C. W. N. 10=75 lad. Cas. 173 ; see also 80 Ind Cas 72=46 A. 
884 = 22 A. L. J. 8 i 2 ;i 3 A.L.J 788 ; 79 Ind, Cas, 818= a. I R. 1923 Rang. 25a 
Where manager of an encumbered estate is a formal party, no notice under this 
section is necessary. A. L. R. 1933 Sind 2c»2 = A. I. R, 1033 Sind 1 = 142 Ind. Cas. 


i» ou.v.iui;i,k,ui uiuiuugu iiis services ate leiii lu puuiic uuuy, is u puunw 

officer and a notice under s 80 is necessary in this case A. I. R 1028 Nag. 33 = 
J04 lod. Cas 762. Where the Official Receiver Is sued for establishing and realizmg 
a charge over movable and immovable property of a debtor and where plaintiff 
does not allege any act or omission on the part ol the Receiver, no notice under s 80 
IS necessary. A I. R. 1927 All, 132=48 A. 821 = 24 A. L. J. 1067. A suit for 

5_., , , , , ^ 95 of the B.T. Act can not be 

■ • • • • id without leave obtained Jrom 

’ * ■ *• 1 L J. 2?9«»53 Ind. Cas. 747 - A 

' ■ . * f a record in Court through bis 

• ' nders. So. 11 Bur. L. T. 95 = 

* ’ * . fficer acting wa/a/frfif does not 

. * ** . se will imply the Importation of 

words into the section which cannot be found there. A. I R. 1934 Pat. U. In a 
suit by a mortgagee under a mortgage upon an estate execuiea bytheprede- 

A- — •'deader s 95 of the B. T. Act assuming him 

‘ C. P. Code is not necessary as such notice 
■ • nplains nf sc— -*'**• ' ' 

, - , , . id as the n 

defendant, the present manager and Imposed no pr , 

mentbyhimor the mere omission (0 pay either ■ • ' ' * 

deemed to be such an acL A. L. R 1934 p. C loc . 

5*7 = 39 L. W. 504. .... . 

Exemption from arrest and 425 , 428 .] In a suit Instituted 

peroscal appearance. against a public officer in respect of any act 

purporting to be done by him jn his official 
capacity— 

*^6 liable to arrest nor his property to 
attachment otherwise than in execution of a decree, and v J 

J ?*‘‘5fied that the defendant cannot absent 
deirirocnt to the public service, it shall exempt 
him from appearing in person. , j a » *- r 

S2. [S. 429 .]( 1 ) Where Ihe decree is against "the Crotvn"" or against 
Execution of decree. a public officer in respect of any such act as 

-.i,- v V •. L ,f t • e *’o*fS2id, a time shall be specified in the decree 
within which tt shall he satisfied ; and it the decree is not satisfied within the 


• Foj tb^ werds “ihe Secretary of State for 


India in Councir the words “ihe 
937 5 but in British 
the Governmeot or 



S J4I 


Tni coDK or n\iL rrocitjORt. 




I'm'* *y ^ r;vriricnt, i?ic Coart t’rtll ttpotl Ihc cite far llie orders tf the 
“IVo^i-visl Govrmm'^ot.*’* 

(2) l.teroiion s'lsll noi l»c isn'^J on anf rjch decree unlcii it remains 
ontitUfied for the tvtioj of three montfii computed from the date of such 
opart. 


St'iT* nr Autvs Asn rv on /oaivtr 'Tomtcjs Ilutt sn and KcLtas 
cr Ikdiah SfAit»*‘.t 


83. |S 4SO.] (I) Alien cntmlrs tesidinj in nritiih India with the 
^ rctirinion of ihc ‘‘Central Gorcrntncni''! and 

" ■" klicn LienJ., m>r roc in ll.c Coa.l. of Blili.l, 

India, as if thiy «crc rubjects of His Xta)(i:]r. 

f2) No alien enemy rciidini; in Iltitiih Itrdia without ruch perminton. or 
rest*' • » • i' a*’ • s— of ruth Ccurir 

. ... j fjscjjpj couaiff the Gorrrnrjicnl 

of I , ■ ■ I ^dom of Great Pritiin and Ireland, 

andcanjiriRort Lminen in that country srUhout a license in that behalf 
under the hand of on? of lilt Maieity'a Secretaries of Stile or of i Secretary 
to the Government of India, ahall, for the purpose of sub-section (2), be 
deemed to 1« an alien enemy rcsidioR in a foreign country. 


Amendment? in Driti^It Durma— In tub-itctiont (i) and fa) for'ltritlth 
Indu" read * Dnlith Uurma" arri for **Cct.tial GorerntoeBi” in lub-tcction (1) read 
'Coremer'’ and in (he eipitntuon to auVsection (t) omit "of tnJix" 


Scope ^An a1 en enemy l>cen*ed to irtde in Hriiiih Indit can sue in Indian 
Courts 9 n«r. L. T. 5< -31 InJ. Cas 888 ; see also S S. L. R. J>9 5 A 3??. Where 
canse e( action arose hetore or after wir. an alien enemy c.tn be sued In Rrlilab 
Indian Courts. 40 C n4o-»io C W N. OO'-ijC I. ) Ind. Csi. 95r, 

' I *’■ ’ •“ •••,,,♦1, |n<Ii.v msy sue in ibutsn Courts with 

Council. 39 A. 377** ^9 Ind. Cat, S6a 
' • * a commercial nature betu-een hostile aliens 

are lainteu with illegality, a cumiuu miose tendency is to in:rease the enemy’s 
resources is prohibited, but not an agreement for payment of money from funds 
accnifng there. 31 M. L. J. yOo^fioiy) M. W. N. 7.3«37 Ind. Cat. 957. A nriiish 
subject voluntarily residing or carrying on business in enemy country wilt be treated 
as an alien enemy. 55 Ind. Cas. 32401 Lih. ayd^a Lah. L J. 375. 


When foreign States may 
sue. 


84. |S. 431.] (1) A foreign Stale may 
sue in any Court of Drithh Jndia : 


Provided that such State has been recognized by His Majesty or by the 
Governor General in Council : 

Provided, also that the object of the suit is to enforce a private right 
vested in the head of such Stale or in any officer of such State in his public 
capacity. 

(2) £very Court shall take judicial notice of the fact that a foreign State 
has or has not been recognized by His Majesty or byt he Governor-General 
in Council. 


Amendment in Burma — In Burma for the words "Dfltisli India" read 
“Bnlish Burma.”— P/rfr G. D. Order of 1937 

Scope.— Any State which has preserved any decree of sovereignty must have at 
least three charactcnsiics. First allegiance to the Ruler. Secondly the law enforced 


• Subsiiiuted by G. I Order, 1937. But in Burma read ''Governor”,—!'/'* G. B. 
Order of 1937. , - j m • 

t The words within quotations have been substituted for Foreign and Native 
Rulers” in Briiisb India by G. I. Order. But the words “Foreign and Native Rulers 
remain unaltered in British Burma. ^ , y, j 

t Substituted for the words “Govemor-Geneiai in Council by 0 . 1 . Order 

of 1937. 
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Persons speciaKy appointed 
by Government to prosecute 
or defend for Princes 
Chiefs. 


must be the Ruler’s laws. And thirdly those laws must be enforced by his Courts. 
A. 1. R. 1930 Mad. 1004=59 M L. J. 548=32 M. L. W. 673 = 53 M. 968=128 Jnd. 
Cas. 870. The “private rights” spoken of in this section do not mean individual 
tights, as opposed to those of the body politic or state ; but those private rights of 
the State, which must be enforced m a Court of Justice, as distinguished from tls 
political or territorial right, which must, from their very nature, be made the subject 
of arrangement between one State and another. They are rights, which may be 
enforced by a foreign State against private individuals, as distinguished from rights 
which one State in its pobtical capacity may have against another State in its politi- 
cal capacity. II C. 17 : .see also Austria v. Day, 2 Giff. 628; UniUd 

States of America v. IVagner, L. R. 2 Ch- App 582. 

85. 1,8.432.] (Ij Persons specially appointed by order of the Govern- 
ment at the request of any Sovereign Prince or 
Ruling Chief, whether in subordinate alliance 
with the British Government or otherwise, and 
whether residing within or without British India, 
or at the request of any person competent, in 
the opinion of the Government, to act on behalf of such Prince or Chief, to 
prosecute or defend any suit on his behalf, shall be deemed to be the recog- 
nised agents by whom appearances, acts and applications under this Code 
may be made or done on behalf of such Prince or Chief. 

'‘Sxpiatiaiiott . — For the purposes of this sub section the expression ‘the 
Government’ means— 

(a) in the case of Indian Stale, the Crown Representative, and 
fi) in any other case, the Central Government.”* 

(2) An appointment under this section may be made for the purpose of a 
specified suit or of several^ specified suits, or for the purpose of all such suits 

• from time to time be necessary to prosecute or defend on behalf of 

the Prince or Chief. 

(3) A person appointed under this section may authoriie or appoint per 

SOM to make appearances and applications and do acts in any such suit or 
suits as if he were himself a party thereto. ^ 

India” r«d 

. f . , by an independent Prince, 

. • hrough a recognised agent 

, . , ■. , C. VV. N. 287 = 80 Ind. 

» 13S- 

. 80. [S 433.] (1) Any such Prince or Chief, and any ambassador or envoy 
Suit against Princes, Chiefs „ ?. State, may, "in the case of the 

ambassadors and envoys, Chief of an Indian State with the consent 

^ with respect to a specified suit or to 

, . • *11 suits of any specified class or 

whir'h rh/. Prm,... u j *^1“^ of Suits, the Court in 

dven u5?e« it 5 but it shall not be 

SmdS 0, envo^ "" .uthor.ty't ,ha. ,h6 Ch.tf, 

bin. cf »>'= "> 


t bubsliiulcd by G. 1. Order of 1937. 
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(/) hitri'.U or inillict Ita'Jc* withh the Iocs] liniii of ilic 
of Utc Court, or 

(r) it in pTtirtnon of imnoiaVe tiiatt" wiiMn ihor** limiti 

anj ii to l»c tjcj »iih rtfcrcite to irjth prop^itj- or fjr m-ncx dntpM I’ltrcon. 

(•'^) No tjch Prince. Chitf, arr.’»at»idor or tnroy iSall l>: atrc!!''d !cr lliit 
Cck 5 c, and, "ctet-pt wiiS tacJi content a« it mcnJionrJ in lu’uccticn (1)"* err 
tificd at aforciiiii, no I'.ccrcc I'lall l>e ticcurct! a^ainti the pTCf*-rtj tf any luch 
Prince, Chid, amhanador or envoy. 

*"(4) The Central Gotrmmcnt or the Crown Kcpfttcnlativc, at the caic 
may be, may, by notification imhe (7<rrf//i* cf Irdia, authorize a Provineial 
Goa-cmmcni and any Sccrclaty to that Government to txercire with rttpeci to 
any Prince. Chief, ambaKidor or envoy named In the notification tlic furKtiom 
anif^ned by the lorcRotn;; tab aect'ioni to the contenting; authority and a certifying 
officer rctpcciivtly." 

(5) A penon may, at a tenant of immovahle properly, toe, without lu-Ji 
content at II mentioned in thii fcction, a Prince, Chief, ambanrdor or envoy 
from whom he hoJdi or cl aim to hold property 

7Ze/<'//eTrrwx’rc./iJn ir in fot.t in DRtTtSU /n thii fiirni 


8G. IS. 433.) {{) Any iuch Prince rr Chief, and any ant>jtsttdir or 
r. _*./•! . tttrey cf a forxien Statt, mV/j the evnitnt 

amh^naZnarlVn^-orf^*'^’' G>Ketnar, etftififd hy thi lign^turt cf a 

Sr.rrtary tj the GcTtmmnt, but net xctthjut 
iuit eenieni, be luej tn any cemfe/ent Court. 

{3j Such eentent may be yit'en rriM retfect to a tfe.ifttd tuil cr to ievenit 
sfeetped tutH, orrrtlh retf>r.t to alt tuitt of any iyeeifitd etau oreUilitS, and 
viay ifCiijt in the eaif of any nat or {tan of luiti, the Court in vhich the 
PnncttChicf, umbontidoe or envoy may be med tut tt ihatl not be given 
unlen It a/f’eart to the Goxxtnor that the J'rtnce, Chi'f, ambaisador 
or envoy— 

{a) has instituted a suit in the Ceurt o/yiiinst the person desiring h 
Sue him, or 

(^) by himSelf or another trades within the local limits of the /urtsdic' 
/ion of the Court, or 

(c) is in possession of immovable property sUuafc within those limits 
and is to be sued with reference to Such property or for money charged thereon, 

(J) No such Prince, Chief, ambassador cr envoy shall be arrested under 
this Code, and, except with the consent of the Governor certified as aforesaid, 
no decree shall be executed against the property of any such Prince, Chief, 
ambassador or envoy. 

(^) [Omitted]. 

(S) A person may, as a tenant of immovable properly, sue, without such 
consent as is mentioned in this SKtion, a Prince, Chief, ambassador or envoy 
from whom he holds or claims to hold the property. — Vide G. B. Order of 1937. 

Scope — The rule of InternatiODal Law that a sovereign authority cannot be 
personally impleaded in any Court which is based on the principle of "absolute 
independence of the sovereign to recognize any superior auihonty” cannot be 
— • 1 ' • . • •. I • • •• to the auihoTily 

iodi5ed by the 
■ . to93. Under 

the Governor- 
’ may be waived 

by the defendant. 6o P. L R. looj—ao P. R. rooy ; 8 C. L. J. 163 ; 9 C. 535 = 12 C. 
L. R 465 ; W. N. 1907, 95 = 4 A. L. J. 358— 29 A. 379 ; 21 B. 35* J 3i Bom. L. R. 
376=51 Ind. Cas. 228 : 46 Ind. Cas. 558 ; 58 Ind. Cas 912 ; A. I R. 1921 Pat. 23=6 
P. L. J. 185=61 Ind. Cas. 989=2 P. L. T. 180 j A. I. R. 193S Oudh i64=rr O. W. 


/ 


• Substituted by G. I. Order of 1937. 
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N. 1426. This section does not apply to a defence put forth as set 0^. ' 62 Ind. Cas. 
778. A suit against a Ruling Chief, io his capacity as a co-sharer in respect of the 
property in British India wi» bo governed by this section. A. I. R. 1924 All. 422 
46 A 355 = 22 A. L. J. 317 — 78 Ind. Cas. 559. An agent of a foreign State is person- 
ally liable for contracts entered into on behalf of his principal where the contracts 
.r.. ............ ....j.. , 5« .....I r»« ......it-j fQf and even if 

• ■. ■ : • i i89=n3 Ind, 

■ ■ )ceedings under 

i ' ■ ■ ss. 186 and 1E7 

■ ■ " • ‘ * ■ I ■ ■. ■. R: 1059. Where 

“ “ , msiness concern 

run by the State or a Ruling Prince, it cannot be said that it is one against the 
Prince himself. A. 1, R. 1934 All. 740=1934 A. L. J. 1093. Where he 
carries on a business (such as a running railway) under a particular name and style 
he can be sued m such name by virtue of Order 30, rule id. Ihid, 

Sub seotions (3) and (5) — No consent Is necessary where the Ruling Chief 
is a tenant of the plaintiff. The pUiniiff is entitled to institute such a suit wiihout 
consent under the provisions of s 86 (s) Sub-section (5), s. 86 is entirely distinct 
from sub-section (3). The two sub-sections are really dealing with two quite distinct 
matters. In view of the plain terms of sub-section (3) the consent referred to is 
necessary. A. 1. R. 1935 Cal 664=39 C W, N. J2d6. 


S.yk or Prince, and Chiefs I®, K '’"""d 

as parlies to suits. Kming Chief may sue. and shall be sued, in 

^ the name of his State: 

Provided that in giving the consent referred to in the foregoing section 
("the Central Government, the Crown Represenlaitve or the Provincial 
Government” * as the case may be], may direct that any such Prince or Chief 
Shall be sued in the name of an agent or in any other name. 


Amendment in British Burma— For the words "ihe Central Government, 
etc., as the case may be* given whbm square brackets read the words "the Governor" 
— Vide G. It. Order of 1937. 


Notes. — 7*b.H C. R. 150. 


88. [S. 470.] Where two or more persons claim adversely to one 
Wh.re inl.rpk.der.uit may MOlhet th« d.bl, sum of monuy or olher 
be tnsiliuicd. property, movable or immovable, from another 

person who claims no interest therein other 
than for charges or costs and who is ready to pay or deliver it to the rightful 
claimant, such other person may institute a suit of interpleader against all 
the claimants for the purpose of obtaining a decision as to ‘the person to 
whom the payment or delivery shall be made and of obtaining indemnity for 
himself ; 


Provided that where any suit is pending in which the rights of all parlies 
can properly be decided, no such suit of interpleader shall be instituted, 
j Scope-— An inierpleadcr suit is a sah in which several claimants are to be 
"■ • ’ • ’ ; ■ ' I. R. 1928 Oudh 155 = 108 Ind. 

^ • •• ^ • • 2 of Rules of Supreme Court, 

■ ’ * >ney, goods, or chattels, claimed 

j ' ' ' u sued or expects to be sued, he 

1“!"* ^ j^yment or delivery. The liabilily to some one 

....... .. .... - ... — « _. • the subject-matter other than for 

conflicting claims on which he 
'tee, p. 942. An interpleader is 
sense of the word. P^r Lord 
p. 66. In an interpleader suit in 


• The woids within quotations have been subsiiiuied for the words "the Gover- 
nor General in Council or the Local Government" by G. I. Order of 1937. 


PAHT V. 

SPECIAL PKOCHLDISr.S. 

ARtttltllttO;!. 

89. [AVrr,] (i) Sate in so far At » othfrwitc proTided by ihc Indian 
Arbiiration. Atlnitation Act, or I 7 any oJhcr law for 

tlip time Umjt in force, all reference* lo arbi- 
tralion whether by an order m a tuit or otbcrwne, and all proccedin;;i 
thereunder, thall be po^xrne^l by the ptortiloni contained In the Second 
Schedule. 

(S) Tlic proriiiont of (he Second Sahedute ihall not afTect anyarbilra* 
lion pending at the conimcncem'“nt of thit Code, liut thall apply to any 
arbitration after (hat date under any agreement or rcfercocc made before 
the commencement of thia Code. 


Bcopo of tho ecctlon.— Where partiet to a *uh engage in arbitration without 
an order of the Court, (he award in (hat arbitrailoo can be confirmed in the termi 
ofibedeaee. A. I. R. 19JI Rang. s8-9 Rang. 39« jyt IdJ Cat 57. TTie wordi 
any other Iaw“ in *. 89 mean any law other than the Arbitration Act and other 

Ik,.. • I '•dulell. C 1*. Code. Theie wordi include the 

' ■ It not one of the proviiiont of Schedule II. 

- ' Ind. Cat. aat : tee also A. I. R. 1930 

~ - im. I97»ii4tnd. Cat ii9( A. !• R. 1927 Rom, 

“ ■ .-105 Ind. Cal 516 5 A. I. R. 1925 Mad. 50-76 

1110. Lat. 507. The words "any other law' in s. fa do not exclude the law as laid 
m other parts of C P. CoJe. A. I. R. 19:8 Mad. 10:5- 51 M. 800- 55 M. 

An award passed In (ult which Is pending without the 
rv... _ . adjiiiimcni under Order XXIII, 

444-39 M. L. T. 593-26 L. W. 231 
" ' • ' • seciion 8g does not Include Order XXII!, 

- I74«f I Ind. Cas. 653 ; contra ; A. I. R. 

■ - (F B) Pending suit, private arbitration 

■ ...... .. d cannot be enforced either under Order 

3.1 C. P, Code or under the provisions of the Indian Arbitration Act. 

Arbitrations in the course of litigation should conform to the stiict conditions and 
^ipulatiims of the Second Schedule and should be under the supervision of the 
^outt.^ The Indian Arbitration Act docs not apply to arbitration in the course of 
luigation. A. I. R. 192J Cal. 404—490.608*69 Irld. Cas 808. The words "by 
any other law for the lime being in force” contained in seciion 89 refer to some 
the Code of C. P. Code and do not cover Order XXttI, rule 1 
"• ‘•R. 1921 Lah 332-3 Lah L J. 162-67 Ind. Cat 123 j see also A, I R. 1921 
Cal. 238—25 c. \V. N. 127-61 Ind. Cas 919 j A. I R. i 9 Jt Ondh 127 ; A. I. R. 
* 93 * Rang. 58. The concluding provisions ofs, 2I of the Speci6c Relief Act will 
be found to be inapplicable to all atbitration aereements and awards governed by j 
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247=*3t A. L. J- 310. This section is inapplicable to trusts not yet completed. Suit 
for administration of trusts of a Will containing disposition for chariiabie purposes 
is maintainable though it Is not brought under s 9J. 70 Ind. Ca®, 903=3* M. L. T. 
(H. C) 63=16 L. W. 921. Two essential conditions are necessary in order that a 
suit should fall under s 92 : either there must be an alleged breach of an express or 
constructive trust created for public purposes of a charitable or religious nalote» 01 
the direction of the Court is deemed necessary for the administration of the trust. In 


8o6=A 1 R iQ32Bom.65 ; 63 M. L J 703=36 L W. 633=‘Uo Ind. Cas. 197= 
(JO32) M. W. N. 1340 5 A I R. 1931 R 323 {A I. R. 1932 Rang 132 = 10 Rang. 342. 
The object of requiring sanction under s. 92 is to safeguard not only rights of public 
but also those of institutions and trustees. A. I. R 1930 Mad. 120 = 58 M. L. j. 39 = 
53 M. 223 = 30 L. W. 954= (1929) M. W N. 91 1 = t24 lod. Cas. 220 ; see also 37 Ind. 
Cas 897. Section 92 does not affect, but merely prescribes modes of enforcing, 
substantive righis. A. I. R. 1928 All 660= 51 A. 30=26 A L. J. ioi6 = iti Ind. Ca*. 
93. Section 92 does not bar sun by religious institution against trustees of different 
* *'• ‘ Bom. L. R. 

■ • bequeathed desires m 

cession Act, but a suit 

■ ' ‘ • ‘ L. J. 36= 130 Ind. Cas 

498. A su’t to establish the existence of the trust itself where the whole question 
involved is whether such a trust exists or not is not within the purview of section 92. 
A. I. R. 1926 Pal. 321 = 5 P. 539=7 P- L. T. 679»(i926) Pat. 145 1*94 Ind. Cas. 433* 
Suit for declaration that property 1$ wakf is not covered by s 92, 2 Lah. L J 457 i 
A. I. R. 1930 Cal. 787-34 C. W. N. 1129-53 C. L J 91 = 58 C. 474-130 Ind. C»s 
369 5 but see A. 1. R. 1925 AIL 683 ; 47 A. 770=23 A, L. J 601 -89 Ind. Cas. 40. 

There must be suit alleging breach of express or constructive trust for public 
purposes of a charitable or religious nature in order to bring suit under s 92 aud 
directions of Courts are necessary for administration of trust. A. I R. 1931 Bom. 
33-3* R 1435-128 Ind. Cas. 891 : 30 Bom. L. R. 774 (P. C.) ! 26 Bom. L. 

R. 950 5 A I. R 1927 All. 526-49 A. 191-25 A. L. T. 281 = 99 Ind Cas 5681 li I’- 
288-12 P. L, T. 817=136 Ind. Cas 4I7 = A I. R. 1932 Pat 33-A. L. R. 193* P«b 
373 5 33 Bom U R. iS75 5 3a B. L. R U3S“A I R. 1931 B 33 In the case of a 
trust of a public purposes of a charitable and religious nature, the primary duly 
of the Civil Court, is to consider the interest of the public, or that part of the pubhe. 
for whose benefit the trust is executed and the Court is justified in deciding, in the 
exercise of its discretion, that the defendant mutawalis should be removed on 
account of their insolvency and mismanagement and keeping the chanty in a 
depforabtecondiiion, A. I. K 1934 p C 51=ii O. W. N 204=1034 A. L. I. 258 = 
38 C. W. N, 452 = 66 M. L J 333=A I R. 1934 P C. 53=36 Boro. L. R. 386*= 
2934 M. W. 14. 309 — 147 Ind, Cas. 882 IP.C) In Mahamedan Law there cannot 
be any private mosque. When once a place is dedicated to be a mosque, it becomes 
public property ; it is property of God. Therefore where a person in charge of 
such a mosque claims the property as his _ private estate, he is reasonable ond'r 
s. 92. A. I. R 1934 »e*b. 57- Section 92 is not confined to the case of admiited 
trusts. It can decide whether the suit property is waW 152 Ind Cas ?o = A.I. R- 
1934 Bom. 257. 

The subj’wt-matter of the trust was a sura of money which had, before the 
execution of the trust-deed, been deposited with a person in Madras The person 

with whom the money had been deposited ... .. .- 

Calcutta at the time of the institution of a si 
High Court under s 92, C. P. Code in respeet 
matter of the trust was situate within the lot 
within the meaning of s. 91, C. P. Code. 59 C, 

Cal, 44S-A. L. R. 1932 Cal. 572. 


The section was intended to apply only to questions relating to what may be 
called “ihe indoor managemem" of the trust, and issues relating to the right of 
strangers to the trust are ouiside the scope of a suit under this section. 10 Rang. 
3t2 = A. I. R. *932 Rang. 133 = 140 Ind. Cas. 317 ; see also 55 M, 549=62 M. L. J. 
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^. 62 ) 

tfO'-iguM W. N. O-JS^' 'V. ln«l Ci». r4-'A. I. IJ. 193* M.i»l. 3J4- 

A. I.. R. 103: Rjnclicn ii rnt neccittrjr in * caic in which ihe relief 

f<T the rriiUn'rrt cf 1 »c} tne fc^ ruracetncri i« hjiet! upon an apftcment arnred 
at l<t*ecn the CO tiniitei oT on the lertni rf a Will etcfuteil hy the /'’under of the 
tin»t or anf oil tt dtretn !»r.t of hii wlen he wi» the role trutiec. 63 M. L. J. “03 
■•3'i I. W. 6t3-’tq3J M W. N. 1340-1*0 Iml. Cat 197, DifTicoltir in jrrsntin;' 
tome of t1 r relief claimed m the ah'tree of the content m wminc of the Adrocate* 
General, dr*ei net ditentidc the plainliff to the other rtlieft. A. I. R. tqil I*at. 
3f'5-i45 Ind. Cat ?C4. It it not ntcottirr lh«t the tununilers fmfActXlVof 
lOJo which may l>e inititnted wiihrwt the Mncti'’n of the Adencatc-Ceneral, on the 
irutiee'i ftilure to comply anih the Ctrjti't order lop'oJuct accoun’t ihoald le 
prctcnicd only hy the perinn who intdc the applic-itidnt unrier it. 3 and 4 of the 
Act. A 1,. li, 1055 Mad. 1037-3^ L. W 733"65 M. L. ) f-pa-A I H. 1933 M- 
£$4*1033 M. W. N. i:r5. Where a imt under t qr, C, P. Cole, hat been 
propetly iniiiiuted and one of the plaintifTi d ei, the lui' can he csn’.inoetl by 
the (urtiior or miTirori and eren though there 11 only one torrieor. A. L. 
R. 1934 All. 31M1933A L j 1393 Where no relief it claimetl which 
trill under Cii (t) tn (h). a tarction under thi* tceiion it net neccitary. A. L. 
R. ib33 i’ 2{i$-A 1 R 1933 Pal a<9«*l4$In.i. Cat 394. buii conlempl.Hcd by 
ihc acaion it one of a reprrttntatire character Lroughi for the benefii of ihc puh* 
lie toerforce the public tijjhli upon a caute of action alle;;in;; a btctth of ifutt or 
ncctaiiiy frr direcnon for admtr.iitration against a truttee for the pirticoUf relief 
claimed. The lecnon dnet net apply 10 a cate where the paitici tue to enforce 
their pctsonal ughis A. I R. 1931 Nag 198; tec also A I. K. (1931) Sind By** 
131 Ind. Cat 177 Qneiiion of the Hue nature of an endowment cannot be deci- 
ded in a suit net consuiuied by 1 9* A I R 1937 A1! $36-49 A. 91-3$ A L. J. 
381-99 Ind Cat $68 Appelltre Court cannot gi?e dnecticn on inauers left un- 
decided by trial Court. A 1 R 1930 Lah io$6«i3 Lnh L. J 199-31 I'* N. 
1018 Suit .ngainst ttesprtiera for recovery of tiutt rtepcriiei doet not fall under 
1.92 4 Uh 39S-73ln'l C.rt 645 ;A I R 19*8 All 33-$oA. 165-3$ A. L. J. 
903- 106 Ind Cat 3S9 Where tretpatter claims tiott pr^'pery. tun for setihng icheme 
and appoinimem of irutiec lies against him A I R. 19:7 Mad 710-53 M.L.J. 183 
-39 M. L. T 66-103 Ind. Cat. 74 ; tee also A. 1 R. 1938 All. 33-50 A. 165-25 
A. L.J.902 } a I. R 19*5 All. 759-47 A. 867-33 A. L. J 795-89 Ind. Cas. 639 I 
35 Ind. Cas 593-10 S L. R. 12. Provision of this seciien is mandatory. 49 fnd. 
Cas 530 s 41 A. I -16 A. L J. 841-48 Ind. Cas. 94. 

This section has no applicaiion where worshippers at mosque sue to set aside 
aheoaiion of wrti/ properly by trustee. 51 Ind. Cas. 799 ; 47 Ind. Cas. 111-88 C. 
L J. 4 ; 41 M. 124-33 M. L J. 337-6 L. W. 666-33 M. L T. S18-45 Ind Cas. 
3'6 j4o M. 213-31 M. L. ). 777-20 M.L.T.490-5 L. \V. 625-(i9l9) M. W. 
N. 400— 38 Ind. Cas. 73 ; 23 C. W. N. 115— 49 Ind. Cat. 35$. It is only where 
the suit IS for one or more of the reliefs in s 92 (1} that it must be brought 
under that section. A suit by the worshippers of temple for declaration that 
certain land is temple land and for an injunction restraining defendant's aliena- 
tion IS not within s 92 42 Ind. Cas. 260. A suit praying for removal of trustee 

and fora declaration that alienation made by trustee is void comes uuder this 
teciion A. I R. 19*5 All. 683— 47 A. 770— 23 A. L j. 601-89 Ind. Cas. 40; see 
also A. I. R. 19*5 689-21 L. W, 5*5-88 Ind. Cas. 375. 

A suit under this section is maintainible for removal of n’e/nefo trustee and for 
appointment of new trustee and for vesting trust property in him 97 p. R. 1918—173 
P. W. R. 1918-47 Ind. Cas, 683 ; see also 89 Ini Cas. *0-33 A. L. J. 60 1- A. I. R. 
1935 All. 683—47 A. 770. Court has power to appoint a mutatvali in certain 
circumstances independent of this section. A. L. R. 1933 Lah. 570—34 P- L. R. 
81-A. I. R. 1933 Lah 127—141 Ind Cas. i6g Head ol mult, though not trustee, 
has similar obligations, and if public are interested in the performance of those obli- 
gations they can sue him under s. 93. A I. R. 1927 Mad. 614 — 52 M. L. J. 41$“ 
25 L. W. 46 i-(I 927) M \V. N 233—50 M. 567-39 M. L. T. 37 = 101 Ind. Cas 
430. Where suit is not for vindication of public right but of a private right of being 
a co-trusiee. «. 92 does not apply. 1917 Mad. 338-97 Ind. Cas. 480. Test, whether 
s. 92_applies or not is to see whether suit is for vindication of public rights or for 
vindication of private rights. A. 1. R. 1927 Mad. 338 — 97 Ind. Cas 480. Clauses 
(a) and (b) are distinct. A. I R. 1930 Mad. 229—1929 M. W. N. 744 — 122 Ind. Cas. 
45s. Section 92 is mandatory. It Is not necessary to obtain sapciian under the 



188 


IHB CODE OP ClVfL PROCEDURE. 


[S. 92 . 


Religious Endowment Act, and without such sanction a removal could be ordered 
(1016) 2 M. W. N. 3St = 4 L. W. 444=37 Ind, Cis. 688.- \Vh*re individuals sue 
citizens for rights of worship or performing festivals, no sanction is necessary. 3 b. 

W. cj 2 = 35 Ind. Cas. 88 . Suit for declaration that plaintiff is is not barred. 

34 Ind C.as. 502 Suit under s 92 is a represcmauve one. 40 Mad. l to=3 L. W. 305 
==(1916) I M. W. M. 401 = 31 M. L J 229=34 Ind. Cas. 384 In order to make s. 93 
applicable it is not necessary that the existence of trust should be admitted by the 
defendant. A I. K 1924 Pat 657=5?. L. T. 30 = 80 Ind. Cas. 9^0 Section 9] 
will not apply where claim is based on pUintifPs personal right of possession mingled 
with a claim based on breach of trust. A. I. R. t 923 P^t. 309=67 Ind. Cas. 4645 
see also A. 1 . R 1924 Lab. 131=4 Lah. Lab. L. J. 480=73 Ind. Cas. 645 > 

A I. R 1923 A 319 = 21 A L J. 191=45 A- 335 =* 7 > It’d. Cas. 767 5 75 I^^d. Cas 670 
= (1921) Pat. 6 J 76 Ind Cas 89=A. I. R. 1924 Par. 502=5 P- L. T. 231 ; A. I. R. 
1923 All. 120=20 A L.J. 977 = 45 A. 215 = 71 Ind. Cas. 420.^ Under s 92 it is 
presupposed that an express or constructive trust created for public purposes of a 
charitable or religious nature exists, but where the nature or existence of such a 
Court IS in disputes 91 will not apply A. I R. 1934 Nag. 277; see also 150 
Ind. Cas. 193=11 O. W. N 323=A 1 . R 1934 Oudh 118. 

Express Trunt — The express-on “express or constructive trust" is not limited 
to "ttusi" as in English law “constructive trustee" Includes person holding 
... . . . , . - . . . . , , . . Court of 

•• i •• ••4 i I = (I927) 

• •* • it against 

• . • . 4*1 . 47 A. 17- 

84 ind. Cas. 631 ; see also 86 (nd. Cas 799=A. I R. 1925 Cal. 1106 

Constructive trust —Plaintiffs alleged that they were the fufliris of a temple 
that the management and control thereof was vested in them and (bat the defendant 
who were receiving certain profits and income for ihe use of the temple were not 
using them and consequently plaintifr> prayed for an order calling upon (he defen* 
dants to render a true and complete account of (he income and prohts : M^that 
the claim was one alleging breach of a constructive trust for religious purposes and 
asking for accounts and that therefore it fell directly within sub-section (I) of section 
92 and the suit was not consequently maintainable without the Advocate-General's 
sanction 32 Bom. L R 1435 - A. 1 . R. 1931 Boro 33= 128 Ind. Cas 891. Construe* 
live trustees include persons holding particular fiduciary position. A. 1 . R > 9*4 
Bom 193-25 Bom. L R 747-84 Ind. Cas 808. A stranger to a trust who receives 
money or property from the trustee, which he knows to be part of the trust estate, 
are to be handed or handed to him in breach Of the trust is a constructive trustee ; 
and the cases of a consTuctive trustee, or dejurit trustee, or trustee •* wfl 
are covered by s, 92, C. P. Code. A. I R. 1935 Cal 805 = 39 C. W. N. 1103. 


Charitable Trust. — AH charitable corporations exist solely for the accomplish* 
ment of charitable purposes. L.kc other trustees, they also are subject to the 
jurisdiction of ihe Court. A I R. I 93 ' Mad. 12=59 M.L J 770= tag Ind Cas 
235-53 M. 737 Charitable corporations are subject to Court’s iurisdiciion 
as they are trustees of the corporate properties. A. I R jgji Mad i 2 = 53 
M. 737-59 M. L. J. 770 = 35 , L- W. 113=129 ind. Cas. 235; see also A. 
I.R.1930AII. 582=11930) A L.J 1291 = 52 A. 863=128 Ind Cas 38s. Collector's 
sanction IS necssary for a suit claiming relief by injuaction resuainior- defendants 
from preventing plaintiffs from enjoying the uses and objects for which property 
was dedicated. A. i. K. 1930 Sind 204=126 Ind. Cas 49 

Beliglona Trust — Whtre a person builds lemple either out of his own funds 
orIunas cullected bysnhsciiption,ff,teci.un,hybira repEtding manner of manage- 
ment and person by whom it is to be managed is not Illegal. A. I R lord Mad. 
150=51 M.L J. 457=58 ind. Cas. joS. Where endowment is partly secular and 
partly rcli^gioos.belore allocation to religions uses trust is governed by section 5 =. 
122 Ind Cas 337 ._ Suit for declaration of title to properly aiiached to religious and 
charitable institutions IS out of the scope of section 92. A I R 1020 Lab 740=120 
Ind. Cas. 161 1 see also 99 lj>d. Cas. 755-2 Lab. L. J. 457 ; X. I. ll ipio Mad 226- 
Xf W N -741 = 122 Ind Cts 4ec ; A f o . X 7 ^ . vo »--« 
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inril 1»c ff»T p*jMic rtf rt! pwi f>T rtsiinVe tmiice A. I. U. 1923 Mail. 37G 

•»I7 I- W, 31 — I} M. I- T. <?»»(i02jl M \V. ?«• ltl''4'> M. Iril. Ci$ ; 

»cc »t»o 40 M. L. J 2 In'* Cat. ftJJ In t » itt fn cSinje of miniKemtnt of a 

ent'.nrmcrt. ii li ric" il c tittrtof }t-e mijyiitf rn| il*il 13 » je. l;ut criminal 
rurpo«ci cl «ru»t t>ai m:\t 1»e |-»o\ei| 10 A I K. l.ali loo*.; Lafi. 27S"37 

1’. R. 1 13*' 94 Inil. Cat 695 ; »ee alio A t 1* 1 921 Mai 3*5"4i M. 2o^« 57 
Ind. Cat. 4')4 Where dtfendan'i raiicil rontinici ooi cl imtt propcfljr which inlcr* 
fcrnl whh public liphj*. tint hy intT.Vti of pihliC at're of whon wtic aho tnitieei 
for (’tmo'moo thftuhf he dtcreel A I. R 1724 All E3'>«»4'» A £13-22 A. 1.. J. 747 
— ftlnl.Ca* 274 I’crioa pJi in thatpe at /a/ft* ol an 1 lot is a tervant an I not a 
truitc^ and A ID t apamst Inm undtt ih<i tcct'on tt not trair.tairahlc. A. I. R. 1723 
All. 247-21 A L. J. 310-1. R. 4 A 190 

Privitle Trust —The Adt3catc-Gtn*'fat It not conceTn'*'! with priratc triis's. 
A.l.R. 1921 Rem 338-24 Rotn L. R. lo'o fVfiori cU-amp in be at heir of 
founder, n/nwt /Ave ertiiled 10 rotnapertert of pnraic itui*. A. I. R. 173* 
170-32 Rom. L R if>£7-t29tnd Cat ?4t llcncficitl inlerctt in prir-iic trusts 
tes's in definite indiridualt while t*i pub Ic trait It It veilel in fljcluattn;; 
useful test fora Judge to apnly to aee whethtf the erjlencs istis'ics ihe con fitioni 
of the pnvate trust, 11 to ask himtcff whether .tny of the acts teitile f to by ihe 
witnesses could hare been ptctcR'td or pentliic I by p'ocecdinc* fir trespm. A. I. 
R. 1922 All 319—20 A U J 7S9-77lnl. Cat. 97. and Amrer A/it's 

C. P Co.i/, t 92 , see also A. I R 1922 I’ C. 252-24 Rom I.. R. 937"*47 I- A. lOo 
-3^C.L J 57'-49C 4S7-57C.\V.K 174—6? IniL Cii. 561. I'ersont haring 
no interest in trust propeciy cannot impeach acti of private tiusiee. 56 Ind Cas. 707. 


Public Trust — Whether purpaie. it public or no’, is lobe found out from 
circumstances of etch case A. I. It 1921 l'a». 51 1 -75 Ind. Ct». 670 ; SA.L.J, 
H 30 . Compantise esidence of other temples being public or piivate esen when 
admiiied h)- parties or held b) Couit to be proved should be escluded in considering 
the quesiion wheiher temple in question it pjbhc Of prirotc. A I R. 19:8 Mad. 
£79*ii3lnd Cas 633 In deciding question as to whether a temple is public or 
■■ - *. — W*— -tblic freely 


to prove 
ns the use 
‘ found out 
■‘.It. 502- 
benellcial 


was for public purposes t P. L. T 428 = 57 InJ. Cas 270 { see also 51 Ind. Cas. 43 
— 10 L. W. J35 i 34 A. 403—9 A. L J 809=11 Ind. Cas. 166 j 20 C. L J. 312 ; 45 
Ind Cas. 313=50 L.J 97 ; j8 tod Cas 800=20 0 . C 47; 34 InJ Cas. 552=4 
L. W. 328; 36 Ind Cas. 270=31 M. L. J. 2os ; 51 Ind Cas. 42=10 L. \V. 135. 
Public means a section of the public. IKahf for maintenance of AVran-A'dor and for 
distribution of alms and chtniies is a public trust. 1 1 p, 388= 12 P. L. T. 817 = 136 
Ind. Cas 417-A.I R. >932 Pat. 33=A. L. P. 1932 P. 373 Where iliere is no direct 

«. -J. --rj. • — ,, _ .V. ..y'a.-.Q njjy raise ^ pre. 

‘ ' ■ ■ • ' ... worship by the public, 

. . . . , whether there shouU 

■ • ■ • ■ ’• ■ 2952 D 33=128 Ind. 

Cas 891 Where the defendant contends that a trust is a private one, the cause of 
action survives after his death. 1934 A. L. J. S3t-A. I. R. 2934 All 315. 

Direction of the Court— The words “where the direction of the Court is 
r .1. 1 • • , -r any syejj jjust" mean that where the Couit 
* ■ a scheme or othernise for the adminis' 

* . . mutvoah is not such a direction. A.l.R. 

• *• 835=110 Ind. Cas. 416 Where persons 

interested in trust desire to modify scheme remedy is not by application but by fresh 
suit uuder this section. A. I. R. 1927 Sind 2=21 S. I~ R. 220=97 Ind Cas. 398. 
Where letnpie built from funds collected by subscription founder can make 
•' do not object to It. A I. R. 1926 Mad. 

" • . “ i ■ • l^urtcan remove trustee if necessary for 

■ • • - institution and not of individuals is to be 

■■ ■ . ’ J. 457*98 Ind. Cas. 308. This section 
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contemplates cases where the direction of ihe Court may be necessary even though 
there have no breach of trust. 148 Ind. Cas H53 = 3S Bom. L. R. 1119'= A. i. K. 1934 
Bom. 26. 

Administration of trust.— The object of enquiry, in a suit under s. 92 is to 
devise the best method for fully and effectually carrying out the purposes lor which 
ihe trust was created. In settling a scheme of management the Court has a vnae 
discretion ; the wishes of the founder regarding the management inight be taken 
into consideration , but the primary right of the Court is to consider the general 
interests of the body of the public for whose benefit the trust is created and the Court 
might vary any rule of manacement which it finds to be impracticame or unsuite 
to the best interests of the institution. A. I. R 1916 P. C. i32“43 C. JoSS^U i4. 
L J. 741 = 20 C. W. N. 1118=31 M. L.J. 29o=>24C. L. J. 198 = 35 3®- 

Court’s jurisdiction to frame a scheme is not excluded by existence of a temple 
commiliee. 39 M. 700=30 M. L. J. 29=32 Ind- Cas. 2lt. Court sanctioning 
scheme for administration of charitable trust is competent to vray from time to Urnc 
on an application without fresh suit. 43 Ind. Cas. 772. Where liberty to ^pply 
reserved in favour of certain persons under scheme, others cannot apply. A !• *'■ 
1930 Mad 226=1929 M. W. N. 774=122 Ind. Cas, 45$. A scheme wnicti goes 
beyond what is decided in scheme suit, and decides mailers which come within the 
purview of s 921350 far uUmvtrts. A. I. U. 1930 Mad. 226=1929 ' 

744=122 Ind. Cas 455 Where a scheme is settled, a direction for applying for 
modification is K/Zra rirer. A. I. R. 1928 Mad. 268= 108 Ind. Cas. 199. True lest 
of legal propriety of clause in a scheme Is whether relief granted by that Court is 
such relief that if It was being sought before scheme was sanctioned, u would have 
to be sought by suit under s 92. A I. R. 1930 Mad 226=122 Ind. Cas. 45S- 
Where the institution is controlled by scheme, the Court has no power to interfere 
except by some method provided by scheme even where trustee omits to comply 
with scheme terms A. I R. 1929 Mad S26-(i929) M. W. N, 300=120 Ind. Cas. 
874; see alio A. I. R. 1929 Mad 625= 119 Ind. Cas. 469. 

Persons having intareafc in the trust— Persons who are in the habit of 
worshipping at a temple and of making offerings and of giving subscriptions are per- 
sons having an interest in the temple and are entitled to maintain a suit under this 
section with necessary sanction. A I. R. 1932 All. 708 = 1932 A. L. J. 886 5 9 0. W. 
N. 966 ;A. L R 1933 Lah. 583=A I. R. 1933 Lah 920=146 Ind. Cas. 136. Ina 
suit for declaration that certain property and Income therefrom is luakf, certain 
person is Its trustee and alienations thereof are void, heirs of the founder of the 
VM&ihaxi iocus stanji. A L R. 1933 Lah 7at=A. I. R. r933 Lah. 670. Suit by 
constant visitors of temple who ate close relatives of founder i> mainiainable. A. 1. R 
1929 All i33®t929A. L.J 438=117 Ind Cas 828; see also A. I R. 1929 Lah' 
428=116 Ind. Cas. 451. Collaterals of founder have sufficient interest, to entitle" 
them to sue. A. I R 1929 Lah 428=116 Ind. Cas 451. "Descendants in female line 
from founder of chanty have an interest" therein although not directly obtaining 
benefit. A. I R. 1924 h. C. 221 = 51 1 A.282=47 M. L. J. 361 = 47 M. 884=22 
A. L J. 983 = 26 Bom. L R, 1121=40 C L J. 454=290. W. N. 154 = 82 Ind. Cas 
8c4 Persons not having interest in trust will not be entitled to sue even with 
Advocate-Geneial’s written consent. A L R. 1924 P. C. 221 = 51 1. A. 282. Where 
founder lays down persons in whom Ibetighl of control is vested, they are not the 
only persons who can sue A l.R. 1929 Lah 428=116 Ind. Cas 461. A suit under 
this section can be maintained by Hindus of - - . .1. ... — j- — .ii» 

temple on important occasions, A I, R, 1926 ' * ■ • , 

M. W. N, 40 = 9« Ind Cas, 924 ; see also AIR. 

Cas HI 5 35M.L J 66i = 9L.W. 1=35 M, 
cannot sue for possession of trust properties. A ’ . 

= Sglnd. Cas 623-, gSlnd Cas 934= A. I R. k 4 

P. L. R. 833. Where property is dedicated 1 

receive food can sue. A. I. R. 1928 Mad. 268=108 Ind. Cas. 199 If the persons 
arc inieresied in the trust n is not necessary that they should be personally 
affected. A. I. R. 1927 Mad. 462=50 M 736 = 35 L. W. 594 = (i927) M. W. N. 
197=53 M. L. J. 543 = 102 Ind. Cas. 370 : sccalso 44 C. L. J. 33g=A. I. R. 1927 

Cal. 130=3* C. W. N. 184^99 Ind. Cas. 205 ; see also A. l.R. 1929 Bom. 193 

= 31 Bom. L. R. 349=**7 Ind Cas. 523. Interest must be clear, present and , 
substantial. A. I. R. 1926 Mad. 466=23 L. W. 240=92 Ind. Cas. 950 ; A. I. R. 
1926 Lah. too=7 Lah. 275=27?. L R. 115 = 94 Ind. Cas 695; A. I. R. *93o 

Lah. i = Lah. 142=3: P. L. R. 424=124 Ind. Cas. 305} A. I. K. 1925 
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Ma<J. Ind C»» j?it A. I R ITJ'V AH. JiS-Jot tn- 1 . Caj. 744 J 7i 

lod Cat. 301 ; 58 Ind Ci* l34<«(i<;Jo) M. W. N. 478 5 43 M. 7JO-30 M. 
L. J. So4«s6 Ird Cat ajn. Mate ticTit In M<>r«htp in a tempts is nnt interest 
sonictent to tue f£?r a ichrme. 4a M. 360—26 U j. J9'»*So InJ. C.is. 


• I I _ • ■ . ■ I _ 

L. \V. 348^34 Ird. Cav 557. I’erton "ho are in the habti of (joirj to the 7"^ ifwf- 
tfrrara in the treninj; to »on).ip the idol are r«ncft» »ho hare tuthciert interest in 
the trust 10 rniiile to iniiiute a suit uivltt t 91. A L K l<73J Oudh 0o6“A. I. tl- 
1933 Oodh 33»g O \V N. 9^6'* t40 Ith!. Cat f'J'S. 

Trust tvnd Tnisteo —The words ‘irutt*" arvd “irutiee" at uteil in 1. <)i hare not 
been used in an}* technical lertc of the terms .it used in Ilnglith litv or in the 
technical tense in which vord It used to the Mahomeilan Istr. The trords 
hate been used in the nrdioaiy tense. “Ttusi'in ih^ moti enlarged tense in which 
that term is nsed in Hnehsh ]urii{midence may be dcfinc^I to he one cquiuble ri^ht, 
title or inicresi in the property real or personal, dittmct fram the leKtl ownershi|> 
thereof ; and •‘trustee'' is a person holding ihe Icjtal mie of property under an ea* 
press or implied aercement to apply it atul the income arising from it to the use and 
for the benefit of another person Under the Cnebth concepnon of ihe term, trust 
conveys the idea of tno estates .and two psrt'cs Had ihe word ‘irusi" been used in 
the Code in lie techniMl sense rf ihe CnsHsh Jurisprudence the leciion would have 
been inapplicable either to tr.ti/'t of the Mahomedin law or to of the 

Hindu law, Dul it hat been held in lone senes of decitioos tlia: this seciio,i does 
apply to Mahomedan trai/r and to Hindu where there it no conception of 

two estates and two ownerships. What is tequ red for the purposes of section 9r Is 
to find whether or not there is property burdened wih obliffations for public 
purposes of a charitable cr rehsious nature. It will apply in alt cates, whether 
or not where there IS a clear indicauon that there is an obtisaiion annexed to the 
property in favour of religious or charn.ible objecis of a public niiure. U P. aSS^ 
la I*. L. T. 8 j 7»»36 Ind Car. 4 '7- A I. K. I9J2 Poe- dd^A. L R. 1932 J‘at 373 

Parties —In a suit under s. 92. only ihe trustee it a necessary piny and not those 
who may be in possession of trust properties even adversely to tne trust. I2 P. L. T. 
817. In a suit under s 92 the defendants must be alleged to be tn^tt de fure or 
dt facto managers of the trust and not merely servants of the trust. 1931 M. \V. N, 
898. Where the suit property is the service Inam of the Archikas, burdened with the 
service to the temple ibe appropriation of the income by the Arekakat is not mis- 
appropriation of trust income and the Archakas .ire not minagers de son tOrt of the 
trust. 1931 M. W. N. 898. Suit by only some of the persons obtaining sanction is 
* ’ " - • ---30 L. W. 954= 1929 M. W. N. 911 = 58 

• ‘ ‘ ■ ■ ■ : I ■ » ; A. I. R. 1527 Lah. 382 - loo Ind. Cas. 

< ■ ■ should be given to any person interested 

ill me iiusi. A. I. K. 1920 Mau. 200=100 ind. Cas. t99. Suit by one relaiorniih 
Advocole-General’s sanction is valid where all cannot join on account of death 
or some other good reason. All living relators however must be added as parties 
A. I R. 1925 Sind 1 = 76 Ind. Cas. 345. Where trust is created for public purposes 
suit lies for settling scheme, and a heir at law is a proper party to such suit. A. I. R. 
1923 Mad. 376 = 17 L. W. 31=32 M. L.T. 47*46 M. 300“73 Ind. Cas. 991. A 
trustee is not prevented from being plaintiff. A. I. R 1925 Mad. 820 = 48 M. L. J. 


^luiiuivuitt III possessjuii is iiecessaiy paiiy. n.i.iv t9«v Mau. uj >-> <-2 ixu s/aj. 044. 
Transferees of trust property can be impleaded. A. I. R. 192S All. 683 = 47 A. 77®** 
33 A. L. J. 601 = 89 Ind Cas. 40 5 see also A. 1. R. 1925 Cab 187=80 Ind Cas. 44 ; 
32 Ind. Cas. 80=42 Cal. 1135 ; 33 ind Cas 45=38 M. 1064. Son of defendant is 
necessary party in a suit 10 remove hereditary trustee, (tgiy) M. W. N. 550 = 6 L. W. 
9»»38 Ind. Cas. 133 In a suit for framing a sueme persons also bona fide allege to be 
trustees thereto, should be made parties, 50 Ind. Cas. 58. A trustee is not prevented^ 
from being plainti^ A. I R. 1925 Mai 820=48 M, L. J. 535 = 87 Ind, Cas. 194.^^ 
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Question of interest must be determined on ihe facts of each case. A. I. R. 1921 
Mad. 563=41 M.L. J 20 = 68 Ind. Cas. 631. Suit to recover trust properly from 
trespasser or trustee transferee cannot be brought under s 92 by virtue of either r- 3 
orr 10 f2)of Order i. 28 C L. J. 4=47 Ind. Cas. 1 11. A suit lies against trustees 
deioniort. A. I R. 1914 A»l. 884 = 47 A. 17=22 A. L. J. 866=84 Ind. Cas 631; 
see also A. I. K. 1925 Mad. 212=78 Ind. Cas. 950 ; A. I, R. 1922 All. 542 = 21 A. L. 
J. 105 = 44 A. 652 = 69 Ind. Cas 990:40 Ind. Cas. 165. Persons in possession of 
itust properties under claim adverse to trust are not necessary parties, n Pat 288= 
12 P. L T. 817 = A I R. 1932 Pat. 33 Whenaschame of m.magement of public 
religious trust provides for its modifications by the Court on application by any 
person interested in the institution, any person who may, from lime to_ time, have an 
interest in the instuution whether or not he was parly to the suit in which the 
schame was originally framed, can apply for modification of the terms of the scheme. 
A. 1 R 1937 Bom 124. 

Sanction. — Advocate-General's permission is necessary unless plaintiff has a 
special claim or interest 35 Ind. Cas. 846. With due sanction any two persons 
can sue where object of suit is to secure certain advantage to trust. 3 L W. 5i2 = 3S 
Ind Cas. 88 Where sanction is granted to more than two persons all must join. 
29 M. L. J. 231 =31 Ind. Cas. 236. Sanction granted for suit under s. 92 means any 
suit which may be raised under the section. It is not confined to one of the species 
of suits that could be raised on the application 48 C. 493 = 25 C. W. N. 794 = 3® 
M L T. 194=481 A. 12(P. C.)=62 Ind Cas 737 (P. C.). Status and position of 
those who come forward as representatives of community is an important considera- 
tion in giving sanction. Before giving sanction nonce should be issued to the 
trustees A I R 1930 Mad. 129=30 L W 954-(t929) M W. N. 911 = 58 M.L.J. 
39=53 M, 223=124 Ind. Cas 220. But sanction is not invalidated by want ofnottce 
to defendants. (i93®) M W. N 456. Sanction is necessary even where suit docs not 
specifically ask for relief mentioned m s. 92 but does so by implication. A. I. R* 
1927 Mad 886=26 L. W. 274 Fresh sanction is not required where new party ts 
added but scope of scheme is not enlarged. A. (. R. 1929 Mad. 635 = 122 Ind. Cas. 
644- Where some reliefs sanctioned by Collector while others refused, sun may ,be 
tried so far as relief sanctioned. A I. R 1^23 Bom 4:8 = 79 Ind Cas. 200. Sanction 
IS not necessary in the case of a suit in which one trustee sues another for accounts. 
A I R 1923 Nag. 29S-6 N. L J. 209=74 Ind Cas. 45 5 see also A. I R. 1927 Mad. 
948 = 39 M.L T. 214=10$ Ind. Cas. 194 ; 52 Ind. Cas 6285 40 B. 439=18 Bom. 

L. R. 33S“34 Ind Cas 167 , A I. R 1922 Mad 17 (F. D.)-lS L. W. i8»4S M. 
113 = 41 M L J 6oS=6g Ind. Cas. 304 ; A I R 1923 Nag, 298 ; A I.R. i922 Mad. 
17 tF B.). This section is not applicable to suits by worshippers oftomplefor 
declaration ihat it is trust property. i Lah. L. J. 150=84 P. L R. 1922 = 67 Ind. 
Cas. 320 5 see also 26 C W. N. 587=A. I. R 1921 Cal. 405 = 69 Ind.' Cas. 910. Suit 
for declaration th.-it the property is waF/; does not require sanction. A. I. R. 192? 
Lah. 350-28 P. L R 486=8 Lah iii . see also A. 1 R. 1927 All. 257 = 49 A. 435 
= 25 A L. J. 329=99 Ind. Cas. 1045 ; A. I. R 193$ Pal, 544 ; 4 Pat. 74i = 7 P. L 
T. 4=88 Ind Cas. 103s ; A. I. R 1928 Lab 888= 113 Ind. Cas. 120 

The condition precedent to the proper institution of a suit under s. 92 is the 
obtaining of the sanciion of the Advocate-General and no other condiiion for the 
maintainabiliiy of a suit is to be found m the Code The amendment of the law em- 
bodied in the present s. 92 has obviated the necessity for a representative suit. 
A. 1. R. 1925 Mad, 1070=1925 M W N. 505 ; sec also A. I. R. 1926 Mad. 280=5® 

M. L. J. 42 = 22 L. W. 701 — 92 Ind Cas. 823 Objection as to sanction cannot b® 
waived, lor the object of sanction is that trustees should not be sued unless there is 

case against real trustee, A. I R. 1926 Mad. 970 = 24 L W. 4i3=(t926) 
M.W.N. 686=97 Ind. Cas 462 Sanction obtained against a person who is not 
a trustee cannot subsequently be availed of against real trustee, /itd ; see also A 
I.R. 1928 Lah 717=116 Ind, Cas. 334 ; (1930) M W. N. 456 

Forum.— Suit under «. 92, C, P. Code can be tried by Additional Judge by virtue 
of assignment of the functions of the District Judge under the Bengal Civil Courts 
Act, s 8(2). A 1 R. 1921 Cal..2io=48 C. 53=62 Ind. Cas 115 ; see also 52 Ind. Cas. 
45=22 0 C, g3;3i Ind. Cas 397. Suit_ under s. 92 cannot be referred to arbi- 
tration, as It IS not a suit for determination of private rights A I R 1923 Nag. 
112=6 N. L. J. 7- A suit under s. 92, C. P. Code, should be brought in place 
where the subject-maiicr of ihe trust 1. r., the trust property or trust money or any 
0! It is situate. 1935 M. W. N, 607=42 L. W. 505 = A. 1. R, 1935 Mad. 983 = 69 
M. L. J. 274- . ' - . • 
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OoTppromlpe of rult— A Jnrii!ict5on ta pan a rffcree on the bull of 

hcna fttit comproTiUc in ■ »o'i brnnpbt nmler »fciion *)t- A. 1. R. 1 9: { Cal. 187*80 
ln4 Cxx n ; »tt al»n C. \V. N. Cnuu t’vsull nai »»oction comptom'neof 

luitendcr* OJ tinrlcr «!ilch any psntsn of ini«t r»’'’p€0>s» '» »''/ party. 

37 M. L. J 485-47 In'! Caf. 6ti. Whuc j-lairtitT appfotei appcin'rrent of ccttJin 
per»oni ai commit ttc, the dfcrce it not cor»erl dcctte. A. I. R. 19:7 Lah. 381-100 
Ind Cai. 838. Praodulerl cOfTipfcm'ie dtwi n<it bif »u1»»fnutni itiif, io3 loh Caf. 
195-A I. R. 19:8 MaJ. At rfcatd* erect of comprcmUe by leme of the 

ptaintiffi.t/* A. 1. R. 19:8 P. C. tfi-3J C W. N.48i-S5tA 9'j-SS C. $19-48 
C. L.J. S5(r. C)-ioS In.J. Cat 3^1. 

Abatement of pult— Alihouph on» ef the pUimifY* obu'in'ing unction for 
inititniins luit diei, neither the »ti<t nor apt>eat« ihererrom ahaiet. A. I. R. 197$ 
Mad 244-47 M.I..I 743-20!. W. £82-85 Cat. ; 97 P. R, 1918-73 P- 
W. R. >916-47 Ind. Cat. 983 Suit unftr ilii* acctlon i< proiecuted a* repretenilnc 
Reneral puWic, and i'' h dnea nw ahaU on \h« death of the orlj'lnat plaintiff. 48 C. 
493-t3 L \V 3ig-(i9ti) M \V N. 24-17 S’- L R-t 37-484 I A. 12-25 C. W. N. 
794-30 M. L. T. 194 (P Cl-62lnd.Cai 7J7 In a itfll under 92, for removal of 
the defendant and framlnR .1 tcheme, deatli of the defendant pending the luit doet 
not cause the nhole tuli to abne. A.! R. 192& Mad. 162 — 48 M. &S3 — 49 M. L. ]. 
324-9t Ind. Cat. 105. Rut order brinRinjj on record new itutiee* initMt! of old 
ones, in etasion of section 92 is Without jurisdiction A I. R. 1931 Cal. 2S1 -52 C. 
L.J. 78-130 Ind. Cas. 866 


Addition of Partloi —Where snlt is brougM within sanction, subsequent 
amendment by addition of new ptnies without ohialnioi; fresh saection does noi 
invalidate suit. A'I.R 1923 Sind 35- 16 S L. R. 22t-79 Ind Cat. 539; see also 
^4 Ind. Cas 384-40 M. ico ; 43 M 707— 38 M I. J 201. Whether new sanction 
II necessary when new defendant is added, depends on whether scope of suit if 
enlarged or altered thereby A t R 1916 Mad. 970-24 L W. 419-97 Ind. Cas. 
46a ; see alto ;8 Ind Cas 124-0920) M W. N 476 i A I R. 1929 Mad 63s t but 
secA. 1 R. 1928 Lah 717. In order to be parlies defendants do not require any 
permission ef the Government Advocate A.i.R.i927 Rang.i8o-5Rang.a63- 
103 Ind. Cas. 261 : see also 32 C. \V. hi 46t-A. I. R. 1928 P. C. >6-26 A L, J. 464 
-55 1. A, 96-55 C. 519-30 Dorn. L. R. 774-108 lad. Cas. 361 (P. C.). 
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due ■ ■ , 

the trust in jtopardy. Failure in the disch — ' ”*■ ' * “ -r— . 

misunderstanding is not a ground for tcini • ■ ' 

capacity to manage the trust, if the trustee - • • ' ■ ' ■ 

purchases the trust property concerns in a ’ ' ' - 

with knowledge that it was unfounded, fails 1 ... - ■ 

trust property, obstructs the rnsnagemcDt and wants only to waste the estate he 
may be removed. A I. R, 1918 Cal 225 » see also A. I R 1925 Mad. I070 = (i925) 
M. W. N. 505 ; A I. R I9J4 Lah. 107=4 Lah. 364-77 Ind. Cas. 398 ; A. I. R. 1927 
Mad. 1033 A I. R, 1922 P C 325=4? M. $65 = 43 M. L. J. 536 = 49 L A. 237= 
24 Bom L. R. 1214 = 21 A. L. J. 250=270 W. N. 317=36 C. L. J. 524 (P. C.) = 68 
Ind. Cas. I. Clause in «chcme providing for removal of trustee merely by appli- 
cation is invalid A I. R. 1931 Nag. 82=131 Ind. Cas. 423- A trustee cannot be 
removed for his mere indebtedness or failore to keep accounts. A. 1. R. 1929 All. 
433 = l«9*9)A L j 438 = 117 Ind Cas SaSjA. I. R 1923 Mad. 163= 16 L. W. 839= 

32 M. L. T. 89=74 Ind. Cas. 35 The mere Act that hereditary trustees of a temple 
utt &\%o Wi archakai is no ground lor their removal. 30 M. L. T. lot (H C) = 64 
Ind. Cas. 8t6. Removal is discretionary with the Court. 24 C. W. N. 690=47 C. 

C. P. Code— 25 / 
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866=s8Ind. Cas. 705; 48 Ind. Cas. 897«l9i8 M. W. N. SSS- Order reusing lo 
remove is not appealable. A. I. R. 1927 Mad. 427 = 99 „“****! 

cannot be removed for ibe acts of his predecessor. A. 1. R. 1928 Mad. 879'®* 3 
Ind. Cas 635 Where tentative scheme provides for appointment but not removal 
of trustees appointed under it such trustee cannot be removed except by a regular 
suit under s gj. A. I R 1926 Mad. 799=9i Ind, Cas. 610. Trustee appointed by 
founder cannot be removed by him except under 5. 92. A. I- R. 1922 All. 499“4<A 
721 = 20 A L. J 7:2 = 68 Ind. Cas 786 ; see also 53 Ind. Cas. 605 = 42 M. 66S = 
26M.L T, i43=(i 919)M. \V. N. 522. District Judge cannot take action under 
C. P. Code to protest public endowment property without suit under s 92. 16 A. 
L. J 742 = 47 Ind. Cas 850 Suit by worshippers and beneficiaries in property 
attached to shrine for removal of trustee falls under s. 92. ii P. W. R. i9to = <4 
Ind. Cas. 879 Clause in scheme providing for appeal from order removing or 
appointing trustee will not apply to order declioing to remove a trustee. 5 L. "• 
596 = (i 9I7)M\V N. 520 ; 38 Ind Cas. 415. 116.16 of a »?»«« is not a trus-ee ot 
OTM/r properly and no suit lies for bis removal. 32 M. L. J. 27l=«40 Ind, Cas. 627 
affirmed 39 M. L J 98 (P C.) ; but see 37 M. L- J. 231 ; S* I"d. Ca% 914 5 4o M- 
745 5 43 C 707 s 33 Ind. Cas. 583 (P. C) ; 43 M. 253. Bo»a fide assertion ol 
adverse title is no ground for removal A. L. R. 1933 Mad. 571. 

Clause (b) — Even v-here trust deed enjoms only one trustee Court can appoint 
additionol trustees if inleresi of insiitotion demand it. A. I. R. 1298 Mad. 9S5“ 

(JO37) M W. N 405 = 108 Ind. Cas. 649. Even where plaintiff has not prayed lor 

the removal of the trustee Court can appoint Receiver pendente Ute. A. I. R. ’923 
Mad. 324=41 M. L J. 545 = 68 Ind Cas 56$ Section 92 is mandatory and cases 
which before 1908 held that founder or his heirs could sue for doe performance of 
trust and to remove them and to appoint new ones without invoking aid of s 92 are 
no longer good law A I. R. 1925 Pat. 544 = 4 Pat. 741 = 7 P. L. T. 4 = 88 Ind. Cas. 
1035. Power of appointing new trustee and of making a scheme for administratis 
of property IS restrictad to 8. 92 only. A. I R. 19:5 Pat 544 = 4 Pat. 741=7 
4 = 88 Ind. Cas. 1035. 

Clause (0) —The words “vesting any properly in a trustee” refer to cases where 
a new tiusiee is appointed and are not intended to cover cases in svhicb it is sought 
to recover possession of the trust property by ejecting trespassers who are wrongfully 
in possession of it 10 Rang 342 = A I. R 1932 Rang i32=l4o Ind. Cas 3t7' 
Where m a suit under s. 92 prayer for possession is also included, Court Is not 
justified m returning the plaint. 23 A. L I 601 = 89 Ind Cas 40 j see also 31 M-L-j- 
280=4 L. W. 264 = 36 lud Cas. 678. 

Clause (d) —Suit for accounts and directions as to what should be done with 
trust funds (alls within s 92. A. I. R. 1924 Bom 518 = 26 Bom. L. R. 950=86 
Ind, Cas. 490 ^ see also 28 Ind. Cas. 886 ; 2 C. L. J. 431 ; ai B 48 ; A. I. R- 
1931 Bom. 33=32 Boro. L, R 1435; A. I R 1928 Mad 879=113 Ind Cas.63S' 
Suit by trustees against a co-trustee for accounts falls under cl (i) and cannot be 
instituted except in conformity with Cl (1). A I R. 1921 Mad 695=l6L. W. J55“ 
1922M.W. N 83=66 Ind. Cas 837; but see A. I R 1922 Mad. 17 = 45 M. 1*3= ‘5 
L W. 18=41 M.L.J 608=69 Ind Cas 304, A. I. R. 1929 Nag 298. Suit by a 
trustee against a person whom he alleges to have lawfully dismissed is outside the 

scope ofs. 92. A. I. R. 1921 Mad. 403-=i-i L. W. 38 =(i92i) M. W. N. 439 = 62 Ind 

Cas. 761. Suit by general trustee for balance of amount due brought against sub 
ordinate trustee is bad for want of sanction. A. I. R. 1921 Mad. 479 = 14 L. W. 238= 
6z Ind. Cas 911. 

Clause (g).— In a suit under s. 92 for removal of defendant and for forming a 
scheme, the scheme can be framed only if the trust is a public one. 148 Ind. Cas 
^2=1934 A. L. J. 53I!=A. I. R 1934 All 313 In a suit brought under s. 9.* 
Code, the Court fr.imed a scheme for the management of a trust and appointed 
trustees and made therein a provision for appointment of a successor in case 
any of the appointed trustees died; /&/</ that the provision in a scheme giving 
authority to Court to appoint a successor in place of a deceased trustee could not 
be regarded as a modification of the original scheme as such was not u/tra v/rfi 
A. I. R. 1937 Oudh 193 The right to have a scheme framed or accounts examined 
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10 p'a)er» mt ffiTcrt Hij- »jnc*5on AIR lijti ^l»<J ijj-j" M. J« J?" 53 ^I- 

C*» ::o iii'n cr ulteupoo ef t *'^C'nc J)!tnc it efTref lo 

framf a tifw ichftrie II mlijtct to cool t'Ofi iin*et t q:. A. I H 19:9 R*p? jo-^G 
R. Jot-tMlmJ Cai. J 9 t ; Iff aUo A I R. 1014 l'«( <43 Ir.iertiti rf 
ihouM I)e prcrcctcl frm Katie in icillini: a *'rcfnc for ths conluct of iniiiitjtnn. 
A. 1 R 19:9 r. C. J 7 - 3 t I’nii. 1 . R. J< 3 '*J 1 C W. ?•*. P. C. S'’ d’. Cl 

"tU Ind. Cat. in Wlitfc lcfn;lc pfcfcnifi aol A’rf^/ifi/propeft ci ri'iJ'CJle I 
for ipfcial rtirposei aepaja'e icl.tnte a'loili! be frani'd l>jr etch. A I R 19:8 Mai 
9 )S~{i 9 J 71 M- Ip-*!- C at f <9 Where rtalTfrmioo it mt prarel 
ro trbcn-c can be actilcil. A I R lOjS Ma«l 4')t«'to'> Ini Cat 375 Serinn7S, 
Rtl'giout Knlowmentt Act, cannot b« contirtie 1 at bating ret'oip*ciitc ffT'Ci with 
recarJ to «.chctne tenlefl unrJer • 9» A. 1 U 19:9 Ma! 332 MitSlnI Cat 54. 
Schetne rot atcettamm;; incttnte eipentt* and fentuneratiot ol perto 1 In char,;e 

11 unntitfactor)*. 6 L W. i3<o4i Ind Cat 474 Where ihe Court it aiVc J to 

frame sebeme, one etiei.iial en^aTy to l»c made it wlut are propertiei belon^toj; 
to the chanty, and for lint p^'ipoie Cout it entitled to ro into qoeitiont not 
directly in suit A 1 R. 19tt Mail. jGjoai M. L J. 3t — 68 Ini Cat 6tt. A 
icheme should be made where theie hat i>cen itroii miimanacement of afTairt of 
temp'e A I. R tgta Mad iGS^iS L W. :47>-74 Ind. Cat 11$ In framing 
scheme far Hindu chan'iabtc citdoirment Court can sanction application if 
there it general charitable intcrttion Ttofce himtelf cannot apply lacome f/f'rti 
without Ccurdt sanction. 37 M L. J. 4 S 9“47 Ind. Cat 61 1. Suit for nirtltlon of 
tight of mantgement and sunerimcndence in respect of properly of temple doci not 
he. 39 A. 651-- ts A. L J t«i»4i Ind Cas. 8u C^utt has complete dit:reiiooin 
arrangirg for the management of trust although it mutt tiVe into conrider-tiion such 
matters, as the founder desired. 43 Ind Cat. *77 ; 17 A. L. J. 937 - $S Ind. Cat 
Where the scheme it settled the suit comet to an end and the parties c.inn9t invest 
Court with interna] m-ahacement of hchgiout instiiutionr A.I. R. 19:6 Mad. es9>* 
49 M. s8o«i9j 6 M W N saO- 95 lod Cat 7to; tee aho 47 ln<l C.ts SiS-hoiS) 
M W N 595-8 L W 337 ; A 1 . U 19J* Mad 655- 19:6 M W S* 583-95 Ind 
Cat 5 I SS Ind Cat i£8 — A I R 19:5 Mad 411—47 M L J 714—50 

L W. 687. No distinction can be drawn between inierpietation of an Act, 
and of scheme under section 9: AIR. 1954 Mad. 3&9-47 M. 139- 18 L. W. 337 
™(f933) SI. W. N. <5G<-75 Ind Car. 189. Where scheme drawnup by tltt Court 

• ' to apply to the Court for direo* 
Iready eeisting, the proper remedy 
* ^Pply to the Court ana not to file 

■ , . \v, N. 477-70 Ind Cas 579 

Court sanciionioga scheme lor administration of a charitable trust can vary the 
scheme from time to time. Out the rules of succession of High Priest cannot be 
raised. A.I R. 1924 Cal. 330— 37 C. L. J. 381—76 Ind Cas. 32o Where most of the 
worshippers are Bengalee Muhammadans scheme should provide lor majoruy of 
Bengalee Slahomedan Trustees. A. I. R. 1954 Rang. 134— a Bur. L. J 3oS A suit 
for the settlement of sebenie for the management of the trust properties in rotation 
is barred under this section A. L R. 1933 Mad. 539 = A I. R 1933 Mad. 70=63 M. 
L J. 703= 1932 M. W. N. 1340=140 ln<L Cas. 197. 'Where the decree in a suit for a 
scheme for the due administration of a mosque declared the right of certain persons 
to use a mosque, held that a clause could not be inserted in the scheme framed 
pursuant to the decree preventing those persons from joining the congregational 
prayers or from offering or conducting iheir own prayers in the mosque. 34 Bom. 
L. K. 655 = A. I. R 1933 Bom. 434 = 138 Ind. Cas. 8io = A ^L. R. 1932 Bom. 999- 
Obviously no trivial deviation from formal compliance with the rules under the 
scheme will do any real injury to any party, .and no injury is done if the rules have 
been substantially complied with. A I R. 1931 Mad. 658-36 L W 669=i4oInd 
Cas. 443-1932 M. W. N. 131 1. A direction in the scheme decree providing for ihe 
removal of the trustee on a petition made in Court is ultra vtret. A. I R. 1931 
Nag 82 = 131 Ind. Cas 423. A rule in the scheme of management giving liberty to 
apply for modilicaiion of the scheme is not Hf/m trirrr 53 Bom. L R. 546=A 1 R. 
1931 Bom. 388 = 133 Ind Cas 823 Such application can be made without sanction 
of the Advocate General lbid\ see 33 Bom L. R 52o=A I R. 1931 Bom 39*“ 
133 Ind. Cas 740 = 55 Bom. 414 ; 24 B 45 j a; Bom. L. R 872 , 28 Bom. L R. 309 ; 
37 C. L J. 281 ; A. I. R, (1923) P 420 

Clause (h) — "Further or other rcher* in clause (h) must be read tjttt dent ffenens 
with clauses (a) to (g) of section 92 (i). 33 Bom. L. R. 1575 — 135 Ind Cas. 806= A I. 


/ 
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R. J932 Bom. 65. Where the relief sought is joint management of a mosque by 
plaintiffs together with defendants and the residents of their tnohalla, it is not one 
under clause (h). 33 Bom. L. R. ijyS^lSS Ind. Cas. 8o6«A. 1 R. 1932 Bom 6S- 
The words "further or other relief' m this clause means reliefs on the nature of those 
which are enumerated in els (a) to (g) A. I. R. 1928 P. C. j6« 55 C. 5i9'*SS I- A. 
96=>32 C. W. N. 482 = 26 A. L. J. 464 = 54 M. L- J. 609 = 30 Bom L R 774=48 0. 
L. J 55= 108 Ind Cas. 361 tegislature did not intend to include relief against third 
parlies in cl. (h) under “luriher or other relief." Ibid Decree for actual possession 
against transferees from trustee cannot be passed. A. I R i925 An.683=47A. 
770=23 A. L. ]. 601 = 89 Ind. Cas. 4a Words "such further^ relief as thenaiureof 
the case may require” cover every subsidiary order or direction on details necessary 
for carrying out main purposes of section. 40 Ind Cas. 182. Under s. 92 (h) Court 
has inherent power to appoint new trustees and to direct old ones to deliver pro- 
perties 17 A. L. J. 957=58 Ind. Cas. 566. 

Other reliefa — Prayer for declaration that property Is not personal properly 
of defendant but public chariiahle property is one for relief not covered by s. 92. 
A. I. R 1930 Bom 167 = 32 Bom. ll R. 205=125 fnd. Cas. 445 ; see also A. I. R- 
1928 Rang 143 = 6 Rang. 188= irolnd. Cas. 595 ; A.I. R. 19J6 Mad. I029=24 L 
W. 286=97 fnd. Cas. 630. Omission to include some of the reliefs’ sanction 
invalidates suit if omission is material. A. I. R. 1928 M.td. 205 = 39 M. L T, 628= 
107 Ind Cas 130 185 Ind Cas 1045 = A. I. R. 1925 Mad 636= 2t L. W. 71. Suit 
by new trustee against old (a recover property is governed by s 92.42 0.742 = 20 
Bom. L. R. 954 = 48 Ir.d Cas 514. Though Court has very wide powers under 
s. 92, it cannot impose control which was not a part of the original trust. A. I. R. 
1922 Mad. 409={i922) M. W N 620 = 70 Ind. Cas 87. Suit brought unders. 9* 
must be limited to matters included in it and it 1$ n?t competent to grant reliefs 
other than those included fberein joP. W, R. 1919*144 f, R. 1919=51 Ind. Cas 
611, Decree for damages for loss caused to Dtvashlhanam by the trustee’s mis- 
conduct cannot be passed- A. I. R. 1926 Mad $09=92 Ind Cas 520. Suit is not 
bad where additional prayer not covered by sanction was added and subsequently 
removed. A. I. R. 1927 Mad. 1033=26 L. W. 581=106 Ind. Cas 134. Where 
there Is no tnutwalh, Court can appoint ooe in respect of 3 tvjif even without suit 
under this section. A. 1. R< 1928 Cat. 368=55 C 1254 = 32 C. W. N. 835=tto 
Ind. Cas. 416. 


Court- feea —Suit under section 92 is governed by An t? f*l. Schedule 11 of 

1 r,- A -'lyjcC). A 1 R. 1928 Lah. 113*8 uh 730 

■ • ' 5 High Court Fee Rules (1925) do not 

•' under s. 92 A. I. R 1927 Mad. 940=53 

■■ ■' ■ 119. seealso 12 C L J 211 = 14 C. W- 

■ • 5 . >9 A. 104 ; I : M. 149 note. Where in .a 

med by the plaintiff, but it is only claimed 
' ■ 'fore cnfsappropriated sums to trust. Arf. 

^ ‘ • R- *9*5 Mad 722 = 48 M. L. J. 514 = 87 

Ind. Cas. 25- 

Limitation.— Where the suit is brought on behalf of the public there is no bar 
of limitation. 69 Ind. Cas. 15 = 43 M. L. J. 448=(i922) M. W N. 464=A I. R. 1922 
Mad. 394. 


Cost.— Judge deciding absence of misfeasance cannot record decision that trust 
IS public nor award costs, 26 C W. N. 1354 

Appeal —No appeal nor revision lies from an order of District Judge as iersoim 
dejignifa under schems of mipagement of a chriuMe insttmian. A I R. 1926 Bam. 
167=28 Bom. L. R. 64=93 1°^' Cas 195. Orders passed in relation to a scheme 
sanctioned in scheme suit are not in execution. Hence no appeal lies A I. R- 
1927 Mad. 1110=102 Ind. Cas. 633; A. 1. R. 1930 Msd. 918=54 M.3ie«6o M. L. J. 
514 = 128 Ind, Cas. 515. Application to Court to enforce executable part of a scheme 
decree IS one in execution, and order thereon is appealable. A. J. R. J028 Mad. 61 
= 39 M. L. T. 5^79=27 L. W. 32= 107 Ind. 033.136. As regards appeal in scheme 
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i» filed by p»niM on one tide an 4 rpjweillsr ptniei on oilier »iJe, Conn’s order 
bcinj; decree is appraUlde as tvcii A. I, K 191? Kar.R. lCR“6 Hanp. 97—uo lod. 
Ca«. 41. Where ternedy it not asked in tl c sun hue ciren in (he scheme, it cannot 
be and need not be aiV^ in exteution and at lucli order thereon is not appcaltblc. 
A 1 . li. 19:4 Mad. 3O9-4? M. »39nys lod. Cas, lf9 Where scheme provides for 
a ’■ ■ ;■ ■ ■ 1;’ f • iin., cannot 

’ ■ I ■ ■ ' ■ , t I * ' I • .* •' I ' r . — I ' I , i 8o»»0) 

: ■ 1 I ■ ■ , • • ■ I ' . . • • . I i' - . le the 

I . ■ I , ' ' ■ A ‘ r.' * * * f ‘ * r * 1 ■ ■ ' J ■ i' ■ L. H. 

«933 Mad. 993. 

03 . [S. 639 , last par.^.) The po»cri conferred by lectioni 91 .nnd 92 
_ . , ... on the Adsocaic Ocrtcr.il miy, [outside the I’rc- 

fidcncy-townsl. Iw. with ibc nrcTious unction of 

^ the Collector or by such ofTicer as the ‘Trorin* 

clal Government'** may appoint in this l»chalf. 

Local Qoverntnont In Burma.“Tlie words "outside Presulcncyiown” within 
square braeLeis have been omuicd and the words ■‘J’rovincial Government" have 
been substituted by the ward "Gjvernoe’’.““K/<fe O. 11 Order of iqjy. 

f"" ' ■ ** " *• * * • ■' 'ijued to thifil 

' ■ • ■ iwcrof siftnin;; 

I ■ ■ to have been 

• - iwioy Ind Cas 

i30'«A. 1 . R. 1928 Mad sot ilui such order cannot be stoned by the Ass>si.in( 
Collector dtirinj; Collector's absence. 3$II.S43wi3 nom. U R. 307. Conditional 
order is defective. 30 (nd. Cas 17-39 It $80-17 bom t R 635. The elTect of 
the section IS that no suit relatinK to public rebitious or chariltble trust, outside the 
PresidencyMonn may be broucht without the previous sinriion of the LoevI Cavern* 
ment whether by the Collector or by any other otTicer so ihii the fici lint ine Lei;al 
Remembrancer is tn the United Provinces invested as a rule with the duties elsewhere 
discharged by the Advacate*G«neraI is no reason why for the purpose of a ptriicul ir 
suit the Local Government may not appoint the Collector or any other ofTicer to prose* 
cute it. Hence a suit by the Collector IS competent. (1931) A.L.T 369-A. t. R (1931) 

0 C p r » o r W V, 6.9-53 C.LJ. 537-61 

'* ' i ■••! ■' I ;■ . •• for two distinct matters, 

■ • . . ... by ss. 91 and 92 of the 

■ ' * t • • * fthe Local Civernmcni 

lo ibe exercise of such powers. In each case both ihe appointment and the previous 
sanction of the Local Government to the exercise of such powers are necessary before 
the provisions ofs. 93 can be utilised. Having regard to the terms of section 93 ihe 
previous sanction of the Local Government is necessary whether the suit is instiiuted 
by a Collector or by an ofheer appointed by the Local Government, or whether the 
,..*. •—.*.... .j — . .1, .1,. — nsent in writing of such Collector 

: ■ . . , . • 249-55 C. L.J. 54 = 36 C.W.N. 

■ ' I • 32 = 34 Uom L. R. 494— 136 Ind 

i ■ : , •• •. • J5-A LR. 1932P. C. 56(P C ). 

1 •* * , ■ ■ • • pending suits would have been 

• ' ■ * ■ ainnfTs. The Public Suits Valida* 

M ■ ■ • .rdship. It validated all such suits 

■ • • • which might have been in the 

* ■ . * • • ' isiance or in the Court of appeal, 

on the ground of the absence of the tequisiie sanction. Uide st 3,3,401 the Public 
Suits Validation Act of 1937 ; see also 9 O. W. N. 966 

PART VI. 

SUPPLEMENTAL PROCEEDINGS. 

94 . \New.'\ In order to prevent the ends of justice from being defeated 
c , , .. the Court may, if it is so prescribed, — 

buppleracnia! proceedings. ' ^ 

* The words “Provincial Government' have been substituted for the words 

‘‘Local Government* by G. L Order of 1937. 
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..a « ... — — ».5-- the Court 

. . • ■ • ' ■ , and if he 

^ il prison; 

{{■) direct the dtfendant to fumish security to produce any properly 
belonging to him and to place the same at the disposal of the Court or order 
ihe aiiachment of any property ; 

(f) grant a temparary injunaion and in case of disobedience commit the 
person guilty thereof to the civil prison and order that his property be attached 
and sold ; 

(c/^ appoint a receiver oi any properly and enforce the performance of 
his duties by attaching and selling bis property ; 

(f) make such other interlocutory orders as may appear to the Court to 
be just and coaveniem. 

Scope — A case must be established before a relief can be granted 
in an appTication for an inierlocntory order. A. 1 . 11 . 192S Cal 469“S5 C. 

C. \Y, M 576= ti2 Ind. Cas, 7:2. 

Clause (a ). — Vide Order 3?, rules 1 to 4. 


Clause (bj — Vide Order jS. rules 5 to tt ; see alsa 14 \V. R, 3E4 ; 31 C. L. J. 
179. /’uBrAyo/ being a public body can bt compelled by Court to produce doco* 
roents in its possession. A. 1. R 192S Mad. 299“5> Mad. > = 54 .^l. L. J. 174-loS 
Ind. Cas 76a. 


Clausa {c).—Vtde order 39. Order 39 governs %. 9*. <\. 1. R. 19*5 Cal. 634=33 
C. %V. M. 214 = 94 led. C^as. Syt. Plaiotid is not entitled to icmporaiy injoctlea oa 
the ground that inierfereoce tritb collection cf rent and breach of peace is appre* 
bended, A. I. R. 19:6 Cal 6o: = 5o C. \V. N. 214-94 Ind. Cas. 871. Role 2 (3) of 
order 39, is suSciently wide and U applies to disob^ience of all the injanctioes 
under s 94 also. A. 1. R. 19:6 Mad. S74*So M. L J. 401 = 95 lad. Cas. 196. lajuac* 
tioss cannot be granted by a Civil Court to party to proceeding under $. 40 of the 
Bengal Tenancy Act prcveotiog him from lunhet proceeding with application to 
Revenue Court under the same section. 5 T. L. J. 76=(i9i9} Pat. 461 = 53 Ind. Cas. 
37. No doubt s. 94 (c) authorises the Court wheic lojunctiDn has not beta obeyed 
to puat&b the delinquent. A. 1. R. 1935 Pesh. 182. 


Clause {Ci\—Vide Order 40, rules 1 10 5. 
crelionary with the Court. 16 C. W, N. 997. 
Clause [e).-~Vide 17 C. W. N. 31S. 


The appointment o| a receiver is dis* 


Compwi.ion for "bMS m 


. attachment has been 
euwted or a temporary injunctio.n granted 
under the last preceding section,— 

(n) it appears to the Court itat such ariest attachment or injunction 


arrest, attachment or 
tion on jnsuSciem grounds. 




Court that there 


- .J \ ..-.j, upon such appli* 

*"* - - • - • by Its order such amount, not exceeding 

reasonable corapensaiijQ to the defendant 

■ ■ ■ ' ■ ; • him : 

Provided thel a Court shall not airanj. under this section an amount 
exceeding the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for 
compensation in respect of such arrest, attachment or injunction. 

I*’® plaintififto succeed in an anion fnrdifnvees 
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on which the coTiptn»»tion ti iltcwH eiceptioff thal in * lult the plalniifT has 
to show that attachment wti appl>el for not merely on insufTuient eroundi but thit 
it was done malicioasly anil without p'obiWe csuie. A I. K. 1925 IJoti. 3S7“'<9n. 
629-J7 Horn. L. K. 5 * 5 “^? C*s. lor6. Section 95 is not inipplicable 10 
cases in which the pUiniiJT happens to be a minor. 158 Ind. Cas. 831-1935 M. 
\V. N. rose — 4J U W. 542 — A. I. K. 1935 Mad. ES6. Damage to prcstiac and 
humiliation do no; amsuitlia "«nj arj^ for wh<ch cs npensttion can be awarded under 
195 39 C, W. N 9 tS- A pen tn whose ptop'rty was attached wrongfully can claim 
damages from the attachinc csctiior though actirg let a f, it. A I. R 1929 Lah. 
300- 1 1} Ind. Cat, 848. T^is pfrjsides for compensaiton at a limited and incidental 
relief; ani in cases of wrongful aiiachmeat, it gitet an alternative remedy. 
In a suit for damages for attachment before julgmeni, the p'aintifT should prove 
that the defendant had no teaionable anl probable cause for applying and also 
malice in fact. The rtde in nngland is that actual malice must be pioved, svhich 
thit section altowi a limited remedy without such proof. 35 M, 59$ — to M, L. T. 
36} — (tgit) 3 M. W. N. 4 i 4; 3* M. 170 Injury havtrig been cauicJ as fa result 
of uhat was actually done though attachment was not completed, may entitle 
plaintiff to claim compensation A. 1 . R. 1923 Mad 306-45 M. 527-IS M. !*• 'V. 
440—66 Ind, Cat. 76a. That the defendant was acruaffy about to drtpoie ap hie 
property is suflicicnt to justify atiachmeni before judgment but noton his mere 
straightened circumsiancei. 35 M. L |. 45-9 L W. 69-49 Ind. Cas. £6. A 
person whose property was attached avrongfulJy c.nn claim damages from the 
attaching creditor though .nciiog fonj/fd/. A. t. R. l929 Lsh 300- M2 Ind. Ca«. 
848, A claim made m counter aflidavii for compensation for wrongful attachment 
rtf property before judgment is no bar to a suit for damages Seciioo 95 acts 
as a bar ottly if 'either of the conditions mentioned therein have been fulfilled 
38 M. L. J 334 - 55 Ind. Cas 786. This sect-oia Is not .applicable in c.ase of enforce* 
ment of security bond for larger amount that Rs 1.000 A U R. 1931 Mad 858- 
A.I R I 9 * 3 M 6ai-i45lftd. CIS. ioti-38 L. W. 385-65 M. I. j 343-«933 
# 1 . \V N 985 Having regard to the express language of this section an order 
for compersaiioB for attachment before judgment on suflicietit grounds, must be 
embodied in the decree in the suit, and is not capable of being p.assed after the 
decree in the suit has been given. 27 M L j. 310. Amount of damages to be 
awarded by the Bombay High Court 1$ net limned to Ri. 1,000 as byjvirtue of 
Rule 329 of that Court. S. 95 does not apply to suits under the ordinary 
original civil jurisdiction. A.I.R. 1926 Bona. 5:3-28 Brim. L. R. 1077-97 fnd. 
Cas. 763 If no evidence as to the damages suJTercd is forthcoming, general 
damages can be claimed in an action for damages under s 95. Where an injunction 
was granted after hearing both parties on sufficient grounds, and the plaintiff has 
not filcd^ in^ his suit it ^is uncertain if damages can be awarded. A I, R. 1923 Mad 

at ■ . ■ • ■ • 

tiuiui uiuuiiiieni ituiii us uperaiiou. 35 v.. \v N. 549 ; see 3l>o (1931) M W N 
95 ®»* 5 hl*l' T. 46 General damages such as damages fordcf.imationorhumi- 
I -f.- -St 33 Ind. 

• ■ ' ‘d under s. 95 

. ■ nd not whei- 

■ • ■ . • • • for attach- 


. . .. ■ .5 

damage cannot be awarded in an independent suit merely on the ground that an / 
injunction was issued preventing him from doing what was subsequently held to be fi' 
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wjiVmMsilB''l.' A.I. R.lQia Cal. 1-46 C.I.. J. 455. Sail for damases can Irt 
fftf havinc wtoncfully obtained tempnrary Tnjuncuon on insufficient grounds. A. 1. 
R 1927 Cal 247=53 C. ico8s=loo Ind. Cas 318; 16 C. W. N. 540 5 J8C.W. N. 
1189; 30 C. W. N. 465. Tortious temporary injunction is a sufficient ground for a 

. •, f. • — »_ -ufjjcient grounds in an action under 

suffered injury. A I. R. 1922 Lab. 
, ndcpendent suit for damages where 

!ssiry 10 prove that the prosecution 
• cause. In such a cause a suit wili 
lie in case of wrongful aiiarhment though made in good faith. A. I. R. 1924 Rang. 
302 = 83 Ind. Cas 433 


Appeal. — An appeal lies from an order under this section, 49 Ind. Cas. 86=25 
M. L J. 45 = 9 i. W. 60; II Ind. Cas. 917=4 Bor. L T. 204. But no second 
appeal lies. 21 Ind. CaS 756 ; 4 Bur. L. T. 204= 1 1 Ind. Cas 9i7- An appeal does 
not he when an order under this section is passed by a Small Causes Court, 30 
Ind Cas. 886 = 36 M. L. J 435={i9i9) M. W. N. 490 ; 26 Ind. Cas. 359- 


PART VI I. 


APPEALS. 


Appeals prom Oaicinal Decrees. 


96< 540, Jud. Act} 1873, S. 48] (1) Savs where otherwise 

Appeal r.om or, EiBat d.cree. «Pi«sIy provided the tody pf ibis Code or 
^ by any other law for the time being in force, an 

appeal shall lie from every decree passed by any Court exercising original 
jurisdiction to the Court authorised to hear appeals from the decisions of 
such Court. 

(21 An appeal may lie from an original decree passed e,x parts. 

(3) No appeal shall lie from a decree passed by the Court with the consent 
of parlies 

Appeal, meaning of— There is no definition of appeal in the C P Code, but 
any application by a ^arty to an appellate Court asking to set aside or reverse a 

ordinary acceptation of the 
incompetent. 59. 1 A. 283 
■■ ■ ' ’ • ■ ' =1932 A. L. J 643-=9 O. 

«« , 1». vio* - jj V. J .J, ...o. jj A . af R 631 = a. I. R. 1932 p. C. 

j65=A.L R, 1932 P. C 435 ( 1*, C) The distinction between an appeal and an 
application for revision is that in the former case when the appeal is dismissed the 
appellate Court exercises its jurisdiciion while in the latter it is eniliely discre- 
tionary wiih the High Court lo exercise it or not. A. 1. R. 1931 Nag. 17= 130 Ind. 
Cas US- The word an "appeal” m this section includes the filing of a fresh appeal 
onless the dismissal of the first appeal bats a fresh one. A I R. 1032 Pat eii** 
P.L.T.40S=-75lnd. Cas 284 VJJ rat. 514 4 


Appeal shall lie from every decree— in order that a decision may 
amount to a ‘‘decree" it a decision must be a final disposal whichever way 
it has been or may be decided. A I. R. 1929 Mad. 404=122 InJ. 
Cas 519- The right of appeal is a creature of statute and it Can be 
exercised only by those in whom the pownr is vested expressly or impliedly 
by the statutes 57 M- 670=150 Ind. Cas. 538=1934 M. W N 697= 
A. I. R- 1934 Mad. 360=39 L. W. 824=66 M L. J. 532. This section gives 
right of appeal from every decree passed by a Court of original jurisdiction. 
151 Ind Cas. 25 = A I. R. 193< All 677 ; see also A 1) R. 1934 Oudh3o7=ii O, 
W, N. 6ofi ; A. I R. 1934 Ail 531- Appeal does not lie from; a prayer by person 
who sought the relief granted. A. 1 R. 1930 Lah. 190= 124 Ind. Cas. 673. Suit 
dismissed against minor defendant does not amount to a'decree and as such no cross- 
appeal lies. A. I R. 1929 Cal 669=33 C.^W. N. 742 = 24 Ind. Cas. 75. Because 
an appeat ties under the Letters Patent, does not necessarily mean that a 
similar appeal lies in every other case governed by the provisions of C. P. Code 
unless it is so allowed by the C^e itself. A. I. R. 1929 Rang. 198=120 lad. 
Cas. 693- Where two suits are in respect of the same transaction and a party 
is plaintiff in one nnd defendant m the other and v/fe z/erJa, it is to be taken 
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ll.at lliey ir« c'tniililaiti!. One appeal fi enough unle»» the pirly asalntt 
•horn iheapp'aWi male ii imptea^cl at reip-aifent, fro for mi or otUerwite. 
A. 1 R. tQjoAtl. ?<v'i-(«9J''I A. L 1 . P4l~5* A g! 0 “IJ 8 Ind. Cat. 390 Sub* 
tequcnt enacimcnt dufiog ihc pendciry of a tu’t tannot uVe away the right 
of appeal wh<rh i« a tubsiantire one A I. U 1930 All. ?o'5*»(i93o) A. L J. 84J"* 
$2 A. 128 Ind Cat 392 An appeal liei under 1. 96 fram a deciiinn in reference 
under* 30 of the Land Aequiiitton Act, though not under 1 $4- A. I, R. 1929 
Mad. 223-29 L W. *37-57 M.L J. 367— lie Ind. Cat. 345. Right of appeal ex- 
ist* in all otil pmceeding* though not calfecf <ait(, unless it is expressly barred by 
the Code. Ihiii Plaintiff can be taid to have sustained an Injury if Joint possession 
instead ol an exclusire one is awarded byadecree A I. R. 1914 Cal. 850-28C. 
W, N.C65-4AC L. ] oo-S2lnd. Cat 386 Where the order in a decree was 
*' * ' * ' ' . I ^ . — t .. . » — ^ deciee and 

. • - - -at. SJ7- No 

I . • is involved. 

- • * ■ ■ ler rejecting 

I • not conclu- 

' I • • revision lies. 

' - . * < , ‘ ' - id C.as. 242. 

A prel minary decree cannot be appealed against after the p.a*sing of the final 
decree Rut appeal roay be .altotrcd to be so .amended at to convert into one 
against the final decree 33 C. L. J 414— 35C. \V. S 776-48 C 1036-61 Ind. 
Cas. 938; see also A. I R 192$ Sind 178-18 S. L. R. 133-78 Ind. Cas. 978. 
..... V. a t r .t , t..... --pealed from ha* been let aside on review 

• • .1 • • •« • . 1919-51 Ind. Ca». 966. Appeal lies 

1 '• ••• M *'• .'1 •* their own coit* on withdrawal ol claim 

' • • • '* . 4 -‘t Ind Cas. 312. 

A. ....11... n. ... ... j ... ,« .ygj, originally reminded for taking 

• • • • . • . m stand. A 1 . R. 1931 Cal. 353 *« 

I ' ' *■ ■ • * • • • • IS successful to any extent what- 

• * ... -to draw a fresh decree as it appears 

.• I . • •• - *. • • ,11 Cal. 323-130 Ind. C2S. >45 s see 

also A, I. R. 1925 p. C. t74w89 Ind. Cas. 195-26 P. L. K. 526 

tiTv... •- . j'iT...... «... ... Judges of the High Court 

* • . • • ‘ • . • ' • confirming Judge to prevail, 

' 8 " 8 " \ 157, Inicrfcrence with the 

• • * • • * •• Diherwise of witness of the 

■ ■ • • •• it is 0 herwise when the 

. ’ . • . . . and the evidence has not 

been shifted by the trial Court with reference thereto. A. I. R. 1922 Cal. 360—34 
C. L. J. 384 = 25 C. W. N. 779— 49 C. 132— 66 Ind. Cas 782; A. I R. 1933 Oudh 
242 — icO.W.N 4I2;A.I R. 1933 Oudh 142—100. \V N. 201. Decree in suit 
■' — • J Original Side under s. 33, Pro, S C. C. 

Order declaring the suit to have abated 
expressly provided so by rr. 3 and 4, Order 
34 Ind. Cas. 372=19 M. L. T. 364-30 
■ ■ • order of remand under s. 151, C, P. Code 

• I revision. 32 P. L R 169— A. 1 R 1931 
Lab 303. It IS not necessary for the party aggrieved by an order under Order 23. 
rule 3 to appeal both from the order and the decree, in order to maintain his appeal 
against the order under Order 23, rule 3 36 C. W. N. J013. 

Appeal is continuation of suit. — An appeal is continu.ition of original suit 

— J II. . 1 . (1916) I M. W. N. 223 = 30 M. L. 

see also 18 W. R. 261 ; 19 C W. N. 359 i 
• JO Ind. Cas. 7S3 = (igtS) M. \V. N. 844 ; 24 


* * ■ * *5 not he by a decree-holder from a decree 

• ■ 586=8 Pat. 617-10 P. L T. 643-ll9lnd. 

" 4 ■ ■ - hough formally in favour of a mortgagor but 

.* ■ ■ ■ . • -iiions on the strength of which the Court 

■ 926 Mad. 974 — 51 M. L. J. 211 = 97 Ind. Cas. 

346. Persons 'wrongly joined as defendant cannot appeal. Similarly no person 
C. P. Code --26 ^ 
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has a right of appeal naless he Is prejodiclallf affected by_a de«sioc. 2 P. L. W. 
ioS=4t led. Cas. 46S. Where adverse hndirg necessarily anslog in a case operates 
as m/Wrcj/j acd decree, one aggrieved by it has a right of appeal. 4oInd, Cas. 
771. Defsedant has ro right erf appeal io finding of certata facts when a suit was 
dboissed for want of cacse of action. 20 C. W. N. I3j4*“35 led- Cas Sj7. R'ght 
ol appeal exists by eipress rules of statote and when the competency of appeal is in 
question, it is for the appellant to establish his right. C. S57“ 20 C* " • 594®* 

-3 C. L. J. 443=34 led Cas. 934. Findings io jedgments as between co^efendants 
in a suit dismissed and not embodied net itrplicd in a decree do not operate as 
res /uJ.cj/j cor does an appeal lies therefrom. A. 1. R. 1924 Mad. 858 = 47 M. L. J. 
6 i2 = (is: 4) M. \V. N 867 = 85 Ind. Cas. £68. Metc adverse finding in a pantccUr 
matter against an appellant though scit against him was dismissed is not a suEaect 
gtoond for the maintenance of an appeal. A, I. R. 1935 Mad. 264=47 M. l-J- 
743 = 20 L.\V. 734 = 84 led Cas. 945 Decree holder can appeal agimst adverse 
finding if it sabstaciully be in issae and if ihe decree was passed in his favoor 
merely on some otter groend. A. I. R. 1924 Mad. 689=29 L- W. 63 = 83 Ind. Cat 
56 o = i 7M 633 =(i 924) M \V. N. 491 Wbcrcao appeal is dismissed respondent is 
not an aggrieved party, and therefore, he cannot appeal A. 1. R. 1923 l-ab. 

77 led. Cas 477 Appeal lies against dcci«icD trhcthersuch decision was in fivcor 
of the plaintiff or not in a smt for rent where the plaintiff’s title was proved but 
rtlat.on of the ieranc> disproved. 43 C. L. J. 384=63 led. Cas. 5:0 Opinioas oa 
adverse ficdicg made in the iudgotnt by appellate Conrt cannot operate as res 
jueLeaia when in point of law no appeal lay and when the Court was incompetent 
to adjndicate oa the rights of the parties. 44 lad. Cas. 733. Fiodiogs in jadgment 
as between co^defeadaots in a smt dismissed and not embodied cor implied in a 
decree do not operate as ret /i/drVj/j eor does ao appeal lie therefrom A- 1. R. 192* 
Mad. 83S-47 M L. J. 6t3-(i924) M. \V. K. £67-85 Ind. Cas. 865. 


An appeal shall lie froa an exparte decree .— .\b appeal lies against a 
consent decree passed by a person cot a party to ibe compromise by his 

abstenima Iron appearance. A. I. R. 19?$ Mad. 922- »eS Ind Css. 7S4. In as 
appeal from exfjttt decree appelbteCourt t$ to look to ihe nertt* only and whether 
there --•--••r' « -e. • , sobjett-matter of an appeal bat 

efsf ' ■ ■ • * . • ; :4 Kang. 13?=2 Bar. U J. 282 

— 2 . . decree was passed in a salt 

‘ ■ ‘ • -"ang was rejected bat no appeal 

ttieretram preferred and appeal against decree was dismissed, it was held that no 
interference coalJ be made in second appeal, the appeal taviag been dismissed on 
menis. The proper remedy was to appeal againsi the order to the District Judge. 
39 A. 143—14 A. U J. 1336=36 led. Cas. 377. Wrongly excluded evidence can be 
Cim^d to be proceed by the appellate Court even ID case of erf. tree decree. 34 
Ina. Cas. ^95 = 9 S. L. R. 191. Id a suit for foreclosure, the Court made a compromise 
decree in which the present platmiff was ejef^erte. No steps were taken to set astde 
eJparte decree pnd the present snu was brought for a declaration that the exp^rfe 
^ • .■^^^‘^‘6ocgh rhe decree might be wrong it was net without 

jurisaictioa. Not haring questioned by way of appeal plaintiff is bound by ?t. 

(I93rj A.L. J. 30J = A.l R. 1931 AH. 425. ' 

No appeal from consent decree -Where the parties agree to abide by the 

ondiug on a paritco^ matter the decision in such cases is m the nature of an 
ybitrator's award and as such is cot appeabb’e. 113 led. Cas. 365 ; see also ig 
^ J' 2* <3 ^ 356=A. I. R. 1931 All 3to=59 led. Cas 7S7 ; see also log lod. 

^ 39=27 Bom. L R. 1279-gt Ind. 

^ ^ 50=89 lod. Cas. 386. Appeal does not lie from 

cecis.ons ynved at by Court by spot inspectiou and oral statements at swif, at the 
instance of me parties themselves in a dispute respect eg land. A I. R. 193a All. i27 
— I>9 jo)«^ L. J. 432= 133 led. Cas. 6S3. Where parties agree as to the procrfnre to 
beadopt^to imree to deasion on meric and also agree that such dedsion will be 
bind ag. the deasion not being an adjustsceoi under Order XXIII, bars a right to 
ap^al t-erefrom. A. I. R, 1929 Oadh 431=6 O. W. N. 771- 130 lod. Cos. 826. 
'• ten order recording compromise is cot contested, decree passed in terms of such 
compromise IS no: appeaUble. 57 B. 306=33 Bom. L. R. ir7=A.l.R. 1933 Bom. 
203 = 144 Cas. 44-=A. L. R. 1933 Bom. nog; A- L. R. 1933 Pat 319; see 
'■ =’-=^ S. L. R. 3,; : A. L R. .9=9 
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Co-npromisc decree cm be appeals I a;;aintt by a person not a party to the com* 
promise. C. L. j 3J2-JO C. W. N 178 — ji In 1. C.11 42b. Appeal lies from a 
decree on comprom »e by a penoa on trhoie btUaU the suit « as compromised by a 
party without authority. A. I R. 1927 Oudh jSj-b O. W. N. 6o4“4 Luck. 562*<* 
118 ln<l Cat. 751. Sub section {j) does not take away the right of appeal by a person 
who denies that he wii a party to the alleged decree A. I. 11. 1929 Sind JJ** 
114 to!. Cat. 101. Appe.at lies against an order directing that a consent decree be 
passed, not limited merely to the property in dispute. A. I. K. 1929 Sind 32«ii4 
Ind. C.as tot. Appeal lies ai to the essci natureof the enmpromisc in dispute. 
A.I.R, 192S Cal. tnR-4b C. L. J. 3SJ«lo6 tod Cat 529 Consent decree ceases 
to be consent decree if content to »t hat been catised bv -e • 

A. I. R 19:3 Lab. I29'-69 Ind. Cat • 

pleader under .a mlstaVe of fact can be t • • • 

A. I. R. 1323 1\ C. if4»-40 C. L J. • . > sv 

M. L. J. t6or<77 Ind Cas 3$$ The Judge doe* not become arbitrator in a case 
where he is asked to dispose it off and in a pariicuUr manner by the p.arties 
unless ihey agree to abide by hts decision. 76 Ind. Cas jo9=«A. 1. U. 1924 Sind 
I34**>SS L. R 3o5 5 see also 44 L. W. 3JI-. 1936 SI W.N, 740- A. I K. I9j6 Mad. 
856-71 M L. J sSr I 15 Lab. 7i6-A. I R 1934 Lab. 1^6; 15 Lah. 3051-149 Ind. 
Cas. taoi-A. I U 1934 Lab. 67. S 96 I3) is not sppiic.sWe to mulaiion proceedings. 
3SP.L, R. 395. Wheie the natiie* ro 1 S'«'* agree .and say that the determination 
’ • si between them, it is to be regarded 

73 Where a decree IS passed on the 
• defendant specifically praying that 

..vc «• i> ue gianted in latour of the plaintiff against the defendant is a consent 
decree and no appeal lies against it. 1 $6 Ind. Cas 1035. The fact of the defendant net 
objecuttg to n ptriKular ttbef decree -'*• -»•- > 

relief iseventuallygiven . • 

role 3, IS not </iu /jf/oa c • 

the consent «* w'" s .... ,. 

on the grot • • • • • ■ ■ . rule 

3 46 Ind C • • • • • . ■ ' ■ , ..icrio 

cutotyords* ' ^ .v.^eiu n a piuper case is made out by ao application in the 
same suit A. ( R. 1931 Dom. 3621-32 Rom. L. R. 667* 125 Ind. Cat. 697. Second 
appeal does not lie against the order correctiog omission made in Judgment of the 
appellate Court of a suit • •' • * ' 1 Lah 352-9 Lah. 276 

— 30P. L. R, ! • * • • •• • . hichan objection can 

be taken by a . ... separate suit and 

not by way of -r|.ea<. <». 1. K- 1926 C3I. 512-191 Ind. Cas. 620. Appeal does not 
he {coin order recording compromise after decree has been passed thereon. A. 1. R. 
1926 Cal. 412=329 C. W. N. 928— 87 lod. Cas. 248 : A 1. R 1922 Mad. 446-43 M. 
L J. 290={i922j M. W, N, 4951=70 Ind. Cas. 425 ; 66 Ind. Cas 837-A.I. R 1921 
Mad. ^7 = i6 L. SV, iS5=(i922) M. W. N. 83 ; ^ Ind. Cas 258 — A. 1 R. 1922 Lah 
399 ®3 Lob. 175 ; 30 C. L. } 231 — $7 Ind. Cas 539. The plea of hmilation having 
been w.sived (he decree following is a consent decree and hence not appealable 
A. 1. R. 1920 P. C. 139—18 A. L J 625—39 M. L J. 68-28 M. L T 97=12 L. W. 
260-24C. W. N 1055-22 Uoui L R. 1313=47 LA 200- 56 Ind. Cas. 539. Order 
dismissing a suit under Order 23. rule 3 is not appealable. 20 C. \V. N 752 = 34 Ind. 
Cas 186 Decree under Order 23, rule 3 is passed after order to record a compromise. 
Consent decree passed without such order can be set aside on appeal inspue of bar 
under s. 96 {3). 33 Ind Cas. 769 There is a distinction between a decree passed 
by consent of parties to which s 96 applies and a compromise of suit under Order 23, 
rule 3. Section 96 does not in all cases bar aii 
decree. Where an order recording a compromise 
an appeal lies from it under Order 43, rule l, cl. (tr 
appeal. 39 S L R. 437-A. 1 R. 1936 Smd 59- I • 

to the effect that appeal from the decision be not preferred is no ground 
for the dismissal of an appeal if filed by the Bo-ard itself A. 7. R. 1930 
Oudh 434-7 O. W H. 843-128 Ind Cas 732. Where after the decree 
of the appellate Court, the parties entered into a compromise and acted 
on it and the defendant agreed not to prefer a second appeal, but mspite 
of that filed a second appeal, J/eW the appellant was estopped from and could not 
be allowed (0 carry on the second appeal. A. I R. 1931 Nag. 126 The next fticnd 
of minor through his pleader signed an agreement to abide by the decision of the 
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Court after the local inspection. The Court acting upon the agreement made a local 
inspection and pronounced judgmertt. Record did not disclose that he was aware 
that minors have been involved and that he applied his mind to the question whether 
the agreement was for their benefit : ffeMtbzx it was not a reference to aibilration. 
It amounts to a compromise between the parties and as no express leave of the Court 
was granted, the minor is not bound by that compromise. It is not a consent decree 
under ?. 96 (3) from which no appeal can be preferred. (1931) A L. J 76. A decree 
passed on the basis of challenged oath is found on evidence and is not a consent 
decree. A. I. R. 1934 Lab. 67. 


97 . {New.\ Where any party aggrieved by a preliminary decree passed 
. , , , j after the commencement of this Code dees not 

vvh??f,l<jlp°p?airr”m p?th"i' .JPpe»l from_sach decree, he shall he piecleded 
nary decree. disputing its correctness m any appeal 

which may be preferred from the final decree. 


1 partition suit is cot filed, right 
jf the Commissioner appointed by 
>30 P. 5 S 7 *= Pat. L. J. 456=127 


Points which could have been raised in a* 

* ■ i . • • . Ind. ‘Ca«. 749. In an 

■ ■ * the correctness of the 

' * • ’ I. 80=38 C. L. J. Ml- 

‘ ' n appeal against final 

u ' . . , ‘ . decree. 5oInd. Cas. 

747. _ revisions of personal decree in preliminary decree roust be appealed against 
within ihe period of limitation ; otherwise right to object is lost 6 O. \v. N. 069= i*3 
Ind. Cas. 2 i 5 }seealso 6 O.W.N 974 ; it O.W.N 1196=151 Ind. Cas. 1055. Where ihe 
Memorandum of Appial filed purponed to be from the final judgment and decree and 
was accompanied by a copy of the final decree and a copy of the preliminary judg* 
tnent) held that the appeal in no conceivable view be regarded as an appeal from the 
preliminary decree which was not even referred 10 m the Memorandum and 
no copy of which accompanied it. S 9 C. 781 = 36 C. W. N. 4JO-A. I. R 193s Cal. 
559=140 Ind. Cas 062 

Where do preliminary decree le drawn up -There can be no appeal 
I'S" « P"'";"nary finding onless a formal decree is drawn. iS 
f-V; *94 race 14 Bom. L. R. 560=36 B S36” 

M ’r'^ .“"r,'"-..’*' “• 331-23 Ind. Cas. 605 . but see 19 C. W. 

n. 755 -20 u L. J. 476. Under the Civil Procedure Code n 15 the duty of the Court 
to diaw up a decree. 38 D. 33,-, 6 Bom. L R. 67-23 Ind Cas 605. 

to appeal against preliminary decree —Right to appeal against the 

. * ' ■' ccrec is passed but if no appeal IS 

, , . ' objected to in an appeal against 

. . ■ ■, T. 61= 127 Ind. Cas. 449 « 

' ' ^“fl.l. R. 1928 Cal. 720 ; A. 1 . R. 

Sti'lYzVnV ■9^- S9?‘s«\lso Vt‘ 

atu'l “i!'l.“ r1 ^Sfi'ea^ 

Cas a’oo P ‘r’- ' ''t ' . ’'h ’ 5 ’® "^.h 73-107 lod. Cas. 610; 71 "xl' 

W N a’.a ^i^r'r tv 1 ' ‘x'h. 265 = 67 lod. Cas. 278; 33 C 

R 76- ’ *7 Ind. Cas 261; 33 Ind. Cas. 146=18 Bom. L. 

ls‘corop?«--‘ An appeal from preliminary decree afier the final decree 

a_a,nst for maintaining an appeal 

nfelirnla «bofiy be dependant on 

£ 566=34 C.W.N. 66=57 

luai^ decree passed during the pendency of 
valid. A. 1. R. 1929 A. 287 = 1929 A. L. J. 

. , ... 7 fnd. Cas. 581 J A. I. R. 1928 All. 192. If 

during the pendency of appeal against preliminary decree, final decree is passed, the 
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•ppc^l ihetcby 0 o«» not 1 *ccome An appeal acainst ibe final Jccrce- A. I. R. 1924 
OuJh ;99*- 7« Ini Ca*. 4S5. If appeal »}:alnit preliminary decree aficr final decree 
it allowed, the final decree falls 10 tne Rtcund. A.l R. 1923 Cal. t67*« toO Ind. Cat 
2 j 8. Court cannot ro behind the preliminary decree while passing tlic final decree. 
A. I. H. 1929 All. 3S2'^I929 A, 1. J. 4 :S»ti 5 tnj. Cat. 462 1 see .also tit ind C.a«. 
713-25A. L.) 1370— A 1 R. 1929 All 6s* Success In appeal from preliminary 
Order renders appeal against firal etder based on preliminary one, unnecessary, 
though appeal may be necessary if final order refcri to what happened after pre- 
liminary decree. A. I. R. 19»S Mad. 107—39 M. L. T. 5 'j3-27 L «& 7 “io 7 lnd 
Cat. 793 Where no steps are taVen to set aside the final decree .after the success 
of appeal against preliminary decree, such an appcalis infrucluous. A. I. R. 1927 
C.al. 492 — s<C 32S — 31C. W. N SSo**lo3 Ind. Cas. 538. Where In .an appeal 
against preliminary decree nn stay order a»as obtained and the final decree was 
passed appellant must .appeal or .at lc.ast inform the appctliie Court of the final 
decree. A. I U. 1926 Horn 43 »*S 7 Bom L. R. 1492-92 InJ Cas. 545. 

Where appeal was filed againsi prenmiD.iry decree hut iv.as dismissed Ircforc 
passing bf the final decree. It was held that tight to second appeal caisis even afier 
the final decree is passed. A 1 R 1927 Cat. $$9-101 Ind Cas. 1$. Seconilappc.il 
against preliminary decree cannot stand unless final decree .also is appealed against 
A. I. R. 1924 Cal. $43-78 Ind Ca*. 290. Where preliminary order einitling certain 
persons to tnttnt profits was followed by another or’— * 



■ • ..xnt ag.ainst preliminary decree 

can be heard even afier passing of the final decree subsequently 20C W.N,ii74b» 
1 Bat. L ] 4Cfi-3$lnd Cas 872 An appeal against preliminary decree after the 
final decree IS passed but before It IS signed is miintamable. 22 C W. N, 831-4') 
Ind. Cas Eo 2 ; see also $2 (nd Cas 697. Order fixing interest at .any suitable rate in 
a prehminiry decree, cannot be objected to. i( no appeal has been made against it. 
4 B, L, J 306- $1 Ind. Cas 738 Order of remand after settlement of certain issues 
IS a preliminary decree and hence appeal lies therefrom. 3o C. W N. 43-33 Ind 
Cas. 866. rinding that notice was necessary is not preliminary decree and hence is 
not appealable. (1917) 3 U B. R. t-tt Dur L. T. 95-40 Ind, Cas. 677. Finding 
on an issue •whether the pUintifT was an agriculturist is not a preliminary decree. 
A. I. R. 1913 Bom. 336-70 Ind. Cas. 728. Single appeal from both the preliminary 
and final decree is permissible in a suit for accounts, and the appellant is bound by 
the valuation in the plaint for the purposes ofCourt-fee. A. 1 . R 1921 Mad 406- 
14 L. W. 339-(192 i) M. W. N. 558— 70 Ind. Cas. 393. Appe.il from order granting 
application from final decree b.iving been objected by the judgment-debtor the 
ground that the decree was satisfied, is chargeable with Court-fee. A 

1 . R. I92$0udh 102-27 0 . C. 227 — 84 Ind Cas. 742. Decision on a preliminary 
issue as to jurisdiction or limitation is not a preliminary decree A I R 2922 Uom. 
220— 23 Bom L. R. 92—45 B 627. Execution case subsequently dismissed does 
not debar art appeal from preliminary order in execution. If the appeal succeeds, 
execution will be in accordance with the decree of the appellate Court. A. !• R. 
1928 Cal. 804—115 itid. Cas. 591. 


98 . [S, 575 .]( 1 ) Where an appeal is heard by a Bench of two or more 
n. • • . 1 t. j Judges, the appeal shill be decided tn accordance 

Decision where appeal heard .P i_ • r l t j r .x 

by wo or more lodger. . >'>' , 

ntajority (if any) of such Judges 

( 2 ) Where thete is no such majority which concurs in a judgment varying 
or reversing the decree appealed from, such decree shall be confirmed : 

Provided that where the Bench hearing the appeal is composed of two 
Judges belonging to a -Court consisting of more than two Judges, and tbe 
Judges composing the Bench difler in opinion on a point of law, they may 
state the point of law upon which they differ and the appeal shall then be 
heard upon that point only by one or mote of the other Judges, and 
such point shall be decided according to the opinion of the majority 
(if any) of the Judges who have beard the appeal, including those who first 
heard it. . , 
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•“(3) Nolhins in this section shall he deemed to alter or otherwise 
afiect any provision of the Letters Patent of any High Court.*'. 

Local Amendment in Britieh Burma <^10 sub-section (3) for the words "any 
High Court'’ substitute "the High Court.** — G. B. Order of 1937 

Scope— “This section with certain vamtions reproduces section 575 of the 
former Code. But there is difference bciweeri the two Codes which mate a very 
important difference for the purposes of a reference such as that now before me. 
Under the old Code the appeal was referred to one or more of the other Judges. 
Under the present Code it is a point of law that is to he heard by one or more ol the 
rather Judges The result is that uberras under the eld Code I could bare disposed 
of this appeal on a reference, under the present Code I cannot. The intention of 
section 98 is that the Judges - • • .... ... j.-. 

s'on wiib the reservation on the 
by their judgments mahe it 

will b3^e a certain 6nai result. ■ 

and a difFerent final result." 

39 C. 353= u C. L J. 551. If an appeal agamst a decree heard by two Judges, only 
that pait of decree mil be nversed upon which the Judges were agreed and decree 
will be confirmed as to the rest- A. 1 R. 1928 Mad 180 = 51 M. 291 = 51 M. L. J 
703 = 28 L \V. 158=109 Ifid Cas. 153. Section 93 governs when Bench differs in 
deciding an appeal. A. 1. R. 1926 Cal. 121 = 5* C. iotS=9t fnd. Cas. S97 ; A.t.R- 
1916 Lab 63 = 7 Lah. 179=27 I* L. R. 5o=8 Lah. L J 13“93 Ind. Cas. 344 Where 
» . .. 1 <T . — .. . — ‘-Tied. A I. R 1925 Mad- io32>ii»2i L. W. 72t = 86 
65-7 Lah. 179*37 P. L R 50-5 Lab. L. J. I3‘* 
5*31 iod. Cas. 965. Section 98 is confined to 
does not apply (o Letters Rateot appeal, A. 1. R> 
Scciton 9$ (2) proviso restricts third Judge to 
give decision of points of law referred. A. I R 19:: Oudb 189 = 96 L.J. 219*35 
U. C. 213=68 lad. Cas 209. Third Judge disagreeing with referring Judges can only 
etpress bis opioton A. I. R. 1922 Cat. 541026 c. w N 9S5 If he disagrees he 
should confirm the judgment. Itid In case of Dithioo Bench differing in point of 
law reference must be made under s. 9S 109 P. W. R 1916=154 P. L. R. 1916* 
71 P. R. 1917*34 Ind. Cas. 7t4 Section 98 does not apply in revision. 18 M. L. T. 
591 = 32 Ind. Cas. 330 ; 85 Ind Cas 1016 = 47 M L. J. 876 Award given should be 

t ..J A — I M 

subordinate Court, and 
ers in opinion one of the 
98 comes into operation 
ee also 28 N. L. R. 80= 



Section 98 does not control cl. 36 of Letters Patent A. f. R. J9-»i. p. C. 6=45 
B. 7»8=I9 a. L.J. 409=23 Bom. L. R. 633=30 C L J 488 = 25 C. W. N, 605=40 
M. L. J 5*9*48 I. A. i8r=(i92i) M. \V N 4o3=6o Ind. Cas. 822. Appeals from 
Mofussil Courts arc governed by s. 98 and cl. 36 of Letters patent. 43 B. 433 
= 21 Bom. L. R. 157 (F. B,)=so Ind. Ca*. 715. Secnoo 98 applies to appeal from 
subordinate Courts and not to Letters Patent appeals. A I R. 1935 Pat. 625= 
4 Pat 5*0=6 P. L. T. 634 = 87 Ind* Cas 849- Secuon 98 supersedes where clause 
-,6 of Letters Patent inconsisicnt A. I. R. 1925 Cal. 845=41 C. L. j. 456=29 C. 
\V. N. 755 = 52 C. 894 Section 9S, C. P. Code and cl. 36 Letters Patent contain 
rules of procedure whereas cl. 15, Letters Patent, gives a right of appeal in certain 
cases. A. I. R. 1937 Mad. 641 = 53 M. 563=57 M L. J. 264 = 116 Ind. Cas. 343 ; see 
also A. I. R. 1939 Mad. 641 = 29 L. \V. 813=53 M. 563 = 57 M. L. J 264=116 Ind 


expression of an adjudication as regards all or aoy of the matters in controversey in a 
suit. If there are several matters in controversy the formal repression of adjudication 


* Insetted by Act 18 of 1938. 
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W. N. 82. Misjoinder of parlies affecting merits or jurisdiction 
anords no ground for second appeal. 18 P. L. R. 1916=37 Ind. Cas. 197. Non- 
ioinder is a mistake and is covered by s. 99. A. I. R. 1926 Cal. 592=92 Ind. Cas. 
Sog When the merits of the case hare been saiisfacionly disposed of mspite 
of the ccinol cation of the proceedings, no effect can be given to the objection of 
misjoinder. 41 C.W.N. 418 (P.C.); A. I R 1937 P- C. 42; Thcmai v. Moore, 
(1918)4 K B. 555 

Misioinder of causes of action.— In partition suit objection as to misjoinder 
of causes of action must be taken in loser Court. 33 C. L. J. 317 = 63 Ind. Cas. 161. 
Multifariousness if not affecting merits is no ground for interference. A I. R. 1929 
j<g={i929) A. L J. 204 = 114 Ind. Cas. 8S1. Non-joinder or misjoinder if 
affecting jurisdiction cannot be protected by s. 99 A. 1. R, 1930 Mad. 714 = 58 M- 
L. J 613=31 L. W. 757=130 Ind. Cas. 453. Tb'S section does not apply where 
there 15 misjoinder both of parties and cau<e of action. A. I. R. 1926 Lab. 645=89 
!nd. Cas. 333. Section 99 does not cover case where non-joinder affects merits. 
A I R. 1916 Cal 419=89 Ind. Cas. 121. 

Error, defect or irregularity in any proceeding.— The irregularity of not 
delivenng’ihe judgment in person cuing to iltnesofihe judge cannot be cured by 
s 09 A. 1 R »93» Cal 164=52 C L. j 566=130 Ind. Cas. 573. Where parlies’ 
remedy is lost by Court’s action this section applies, A. I. R. 1924 Oudh 337=27 
O. C. 35=83 Ind. Cas E50 Section 99 applies where there was no fraud but only a 
formal defect m presinling the case to Court A. I. R. 1924 Pat. 114=74 lod. Cas. 
,033, sec also A. I. R. 1937 Pat. 147. Omission 10 sign or 10 vcrifyplaint is no 
ground for inierference m appejl. A. I. R. 1930 Lah. 735=128 Ind. Cas. 303 5 see 
also A. I R. 1928 Pat 51 = 8 P. L T 820-104 Ind. Cas. 747 But plaint signeo 
and verified by nest friend of a plaintiff who was majer before institution of the suit 
is rot valid as it IS a material iiregulaniy. A. I R. 19:4 All. 54=45 A. 701-21 A. 
L. J. 626-77 ind Cas 30. Absence of gemral powei of attorney inasuitlsa 
mere irregulaniy and can be no ground to disturb the decree appealed from. A. I. 
R. 1923 Bom. 44-24 Bom. L. R. 1302 = 47. B. 227=76 Ind. Cas. 34 j see alsoA.I. 
R 1923 Rang 206 = 74 Ind Cas. tea Court's mistake in procedure must not make 
the patty suffer A. L R 1931 Oudh 22- 126 Ind. Cas. 385 Questions 
about constitution of a right to maintain suit do not arise in proceedings 
In suit and so it is doubtful if s. 99 applies. A. 1. R. 1929 Cal. 445 = 
49C L } 357=125 Ind. Cas 297. After appellate decree is passed, an application 
simply for revival of the execution proceedings by the party executing the decree. 

.. i I J . .r -.—.J-.. - . .1 • urable under s. 99 

■ • ‘ ‘ ’ d Cas. 199 Defect of 

■ • ’ • 9 Jnd. Cas. 282. Order 

■ le, 41 Ind. Cas. 89. 

.. _ • 10 the frame of the 

, ■ '• * 1 ■ • ment may be allowed 

when suit is wrongly brought m firm’s oaroe A. I. R. 1935 Rang. 240 Where a 
pliintiffbas been allowed to withdraw a suit under Order 23, rule I with liberiy to 

r J t... 1. ..... . ... , Order 6xes 

* . ■ ' • Lffeciing the 

■■ de*r s ^.C. 

; ■ ' ■ : 1 to apr^mf 

I N. 525=62 

■ • I ■ ad iifem is 

■' nciioned the 

■ .... . _ , to the 

^ • '74 Ind. Cas. 

I . ■ ■ ' ' ■ ■ ' nor appears 

ihrougli different guardians and no objection was taken ihe defect is curable under 
this section 61 Ind. Cas 605. 

There can be sale without atiachirent and no objection to attachment can be 
taken after confirmation of s-ilc. (1917) M. W. N. 89 = 37 Ind. Cas. 964. Omission 
to prove loss of document before giving secondary evidence is not fatal. 59 It’d- 
Cas. 461 ; see also A. L R. 1929 Cal. 459=49 C. L. J. 546= 122 Ind. Cas 55?. Couit 
li.aving wtoni; view as to onus not affecting me tils is not fatal. Appellate Court 
will rot interfere. A. I. R. IQ23 Nag. 62=69 Ind. Cas 541. But Court's refusal to 

sutrrcon witnesses or exaraice them affects the ireriis of the ^case. A. I. R ?923 
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Nap. 58. Judgment based on inidmis»iSI« eviilen c ii cur.-ibTe by s. 99 if it 

i» based on posltire evidence f^r phinfiTand absence of evidence fnr the defendant, 

370-71 Ind. Ca* 300. Even 
■ ndant ii majnr the suit is not amended, 

• • ■ > ' the iftegulsriiy is cured by the conduct 

. ■ , . •• lod Cas 447. Refusing inspection on 

grounds of delay and absence cf noisibiliiy of benefiting parly does not vitiate the 
tmt. A. I. R, 1925 Horn, toj^sfi bom. L. R 907 — 84 Ind. Cas. 363. Omission to 
gis'e not’ce to natural guard an before appointing a guardian by which a minor is 
not prejudiced is a mere irregubaniy and 11 curei! by this section A. I. R. 1935 
<\II. 54S-ES tnd. Cas 391 

Error of Court-fee is rured by s 99 A, I. K. 193$ Rang 6;-3 Rang. a53-84 
Ind. Cas 97t. Omission to apply to Cour ' • • * ' ' . 

semative of judgment-deb'or and where he 

this section. 12O L.J 146-3 O \V. N - - ■ ■ 

also A I. R tgtfiLah 34-34 P. L. R 740- 

to hear argument is cured by s, 99 13 O. L J. 473-93 hid Cas 391. Failure to 
.amend plaint is no gnund for inleifcrcnce, wliere merits are not affected A. I. R. 

1938 Rom . 435-30 Rom. L.R. 1099-113 Ind 3 ^ Omission to frame issue when 
suit decided as if issue framed is covered by s. 99 A {. R 1926 Dom. 3S4 — 38 Uom. 
L U 743-96 Ind Cas 837. Tenants possessing several holding were made defen- 
dants in a single suit. The landlord, insplte of the irregular procedure, cannot 
object to the u>c of evidence given m the case of some tenants as evidence in 
favourofall 43 S^7-*47 > A 76-38 M. L J. 476-iS A L J. 707-22 Bom. L. 

R. S78-3SC \V N.485 (P C)-56Ind Cas it-* t»a- , ..„.a 

an appliea'ion simply for revival of the executior •• ' • • , • 

the decree, though bad in form, is merely an* . . 

under s 99 of the Code. A. I R 1930 Dorn 225* ■ '■ 

199 Where the ob{eetion raised is technical • ... 

the case or the jurisdiction or the Court (he case 

1939 Cal. 44 S "*'7 C L J 3 S 7 -( 35 fn<l Cas 299 Want of jurisdiction is not cured 
by s. 99. A, ( R. 1936 All 6;o— 9$ Ind Cas. 406. Decision in appeal on lecbnicat 
ground ignoriog s. 99 can be interfered in revision. 93 Ind. Cat. 938 -A. I.R.1926 
Lah. 403. Appellate Court can Interfere where nos-joidder affects the jurisdiction of 
the trial Court. 31 L. W. 7^7— 130 Ind. Cas. 453-A. I, R. >930. Mad. 7S7“S8 M. 
L.J 613. Omission to sign and verify the plaint is a mere irregularity. A. f. R. 
1930 Lah. 735-128 Ind. Cas. 303 ; see also 40 A >47 j 33 A. 55 ; 20 A. 4<3 : A. I. R. 
(935 All 79 ; A. I. R. 1939 Pat. 51 , 56 D 448-34 Bom. L. R. 1216-A I. R. 1932 B. 
X153. No man should suffer by an error of procedure committed by the Court. >26 
Ind. Cas. 385 = 3 Luck >16=7 O.W.N. 6ss = A. I. R. 1031 Oudh 22. Where there has 
been no scivice of summons at all or where there has not been a service of summons 

’ ■ ' ' ' irreguliriiy as regards service affects the juris- 

* ■ defendant and s 99 has no application to such a 

• A I. R. 1932 Cal 54t ; see also A. L. R. 1933 


for doing so as required by f 41, rule 27, the failure is mere irregubriiy which does 
not affect the merits of the case. 14 L. R 366 (Rev.). 


APPCAtS FKOM APfELLATE DBCKESS. 

100 . fS. 584 .] (1) Save where otherwise expressly piovided in the body 
o . , of Ibis Code or by any other law for the time 

Second appeal. being in force, an appeal shall he to the High 

Court from every decree passed in appeal by any Court suboidiuate to a 
High Court, on any of the following grounds, namely : — 

(fl) the decision being conliaty to law or to some usage having the 
force of law ; 

(^) the decision having failtd to determine some materia] issue of law 
or usage having the force of law ; 

C. P. Code — 27 
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(c) a substantial error or defect in the procedure provided by this Code 
or by any other law for the time beins in force, wich may possibly have pro- 
duced error or defect in the decision of the case upon the meritj. 

(2) An appeal may lie under this section from an appellate decree passed 
cx parte. 

.‘^cop© of the Bection. — A second appeal lies to the High Court. In the first 
appeal the appellate Court can interfere with the erroneous finding of fact by the 
lower Court. Second appeal cannot change finding of fact. A. I. R. JO29 All. 885= 
(1930) A. L. J. 340=118 Ind Cas. 715. Lower Court should carefully consider 
the entire material on record for giving finding of fact A. I R. J93° hah. 12“ 123 
Ind. Cas 573. Finding of fact must be support^ by evidence and not based on sur- 
mise. A. I. R. 1921 Pat. SQ=2 P. L. T. 225=60 fnd Cas. 308. When second appeal 
decided only on question of fact, that decision should be set aside. A. 1. R. I92l Lah. 
34i=4Lab.L ]. 4645666 also 43 A. B. 515= 19 A. L. ]. 499**b3 1"^. Cas. 221. 
A second appeal is only competent on the giounds meniioned in this section. 16 C. 
753=16 I. A. 125 Afresh legal point can be raised A. I. R. 1925 All. 783 = 47 A. 
932 = 23 A L. J 856=88 Ind. C.*is. 1013. A pica of w /Wnru/'J not raised in Memo- 
randum of Appeal was allowed in stcoiwi appeal. A. 1. U. 1923 Lab. 560= 5 Lah L J. 
• 63=74lnd Cas 577. New facts indicating /rma/ac/V ground of claim can be made 
a ground of appeal A I. R. 1922 AH 176=45 A. 59. This section appears to supply 
a reasonable interpretation of the enpression '‘illegality” and “with material irregu- 
larity” occuring in s. 115. Clauses (al and (b) embody what s. 115 refers to in ihc 
illegality , that is to say, to cases where the Couit below has in the exercise of its 
jurisdiction, come to a decision winch is contrary to some specified law or usage 
having the force of law or faded 10 determine some maunalissue of law or usage. 
The clause (c) indicates the meaning of “material irregularity" which means some 
material irregularity m procedure which may possibly have produced error or defect 
m the decision on the merits. 8A.*tii (F. B )=A W N 1886,28. The question 
as to the competency of an infernor Court can be allowed to be raised bemre Ihe 

' ' ' before the inferior Court. 25 C. 146=2 C. 

law can be disturbed on stcond appeal. 
1=127 Iml Cas 591. Couit wdl decide 
le documeniary evidence and not their 
evidentiary value A I. R 1926 Cal 727 = 92 Ind Cas. 104 Court in second appeal 
cannot reverse finding of lower appellate Coutt on auihonvy not quoted btfote It. 
A. I. R. 193a Lab 737=126 Ind. Cas 433 Where the decision is arbitrary the 
appellate Court can come to independent decision. A I. R 1922 Lah. 127 = 65 Ind. 
Cas 464. But the fact that upon the evidence, the High Court would have come 
to a different conclusion ts no ground for second appeal. A I. R 1926 Nat' 192 = 

go lad. Cas. 209 5 see also 31 C. W. N 32 = A I R. 1927 Cal. 1 = 99 Ind. Cas. 189 ; 
loi Ind. Cas. 69S = A I R 1927 AH. 524 5 57 Ind Cas. s6l=A 1 R 1921 Pat. 61 = 
5 Pat. L. J. 410= 1 P L. T 702. 


Appeal to the High Court under s. 142 (3) Ca'cutla Ulumcipal Act^U noia stcond 
appeal under s. too, C P. Code and hence is not restricted to only question of Jaw. 
A. I. R. 1925 Ca- 450=47 C L.J 315 = 32 C.W N 378=109 Ind Cas. 618 ; see also 
A. I. R. 1927 Cal. 802 — 46 C L.J 760=31 C. W N 1040= 55 C. 228= 103 Ind. Cas. 
533- Trial Court s finding cannot be set aside without considering all important 
material A. I. R t^5 CaL 993=85 Ind Cas. 540 Finding of trial Court 
accepted on grounds of appeal cannot be examined in appeal though counsel 
w-as careless in drafting the grounds. 21 p W R. 1921 = (;q ind Cas 689 
In an ann^t r, » -n .,,.1-. . . - 3s to attack the 

■ * AIR. 1926 

' ' judgment o( 

. * agreeing with 

iiiiuiiig. «. I. 1^. 1925 Lai 406 — 79 Ind Cas 412. A decision of the lower appellate 

Court which was right according to the neeft nf .v.. i...v .i-« > - ■ ■ i*---, 

be set aside in secor 

contrary view. A. 1. ‘ « . 

725 = 66 Ind. Cas. 775. 

fact A. I. R. 1929 Bom. 60 = 30 tfom. L. R. i6jo= 114 Ind Cas 372. What a foreign 
law on a particular subject Is a question of fact. A I. R. 1926 Mad. 218=22 L. W. 679 
= 92 Ind. Cas. 112. Whore an injunction is granted on a finding of fact it cannot be 
reversed in second appeal. A. 1. R. 1926 001.536=91 Ind. Cas. 480 Question 
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wlicilicr piriioihf trees coul I «r couM not bs temovci! with their roots is one of fict. 
A. I. U. 19?') All. 33o-'iM Iml Cis, 405. Whether pittlcuKr properly stillJias 
character of is (imtin? of fact. A. I U. Ou»lh 3e6«J7 O. C. 76t»ltO. 

L. J. 563=- 79 Inil Cis Urjiinf; of an alternative arKument is .illoivnhlc in scconil 
appeal unJer cetlatn circumstance*. A. 1. !l. 19^2 AH. aSj No second appealbes 
»Kamit .a decision iiuder s 53 of the I’rovirtcisl Insoliency Act. A. L. R. 1934 
Lah 7?. 

Second appeal when decision it contrary fo law.— 'it is true as laid down 
by their Lordships of the Priiy Council in the SfCttfiXryef State v Kames/nvarjni, 
1934 P. C H3-148 fnd. Cas 773“f*» L A. 163-57 hf. 652«M O. W. N, 775. That 
under s. loo. Civil Procedure Co<le» the High Court hti no jurisdiction lo reverse the 
findings of htci .irriicil .at by the tower ftpl^llsie Court unless they are vitiiled by 
some error of Uw” A. I. U 1935 Oudh 394-»i935 O. \V, N. 674" 155 Ind. Cas. I0S7. 
The term “taw** me.ani general Law and is not confined to statute liw. 30 C, 93 f99) = 
19! A. 328. Right construction of docuiucnt is a <}uosiion of I iiv and can be raised 
for the first lime in second appeal A I B. 1931 Nag. 33™ 130 Ind. Cat. 103 • 22 A. 
609 = 221. A. 51. Whether Couri'i reducing period of redemption was justified is a 
qufSiion of law and ground for second appeal AIR 1930 Lah. (063 a 13a In I. Cas. 57, 
Deducing .agency from facts in question is a question of law for second appeal. A. 



• • , • : .. ssv....* •.< i>e • . .V .* «i. •■ueteiii.e ui me u eiieci oi me 

facts found. I, R. 6 Nag 31. Finding of soundness of mind based on expert anil 
other evidence, is open to challenge in sscond appeal 34 P LR 297 -A. I. R. 1933 
Lah 458-144 Ind Cas 741. Where a certain land ts accretion or fermatlen in «/« 
IS question of f4Ct Hut uhere inlereoce is to be drawn from documents is a mixed 
one of fact and law. A I R 1930 Cal 764-53C L j 229-i29lijd, Cat 416. 
Question whether certain local conditions constitute a place, a town or village is one 
of Uw. A. I. R. 1911 Lah. 131-62 Ind. Cas 808. finding following not from custom 
but from application of judicial authorities IS ose of Uw and can be questioned in 
second appeal. A. f. R. 1929 Lah. 426- ti L. L. J. ito-toLth 868*»3i P. L. R 

orr9T>*<i»’^ r'., -v/. » j -r • ... ippci^j beyond 

' ‘ ^ ■ aucing period 

• * ■ R. 1930 Lah. 

: < ' ‘ itied and the 

• i . . . and nan be 

' ' /here adverse 

. ’ ’ . 482-»27 p.L, 

K 

VI , . *. * . f 


iering second appeal 
But exercise nf dls. 
is a mere question of 
56. It IS 3 question of 
Act 1$ saleable or 
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"as such” is a question of fact. A. I. R. 1926 AH. 319=93 Ind Cas. 293. Finding if 
agreement is meant to quiet existing disputes or is binding for future is question of 
law. A. I. F. 19:9 AH. 5ig=(i929) A. L. J. 1083=116 Ind Cas. 302. Where credi- 
tor instead of being actually paid took renewed pronote at enhanced rale of interest, 
the question whether new debt is substituted in place of old is a question of fact. 
A. I. R. 19:7 Cal. 538 = 4S C- L- J- 233=3* C. W. N. 703 = 102 Ind. Cas. 871. 

New question of law may be raised for first lime in second appeal. A I, R. 
*930 Cal. 616=52 C. L J 68 ; no Ind. Cas. 190 ; A. I. R. 1925 All. 361 =23 A. L. J. 
138=86 Ind Cas. 589 ; 59 Ind. Cas. 116=43 A. 193=18 A L J.io33(F.D); 47 
lad. Cas 685. Question of law necessitating taking of evidence cannot be raised 
in second appeal fnr the first time. Where It is never suggested in lower Court 

. • ....... be 

■ ■ • ‘ . ■ ipletfcat 

• ^ •• -hefe the 

. ■ • ■ ■ ■ ' '928 PaL 

•* . noflaw. 

‘ ‘ * ’ * ' • 7 ^ but see 

40 Ind. Cas. 79! It is not always an easy matter to separate a finding of fact from 
a question of law A question ol .... • r 

may wellin many cases be a quesiioi • ■■ •' 

64s (P. C ) = 42 Ind. Cas. 258. Quef . ■ ‘ 

law 5 514 = 38 Ind. Cas 302. . , . , . 

a previous decree is a substantial question of law. A. I. R. 1923 Cal 387 = 71 Ind. 
Cas. 371. Quesiior, if stipuUiton wiihm s 74 of Contract Act is by way of penalty, is 
oneof law. A I. R. i92sMai. 84=47 M. C J.6o5»(i924j M. W. N. 861 = 82 lod. 

^s. 751. The question whether Hindu law or Succession Act governs a certain 
^rson is a quwtioa of pure law. 138 lod. Cas 335“A. 1 R 1932® Lab. 328. The 
facts and circumstances constitute sufficient and 
t: 5 Limuaiioo Act is on^ of law and not ol fact. 13S 

Ind. Cas. 221 = 32 P. L R.907-A. I.R.J9J2 Lab 183 ou not 01 wci. jj 


The expression "usage having the force of 
iioguished from the general law." 20 C. 
, 959 The expression "usage having the 

exiiltt.ee of an anc.ea. cost'om areqols.iom of" mixe'd laa lod Whlih«‘thiig' 




and^^have^thrfireeofUw" N"S-V 7 /n 3 law 

the Court to examine xht ^79- It is the duty of 


50 A . 
Whether 


" u '«aWished is _ a qoi/iioV of fte. til 


A, I. R. i027“Ali aoi =og 'ind ^5“'"“ 'S a questioo of law. 

O’, w. N. sir. .0.9* i”. c« ' "■ 'Vi ^ 


insufficient evidence or the r 




ovid’oaco'.“M”la“ C°a” H al-al leqged i„ ieoor.d appeal for iosoHoieoep of 

are sufficient P'oof of the custom b-nds ihe sJcLd appeSrCnur! "“‘o" 

r;;"u;g‘;";;„l^ek on„',S„;e”!5. ;°o'" °oL""i" vf "" o 

Codmsioffact. If ioipi.o of aoeoo.rad,ctod ioilaocex raajbj „°ve," perfod 
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and recoRnheJ juJicUlly in 8C\cra^ casts, Uic lowcr^ .appellate Court finds against 
the existence of a custom on the ground that in ill opinion the instances are not 
luflicient in number, the High Court has power to hold on the facts found tin! 
the custom is icgaily csiablisheJ. 41 M 37I—34 M. L J io<«(t9l8) M. W. N. 

■ ^ ^ - — . . » custom is a 

. . 38M.LJ. J75 

• • A. I. R. 1931 

Mad 694 = 41 M L.J. 437*»t4L \V. 702-»ff9ilJ M. \v, it. iiiJ. Cas. 570 ; 

A. I R. 1929 Mad. 7S« = >9 Cai. 476 Question whether custom exists to 
remit tent of land allowed to lie lallow is one of fact. A. I R. 1930 P. C. 2*4 = '«93®) 
M.W.N. 835=53 M. 597-S9 M. L. J. 289-5JC. U J. 265 -3* L. W. 558 (P. C.) 
= 126 Ind Cas 84(P. C.'. WItere cnstomaiy right of way m agricultural tncl is 
set up, whether the custom is reasonable or not is a c^ucsiion of fact. A. I. R. 
1927 Mad. 653=52 M. L. J. 674=38 M. L. J 395-‘«o3 Ind- Cas. 331. 

If the lower appellate Couil has passed judgment based on illegal or in siifTicient 
eaider.ce to esiahiisb customs, there can be secoad appeal. 116 Ind Cas. 799 5 

see also 102 tnd Cas 596 = A. !, R. 1927 All. 605 j A. I. R. 1927 All 471 = 100 Ind. 
Cas. 605 ; A. I R. 1926 All 153 = 89 Ind Cas 89; A. 1. R. 1926 All 43 = 48 A. 
77 = 23 A. L J 932 = 83 Ind. Cas 75* ; A. I K- J9J4 All. 479-79 Ind. Cas. 134 J 
75 Ird. Cas 657 = A 1. R. 1923 All. 3ti ; A, I. R 1922 AH 88-20 A L. J. 57 = 64 
Ind. Cas. 956; A I. R. 1922 All. 241=66 Ind. Cas 613 Existence of custom not 
challenged in lower Court cannot be challenged jn second .appeal. A. I. K. 1923 
Pat. 509 = 67 Ind Cas. 464. 

Finding as to the existence of tribal or family custom Is one of fact and cannot be 

, , . « . — o J,. ... -« V’ M — = ':3lnd Cas. 

• • • * . T . . . . . . ,8al. A. I. R. 

' . ' < • • ' : • ■ inierpreia- 

• • ; ’ 75 = 112 Ind. 

Cas 68 In second appeal an enquiry can be started whether all the .aitnoules ol a 
local custom had been estaUbsbed or not by evidence accepted by the lower Court. 
There is no difference between cases where custom is accepted and those in which the 
existence of the custom IS not accepted A t R. 1929 Oudh 53 = 2 O \V. N. 838 = 
90 Ind Cas 525. Finding that a custom has not been es'ablished by reliable 
evidence Is a finding of fact A. I. R. 1928 Oudh t2i-4 O. \V. N. 1229— to? fnd. Css 
560 ; see 8I8091 Ind. Cas 942 = A. 1. R. 1926 Oudh >43-13 0. L ) 21-3 0. W. N. 
69. Existence of custom is a mixed question of law and fact andean be considered 
afresh. A. I. R, 1925 Oudh 5$-8i lod. Cas 1033 ; see also A. I R. 1925 Oudh 
239=11 O. L. J. 738=82 Ind. Cas. 810 ; A. I R 1924 Oudh 157-26 O. C. 3S6-76 
Ind. Cas. 774 ; 9 O. L. J. ci8=^. I. R. 1923 Oudh <02 ; 64 Ind. Cas 86 = 24 O C. 237 
Where evidence as to custom is found to be unicliable by lower appellate Court, its 
value will not be discussed in second appeal merely on the ground that the Court 
expressed an eneneous opinion as to its relevancy. 8 O. L. J, 202 = 61 Ind Cas. 781. 

Exis'ence of custom derived from facts proved can be agitated A I R. 1925 Nag. 
179=82 Ind. Cas. 815. Tenant ofa bouse whether entiiled to sell site is question of 
mixed fact and law. A. I. R. 1925 All 718— S7 Ind. Cas 749. Insufficiency of evi- 
dence can be called into question when custom has been proved by single instance 
A. I. R. 1925 Bom 380=27 Dorn. L. R. 880 = 88 Ind. Cas 891. Question 
of special custom cannot be raised in absence of a certificate 10 second appeal A. I. 
R. 1923 Lah. 53 = 70 Ind. Cas 838-.66 Ind. Cas. 492-2 Lah. S3 ; A. 1 R 1922 
Lah. 426=69 Ind. Cas. 507. High Court will interfere if finding is erroneous in law 
or misrepresents a document L R 3A 504. The existence ot a custom or usage 
having the force of law IS a mixed question of fact and Uw. S. too of C P. Code 
precludes the High Court from inierfering in second appeal within the findings 
arrived at by the tower appellate Court of actual facts from which the existence of 
custom has been inferred. A I. R 1933 Mad 390= >4* Ind Cas 228=1933 M. W. 

N. 743" A finding to the existence or non-existence of a custom, in so far as it is a 
c_j t... 3 ... __ J prevail is a finding of fact. The 

• , • essential attributes of a legally binding 

• . 478= \.l. R. 1933 All 306=141 Ind. 

• Cas. 873=13 Lah. 3i=A. I. R. 1932 

Lah. 274. 

Question of law —Where the lower Court Judge states the law correctly and 
docs not misdirect himself and comes 10 a particular conclusion, he decides the 

/ 
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point as a question of law and net as a qoestion of fact. A.l R. J936 Pal. 136 = 17 Pal. 

' proved or admitted facts gives rise to 
nd. Cas. 81 ; see also 63 I. A. lijoa- 
f. 145 = 1936 A W. N. :69=i6o Ind. 
77=1936 M. W. N. 314 = 38 Bom. 
83 »i 64 Ind. Cas. noo ; A- 1 . R. 1936 
A provisional finding upsetting a 
very closely reasoned and elaborate judgment of the trial Court without any dis- 
cussion of evidence whatever or without giving any reassn except the general reason 
that the evidence IS not satisfactory is contrary 10 law. A. 1 . R. 1937 Mad. 282. 
Although second appellate Court cannot entertain an appeal upon any question as to 
the soundness of findings of fact upon a Second Court, it can nevertheless, ad- 
judicate as matter of law upon the soundness of the conclusions which have been 
decided from those findings A. I R 1937 Oudh 47. 

Substantial error and defect in procadure.— Foi a second appeal it is not 
enough to show that there was a defect in procedure of the trial Court. Ic is nece- 
ssary to show that the alleged defect m procedure may possibly have produced error 
or defect in the decision upon the merits by the lower appellate Court. 
A.l R. 1937 AH. 105 No second appe, 'll Ires where there is na error of procedure. 
A. I. R. 1933 Rang. 35= 142 Ind. Cas. 829 In second appeal ihe High Court 
has the power of considering whether the procedure adopted by ine lower 
appellate Court m dealing with the facts is proper or not ; and whether the 
inferences of fact or law derived by ihat Court from fjets established to its satis- 
faction are well founded or not. C C \V. N. 185. Where the lower appellate Co't, 
has not apparently considered all ihe material facts and circumstances of the case 

,(.* h.. .k.. .. .1 , » • with law 

e case on 

• <on a case 

• • . « • hat there 


• . section. 

w. 4 - u UU1.1 1*. ik. //w- • A. u j vj/ c \v. N. t>t>5. Omission to try 

material issue is a substantial error in procedure. A. W. N. 1896, 104. Question of 
fict decided by Court holding itself bound by a previous decision of the High Court : 
//r/rfthat ihe Court committed a sub>iantial error or defect in procedure which may 
possibly have produced error or defect in the decision of ihe case upon the merits 
and therefore a second appeal lay A. I. R 1927 Pat. 209-6 Pat. 298^-9 Pat. L. T. 
722 (F. B.) = ios Ind Cas. 633 Finding of fact based on misconception of law and 

‘ ■’ ■ peal A I R. 1924 Pat. 3 *®“* 

.1 R 1925 Cal. 98=39 C. L. J. 
question between parties and 
' ^ — t.ror of procedure. 56 Ind. Cas. 

40. ine rejection of a Lomroissioner’s report wiihout dueciint' further enquiry in a 
case which Court ought not to be decided wiihout any mvestieation is a substaniial 
error or defect m procedure which may possibly have produced an error or defect in 
the decision upon the merits 23 C. L J 600 = 34 Ind. Cas. 30 Where a Judge 
disposes Ola suit on a point taken by himself on appeal without afiording the parties 
an opportunity ofproving what IS necessary to meet the point, he comrniis an error 
oflaw. ii Bur. L. 43 Ind Cas. 488. Where both parties have agreed to pro- 

ceed on evidence both before Munsiffand before Commissioner, there is defect of 
procedure afteciing merits in Inal of appeal if lower appellate Court tells party that 
case should proceed alierdisMTdiDg evidence before Commissioner. In such a case 

- ... 5 Cal. 136=46 C L j. 558= 

' ■ ' the Court of first instance 

lOftcr appellate Court, by 

.. • I , . . • idets of some plots of jhe 

that the Commissioner’s plotting 
? I Held, that the lower appellate 
I discarding the evidence on the 
Uing hts evidence in place of the 


. — Finding of fact though very clear, but 
’■ ■ ■ ■ . binding m second appeal. A- I. R. 193° 

■ . ’ $0 ; A. 1 . R. 1924 Lah. 470 — 6 Lah. L. J. 

» 74 lod. Cas. 383 ; 71 ind. Cas. 82S-A. I. R- 
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1923 Lah. ISO : A. I. R. 192: AU. 439<-65 InJ. Cjis. 313 : A. I. R. 1921 Lab. n9*«2 
Lah 271064 In'1. Cat 929 ; A. I. R. lOlt Oadh 137024 O. C. 237064 Ind. Cas. 
86. Where admiislon ol document nrnduced at a late iiasc ts- refused, second appeal 
lies. A. I. R. 1921 Pat. 20S072 Ind. Os. 397. At objeciion Ihit .1 document that 
ftr te is not admissible in evidence, has been improperly admitted in evidence cannot 
be emenained in the Court of Appeal. A.! K. 1923 Cal. 278-»72 Ind. Cas. 985. 
Case must be remanded if ceitain cxidence has been refused. \, I. R. 192$ Ol. 
• 034 “41 C. L. J. 374-86 Ini. Cas 734 »sce aho A. \. R. 1921 Pat. l?" 1 Pat. L. T. 
702-5 Pat. L. J. 410=57 Ind. Cas. 561. 

~~ ’■ 'documents received 

■ • 20 laie. 34 Ind. Cas 

• . . Cas 726 ; 53 Ind. 

Cas S63 Entries m ^j/tt'urd papers ate admissiMe m evidence. 3 P. L T. 343 = 
63 Ind. Cas. 226. Question of relevancy and proof of document is one of law and 
can be raised at any stage but question of proof Is one of procedure and can be 
waived. <\. I. R 1922 Pat. 122^3 Pal. I.. T. 149. Question of admissibility and 
legal effect of evidence if not raised in first appc.al cannot be agitated afresh. 
A. I. R. 1924 All 709 = 32 <\. L J 153 = 78 Ind Cas. 221. Fresh objection regarding 
admissibility of evidence can be taken A. I R. 193$ Cal 1034 = 41 C. L. J. 374 = 
86 Ind. Cas. 734, Inadmissible evidence which is at least m.iteria! part oflhe b.isis 
of ihe finding, ihoiigh it may not be the main part of it renders remand necessary. 
A I R. 1923 Nag 107=18 N. L. R 182=77 Ind. Cas 911. Admissibility of a 
document is a question of fact. Where objection to admissibility is not laKcn in 
louer Court it cannot be taken in second appeal 97 Ind, Cas 414 (Cal). Illegal 


revised finding A. 1 R 1933 Pat. 636=145 Ind Cas 944, 138 Ind. Cas 399=33 
P. L R 225. 136 Ind. Cas. 783"A. I. R 1932 Mad. 173 ; A I R, 1934 Nag 134 
= 250 Ind. Cas. 306. Where material facts and evidence are ignored in arriving at 
a finding of fact such finding can be challenged in second appeal. 1932 A. L. J. 615 
-A. I. U. 1932 All. 603 ; see also 136 Ind Cas. 710-33 P. L. R. 263- A 1 R. 1932 
Lah, 322 s 137 Ind Cas. 115-32 P. L. R. 861-A. I. R. 19,2 Lah. 293 j A. L. R. 
1934 Pat. 20,^ A finding arrived at by the final Court of fact after discussion of the 
evidence which c.an In no sense be regarded as proper is not binding in second 
appeal, A.L. R. 1934 Pat. 8=A. 1. R. 1934 Pat. 66. The High Court cannot 
...... findings have been based upon a 

■ ■ ‘ • mistake which has arisen in conside* 

■ .... . iC. 365-A. I. R. 1924 Cal. 633 J sec 


Irregularity in taking additional evidence— Finding on fresh evidence 

allowed without sta* — — | r, ,533 All. 413 = 

79 Ind Cas. 40S. ^ • • certxin documents in appeal 

but did rot base it )f fact will not be disturbed in 

second appeal A. ■ • . • 661 , see also A. L. R. 1933 

Lah. 136=34 P. L. R. 9g=A. I R. 1933 Lab. 328=144 Ind. Cas. 954. Rejection of 
r,.,v J. — • . ’ . . . .... of insurmountable 

• • • « ■ A L. J. t93.= 86 Ind. 

' • • . lOn for admission of 

■ ■ • bed m second ^appeal 

^ ‘ “ 1 « ... ttiva At/ar in Ibid-, 

■ ■ • second appeal. Per 

■ ■ I*. • vitra per spencer /. 

. . I R. 1925 Mad. 260 = 

a “ I . , 1.120. Where lower 

■ , • ■ s additional evidence 

■ . .. 2P. L, R. 813. 


New plea whether can be raised In second appeal —Whether new plc.a 
patent on record and hence could be raised, should be allowed to.be raised depends 
upon facts of case and nature of plea. A I. R. 1930 Lah. 937“ 12 Lab. L. J. 203 = 
130 Ind. Cas. 513. New question oflaw not requiring fresh investigation of facis 
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can be allowed in second appeil. 54 C. 424=A. 1. R. !g27 Cal. 393=45 C- L. J. 191 
= >ot Ind. Cas. 130 ; (1928) M. W. N. 601 = 113 Ind. Cas 547 5 A. 1. R. 1923 Lah. 
491 = 83 Ind. Cas. 768. A new point may be raised by a party for the first time in 
appeal if it is a pure question of law and does not lake his opponent by surprise. 
But the new p]ea cannot be allowed in second appeal when the new plea raises 
question of fact or mixed question of factor law. A. I. R. 1923 Cal. 247 = 36 C. L J. 
336=71 Ind Car. 849, see also 71 Ind. Cas. 381 = A. I, R. 1923 All. 343 5 A. !. R. 
1031 Pat 336 = 2 P. L. T 285 = 60 Ind. Cas. 393 ; 18 A. L. J. 923=48 A. 18=57 Ind. 
Cas 2 c 6 ; 51 Ind Cas 588= 10 L B. R. 10 = 12 Bur. L T. 75 ; 41 lod. Cas. 4S = i3 
N. L R. 98 ; 44 C 47 = 20 C. W. N. 1099=24 C. L. J. 140 = 34 Ind. Cas. 869; 2 Lah. 
L. J. 255 = 67 Ind. Cas. 9*9 


New plea cannot be allowed to be raised in second appeal so as (0 change nature 
of suit. A. I. R. igto Oucih 389=7 O W. N. 541 = 127 Ind. Cas. 254 ; 37 Ind. Cas. 
810 ; 6 C. 55 ; 63 Ind Cas. S57=A. I. R 1922 Lah. 363=3 Lab, 239 : Jo A, 495 ; 26 
A. 331 I 39 B 149 An objection to jurisdiction can be raised for the first lime in 
— J — „-i \it KT . • f <• — . --_Q Luck. 365. A point 

■ be taken for the first 

* . ‘ =43 Ind, Cas. 857 ; see 

4. ... 6 O. L.J. 76 = 22 O C. 

3 ; 51 Ind. Cas. 256 ; 57 Ind Cas 883 ; 3 Lah L. J. 516 ; 62 Ind Cas, 761 ; 4 Lab. 

L. J 437 ,A.1P. 1922 All. 124 = 66 Ind Cas 858. A I R. 1923 Cal. 285=67 Ind. 

Cas. 77Q 5 68 Ind Cas. SS7=A I R 1922 Lah 363=3 Lah. 239 ; 69 Ind. Cas. 655 = 
A. I. R 1024 Cal. 353 } 70 Ind. Cas. 4i7 = A. I. R. 1922 Bom. 233 5 96 Ind. Cas. 304 
(All) 5 A I. R. 1926 All. 707 = 97 Ind. Cas 342 ; A. I. R, 1917 Mad 411 = 38 

M. L. T. 103 = 99 Ind Cas. 367 ; 99 'nd. Cas 69t = A. I. R. 1927 Mad. 455 } A. I. R. 

1927 all 763= toi Ind Cas 426 . A. I R. 1927 Nag. 351 = 104 Ind. Cas. 584. 

New plea even of law cannot be raised in second appeal unless good cause 
is shown why they were not taken in the lower appellate Court. A, I. R. 1930 All 
885= >26 Ind. Cas. 18. Point not taken m the lower Court, cannot be allowed for 
firs' time in the second appeal. A. 1. R. 1923 All. 358-45 A 53-74 Ind, Cas, 1004 j 
A. 1. R 1933 All. 43‘'=7S Ind. Cas. 612; A. I R 1924 Mad. Ji6-j8 L. W. 
553-75 Ind Cas. 613 5 A. I R. 1952 p^,. par. p. ^ T. 795-69 Ind. 

Ca«. IBs } 72 Ind Cas t3i=A I R 1913 Mad. 306-17 L \V. 169; A. I. R. 19*3 

Cal i77-*7C \y N 218-76 Ind Cas. 213 ; see also A. I R 1934 Rang. 2895 
A I. R 19^4 Mad. 639-152 Ind Cas 464-1934 M. \V N liS : A I. R. 1934 All. 
770-149 Ind. Cas 93 ■ •<> O.W N. 1186- 147 Ind. Cas 952 : A I B. tgei Pat. 55- 
,50 Ind Cas 54. ; A I R .934 Oudh 55-1 . O W. N^ .93- 147 Ind. ^Cas QioLg 

Ind Cas. 246-A. I. R. 1934 
Mad 55I=67 M L J 268 ; A. I. R 1934 All 941 ; A I R 1936 Rang. 260 ; iS* Ind 
CaS. 615 -A. I U. 1935 AM. i43 . A I R 1936 Rang. 260. But the question of 
admissibility of evidence can be raised for the first time in second appeal. A. I. R. 
1936 Lah. 1005. P ea as 10 abser.ce of notice cannot be raised for the first 
lime in second appeal A I R. ,9,3 Lab. 603=72 Ind. Cas. 779- A 
technical ple.-» should not be allowed to be taken for the first time in 
appeal; A. I. R. 1924 Lah, 328 Point involving additional evidence cannot be 
urged m second appeal. A I. R 1923 Bom. 37 = 72 ind Cas 993. A point of hw 
,qi dependent on any question of het cm be raised in second appe.tl though not 


second appe.tl though 1 

104 ; A I. R. igjO Li.ir448-38 P. L.’r. m ",64 iVd clI 

A point nol taken 1.1 IhcCoorl below, »h«h,r onttst.oi, was by the appellant in 

■1 So,”bro“e "■ by iskinf the point 

di c?,bed‘ arn"Sl“a%,^\i'p^ •»' Po.-J. -“y .J; 

ipvnlvtPk tb. ptinerple? of ' l'bV"ye=S“f 'So poS ' 

would prevent future litigation. In ihe above mentioned cases the plea may 
be allowed to be argued only if 11 can be decided from the materials before 
the Court and does not involve the takinj of further evidenr- or th^ sending 

?/i“wiiMe'rhe nUm'i !hsd ***' lower Court or a decision of a question of fact. 
(2j Where the plaint discloses no cause of action or the written statement on ground 
of defence, » 'S not a ground for p«mittiDg a new point to be argued merely (r) that 
“ .hi ^°i““ ***’°'^ materials are all on record 

and that the nn^er o the^nt is pli,n 53 A. 65 = 133 l„ci. Cas. 428-1930 A. L. J. 
6 oi = A I. R. .93. An. 35 (F. B.) jscealso A. I. R. 193, All. 219=132 fnd. Cas. 



TUB CODS or CIVIL rROCCOUKB. 


217 


S. 100.) 

42G5A.I.R t033 Lah. 6:6-i44Jnd.Cas.665j a; S. L. R. 4» - A. J. R. 1933 Sind 

•76 ; 1934 M. \V. N. 118 ; ll O. W, H. 317* 

Fresh question of l.'iw .an-l fact cinnot be .admitied for the first lime In second 
appeal A. 1. R. 1924 Mad. qt 3-47 M* 861-47 I- J- 5'’3'*(>9*<) W. N. 
8:0 = 83 Ind. C.o*. io>) ; A I. R. 1023 l*ah. s6-»7? Ind. Ci> 9?i i A. 1. R. 19*^ 
Mad. 207-81 Ind. Cas. 49S » A. I. R. 1915 Cal, 22S=-29 C. W. N. 17-40 C. L. J. 
5‘'4-8s Ind. Cas 875 ; A. I. R. 1926 Nag l64-’89 Ind. C.a». >009 5 A. 1. R. I9’5 
Lah. 192 — 6 Lih. U J. 467. Fresh point of msdmliiihlliiy for «T.ant of teshlrttion 
or Irrelevancy of document cannot be allowed at any stage. A. I. R. 192; Cat. 370 
= 82 Ind Cas. 949 ; but see A. I. R 1917 Mad. 92 = 25 L. W 327-98 Ind. C.as. 195. 
When a question of part pij’mcnt under s 30 of the jLlmitatioa Act involves the 
detertnidaiion of a quest on of fart, it cannot be attosved for the first time in second 
appeal. A I. R. 1923 Rom. 82-47 H. 128-24 Bom t- R. 1284 = 76 Ind Cas 215. 
lint question, if deferdant ts a neccssaiy party, can be pressed in second appeal 
where no fresh evidence IS not required. A. I. R. 1925 Lih 65^6 Lah. L. J. 35*“ 
82 Ind Cas 633. Whether unregistered deed is Will or deed of gift, being iQ.sdmis- 
sible and not being point of law cannot be called into question in appeal for 6rst 
time. A. 1 R. 1929 Lah 875 = t«7 Ind. Cat. 907. 

Point of liw far right decision of which t! '• ■. • •• «• -i -- ■ 

judgment cannot be raised in second appeal. 

749; see also A. I. R. 1930 All 736—127 Int 
offending against the docirms of tnush^ is a 

cannot for the Hrsi time be raised in second appeal A. 'l. R. 1928 Cal. 49- 240 Ind. 
Cas. 1:6. Question whether a documer • -m--. 

A.IR. 1929 Mad 6i2-it9lnd Cas 472 .... 

partner has auihotiiy to bind firro by • • • ’ • • ” 

question of law and fact cannot be p •* • • • ■ 

A. I R. 1929 L,ab af6- itS Ind Cas $29 * ‘ ’ 1 , ■ ■ . 

Cas 375 In a suit for partition, objectio • '• 

ing (or pariul partition cannot be raised for first time m second appeal A I R, 1927 
Mad 42S-100 lod. Cas 302 Where the facts .are not disputed a questioner 
llmiialion can be raised for the first time in second appeal. A. 1. R. 1927 All 177- 
99 lod. Cas. 380. 

Question of procedure dependent on facts cannot be raised for the first time in 
second appeal. 94 Ind. Cas. 4*7. A mUed question of Uw and laci cannot be 
raised for the first lime in second appe.nL A. I. R. >9:7 All. 59 s 97 Ind Cas 6it- 
(1926) M. W, N. 559 } 92 Ind. Cas io47“A. J R J926 Mad 635. The plaintiff 
must be pinned dowri to the specific case be has made out in his plaint and must not 
be allowed to set up a new case in the second appeal for which there was no adequate 
investigation in the lower Courts. 96 Ind. Cas. 304 (All ) ; see also 8 Lah. L. J. 
430 = 27 P. L. R. 628 = 98 Ind Cas. 368 ; A. I R. 192? Nag 129=23 N. L. R. (.=99 

Ind. Cas. 187; A. I R. 1927 Lah. 426-28 P. L R 181 = 102 Ind Cas 4:6 But no 

decree can follow from plea not stated in plaint nor being consistent with it. A. 1. R. 
1921 Mad. 345=30 L. W. 7S7—118 Ind. Cas. 219 

• Validity of imposition of the persoaal tax under s. 85 of the old Bengal 

Municipal Act could not be questioned for the first time in the argument in the 

High Court A. I R. 1929 Cal. 452 = 49 C L. J. 383 — 33 C. W. N. 684 = t24 Ind 


patties constituted joint Hindu faindy cannot be introduced as a new plea in second 
appeal 3 Lah L. J 137 = 66 Ind Cas gSi. New plea prejudicial to other party cannot 
be raised in second appeal. A, 1 R. 19*3 Cal 292-65 Ind Cas. 701. Issue depending 
on fact cannot be raised as new plea 63 Ind. Cas. 706. Consideration of evidence 
cannot be made m second appeal. A. I R 1922 I’at. 167 = 65 lud. Cas. 666. Ob 
lion taken in trial Court but not argued in the lower appellate Court cannot m x> 

In second appeal. 19 A L. J. 5“=43 A. 555-63 Ir.d. Cas 366 ; 55 Ind. CaS 

C. P. Code— 23 
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•■»i6 N. L. R. 89." Respondent first coming to know of erroneous order restor- 
ing the appeal without notice can object to its validity in second appeal A. I. R. 
1922 PaL 281=6 P. L, J. 625 = 3 P. L. T, 117=63 Ind, Cas. 99. Point not raised 
before lower appellate Court though mentioned in the Memorandum of Appeal 
cannot fcr the first time bo allowed in second appeal. 55 Ind. Cas. 441 = 7 0, L J. 
17. New plea on which issue was not framed cannot for the first time be 
allowed in second appeal. 31 C. L. J. 78=24 C. W. N. 53=54 Ind. Cas. 719 ; 
see also 52 Ind. Cas 5i7=(i9t9) M. W- N. 548=10 L. W. 137. Question of 
interest cannot be raised for the first time in second appeal. 48 Ind. Cas. 
465. Plaintiffs cannot ask in second appeal for retrial on an issue of fact not 
raised or considered in the Courts below. 43 lad, Cas. 18. A Court of s-cond appeal 
should not allow a point of law to be taken which was not taken in the lower Courts 
and Involving questions of fact 22 C. \V. N. 156=44 Ind. Cas. 91. Point of law patent 
upon record but ‘not raised in lower Court or in Chief Court cannot be given 
effect to by the Court tuo moiu m second appeal. 31 P. L- R. 1918 = 54^. W. 
R. 1918=27 P. L R. 1918=4$ Ind. Cas. lot. Tenants failing to establish plea 
or permanent tenancy in suit for injunction cannot in second appeal 
ask for fresh enquiry to determine whether pecuniary compensation would 
suffice instead of injunction 55 Ind. Cas. 951. The point as to whether the 
nonce to quit was legal and sufficient, when not raised in lower appellate Court 
cannot be raised in second appeal. 2. Pat. L J. 595 = 2 P. L. W. 52=42 Ind. Cas. 
665 Substituted defendants in place of a deceased defendant cannot raise in second 
appeal a plea of abatement raised in their written statement but as to which no 
express issue was framed, 41 Ind. Cas. 1. A finding of fact based on admissible 
evidence cannot be quesuoned in second appeal. 3 O L. J 244=29 O, C. 1^=34 
Ind. Cas. 745. AVhether a suit for declaration of a right of way by grant must fail 
for want of legally sufficient evidence to jirove the grant can be argued in 
■ ■ J4 Ind, Cas. 450, 

• * below, cannot for the 

' • • • ■ . • 46 Ind Cas. 939= A. 1. 

' ' ' ' . I. R 1933 Nag. 318 ; 

• < ' When a point raised 

' ' er appeal and was not 

. t . . le preliminary hearing 

of the appeal and was noted at the time when the notice was issued to the respon- 
dents : Htld that the point did not take the respondent by surprise and that it 
k.. . - . uesiioDoflaw apparent oo 

' ■ • * >34 Pesh. 3 A new point 

■ • found are sufficient for the 

oviciiuuuuuu i4ic p4/.ut. J /k. i\. 450 ; J6C W. N 492. Where adverse 

possession was never pleaded, there was no issue upon it and it h.ad never been 
discussed, it is a matter of evidence and cannot be dealt with in second appeal. 
3A. W. R.486. 


Abandonment of a point in Lower Court— Point even of law abandoned 
in lower appellate Court cannot again be raised in second appeal A. I. R. 1030 Oodh 
268=7 0. W. N. 523= *27 Ind. Cas. 865; <V 1 R. 1929 Nag 343=119 Ind. Cas. 
698 ; A. 1 R. 1929 Lab 8r , see also A I. R. 1919 Rang. 213 , A. I. R 1928 Mad. 902 
= 109 Ind. Cas. 178 ; A I R. 1926 Nag. 160=89 Ind. Cas iSjSSIod. Cas 477=AI. 
R, 1O2S Cal. ii84 ; A I. R. 1931 Sind 170=85 Ind Cas 387 = A I. R 1925 OudhSio ; 
79 Ind. Cas. 402 = ^ I. R. 1923 Ub. 252=5 Lah L. J. 14 5 69 Ind. Cas. 44 ; A. I. R. 
1922 Oudh 102=65 Ind. Cas. 408=8 O. L, J. 600 ; A. I R. 1929 Pat 717 High 
Court is bound to take notice of legal point considered by the first Court but not 
by appellate Court. A. I. R. 1925 Oudh 506=12 O L. J 382 = 2 OWN 529 
= 89 Ind. Cas. 563, 


Abandonment whether a question of law or fact —Finding of abandonment 
of right in house is question ol law. A 1. R, 1930 Lah. 215= 125 Ind. Cas 188; see 
also Al.R. 1928 Cal. 891 = 32 C, W. N. 1111= 114 ind. Cas. 482; A. 1. R. 1921 

Lah. 229=3 Lah. L. J. 26=66 Ind. Cas. 935. A finding on abandonment of a 
holding IS a question of fact and hence a second appeal only in matters of legal 
principle atisiog out of these facts can be taken up. 41 P. R. 1919= 82 P. R. 1919= 
51 Ind. Cas, 396. Abandonment or non-abandonroeni is a question of fact, A I. R. 
1929 Cal. 120=48 C, L. J. 390=141 Ind. Cas. 153; A I. R. 1921 Lah. 162=3 
Lah ,L. J. 445 » 88 Ind. Cas. 1032 = 4 Pat, 838-6 P. L. T. 500= A I. R. 1925 Pat. 
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74J 5 A. r. K. >9:4 Cal. 365-71 Ca«. 104; Ji Ind. Cas. 3555 9« Ind, Cas. 
493s A I. R. 19:6 Cal 7jt. Qu;stnn wheiher a person has abandoned a particular 
trade mark is a question of fact. A. I. R. igj8 Lab. 924 = 9 Lah, 487 = 29 I’. L R. 
615 = 113 Ind. C4«. 228. 

Admission '->The evidence of admission is like other evidence in the suir, a 
mailer the cogency cf which Is for the lower nppelhtc Court to determine, and 
cannot be questioned in second appeal. A. I. R. 1933 Pat. 69S. 


Abatement —Though no secor«l .appeal lies from an order of abatement, it 
may be questioned in second appeal If it affects the decision of the case. 1933 A. L. 
J. sCt = i44lnd. Cas. I33“A- 1. R- *933 AH. 294. 


Decision regarding ndverso possession. — Decision regardiciK adverse 
possession derived from inference of facts can be questioned in second appeal on 
ground of legality of conclusion. A. I. R. 1929 Pm- 590“il7 Ind. Cas. 644 5 A I. R. 
1929 Oudh 337=6 O. W. N. 536-115 Ind. Cas. 440 ; A. I. R. 1923 Nag. 65-6 
N. L. J. 70=74 Ind. Cas. 5t ; A. I R. 1924 Oudh 266=10 O. L. J. 646 = 27 0. C. 
77» 34 Ind. Cas. 616=1 Pat. L. J. 47 J A. I. R. I93« L»h. 489 ! 3* R- L, R- 727. 

nti it is not a question of fact, 

£ ■ • • upset by Privy Council. 42 A. 

■ - • * -22 Pom. L. R. 451 = 24 C._\V. 

' ■ ■ . adverse possession is a mixed 

■ • lid act in a particular manner 

IS a question of fact but the true legal eifect of that act upon the title of the 
plalntiffi Is a question of law. 29 C. L j 241 = 51 I'^d. Cas. 123: see also 54 Ind. 
Cas. 873-170 V», R. 1919-2 Lah. L J. 136 ; 40 Ind. Cas 420; 91 Ind. Cas. 38=A. 
I. R. 1926 Cal 881 ; 26 C. W, N. 890-68 lod. Cas. 200-A. I It. 1922 Cal. 54 : 33 
C. L. J 344=60 Ind Cas. 298. Adverse possession is a mixed question of fact and 
law, and cannot be allowed to be pleaded for the first time in second appeal. A. 
I. R. 1927 Lah $22= 102 Ind Cas. 476 Finding regarding absence of adverse 
possession is oneoffict A. I R 1921 Lab 264=4 Lah. L. J. 309 t see also A I 
R. 1021 Lah 264-4 Lah. L J 309 ; A I. R. 1923 All 382 = 75 Ind, Cas. 672 ; 

323=«3o lod. Cas 286 » 13$ Ind. Cas. 680=33 P. L. R. 49* 5 

I, R. 1932 Lah. 628. 


\V^en a question of adverse possession is one of legal inference to be drawn from 
estabhshed facts, it is not a question of simple fact but one of law. 32 P L. T. 72? } 
A. 1. R 1932 Lah. 72. Qaestion whether possession it adverse or not is a mixed 
question of law and fact. A. I. R. 1931 All. 323=130 Ind. Cas 296. A decision 
that a party's possession Is adverse being an Inference from facts, the correctness 
of this as a legal conclusion to be drawn or not Is a question open to second appeal. 
32 P. L. R 467— A. 1, R. 1931 Lib. 489 ; see also 54 A. 628= 1932 A L. J. 425 = 
140 Ind. Cas. 653-A. I. R. 1932 AIL 393 Finding as regards adverse possession is 
one of fact and IS binding in second appeal. A. L. R, 1932 Lah. 825 : see also 13S 
Ind. Cas. 680 = 32 P. L. R. 494 ; A L. R 1932 Lah 628 j A. I. R. 1933 Oudh 462 
= 10 O. W. N. loii. 


Question of Acquiescence. — The question of w.aiver, acquiescence or estoppel 
IS a question of legal inference from facw found, which can be examined by High 
Court in second appeal, A. I. R. 1929 Cal. 437 = 56 C. 201= 1 15 Ind. Cas. 733 ; see 
also A. I. R. 1928 Nag 87-23N.L R. 192 = 107 Ind Cas. $22 ; A, I. R. 1927 Cal. 
320=44 C. L. J 434= 100 Ind. Cas. 302 j A. I. R. 1926 Nag 416=95 Ind. Cas. 636 s 
82 Ind. Cas. 309=A. I. R. 1925 Cal 288 ; 41 Ini. Cas. 927= 103 P \V. R. 1917=69 
P.R. 1917; 71 Ind. Cas. g42=A. I. R. 1924 Nag. 565 73 fnd. Cas. 137=A. I_R. 
1921 Nag. 167. Whether there is waiver in the case is a question of fact and finding 
thereon is not challengeable in second appeal. i4 S. L, R. 128=59 fnd. Cas 607. 


Ancestral nature of property — Finding by lower Court of property as with 
ancestral or otherwise is a finding of fact and the High Court will not interfere such 

r, — .j Lah 138 = 3 Lab. L. J 4«4-67 Ind Cas. 

i i J. 449=76 Ind. Cas. 147 : A I. R. 1921 Lab. 

. ■ , . 4 ■ 9, A I. R 1934 Lah. 3S' = 35 R L. R. 378 ; 

I ■ J $—15 Lah 64s i A. I R. 1934 Lah 4o5=3S 

1 ■ J »sed on no evidence but on mere conjecture 

. - - • • Cas 42S = A I R. 1922 Lah. 65=4 Lah. L. 
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Cas. 241’. Whether the self-accimred property of a member of a joint Hindu family 
has been thrown into the common stock or not is a quesiion of fact. A I. K- >9^ 
Mad.963=5iM L. J. 167 = 96 lad. Cas 1051. The question "Aether it is the m 
tentioJof the family that the brother who takes up residence elsewhere sever 

all connection with their ancestral hod or whctber it 

thatlhemer ’• .r, ^ 

the ancesira ‘ ' I R 

U.D.6S ' . . . ' Cas: 

739=A. 1. R . 

6:8 ; A. I. R. 1934 Lah 331. cmt R 

Birth date of.— Finding as regards date of birth is a finding of fact. 23 N.UK. 
I27=i4n!nd. Cas. 66=A I R. 193* Nag. ii7=A. L. R. 1932 Nag. 227. 

Attestation of a document— Whether a scribe is an attesting witness or not 
Is a question of fact. A I. R. 1926 Cal. 150 = 90 Ind. C.as 774 So ?lso «he >« 
from the attestation of a doaiment, assent to its terms may b: implied is a 
of fact sr Ind. Cas. 621. But the High Court is competent to come to 
the execution was witnessed by the attesting witnesses A I R. 1923 Man- 3 < 

M. 64=43 M. L ] 74S=(i922)M. W. N 708 = 71 Ind. Cas. 153. 

Bonafides — Question of good faith or tona fides of a party is always a question 
of fact A. I R. 192s Lab. 507*7 Lah L. J 358 = 26 P. L. R. 641=92 Ind. Cai.ooi: 
138 Ind. Cas 646 = 33 P.L. R. 740=A. I R 193* Lah 531 5 A. I. R. 1921 Smd 13- 
teS. L. R. 11 = 62 Ind. Cas. 507; see also A 1. R. 1925 Mad. 1285=49 
549=22 L. W 560=91 Ind. Cas. 742 5 4 Lab. 4o=A. 1. R. 1921 Lab. 291 ; A. i. - 
1927 Lah. 909= IC2 Ind. Cas. 628 ; lo3 Ind Cas. 4125 109 Ind. Cas. 776. / 
by the lower appellate Court that a suit is not collusive cannot be 


to make an inference oi tona fide conduct, the fioding is not binding in second app** • 
33P. L.R.263=i36Ind. Cas. 7IO-A I. R 1932 Lah. 322= A. L. R. 1933 Ip*** 
Whether a purchaser has acted m good faith $0 as to have the benefit of s 41 
T. P. Act is a question of fact. 34 P. L. R. 642— A I. R. 1933 73S. 

Benami, question of —A question of benami or fraud is not a question of 

j. . , . ,e IS drawn, 

« • . , 3 P. L. W. 399- 

i ■ * , • • =4 Luck. aSs^iiS 

,iiu. t..u4. vv- Mui.ii, It uuni ik;«u mat me quBStiuu ui being a 

finding of fact, cannot be raised in second appeal ; see also A I. R. 1936 Cal. i?#** 
63 C. 846=62 C. L. J. 846 The finding that a person is a benamidar is a finding 
of fact and cannot be disturbed m second appeal. 32 P. L. R. 295 : 32 P. L. R. 2S9 » 
34 P. L. R. 642 = A. I. R. 1933 Lab. 738. 

Consideration. — Finding that a pro*note is for a consideration or not is one of 
fact. A I. R 1924 Lab. 39=5 Lih. L. J 198 = 71 Ind. Cas. 783. Nature of consi- 
deration is also a question of fact. to 3 Ind. Cas 444 =A. I. R. 1927 Lab. 530=28 r. 
L. R. 388=9 Lab. L. J 319 

Contract —Questions of cxisteoce of contract and consideration for it at* 
questions of facts. 40 B 646=18 Bom L. R. 700 = 33 Ind. Cas. 794 ; iioInd.Cas- 

40S1 A. 1. R. 1936 Pat. 95 = 160 Ind. Cas 1079 A finding of the lower Court that 
upon by the parties is a finding of fact. 38 P. L. R. 590 
Whelber time is an essence of a contract or not is also a question of fact. 67 lad. Cas. 
1 57. I- mding as regards breach of contract also cannot be interfered with in second 
appeal. 4 Lan. L J.3I7. In absence of written contract, the finding as regards pay* 

meni of earnest money is also a question of fact. A. I. R. 1922 All. 478 = 20 A- L. 
].74. = 65 1nd Cas 761. Questions as to contract for sale of goods and reasonable 
llTh 52 questions of facts. 135 lod Cas. 493 = A. I.R. 193- 

Contributory negligence.— The question of contributory negligence in a suit 
for damage IS a question of fact. A. 1. R. 1933 All 214 = 144 Indf Cas. 19H 

t Construction of documents is a quesiion of 

Uw and on properly be gone into m second appeal A I U.i93oBom.3i7=i28jo'l- 
Cas. 19=32 Bom. L. R.6toj see also A. L R. 1929 Lab 833=120 Ind. CaS. 



S. 100.) 


iiiB cobB OP CIVIL rnocBDUKt:. 


22l 


A. 1. R. 1929 Lah. jS-tiS. Ind. Cat. 77 ; ln<!- Cas SJ? 55? C. 170 =*50 C. L J. 

2oS = A.l R. injo Ci1. 113 5 n3tnf». Ca$. 373 ; A. 1 R. 19*9 Oiidh 241- 1 13 In^* 
Cas. 367 ; in Ind. C.as. 402- A. I. R. 1928 Nag. 389 ; 43 C. ilo4“43 I- A. I72«20 
C. W. N. I245 «i 8 Horn L. R. 838= 14 A. L I. loo9«37 Ind. C«. 223 (P. C.) ; 37 
InA. Cas. 297-120 P. L. R, ni5»ll5 P. W. R.1916; 16 P. W. R. 1918-47 Ind. 
Cas 3SI 5 52 Ind. Cas. 119 ; A. I R. 1925 RanR, 255-88 Iml. Cas. 395 ; A. 1. R. 1916 
Pat. 49 = 88 Ind Cas. 820; A.IR. 1925 Pai. 725-91 Ind, Cas 735 v 9> Ind. Cas. 423 
The construction of document includes two things name!)', meaning of words and 
its legal effect. Tlie former is a nueslion of fact and the latter ii a question of law. 
A. I. R. 1926 Lah 2i-a6P.L.R. 605-90 Ind. Cas. 1047 ; A. I R. 192C All 7?“23 
A. L. J. £69 = 89 Ind. Cas. 617 ; A. L R. 1925 Rjing. 255 = 4 Rur. L J. 27«88Ind. 
Cas. 314 I A. I. R. 1925 Mad. 177-47 M- L j. 833-85 Ind. Cas. 261 ; A. 1. R. 1924 
Nag. 422-79 Ind. Cas. 621 ; A. I. R. 1923 Lah.626-80 Ind. C.as. 264 ; A. I. R. 193$ 
Lah. 150-78 Ind. Cas. 36 ; A I. R. 1925 Oudh 64-75 Ind C.as 1021 ; A. I, R. 1923 
All. 337-76 Ind. Cas. 6S6 ; 73 Ind. Cas. 629-A.l.R. 1934 Pat. 147 S 37 C. L. J. 
480 = 72 Ind Cas. 55- A. I. R. 1923 Cal 358 : A. 1. R. 192* Nag 52 = 18 N. L. k. 
i63“5N.L.J.25-69 lnd. Cas. 800564 Ind. Cas. 3SO-A I R. 1911 Lah 212-it 
P. L R. 1922 536 Ind. Cas. 199-77 P. L. R. 1917-63 P R. 1916 = 18 P. W. R. 
1916-77 P. L. R. 1917; 95 Ind. Cas 81 -28 Rom. L, R, 467- A. 1. R. 1926 Bom 
493 ; 53 C. 453-30 C. W. N. 405-44 C. L. J. 27S-A. I. R. 1916 Cal. 607; 93 Ind. 
Cas. 927 1. R. 1926 Oudh 260-13 O L J 565 v s« al*0 A I R. I93* Lah. 35 ; 
•149 Ind Cas. 1016— A. I R. 193* Lah. 193—36 P. L. R. 9S 5 39 C. W. N, 581=61 
C.L.J I43;A 1 R. 1935 Cat. 282-60 L. L. ). 412- 15S Ind. Cas 833 s A. 1 R. 
1935 Lah. 857 ; A. 1. R. 1935 Lah. 3?8 A finding of fact which is based upon 

• • •• , i • . .....J .-1 154 Ind. 

• question 

. • . because 

• • ■ idation of 

tights, hut were merely historical materials, have to be construed for the purpose of 
deciding that question. 61 C. 45-A. I. R. I9J4 Cal, 461 5 see also A. I. R. 1936 
Oudh 225-1936 0 W. N 100. The construction of .a document of litle Is a ques- 
tion of law or at any rate ol miaed l.act and law and the second appellate Court 
can go into such matter. A. 1. R. 1936 Pat. 287- 162 Ind. Cas 838 ; see also 1936 
O. W, N. 375-162 lod. Cas. 334. Out this rule is not applicable where the docu- 
ments construed were not documents of title. A. I. R. 1936 Pat. 129-161 Ind. Cai. 
465. If extrinsic evidence is needed for interpretation of a document, the construc- 
tion of document is one of fact. A. I. R. 1925 Cal. 656 = 29 C. W. N. 353“85 Ind. 
Cas 693 5 see also 50 Ind. Cas. 288 5 36 P. R. 1919-79 P- »9>9*S* Ind. Cas. 
380 s 4s A. 581-21 A. L. J. 503-77 Ind. Cas. $72. The date at which a particular 
holding first began to he held as a defioue holding IS csseniia'y a question of fact, 
and must depend on evidence. A. I. R. 1923 P. C. 167—4 P- L. T. 627 = 25 Dom L. 
R. 1287=45 M. L. J. 663-74 Ind. Cas 482- Misreading of documents is not of ttile 
and misconstruction thereof is not a point of law and would not justify interference 
in second appeal. A.l K. igj3 Pal. 151=67 Ind. Cas 435; sec also A. I. R. 1933 
Lah. 240=65 Ind. Cas 58o ; 55 Ind. Cas. 179=1;?. L.T.126-SP L J 251 ; 90 Ind. 
Cas. 1047=. A. I. R. 1926 Lah. 21 .32 P. L. R. 156-A. I. R. t93> Lah. 417. 


Finding as to intention of panics to deed of transfer whether certain property 
should pass in one of fact and not open to challenge in second appeal. 63 Ind. Cas. 
746. Where no other evidence is accepted wrong construction of document and 
wrong inference therefrom constitute an error aflaw. 18 A L. J. i9S=S5 Ind. Cas. 
366 ; see also 56 Ind. Cas. 4C6=z U P. A R (Pat ) 47 ; 41 Ind. Cas. 755 = 54 P 
W. R 1917; 46 Ind. Cas. 734 = 42 B. 344 = 20 Dom. L R. 654 Coostructioo of 
deposition is not a question of law. It IS only what Court thinks is proved by it. 63 
Ind. Cas. 575 ; see also A I. R. 1923 All 362=71 Ind Cas. 369 j A. 1. R. 1926 Oudh 
151-90 Ind. Cas. 911 ; A. I. R. 1924 Lah 260=80 Ind. Cas. 494 Fresh law point 
following interpretaiioo of document or from facts proved should be admitted even in 
Court of last instance. A I. R 1915 Nag. 104 = 108 Ind Cas 607. 

Finding that a document is so worded that its true meaning is bidden is not one of 
interpretation and as such is not a point of law. A I. R. 1929 Nag 342— 119 Ind. 
Cas 698 Considerations which led to particular conclusion regirdmg inieoiton or 
parlies to contract cannot be reconsidered. A 1. R. i93o Mad. 590=126 Ind. Cas. 
492. Where interpretation given to a document by a Court below is possible, 
should be upheld m second appeal. A I. R. 1930 Lah. 139 = 123 Ind. Cas. s 
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see also A. L R. igjt Mai. t J7 = 33 L. W. 540 Finding of lower appellate Court 
by interpreting document, not one of title cannot be upset on second appeal. A. I. 
R. 1930 Lab. 691 = 125 Ind. Cas. 610 Finding if stipulation regarding further 
security is condition precedent is one of fact. A. 1. R. 1929 P* C. 63=31 
Bom. L. R. 700=33 C. W. N. 675 = 115 Ind. Cas. 722 Even gross mis- 
inteipietation of obscure seillerntM record was held to bo no ground for 
second appeal. 124 Ind. Cas. 26. Question whether vendees under one sale deed are 
jointly or severally liable for the price is one of fact to be decided from the deed 
and circumstantial evidence of partie’s intention. A. I. R. 1930 Lah. 806 = 57 P. 
L. R. 201 = 123 ind. Cas. 283 ; A. I. R. 1928 Lah. 667=110 Ind. Cas. 42S ; A. I. R. 
1927 All 689=103 Ind Cas. 255. 


Finding based upon the construction of or inferences drawn from dofumentary 
evidence cannot be interfered with in second appeal. A. I. R. 1927 Oodh 541 = 4 

0 W. N. l65=iooInd Cas. 631 ; 99 Ind. Cas. 1835 A. I. R. 1928 Oudh 18=104 
Ind. Cas. 760 ; A. I R, 1926 All. 542=48 A 588=24 A. L J. 7oo=9S ind. Cas. 582. 
Whether personal liability has been taken by the execntint of a pro-note having 
regard to its terms IS a question of law to he decided with reference to ihose terms. 
A. I. R. 19:8 Cal i 23 = 46 C.L J. 566=32 C. VV. N. i25 = to6 Ind Cas. 848. The 
question as to the proper construction to be put upon the entries in a jama wjsit 
tail though the meaning of some of the entries is found to be a matter of some dldi* 
cully is not a question of law A.I. R. 1928 P. C. 243 = 55 I. A. 380=56 M. L. J. 

1 = 48 C. L. J SS7=Hf Ind Cus. 288. Finding of fact based on misconstruction of 

document is not purely one of fact. A. I R 1930 Lah 139=123 Ind, Cas. 533 The 
meaning of the words in a document is a question of fact in all cases ; the effect of 
the words, the inference to be drawn from the words in a document is a question 
oflaw. 7 Luck. 116 = 8 0. W. N. 800=134 Ind. Cas. 4II=A. I R. 1932 Oudh 283; 
A. 1. R. 1932 All. 289. Out construction of a title-deed is a question oflaw. 135 Ind. 
Cas. 693=A. I. R. 1932 Oudh 51. Unless there has been misconstruction, a mis- 
taken inference from document is an error, not oflaw, but of fact. 60 I, A. 23i«i43 
Ind. Cas. 437= 57 C. L. J. 519=35 Bom. L. R. 816-29 N. L. R. 2lo*»A. I R- >933 
P. C. 171— 65 M. L. J. I5( (P. C.) : see also A. I. R. 1931 Lah. 594— 131 Ind. Cas. 
1261 32 P. L. R. S08-A.I.R. 1931 Lnh. 605 ; 34 Bom L. R. 372-A. f. R. 1932 Bom. 
S30. Ho second appeal lies on ground of misinterpretation nl documents where 
there 1$ no error of law. A. t. R. 1934 Lah. 291 ; A. I. U. 1931 Cal. 461. The question 
of interpretation of decree is a pure question of fact, the decree not being a 
document of title. A. I R. 1935 Lah 115. 

Concurrent finding —Concurrent finding cannot be chnllenged in second 
appeal. 96 Ind. Cas. 283 { A. I. R. 1929 Nag. tSo ; A. 1 R. igag P. C. 205=50 C. 

L. J. 336=31 Bom. L. R. 1369=57 M.L.J 594=118 Ind. Cas. 263 ; 38 C. W. H. 
763—A. I. R. 1934 Cal. 707. Concurrent findings of Indian Courts that certain 
persons were managers of certain properties under power of attorney were not 
disturbed by ihc Judicial Committee when justified by ample evidence. A. I. R- 

1930 P. C. 232=34 C, W. N. 849=59 M. L J. 134 = 52 C.L J. 54 = 32 Bom. L. R. 
1516=127 Ind. Cas. 542 J seeaUo A.LR.I93I P. C 48=33 Bom.L R. 442=60 

M. L.J. 386= 53 C. L.J. 313=33 E-W. 439=35 O. W N. 438= 130 Ind. Cas. 673- 

Concurrent find -- - "■ ' ■ w. A. 1 R. 1929 P. C. 

38=116 Ind. • 3=11 N. L. J. 21 = 111 Ind. 

Cas 488; A Ind. Cas. 449; 33 Ind. Cas. 

666=(i9iS)U the same conclusion ona 

question of fact, which goes to the foundation of the case it is not open to the 
High Court, on second appeal, to interfere. 17 C. 726 (F. B ). Findings supported 
by no evidence though concurrent, can be challenged in second appeal. A. I. R- 

1931 Oudh 136=7 O. W. N. 1079=129 Ind. Cas. 331. 


CoatP} question of —Second ajipeal is competent on a question of cost. 
310. ^ ■-* 

curren , 

involv 

68 Ind 


2 Lah. 


con* 

Ifit 



739=JJ ••• '-J- . ... 1. IV. iy34 rtii. 434 = iyj4 A. L,. J. 003 . vviietc the 

discretion ol the lower Court has been tnierfered with by the lower appellate Court, 
the High Court can interfere in second appeal. 64 Ind. Cas. 962 ; see also A. I. R. 
1928 Oudh 224- S O. W. N. 35= 107 Ind. Cas. 881 j A. I. R. 1934 Oudh 259. 
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Ootirt-fco.— la (he absence of defect of lurltdiction, (he question of Court-fee 
cannot be allowed to be raised for (he first time in second appe.il. A, f. R, 1927 
Na^. 321 — 103 Ind. Cas 337. In case of error in the calculation of Court-fee a 
second appeal ites, where Memorandum of Appeal was rejected for non-payment of 
deficit Court-feet, ji Ind. Cat it^t’ce also A. I. R. 1937 Nag. 100-98 Ind. 
Cas, 663 ; 7 A. 518. 

Dcdloation —The question whether a deiicatisn is real or nominal is a question 
of fact. A. I. R. 1931 Lah. 170-131 Ind. Cas. 383-33 P. L. R. 304 j see also 
33 P. L. R. 288-138 Ind. Cas. 215. 

QueBtiODS of Onus of proof — Question of onus of proof is one of law. 
A. I. R. 1924 Lah. 193-73 Ind. Cas. 316; see also 77 Ind. Cas. 346 
-A. I. R. jojr Lah. 199-4 Lah. L. J. 199; see also s Lah 249-A. I. R. 
1921 Lah. 128-106 P. L. R, l9lt-64 Ind. Cas. 901 ; see also 164 Ind. 
Cas. 740-A. I. R. 1936 Nag. 130 ; A. I. R. 1936 RaoR. 362-163 Ind. Cas. 604; 
19N.L. 5.301. The question upon which rotty the onus of Proving any 
particular point lies, is undoubtedly a question of hw on which a second appeal lies. 
05 Ind. Cas. 745" 5 4 O. L. J. $56-43 Ind. Cat. 478 { $? Ind, Cas. 982-1 Lah. 429 5 
76 Ind, Cas. 347-A. 1. R. 1924 Pat. 310—3 Pat. 9«9-5 P. L. T. 3i5}A. I, R. 
1926 All. 453-24 A. L. J. $13 ; .A. I. R. 1932 Mad. 41$ ; A. 1. R. 1931 Cal. 66S-53 
C. L. J. 606 ; 64 fnd Cas. 901-2 Lah. 249 ; A. I. R. •9*> Lah. i99-4Lah. L./. 199 ; 
128 Ind. Cas. to8 - $1 C. I, J. 46$ — A. t. R. 1930 Cal. $91 ; 96 Ind. Cas. 820— /L 1. R. 
1926 Lab. 6$2 Even Privy Council can interfere with finding of fact if it is deduced 
from placing burden of proof on wrong party. A. L R. 1929 P. C. 13-31 Rons. L. R. 
264-33 C. W. N. 323-56L A.6-S6 M. L. ). 115-56 M. 83-114 Ind, Cas. 5 ; 
see also A. I, R. 1930 P, C. 170-34 C. W. N. 593-58 M. L J. 626-32 Bom. L. R. 
887-32 L. \V. 51-123 lod. Cas 5$7. Where party is not prejudiced by wrong 
placing of burden of proof, there is no reason for Interference by High Court. 
A. I. R. 1924 Lah 335-69 Ind. Cas 521 ;A.I. R. 1921 Lab, >6:»3 Lah. L,/.44S. 
Mndmg of fact arrived at by appellate Court on correct appreciation of direction of 
lower Court as to burden of proof canr^'* j i., r, w 

170-59 Ind. Cas. 973 Where a qu* • • 

question of custom, aa appellant is not * • • ■ • 

a certificate. A I R, 1921 Lah. 7 - - • • 

evidence Is giv*- *«■'»*' --j. 

as to wrong < • 

194-38 Ind. (' ■ •••'.* 

of fact based ^ . 

charge the onus of proof is not such a. u.—... 

the C. P. Code when the onus is wrongly placed. 36 C. W. N. 221 P.C. 

59 I. A. 29-59 C. 1012-136 Ind. Cas 398-55 L. W. 112-55 C. L. J. 
72-34 Bom. L. R. 48 i = A I. R. 1932 P. C. 28-62 M L J. 336 (P.C) It cannot 
be laid down as a proposition of universal applicatioo that an erroneous view of the 
burden of proof necessarily readers a Court inc.apable of weighing the evidence 
properly. When the lower appellate Court, notwithstanding its erroneous view as 
to the burden of proof weighed the evidence in the case pro and con and came to a 
determinate conclusion that the case set up by the plaintiff was true and that the 
defence was not, where it did not consider that the evidence was evenly balanced 
or find that the onus determined the mailer, and where there was not the slightest 
ground for supposing that its conclusion was in no way influenced by iis view of the 
incidence of burden of proof, that its finding of facts was binding in the second 
‘Appeal. 35 L. W. Kiiaa 1933 M, W. N 345— A. I. R. *932 Mad. 415 ; see also A. I. 
R. 1932 Cal. 3SI, 

Damages, question of — Finding that damage has been done is one of fact and 
no second appeal is maintainable againsi such finding. A. I. R. 1924 Pat. 240 — 1 Pat. 
L. R. 598-79 Ind Cas. 183. Where the amount of damages has not been fixed 
arbitrarily it cannot be agitated in second appeal. 80 Ind Cas 297=A. I. R. 192J 
All. 199 ; I. R. 1936 Nag. 70 Where the principle of assessment of damages is 
involved, the matter is open to question in second appeal. 28 N. L. R. 320 ; see also 
A. I. R. 1934 All. 749-A. I. R, 1934 All. 392. The finding as to the amount of 
damages is a question of fact. 28 N. L. R. 142 — 140 Ind Cas. 68- A. I. R. 193 * 
Nag. It 8. 

Discretion of lower court. — The question as to the exercise of discretion is 
ordinarily one of fact. But such discretion must not be exercised arbiirarijy but upon 


‘ iwer Court, objection 
appeal, t P, L. W. 
' 2 Lah. 677. A finding 
• of a party to dis- 
finding as is final under section 100 of 
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leffil orinciples governing the exercise of snch discretion. A. I. R. 1926 CaL 

1 ^, Tn/t^Cas lo^t. Incases of instalment decree High Court would tot interfere 
,hf abLce or ?ery slroog g.oonds. A. , 1 . R. 19 ?= Lal>. 3 !S = =7 P- R- 
’n,i_cTah L. T. 235=^6 Ind Cas. 147 Discretion exercised by two Courts fully 
’ 1 • • - -a. — could be but wasnotgivencannotbein- 

s- 731 see also A. I. R. 1934 Lab. 303= 
e High Court should not interfere with the 
it t« not arbitrary. 69 Ind. Cas. 755“ 
R. 1923 Lab. 513 = 77 Ind. Cas. 460. Where 
.1 Hwision of Court is lound upon conclusion of fact which does not support it and 
of such discretion extension of time is granted for filing appeal, the High 
iotwSro , P. L. R. 3S.-52 Ind.Ca.,==5,R=Mr;ordecl.miooina 
Xri^rainrv suit bcing disaeiionaty there can be no mtcifercnce in second appeal, 
declaratory Ind Cas 446 Where the lower appcibte Court’s 

Teasons for declining to extend time under s 5, Limitation Act, are untenable, the High 
Court can interfere in second appeal ^ ns in^.^Cas. 57^5 fnte^fercMe on the 

” :d 


su’sDicion*on'^cround***ofla'’ie production 'can be interfered with in second appeal. 
A IR IQ’S Pal. 537«t'o Cas.Sii. Whereihe loner appellate Court has not 
nroceededon the right principles in coming to conclusion the High Court can interfere 
A I R 1936 Mad. 57-49 ^ 5«6-9> Ind Cas. 525. The appellate Court is 

nl’wavs reluctant to interfere with the decision in a mailer of discretion. A. I.R. 
^SJ^RaSg. V2l-i3t Inf Cas Stj ;.34 >d. .Cas_j47 j 357-A. I. R. 


of discretionary powers under uruer as.!, i. 33, is uut au eiioi 01 uw. A. 1. t\. lyjo 
Mad. 709 = 133 Ind Cas.39. 

Where (he lower appellate Court in the exercise of proper discreiion refuses to 
allow an amendment of pleading, the High Court should not interfere A. I. R. 1933 
Lab. S67. The discretion of the lower Court is not to be interfered with unless it has 
beeri exercised capriciously in an arbitrary manner and contrary to well-recognised 
iudicial principles. i<6 Ind. Cas. 613-34 P. L R 736-A. I R. 1933 Lah. 893 ; 
see also 144 Ind. Cas. I33-4933 A. L. J 561-A. I R 1933 All 394. Second 
appeal lies where exercise of discretion is based on misapprehension of facts. A. L. R. 
1933 All. 365. Wrong exercise of discretion in issuing commission cannot be 
questioned in second appeal. A. 1. R. 1933 P®* 542- 

Fraud — Whether particular transaction is fraudulent cr not is a question of fact. 
A. 1. R. 1926 Oudh 501 =94 Ird Cas 927 ; 107 Ind. Cas. 490 But where in deter- 
mining wbeiher there has or has not been any fraud, the lower Courts have gone 
outside the proper foondaiion for deleimiDation of such a ques.ion, the High Court 
will interfere in second appeal. A I R. 1926 Bom. 33 = 27 Bom L. R. i3iS=9‘ 

Ind. Cas 436. Inference of fraud from fa*-ts found is a question of law 17 C. L. J. 

2og ; A. I. R. 1939 All. 861 ; 5 Ind Cas 398. Where inference of fraud drawn 

is based upon the facts so found and the first appellate Couit refused to draw an 

inference of fraud upon the facts $0 found, the decision cannot be questioned in 
second appeal unless the facts found necessarily amounts to fraud. A. I. R. 1922 
Pat. 507=3 P. L. T. 301 = 77 Ind. €35. 957. Whether a debt is fictinous is a ques- 
tion of faa and finding cannot be questioned in second appeal. 1 10 Ind. Cas. 432- 
Question whether intention of transfer was to defeat or delay creditors is one cf 
faci.6olr.d Cas 537 (Lah), see also 63!nd. Cas. 169 The finding that a decree 
v\-a5 obtained by fraud is a finding of tact against which no second appeal lies- 
A. 1. R- 4934 Lah. $0. A finding ibal a transaction is collusive and is intended to 
defeat and deby the creditors is a finding of fact and as such is conclusive in 
second appeal. 38 P. L. R. 577. 

Malice —Finding of malice in a suit for malicious prosecution is a question of 
f.-ict. A. 1- R. 1936 Pat. 183 = 17 Pat L. T. 405 ; see also 37 Bom. L. R. 468 — A. I- 
U. 1935 nom. 355=158 Ind. Cas. 21. 
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* • offset arrived 

< of evidence is not 

• M • ,3 ; see also 68 fnd. 

• • 1 • . af. r. L. T. 

481 5 79lnd Cas. 107- A. I. R. 1925 Lah 87 s 7» Ind. Cas. qqs^A.I R. 1930 All. 
401 ; A. I. R 1930 L^h. 150^3124 Ind. Cas. 337 : A. I. R. 1929 Lih. I4S«I!I Ind. 
Cas 38s 5 A. 1. R. >929 Rang. 257=7 R»nK- 75* 5 A, 1. R. 1928 Mad. 8:6 = 54 M, 
L J. 600=37 L. W. 827= MO Ind Cas. 593 : A. f. K. 1927 Mad. 493=110 Ind Cas. 
306. T])e findings of fact based on theories and assumpiions can be quesii'oned 
in second appeal. A 1 R. 1927 Nag. 392=99 Ind. Cas. 1046. A finding based on 
no evidence is not binding in second appeal and c.in be interfered vrith. 60 C. L. J. 
288; 1934 M. W. N. 1082 = 40 L.W, 749. Neither erroneous finding of fact nor 
amount of evidence required to prove faa can be questioned in second appeal. A. 
I. R. 1931 Lah. 144=31 r. L. R, 381 = 132 Ind. Cas 379 ; 87 Ind. Cas. 1040 = A. I. R. 
1915 Oudh 247 : S8 Ind. Cas. 490 = A. I. R. 1925 Oudh 691 ; 79 Ind Cas. 440= A. I. 
R. 1923 Lah. 21. Decision as to market value and amount paid in pre'cmplion 

V. I .......I 3 Lah. L J. 108 = 

' ' • » • m no evidence can be 

• ■ ■ 951 = 25 C.W.N. 1022 

• ‘ *.%••• *. • 1921 Cal. 71 ! 61 Ind. 

Cas. 103= A 1 R. 1921 Pat. 18 j 6 H.'L. J. 72 ; 2 P. L. T- 17 J 53 Ind. Cas 308=10 
L. W. S2S = (i92o) M. W, N. 163 ; 48 Ind. Cas. 742 ; 5 0. L. J. 179=46 Ind. Cas. 
52v 42 Ind. Cas. 397 = 2 Pat. L. W, 183; A. I R. 1924 Mad. 447=21 L W. 
327 = 86 Ind. Cas 9195 A 1. R. 1935 Oudh 384-12 O. L, J. 130 = 3 O. W. 
N. 10 ; A. J. R. 1922 Pat. 562 = 3 P. L. T. 483 ; 6 i Ind. Cas. g29=A. h R. 1929 
Lah. 119=3 Lah 271; 38 Ind. Cas. 586=17 P. W. R. 1917; 42 Ind. Cas. 
282-100 P. L. R, 1917-89?. W R 1917; 38 Ind Cas 561. Appellate Court in 
reversing finding of fact should consider whole evidence. 31 M. L. J. 3il = (l9l6) M. 
W. N. 133 = 20 M. L J. 228 = 35 Ind. Cas 421. In second appeal, the High Court 
does not interfere with fiinding of facts, based on material facts and evidence, tia 
P. R. 1916-38 Ind Cas 62 t see also 35 P. R. 1919=78 P L. R. 1919-51 Ind. Cas 
378 ; 3 Lab. L. J 409 Every piece of relevant evidence must be considered 
but every portion of it need not be referred ta 52 Ind. Cas. 173 : 43 Ind. Cas. 525 : 
43 Ind. Cas. 857-3 Pat L. W. 213. 

Failure of lower Court to appreciate document put in evidence affords no ground 
for second appeal 38 Ind. Cas. 158. The lower appellate Court has power to attach 
such proper value to each piece of evidence documentary or otherwise and the High 
Court in second appeal cannot go into the weight to be attached to each. 19 C. W. 
N. 1015 = 31 Ind. Cas. 695 S see also 32 Ind. Cas 862 1 46 C. 152 = 22 C. W. N. 822 
= 46 Ind. Cas 237 ; 47 Ind. Cas. 780 ; 53 Ind Cas. 137; 52 Ind. Cas. 739; 1 p. 
L, T. 224 = 55 Ind, Cas. 922 ; A. J. K. 1921 Lab- 284=4 Lab. 426; A. 1. R ipjr 
Oudh 116=8 O. L. J. 202 = 6i Ind. C.as. 781. Cut the ignoring of an important 
piece of evidence by the lower appellate Court, affords a good ground for second 


Importance given to Thak and Revenue Survey Map is one of fact and decision 
on it cannot be questioned in second appeal 79 Ind Cas. io33 = A I R. 1924 Cal. 

977* Findings of fact cann ' '■ j .v.. , — importance 

was given to certain (acts ■ see also 1*3 

Ind. Cas. 51 -A. I R. 1930O ■ Cal 822 = 43 

C. L 1.327 = 30 C. W. N 8 ■ . I73“22 L. 

w 86 Ind. Cas. 


ts in certain statements, which trial Court does 
A I R. 192s Oudh 537-85 lod. Cas. 407. 
ntrustworthiness of witness cannot be interfered 
I ”.1929 Nag 117 = 116 Ind Cas. 432.^ But 
due |o misapprehension of evidence is not 

• ig 139-89 Ind. Cas. 663 ; A. I R. 1923 

the weight to be attached to documentary 
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evidence is one of fact. Question whether a gi^en docament refers to a pariicolar 
law is one offact. A. I. R- 1923 AIL 492=.7t Ind. Cas 762. Misconstruction of a 
docotncnt alleged to contain admission is not a question of Uw which can be raised 
in second appeal. 6S led. Cas. ioo3»A. I. R. 1922 CaL *85 = 35 C L. J. 182. 

— ..r rv'dence given on both s’des 

• AU.24=47A. 243-22 A.L. 

■ ■ I • in of bandwritiog, proved by 

appeal A. I. R. 1923 Lab. 

-jj a “ - j .• • ■- ' gh Court diSers from the lower 

Courts not only in the estimate of the evidence, but also with regard to the inference 
desirable from documents produced in the case and other circumstances, the Judicial 
Committee is competent to deal with the case on its merits. A. I. R. i9*3 P- C. 
272 = 27 C. \V. N. 925=45 M. L J. 460=49 I. A. 399 = j6 C. L. J. 499=32 M.L. T. 

. r'-. -O,- «- -- .—J.. r •.....■c o-xa... r.T...e is nn n^rsnn raisirc 


Finding of fact not based on legal evidence can be set aside even in secood 
appeal. 24 P. VV R. 1916U33 Ind. Cas. 937 ; 42 lod. Cas 68= it Bur. L. T. 229 ; A. 
1. R. 1924 Mad. 617-19 L* W. 560=83 lad. Cas. 567 ; 51 Ind Cas. 177-24 C. W. N. 
8t«47 C. 107-46 I A. 140-37 M. L. J. 36-21 Bom. L. R. S20- 17 A. L. J. 70® 
(P. C.) ; A. I. R 1924 Lab. 465-6 Lab. L. j. 127-80 Ind. Ca» 329 i A. 1. R. 192$ 
Cal. 302-80 Ind. Cas. 903 . A. I. R. 1925 Oudh 525-270 C. 331-85 Ind. Cas. 33S ; 
A. L R. 1929 All. 48 i«(i 92)) A. L.J.873-118 lod Cas. 372 ; A. 1. R. 1926 Nag. 
99-89 Ind. Cas. 752 5 94 Ind. Cas. 929= A. L R. 192G Pat. 187-7 P. L. T. 547 ; 104 
Ind. Cas. 781-A. I. R. 1927 Mad. 116-39 M. L. T. 633 J A. I. R. 1927 P. C. 257-53 
M. L. J. 703-32 C. W N, 3-107 lod. Cas. 449 8 A. I. R. 1928 Lab 737-29 P. L. R. 
410-112 Ind. Cas. 4SS ; A. I R. 1930 Lab. 677® 12 1 Ind. Cas. 37?-lnd. RuL (193a) 
Lab. 217; A. 1 R 1930 Cal. 815-58 C. 585— 35 C. W. N 133; A. I, R. toil Lab. 
213—12 Lab L. J. >07—131 iod. Cas 301. But Godings of facts based on legal 
and admissible evidence cannot be questioned in second appeal even when such 
finding 1$ erroneous A I. R. 1928 All 289=50 A. 754=26 A. L. J 656-115 Ind.Cas. 
448 5 see also 99 Ind. Cas 183 ; 93 Ind, Cas. 925= A I R. 1927 Oudh 95=1 
Lah. 458=29 O. C. 330 5 A I. R. 1928 Mad 377=109 Ind. Cas. 771 j A L R. 
1928 All. 259=5° A- 754=26 A. L. J. 696= ns Ind. Cas 77i;A.I R. 1930 Lah, 999 
-33 P, L. R. Iig=i2 Lab. 224=i29l*»d. Cas 1; A. I. R 1930 I.ah. 911 = 11 Lab. 
410=12 Lab L J. 161 = 133 Ind Cas. 278 ; A 1 R 1931 Lab 220=31 P. L. R. I95 
= rr3 lad. Cas. St; iso lad. Cas 56=34 C KV. N. t = A. f R. 1929 P. C 286=56 
1. A. 388 = 51 C. L. J. 1 = 57 M. L. J. 849=32 Bom. L. R. 114 (P. C.) ; A I R. 1929 
Oudh 402 = 6 O. W. N. 652=119 Ind Cas 666 ; A. 1. R. 1930 Nag ii-tiglnd. 
Cas. 677 ; 9° Ind Cas. aog-A I. R. 1926 Nag 192; A I. R 1925 Oudh 658 = 87 
Ind. Cas 20S : 82 Ind. Cas. 822=A. I. R. 1925 Cal. 469 ; 74 lud. Cas. 1004 ; 45 A. 
53 ; 65 Ind. Cas. 475=A. 1. R. 1922 Lab. uo ; 68 Ind. Cas 5co=A. I. R 1023 Cal. 
279 ; 69 Ind. Cas. 8o7=A. I R- 1922 AIL 283 ; 70 Ind Cas. 202 = A. 1. R 1922 Lah. 
356=6 Lah. I- ;. 513; 37 fod. Cas 439=3 O- L. /. 644 ; 62 Ind. Cas. ico2= rS 
S. L. R. 84 ; A. 1. R. 1921 Lab. 284=4 Lah L J. 426; 4 Lab. L. J. 311. Finding 
of fact based on evidence which has been misread cr misunderstood is open to 
cbjeciion, A. !. R. 1021 AIL ?I2= 19 A. L. J 149=61 Ind. Cas. 65 A fiedmg offact 
is not binding in second appeal where ihe loner Court ignores valuable evidence in 
arrivirg at that finding. A. L R- 1926 Cal. 603 = 91 Ind. Cas. 1016 ; iialnd. CaS. 
461. Question wbciher a fact is proved on evidence 15 cne of fact while ihat of its 
admissibility is one of Jaw. 131 Jed. Cas 395=A. 1. R. I93t Oudh 142=8 O. IV. N. 
152-131 led. Cas. 395. 


Judgment from ■trhiclt second appeal lies.— Where ibe lower appellate 
Court has proceeded on wrong assumpnoss the decree can be set aside in second 
appeal. A- 1. R. 1927 Lah. 614—103 led. Cas. 235. Judgment based 00 wrong 
conception of bw may also be set aside. 30 C. W’. N. 52o = A. 1 R. 1930 Cal. 1169. 
Lower appellate Court is bound to suie its findings cleirly. A. 1. R. 1923 CaL 278- 
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67 Inrl. Cas. 9^5 : 5 j C. \V. N. loi8“S3 Ind. C»s. loo? ; 41 Ind. Cis. 335»i Pat. 

L. W. ja ; 75 Ind €.15.780 Rut although the judgment of the appelTitc Court is 
roe.icre and n"t in conformity with the rule unless .1 substantial error afTecting thp 
nicriTs of the case is shown, High Court will not interfere, ao M. L. T. 5ao“3t 

M. L. J. S7o«(i9i7) M. W. N. 43—38 lodL Cis. 36. Where rent suit is dismissed 
on the ground that the suit lands were not coaiprised in the tenancy, that being ai 
irrelevant decision, an appeal would lie. A. I. R. 1937 Cal 4!0=>too Ind. Cas jsS- 
Where only the pleas of parties were recorded but the parties were not examine J on 
the points and hence real parties In dispute were ignored, such trial is viiiated and 
can be set .aside in second appeal A. I R 1927 Nag. iEo*»i03 Ind. Cis. 855. 
finding of fact on inadmissible evidence cannot be maintained A 1 R. 1917 l-ah. 
4<8— SLih L J. 6st =29 P. L. R 74 — lo3lnd Cas 8S7. Appellate Court’s r.r/rr/’e 
decree against respondent not summoneil is subject to second appeal 01 ground of 
jJIcgalily. 1 17 Ind Cas 229. The High Court in sccoid .ippcil will reverse the 
decision of the lower appellate Court which is based on an inadmissible and 
unproved document. 18 N L J 333 The discretiin of the lower .appellate Court 
cannot be interfered with in second appeal for calling of witness by if. 38 P.L.R. 449 
A finding that the holder of a superior interest flcquiriiig an inferior interest intends 
to keep the two inieresis sepiraie and consequently there is no merger, is properly 
one of ftet. 30 C W. N 694 It is not open m second appeal to interfere with a 
decision of fact in the absence of an error of law A I R. 1935 Par, I5:=3i;8 Ind, 
Ca«. SI. The findin.*, of the lo«er appellate Court as regards the meaning of a 
word as used m the agreement is final A. I P 1935 L.ah. 902. The finding that 
a certain document IS not genuine IS one of fact and cannot be agit.aied in second 
appeal. A. 1. R. 1935 pat. 349» 16 Pat. T 377- 155 Ind Cas 827. The opinions 
pf experts are relevant, but not conclusive as to the matters to which they relate 5 
their value and sufficiency canooi leginmately form the subject of consideration 
and scrutiny in second appeal A. I R 1935 All ;oi. A finding that a certain 

t.i.. — . ... ..J 1,5, ,j a finJing of fact and cannot 

• • 1935 OudU 80-1935 O \V N. 25-153 

• Coun i( there IS no error of law is binding 
127-to P L T 138-115 Ind. Cas 890$ 
• • * t ’ .V. N 1245-18 Bom L R 838- 3? Ind. 

. * . ; • I. R. ipji Loh 21J-3 Lah. L. J 231-60 

* 1 • L. ]. 501 : 37 M L. J. >99-52 Ind. Cas 

4v;-24 Nv, ]s. 201-32 bom. 1- K. 7-17 A L. J. 1004 (P.C.) 5 3 Lan. L. J.470; 
6f Ind. Cas. 135-8 O, L / 4 i 67 Ind. Cas. 803-A. I. R. 1022 Oudh 96 
- 9 0. L. J. 127 J 70 Ind. Cas. 299-A. I. R. >923 Lah, ti : A. I. R. 1923 
Oudh 26-9 O. L. J 497*70 Ind. Cas 74 jA.I R >925 Lah 333*26 P. L. R. 451 - 7 
Lab. L. J. 70—38 Ind. Cas 588 ; A. I. R. 1926 Lah. 377 — 7 Lah L J. 139—26 P. L. 
R. 167*88 Ind. Cas. 10195 95 Ind. Cas. 463—13 O. L. J. 146 { 90 Ind. Cas. 
976-A. I. R. 1926 All. 130; A. I R 1927 AH. 377-100 Ind. Cas 626; 
A. I. "R. >927 Lah 845 = 99 Ind Cas. 890 ; A I. R. 1927 Mad. 33=52 M. 

L. J. 100*25 L W. 76—99 Ind. Cas 981 ; c6 Ind Cas. i4 = A. I R. 1926 

Oudh 5225 98 Ind C.as 876 ; A. I. R 1928 Rang. 303— 6 Rang. 586=114 Ini 
Cas 538 ; >34 Ind. Cas 358-A I. R. 1929 Oodh 447 — 5 Luck 377 —6 O W. N. 
859* 124 Ini C.as 358 t Ml Ind. Cas. 791 : A. 1. R 1931 Mad.2o6— 1930 M W. N. 
1235 = 131 Ind. Cas 131 ; A L R 1930 Pat. 564— 129 Ind Cas. 133 . A. 1. R. 1931 
Nag. 67—27 N. L. R. 8-131 lod Cas. 662; A. I R 1931 Nag 95 — 13N. L. /. 
302 ; A. I R. 1930 Lah. 1067*31 P. L. R, 214* 123 Ind. Cas. 285 j A. I. R. 1930 

Lah. 1010*11 Lah. 393-31 P. L R 755 = 128 Ind. Cas 293 5 A. I R 1930 Lah 

142— 120 Ind. " ■■ • ’ ^ ^ o.. r J — 

does jiot he ■ ■ . ■ 

meaning of d ' • • • . • • ' 

153-131 Ind. , ■ ■ i • 

for first time. . “ • • ■ ' 

compromise ir „ " • ' ' 

appeal. i2t Ind Cas. 291 Findings of fact arnved on pure conjectures, unjustifiable 
assumptions and unwarranted inferences are not final in second appeal. A. I R. 
1930 Lah. 238=122 Ind Cas 109 High Court can leave out oi considerations 
fiindings of low-er Court not definite acd no: necessary for the case AIR. 1929 
Lah. 653—120 Ind Cas. 5 Findings based on whimsical reasoning must be set 
as de. A. I. R. 1925 Oudh 3S6* I2 O. L J. 105—86 Ind Cas 686 ; sec also A. L R. 
>939 Oudh 453=6 O. W. N. 801*123 lod. Cas 63 Finding of fact contradictjog 
Other finding is open to second appeal A. 1. R. 1928 Lah. 6^* 108 Ind. Cas..S2>- 
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R. 192$ AR. 3S3™BS Ind. Cas. 584 ; see also A. 1. R. 1924 Lah. 7l9a6 Lah. L. ]. 
3tm85 Ind. Cas. 89 Quesiion regarding amount oi care required to be taken by 

ab*'’ L. j.. ...j — — -*7 C. W. N. 1017= 

80 1 hciher a landlord 

has ■ ■ Nature of posses* 

sior ■ -Sg Ind. Cas. 663. 

It i! , • a finding as 10 the 

legal status of a party. A. 1. R. t9J7 Nag. aoo-ioi Inti. Cas. 252. Inferences as 
10 joiiness or disruption ofjolnt Hindu family are findings of facts. 97 Ind. Cas. 
8i7«aA. 1. R. 1926 Lah. 443»«27 P. L. R* 2*3. The inference of knowledge on the 
part of a landlord or bis local agent that a tenant of his is setting up a rent-free right 
based on certain facts is not an inference of law but an inference of fact. A. I. R. 
•934 Pat. 167. 

Question of jurisdiction.—Order passed without Jurisdiction can be set aside 
in second appeal A. I. R. 1931 Lab. 96=32 P. L. R. 293«» 131 Ind. Cas. J4i ; A. 1. 
R. 1930 Lah 1003 = 32 P L. R. 90«t2i Ind. Cas 722 ;29C. L J. 4S-49 Ind. Ca«. 
>35 ; 45 C. 926 = 27 C. L J 115=43 Ind Cas 738 ; 1933 A. L. J. id 3 = A. 1. R. 1933 
All. 403 ; but see A. I. R. 1934 Lab. 79=36 P L U. 142 = 130 Ind. Cas. 15. Question 
of jurisdiction can be taken m the second appeal for the first time. A. I. R. 1923 

Lah. 3S«=77 Ind. Cas. 532 ; A I R. 1924 /" • a t r .n-,. 

Bom. 321 = 47 B. 843=25 Horn. L R. C45. • " ' • ' 

Cal 267 = 30 C. L. J. 343=126 fnd. Cas.401. . • • 

evidence cannot be raised for first time in <* 
of Suh*Rcgjstrar on ground that fictitious 

give him jurisdiction cannot be taken for first time in second appeal. 51 Ind. 
Cas. 862. 


Question of legal necessity —Whether there existed legal necessity or not 
«n be gone into m second appeal A I R. 1926 Nag 486=96 Ind Cas 1006. 
Finding as to legal necessity for alienation of ancestral properly by Hindu father 
IS one of fact. A. I R. igit Lah 304-3 Lah. L J 49* “63 Ind Cas 513; see also 
M Ind. Cas 881-3 Lah. L J 137 ; A L H. 1932 Lah 348 ; 32 P. L R. 6o7 5 A I 
K. t«3 Lah. 343 ; A 1. R. 1922 Lab. 398-4 Lah. L J 243 5 A 1. R 19:3 All 28 = 70 
ina, Cas. 81 § ; A. I. R. 1935 Pat. J75 Question about necessity for transfer may be 
mixed question of fact and law but finding about necessity deduced from wrong 
principles is one of law. A. 1. R. 1923 Lab. 41-79 Ind. Cas. 2in A. I. R. 1923 Lah. 
^-79 Ind Cas. 980 5 A. I. R. 1924 Uh. 683-6 Lah L J.3t3»?8 Ind. Cas. 148, 
A. 1. K. 1923 Lah. 669 = 78 !nd. Cas. 11. The question as to the existence of necessity 
lor alienation is a question of fact and whether a tenderer should see to the application 
of money is a question of law. A. I. R. 1925 Oudh 740=90 Ind. Cas 345 ; sec aUo 
83 nd. Cas. 489-A. I. R 1925 Oudh 357=27 O. C 329 ; A. I. R. 1924 Lah. 689= 
75 Ind. Cas. 674 J 33 P. L. R 607 1 see also 162 Ind. Cas. 797= 17 Pat. L T. 488 = 

A. I. R. 1936 Pat. 273. Where lowc* r*. .. j..- j. « ..... -. to the 

existence of legal necessity on entire t is com- 
petent to go into the question ■ Cas 919 5 

see also 47 Ind. Cas 39 = 38 P Failure to 

prove legal necessity for rate of interest cannot be raised Tor the first time 
in second appeal. A. I. R 1922 Pat 356=1 Pat. 612 = 3 Pat. L T 367 = 67 Ind Cas. 
790. Legal necessity for alienation is a finding of fact and is binding m second 
appeal. 33 P. L. R. 564-A. I R. 1932 Lah 473=33 P. L, R. 564. 


egards limuaiion is a mixed 
id. Cas 635. Where the facts 
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^’here the Court decided the point wholly upon an erroneous view of law. A. I. R. 
1936 Lah, 742. 

Question of mamoge. — Sufficiency of evidence to prove marriage is a question 
offact. A. 1. R. 1921 Lah. 201 = 5 Lah. L.J 117 = 84 Ind. Cas. I039;in Ind. Cas. 
7>2 ; A. 1. R. 1924 Lah 188=5 Lah.^*'- J. 5o5=73 Ind. Cas 896 But the question 
as to the form of marriage is a question of law. 90 Ind. Cas. 358 = A. 1. R. 1926 AlU 
1 = 48 A. 126=23 A. L. J. 281. 

Question of adoption. — The question of adoption is one of fact and as 
such cannot be interfered nith in second appeal. A. I. R, 1934 Lah. 968. 

Question of minority. — Ihe finding that a person is a minor cannot be 
questioned in second appeal. A 1. R. 1925 Pat. 367=3 Pat. L. R. i6=S6 IniL 
C.as. 856. 


Question of misjoinder. — A finding of misjoinder of parties cannot be ques- 
tioned in the second appeal for the first time. AIR 1928 Mad. 635= no Ind 
Cas 548. A finding on misjoinder arrived at on evidence being one of fact cannot 
be gone inlo in second appeal. 33 Ind. Cas. i88=(i9i6) i M. W. N. 9. 

Misapprebension oi evidence. — Where a finding of fact is arrived at as a 
result of misreading of a document a second appeal is competent. 73 P. L. R. 1917 
= 42 Ind Cas. 2 i 8 , see also 4 Lah. L J 307 ; 80 tnd. Cas. 3S = A. 1. R. 1924 Lah. 
84S=46A. 773 = 22 A L J 739=L. R. 5 A. 533 Civ { 88 Ind Cas. 820=A I. R. 19:6 
Pat 49, 8Slnd Cas 924 = A. 1 R. 1925 Mad. 1226; A 1 R 1930 Pat 71 = 10 
P. L. T. 630 5 A 1 R 1927 Mad 1167=39 M. L. T. 633 High Court will interfere 
in cases where the lower Courts have misread evidence or overlooked important 
evidence or relied for iheir conclusion upon inadmissible evidence, or where tbej 
misdirected themselves as to any question of importance or where they relied 

... ...t t.... . i.j — — ... as to the onus of proof, 

where they misconstrued 
icument it relies upon a 

' ' Qiscons'ruction leads not 

upon whit it considers 

' ... IS not capable of bearing 

The misconstruction of an important document, therefore, is a ground forr inter* 
ference. 93 Ind Cas. 307 = A I. R. 1926 Mad. 652 = 24 L. W. 83 ; see also 42 
Ind C-1S 272 = 92 P. L R. 1917 5 76 Ind Cas. S53-A 1 R. 1923 Lah. 585 ; A. 1. R. 
1935 Lah. 351=6 Lah L J 508 ; A I. R. 1926 All 465 = 94 Ind. Cas. 190 5 A. 1. R 
1926 Lah. 54«=g3 Ind. Cas. 240; A. I R 1930 Lah. 712=125 Ind. Cas. 623 ; 
but see 113 Ind. Cas. 575. Finding based on wrong view of pleading can be 
questioned in second appeal. A I. R. 1926 Oudh 353= 130 L J. 536 = 3 O. W. N. 
460=94 Ind Cas 779 Finding as to the amount of rent based on plainlifTs 
supposed admission where there was none can be questioned in second appeal as 
the Court is deemed to have made a mistake in law. A. I R. 1928 Oudh 333 = 108 
Ind. Cas. 102. Where that finding of the lower appellate Court is based on 
misreading of trial Court’s jodgmcni, ihat finding can be questioned in second 
appeal. 77 Ind. Cas 47S = A. I R. 1923 Lah 502. Where finding of fact is based 
upon madcmssible evuence a second appeal is competent. AIR 1935 All. 662 = 
193s A. L. J. 664=155 Ind. Cas 634 . I935 O. W. N. 894 ; A I R 1935 Oudh 4t = 
ti O. W. N. 1589=152 Ind. Cas, 1042 , 39C W. N 277 ; 69 M L. T 707 = 42 L. W. 
655=1935 M-W. N. 125s ; 150 Ind.Cas.84i = A I. R 1934 Pat 55 A finding of 
fact arrived at by erroneous rejection of evidence is not binding in second appeal 
149 Ind Cas. 660= A, I. R 1934 Nag. 44 ; A. L R 1934 All 103= 149 Ind, Cas. SO- 

Finding opposed to weight of evidence can be interfered in second appeal. 1936 R. 

p. 1 19 J A. !• R* *2^® Rang. 488 Finding based on wrong assumption can also be 
Inieifrred. A. 1. R, 1936 Lah. 1005. But mere omission 10 consider a piece of 
evidence will not alter the character of the finding. A. I. R. 1936 Pat. 243 = 162 Ind, 
Cas. SI. 

A finding based on no evidence IS not binding. A. I. R 1935 Cal. 648=158 Ind. 

Cas. 512; see also A. I. R. 1935. Mere admission of inadmissible evidence does 
not vitiate a finding of hict where there are other evidenre to support it. 39 C, W, N. 
3ti. Inteifcrence tn second appeal is proper in case of omission to consider important 
evidence. A. I, R. 1935 Oudh 86=19350 W. N, 11. Second appeal lies against 
finding wholly based upon surmise. A. I. R. 1935 Mad. 190=68 M. L, J. 648= 
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>935 M. W. K. 193*41 L. W. 3>8 ;39 C. W. N. 1333 ; 159 In^. Cas 96*18 N. L. J. 
I04. Where the lower appellate Court rejectf the oral evidence of possession 
adduced by one of the parties by applying an erroneous presumption of law. Its 
finding on the question of possession is vitiated by an error of law and as such its 
finding can be reversed by the High Court. A. 1. R. 1935 Oudh 394* 193S O- 'V, N. 
67<“>5S Ind. Cas. 10S7.' 

Mixed questirsn of law and fact.— Whether a custom exists or oot is a 
mixed question of law and fact and as such a second appeal is competent. A. t. R. 
1931 Bom. 167-32 Bom. L R. 1679“ >29 Ind. Cas. 881. The ouesiion of agency is 
a mixed question of law and fact 128 Ind. Cas 455 — (1930) M. w. N. 729-32 L.W. 
615 ; A. 1. R. 1925 Mad. 768-48 M L. j. 518-21 L. W. 54«“87 Ind. Cas. 663. 
Whether a Hindu family is ]omt or not is both a question of fact as well as of law. 
A. I. R. 192s Nag. a?4-E6 Ind Cas. 505 { 95 Ind. Cas. t83-A. I, R. 1926 N.ag._389. 
Where the communal character of land was arrived at by applying wrong principles 
it can be interfered in second appeal as it is a question of fact as well as oflaw, 
139 Ind. Cas. 630-59 M. L. J. 844-32 L W. 978-A. I. R. 1931 Mad. 213 ; 
see also 98 Ind. Cas. 31 1 —A. I. R 1927 Cal 136 Whether the nature of the tenancy 
is permanent or not is a mixed question of law and fact. A. I R. 1924 Cal. 465 = 73 
Ind. Cas 3. If the facts found attracted the operation of s. 14. Limitation Act is n 
mixed question of law and fact. A. I. R 1927 Pat 256 — 8 P. ll T. 561 — 101 Ind. 
Ca*. 674. Whether a particular transfer is fraudulent or not is .n mixed question of 
fact and law. A I R. 1913 Nag. 114-69 Ind. Cas. 193. Whether the alterations 
made in the deed are material or not also falls under the same category. A. 1. R. 
1935 Nag. 243-8 N. L. J 1-86 Ind Car. 1S5 What can be classed as necessaries 
is a mixed question of taw and fact. A I R. 1924 Nag. 360-78 Ind Cas. 380. 
Whether the right to collect offerings made to a deny can be transferred or not is a 
mixed question of law and fact as it depends in eveiycase on a variety ofeircums* 
tances which must be proved by evidence. A. J R 1928 All 721-50 A. 394-26 
A. L J 185-113 Ind Cas 343 In suit for malicious prosecution the existence of 
reasonable and probable cause is a mixed question ofJaward fact and can be 
interfered in second appeal A I. R. 1930 Cal 392— 57 C. 25—125 Ind. Cas. 667. 
What a purchaser at auction sale gets under a sale certificate is a mixed question of 
lawandfact. A. I. R. 1917 Mad 311 — 52 M L J. 68-99 Ind Cas 838; 94 Ind. 
Cas 68-A. I. R. 1926 Mad. 851-23 L. W. 349. Question if rent dues have accrued 
for default of any iisurructu.iry mortgagee is one of fact and law. A, 1. R. 1924 All. 
877— L. R. s A. Rev. ; 84 Ind. Cas 26. Amount of dower is mixed question of fact 
and law. A. 1 R, 1936 Oudh 128— 89 Ind. Cas 672 Whether a certain provision 
in a lease is penal or not is a mixed question of law and fact but when investigation 


‘ ’’ r " • •• • ' lease where strong 

• ■ ■ ' ■ . . :prtain property is 

, • • ■ 1929 All 25-26 

I ■ . • . . • ^ • private or public 

property is a mixed question of law and fact If the Court of first appeal has drawn 
wrong inferences from the facts established in the case, or has applied the law 
wrongly, the High Court will interfere. A. I R. 1936 Oudh 578= 13 O. L. J. 696— 3 
O. W. N. 645—1 Luck 489—97 Ind Cas. 853. The existence of a usage having the 
force of law is a mixed question of fact and law. 143 Ind. Cas. E80-37 L. W. 272 — 
A. 1. R. 1933 Mad. 3?o. So also the question of family settlement 55 A. 5S4— >933 
A. L. J 1185-A.I R. 1933 AH. 493— 144 Ind. Cas 293. The question as to whether 
there has been an abandonment of land by a raiyat is largely and principally a 
question of fact. But the inference from the fact found, as to whether there was 
abandonment or not is a question of lav. 61 C. 937- 


Tenauoy, nature of. — The quesiion whether on given facts a tenancy is at 
will or permanent is a mixed question of law and fact. 35 Ind. Cas. 605-44 C. 
119— 24C.L J. 350— 21 C. W. N. 530 ; see also 35 Ind Cas 544- 1 Pat. L. J. 157; 
123 Ind. Cas. 493-A. I R. 1930 Bom 39—31 Bom L. R. 1279 ; A. I. R. 1027 V. C. 
102-S Lah. 573-54 I. A. 178 = 5* M, L.J 663-39 Bom. L. R. 870-31 C. \V. N. 
677-39 M. L. J 870 = 25 A. L. J. 959-»8 1* L R. 658-iQt Ind. Cas. 3SS 5 33 


/ 
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W. N. 211 = 56 C. 738 = A. 1 . R. 1929 Cal. 37 = 116 In<J. Cas. 378 ; A. I. R. 1928 Cal. 
597— 32 C. W. N. 771 = 112 Ind. Cas. 180; mind. Cas. 76 = A. I. R. 1928 Lah. 
720= 10 Lah. L. J. 251 ; 87 Ind. Cas. 368= A. L R. 1926 All. 83 ; A. I. R. 1922 Lah. 
329=29 P. W. R. 1922=72 Ind. Cas. 177 ; 21 C. W. N. 809=40 Ind. Cas. 513 ; 46 
Ind. Cas. 351 ;-54 C. L J. 353= A. 1 . R. 1932 Cal. 398 = 137 Ind. Cas. 658. So abo 
the question whether relation of landlord and tenant exists is one of law. .A. 1 . R. 

1925 Cal. 1238 = 85 Ind. Cis 757. Fiadtngas regards jointness of holding is a 
question of fact. A. I. R. i92t All. 231=21 A. L. J- 899 = 72 Ind. Cas. 367 5 see also 
A. I. R. 1926 Mad. 33 = 49 M. L. J. 358=22 L. W. 511=90 Ind, Cas, 880. Though a 
substantial question of law arises in determining whether a tenant is a raiyat or a 
tenure-holder, the point depends ultimately on questions of fact. A. 1 . R. 1926 Pat. 
9=6P. L. T 787 = 90 Ind Cas 895. The question whether the tenants are raiyaft 
depends on the question of law and Court should look to the attendant circum- 
stances. 100 Ind Cas. 466 = A. I. R. 1927 Cal. 413 

Notice,— Question whether notice is reasonable and sufficient is a question 
ol fact. A I R. 1922 Mad. 617 = 30 L. \V. 583 = 118 Ind. Cas. 279 5 A. I. R. * 93 i 
All. 338 = 130 Ind Cas 292. So also ike question whether a notice was duly served 
is a question of fact. A. I R. 1927 AIL 215=99 622. Rut the question 

whether from certain facts, giving of notice can be proved is one of law. A. I R- 

1926 Pat. 95 = (i 926) Pat. 258=8 P. L. T. 221=98 Ind. Cas 991. 

Nuisance — Wheiher nuisance exists or not is a question of fact. A. I R. 
1926 Nag. 50=89 Ind. Cas 9*9 5 9 ® Ind. Cas. 227 = A. I. R 1927 Lah, 424=7 Lah- 
L. J. 192 ; 64 Ind. Cas 169 (Lah ) 5 A I. R. 1929 All. 504= 1 18 Ind. Cas, 520. 


Questlous of presumptioo — A finding based on mere conjecture and pre- 
sumption can be considered in second appeal. 44 Ind. Cas 433 = 55 P. W, R, 1918= 
33 P. L R. I9J8 5 27 C L. J. 563 = 22 C. W. N. 826 ; to2 P. W, R. 1918=45 Ind. 
Cas. 800 5 5 Lah. 106=79 Ind. Cas. 970 5 A 1 . R 1930 Oudh i 7 -n 8 Ind. Ca*. 
808 : 25 Ind. Cas. 278. 


Ignoring presumption under s. 1 14, Evidence Act is 3 ground for second appeal. 
1 . R. 1930 Lah. 443=12 Lah. L. J. 2t=i2t Ind. Cas, 730 i 17 N. L. R. 2S = 
1 R. 1921 Nag 116. Fin'**”'* _ • r . . , 


A 

A. 1 R, 192I Nag 116. Fin'* 
in Record of Rights is disreg. 
Cal. 75i = tio Ind Cas 44$. 
out of rule of Muhammadan 

......t. A t n T..V 


= 17 
ong 
511. 
lion 

thet 


L. W, 321 = 11. Lati. 199=51 C. L.J 5>«=S9M-L. J. S 3 =i 32 Ind. Cas. 316 

Question whether presumption of correctness aitached to entry in record of rights 

is rebutted or ~ 

65 ; 65 Ind. Cr . ' , 

legiiimacy ihi ■ 

of evidence a. , 

375. his am 

as of right « , ^ j w) ...v». w» 01. vyueieaRint han neeii 
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interest from matters not m evident before it, and that therefore, there had been 
no 45 Ind. Cas. 555 = 42 B. 352=20 Eom. L. U. 354 

Ownership of blind alley may be presumed to rest in owners of adjacent house but 

.0? ..a! cns'a.n, Hish 

the nature illustrated 

A. L.J, 833-106 led. C . - . . . 

and cannot he raised it •- • •• .... 
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rebutted or not Is a quesiioit of fict to be determined according to the circumstances 
of each case. 136 Ind. Cas. 783- A. I. R. 1932 Mad. 173. 

Ea8ement.--Finding tint right of way was not granted is one of fact. A. I. R. 
1924 Lab. 488^6 Lah. L. J« 17& The question as to the existence of an implied 
grant Is a question of fact. A. 1. R 1925 P*t 748«7 P. L. T. ado-igi; Pat. 250 = 
90 Ind. Cas. 336. Finding regarding diminution of light not putting the user to in- 
convenience so as to cntit?" ‘ if fact. A. I. R. 1938 Lah. 

98oBit4 Ind. Cas. 698. ■ • * . ■ respect of a house has or 

has not been interfered “ • • on of fact and cannot be 

disturbed in second appeal 'I : : *"* j*; : W. N. 940^123 Ind. Cas. 

223. Whether a pinicular user of passage imposes additional burden on servient 
heritsge under s 23, Easement Act, is a quesiiin of fact A I. R. 1931 Mad. 128“ 
(1931) M. W. N. 631 = 130 Ind. Cas. 661. Quesiiin of enjoyment of easement 
as of right, peacefully and without interruption is a question of law. A. I. R. 
1931 Lah. 395, Whether any paniculir user of the passage by the dominant 
owner does or does not impose addition.al burden upon the servient heritage is 
essentially aquestion of faci. 130 Ind. Cas. 66t = 1931 Mad. 631 = 34 L. W. 369= 
A. i, R. 1931 Mad. ta8=6i M. L J- $8. The finding ns to the length of user is 
one of fact.and is conclusive. 138 Ind. Cas. 36i = A. 1. R. 1935 Lah. 346. 

QuestioD Of intention —Question of iotention is not a matter of law but of 
fact. A. 1 R. 1928 All. 6i“SoA. 208 = 23 A. L.J 970= 107 Ind, Cas 33;69lnd. 
Cas. 415 = A. I. R. 1924 Lah. 382 ; 68 Ind. Cas- 664 = A. I R. 1923 Nag 7 ; 43 Ind. 
Cas, 303 ; 6j Ind. Cas. 746= A. I R. 1921 Lah. 263 = 3 Lah, 369 ; A I. R. 1926 
Oudh 6i4 = ^Iod. Cas 337 5 A I R 1931 Lah 220 = 31 P. L R. 195 = 123 Ind. Cas. 
81 j A. 1 R. 1931 Pat. 72=130 Ind. Cas 165 v A. 1 R. 1931 Lah. >70-32 P. L, R. 
3o4=i3>Iad. Cas. 283 ; A I. R 1930 Mad. 599=32 L. W. 160 Exclusion of lands 
from the assets In calculaitng pettheuth is a question of fact. A. J R. 1924 Mad. 
117-18 L. W. 324-(«923l M. W. N 732-75 Ind. Cas. 46$ Question if dedication 
is real or nominal is of fict and 1$ of great difficulty but can be decided by noting 
the conduct of founder or his successors A. 1 R 1931 Lah 170 — 32 P. L R. 304— 
131 Ind. Cas 283 ; see also 49 Ind Cas 138— t P. R. 1919 ; A 1 R 1930 Lah. 1056 — 
12 Lah. L. J. 199. Whether transfer of his property was made a few days before the 
application for adjudicatiou with intent to defeat or delay creditors it merely ques- 
tion of fact, to; Ind. Cas. 490. Where question is one of intention of executant of 
power of attoroey, to be ascertained from terms of the document, and where inter- 
pretation does not depend on legal phraseology or legal effect the question is one of 
fact. A. I. R. >929 L^b. 90=30 P. L. R. 168=109 Ind. Cas. 3S0. 

Finding as to Limitation.~-Finding that the time between date when copies 
are ready for delivery and the date of actual delivery cannot be excluded is a ques- 
tion of fact. A I. R. 1923 Lah 696=73 Ind. Cas. 447. Similarly finding as to time 
required for obtaining copies is one of fact and cannot be questioned in second 
appeal. 67 Ind. Cas. 478. 

• Market value — Finding as regard* the maihet value of a property, in the 
absence of legal mistake, is a question of fact and cannot be agitated in second 
appeal. A I. R, 1926 Oudh 68 = 90 Ind. Cas 679 ; A. I. R. 1929 Lab. I37 = it> Ind. 
Cas. 814; 118 Ind. Cas. 83—A. I. R. 1929 Oudh 244 = 6 O. W. N. 264=4 Luck. 
683; J24 Ind. Cas. 30 = A. I. R. 1930 All. 363 = 52 A. 532“(>930) A. L. J 561 = 127 
Ind. Cas 389 

Meaning of words — A finding that a particular word is used in a particular 
sense is one of fact and is binding on the High Court. A. 1. R. 1925 Cal. 1209=88 
Ind, Cas. 77 ; 20 C. W. N. 584=3* lod Ca*. *40. 

Nature of property.— Finding as regards character and nature of property 
is one of fact and as such cannot be considered m second appeal. A. I R. 1923 Lab. 
S3* = 79 Ind. Cas 343 ; A. I. R. 1921 Lah 843=3 Lab. L J 5f4. whether a certain 
place is a town or a village i* a question of fact and cannot be questioned in second 
appeal AIR. 1926 Lah. 342 = 8 Lab L J 66=27 P-L R 73-94 lod. Cas 1*7 ; see 
alsoii* Ind. Cas. 402 = 10 Lah. L J 360 The finding of the lower appellate Court 
that the lands in question are inclodcd in the permanent settlement of 1793 cannot 
be questioned in second appeal. A. I. R 1927 CaL 437= loo Ind. Cas. 507. 
question whether certain property has been thrown into the assets of parinership, 
is purely one cffact.A I R. 1928 <P. C) 135-47 C. L- J. 292“3o Bom. L. R. 762 . 
(P. C.)=to7 Ind. Cas. 433. 

C. P. Code.— 30 


234 


THE CODE OP CIVIL PROCEDURE. 


[S. 100. 


Nature of transaction. — Whether a certain transaction amounts to sale or 
mortga^te is a question of fact. 26 P. L. R 799=92 Ind. Cas. 42 ; see also A. 1. R. 
1929 Lab. 530 = II Lab. L. J. I5i = ii9lad. Cas. 767 ; but see A. I. R. l925 blad._37=s 
47 M. L. J. 383 = 84 Ind. Cas. 505. Id a case that mortgage has been extinguished 
by subsequent sale, the question whether there was sale is one of fact. A. L R- *93o 
P. C. 9l = (iq3ol A. L 1.292 = 326010. L. R. 380=31 P, L. R. L-^h. I99“S7 

1 A. 86=51 C. L. J. 518=122 Ind. Cas. 316. VVTteihera particular transaction carries 
with it a share m the is a question of fact but disregard of law m such 

finding entitles the High Court to interfere. 38 Ind. Cas. 120. 

Question of negligence — The question of negligence is one of fact. A. I- R. 
1922 Cal 317 = 71 Ind. Cas. 346 5 A. I.R. 1924 Lah. 591=6 Lah. L.J 237=79 loti Cas. 
428; 94 Ind Cas 348; A. 1. R. 1927 Ondh 478 = s Luck. 498=105 Ind. Cas. 
565 ; A. I R. 1927 Mad. 443 = (i927) M. W. N. 213= 53 M. L. J. 375 = 39 M L J. 15 
= 103 Ind. Cas. 31 ; 45 Ind. Cas 197“4 Pat L. W. 369 = (i9i8) Fat. 178 ; A I P. 
1928 Lah. 774=10 Lah. 360=30 P. L. R. 541 = 112 Ind. Cas. 7^6, The question 
whether particular facts found constitute gross negligence is a question of law. AIR. 
1926 Mad. go5 = (ig26) M. W N. 350=95 Ind. Cas. 707 ; A- I. R. 1924 AU. 6l3=77 
Ind. Cas. 1032 ]A.l. R. 1925 Mad.258=47 M L.J, 700 = 11925^ M. \V.N. 75*8$ 
Ind. Cas, 812; 70 Ind, Cas S9t = A I. R. 1922 All 421. Whcthei* particular facts 
justify inference of wilful neglect is a question of law. A. T. R. 1926 Nag. 399 = 9 
N L. J. in = Q7 Ind. Cas. 195 ; A I. R. 1928 Lab. 774= 10 Lah. 360= 10 P. L. R. 
541 = 112 Ind. Cas. 736 5 A I R 1928 Lah, 837 = 10 Lah. 329=111 Ind Cas. 523 
The finding that there was no negligence is a finding of fact. A 1. K. 19*8 All j66 
= L. R, 9 A 23 Rev.= 1 07 Ind Cas 702. Negligence Is at least a mixed question 
of law and fact and unless it is shown that the Court has approached the_ question 
from a wrong stand point or that the evidence is such that there was no option but to 
draw the converse conclusion or unless the finding is vitiated by some other legal 
defect it may be difficult to upset such a finding in second appeal. A. I. R. 1930 
All, 771=1936 P. L. J. 262, Wilful neglect is not a pure question of law 
and therefore, an appellate Court’s finding of fact based on certain evidence and 
circumstances cannot be questioned in second appeal. A. I. R. 1926 All. 394=4,8 A. 
766=96 Ind Cas. 1046. The finding of negligence derived ihrnugh wrong principles 
can be questioned in second appeal. A. I. R. 1029 Lah. 314 = 30 P. L. R* 128=11 
Lah. L. J. 82=118 Ind Cas. 655 ; see also A. I R. 1929 Rang. >7 = 6 Rang. 643=11^ 
Ind. Cas 470 Omission on the part of the lower Court to consider certain evidence 
does not tender the ludgment bad in law. 11 Lab. L J. 381. Whether a party 
offering a secondary evidence of document, nnt lost or destroyed, has sufficient 
reason for not producing it in reasonable time is a question of fact. A. I. R- 1930 All. 
5So=(ig3o) A. L. J. 1003*125 Ind Cas. 460. The question of lamiardar's miscon- 
duct or negligence under s. i64 0ftheAgra Tenancy Act is a mixed question of law 
and fact. A. I. R igai All. 314=43 A. 23=60 Ind Cas, 643 The finding th.»t a 
guardian has been negligent IS one of fact. A. !. R. 1933 Lah. 337=142 Ind, Cas. 
629 = 34 P.L. R. no 

Transaotion, notice of.— The question of notice of a transaction is one of fact* 
3 Lab. L. J. 447 ; see also A. I. R. '926 Oudh 257=13 O L. J 176=91 Ind. Cas- 
1046 ; A. I. R. 1929 Oudh 316=6 O W. N. 493= u7 Ind. Cas 405 ; see also 54 A- 
557=138 lad, Cas. 439 = 193* A. L. J. 526 = A I. R. 1932 All 540. 


Ownership and PossesoiOD. — The question of ownership of a particular 
properly is a question of fact 96 Ind. Ci»s.9is = A.I R. 1926 Mad. 1052 ; 113 Ind. 
Cas. 886 ; A, 1. R. 1921 Lah. 117 = 62 Ind. Cas 809. The finding that a person is in 
possession of a property cither of his own right or m a certain capacity is also a 
question of fact. A. I. R I9*S Oudh 170=81 Ind. Cas. 58 8 ; 67 Ind. CaS. 152 5 M 
A. L. J. 1066 = 36 Ind. Cas. 427. 


finding from circumstamial evidence that .i 
of fact and cannot be questioned in second 
N. 6t9=A. I. R 1933 Mad. 353 ; 35 P. L. R. 


Reasonable and probable cause.— A finding as regards the absence and 
presence of reasonable and probable cause or reasonable cate and good fatih is a 
finding of fact and cannot be tnierfered in second appeal. A 1. R. 1919 All. 429= 
117 Ind, Cas. 619 : A. I. R. 19:7 Nag. 4«=97 Ind. Cas 988, 85 Ind. Cas 596=A. L 
K. 1925 Oudh 359" O- L. J. 88*2 0. W. N. 62 = 28 O. C. 387 ; 91 Ind. Cas. 112 } 



6o Ind. Cas. ; 1. R. «93J Lali. 663 It is a mixed question of law and fact. A. I. 
U. 1931 AU-S^&^tsSlml.Cas. 181; 137 Ind. Cas. 837-33 L- W. 495“^- '■ 

J931 Mad. 6o« ; :8 N. L. R. 311. 

Bate of rent — Question as regards rent or rate of rent is one of fact. A. 1. R. 
19260.11.359=90 Ind. Cas. 564 : 86 Ind. Cas. 316—A. I R. 1925 C®'- 63l-2gC. 
W. N. 500=41 C. L. J ns ; 23 C \V. N. 345-51 Ind. C.is. 760 = 46 C. 189. 

Kepresentation. — Finding as to rei>resenution. mis-rcpreseniation or conduct 
isoneoffact. A. I R. tgai Mad. 198-13 L.\V. 515 = 62 Ind. Cas. 764 5 68 Ind. 
Cas. 203= A. I. R. 1923 Cal. 165 ; A. 1 . R. 1926 39=“49 M. L. J. 396-90 Ind. 

Cas 875 

Kepresentation of a deceased —Whether one heir of deceased tenant re- 
presents the ivhole tenancy is a question of fact. A. 1. R. 1926 Cal 5>7“9i C.is. 
74S. Finding if tenancy is correctly represented is one of fact and cannot be made 
ground of second appeal, A. I- R. 1929 Cal. 28— 49 C. L. J 83—115 Ind. Cas 180. 
Whether certain persons are represeniaiivcs of another tenant is a question of fact. 
A. I. R. 1927 Cat 81. 

Status, question of — The question whether certain persons acted as heirs or 
administrators in contracting a certain debt is a question of fact. A. 1. R. 1927 Mad. 
1S5 — 24 L W. 842 = 97 Ind. Cas 570 Finding on the question of plainiinfa status 
is a finding of fact which cannot be challenged in second appeal. 29 P. L R. 162= 
109 Ind Cas 458 ; see also A I. R. 1928 Nag 150— 107 Ind. Cas. gii ; A. I. R, 1919 
Mad 250=116 Ind Cas 133; A. I R 1923 Lab. 626=80 Ind Cas. 264; A I. R. 
1923 Lah. 6n j A I. H. 1921 Lah. 267=3 Lib. L J 552 = 67 Ind. Cas. 789. Whether 
or not a caste was split up IS a question of fact. A. I. R. <929 Bom. 69=50 B, 124 
= 27 Bom. L. R. 1503—91 Ind. Cas. 549. Whether the parties to a suit follow custom 
or Mahammadan law cannot be discussed m second appeal. 106 P. VV. R, 1916-60 
P. L. R. 1917-34 Ind Cas. 219. 

Question of Wakf.— Finding of lower appellate Court as to character and dedi- 
cation of property as waX/ is formal even when erroneous. A. I. R. 1930 Lah. 744 — 
— 31 P L R 372-1:6 Ind Cas. 17 , 34 P. L. R. 763- A. I. R, 1933 Lab. 342-144 
Ind. Cas. 467. 

Pardanaehin lady.— A finding that a certain lady is not pardanaiJiin lady is 
one of fact and caonoi be questioned in second appeal. A. I. R. 2933 Lab. 451 — 34 
P, L. R 304-144 Ind. Cas. 720. 

3 '* ■ uesiion of infringement of copyright or 

. Cas. 115 = 1933 A.T.. j, 393-37 L. W. 
• • C. 26. 

Question of proof of fact.— Question of proof of fact where evidence for and 
against has been properly admitted is one of fact. 135 Jnd. Cas. 693- A. I. K. 1932 
Oudli 51 ; 7 Luck 116 = 8 O. W. N. 800=134 Ind. Cas. 4ii = A. I. H. 1932 Oiidh 
288, But proper effect of proved fact is a question of law. 7 Luck. 116= A. I. R. 
1932 Oudh 2ii ; 6 Luck. 403—129 Ind. Cas 33$-A. I. R. 1931 Oudh 19 ; 235 Ind. 
Cas. 693= A. I. R. 1932 Oudh 51 ; 28 N. L. R, 312. 

Acknowledgment. — Acknowledgment of liability contained in settlement 
record is a question of fact. A, L. R. 1934 Lah. 53- 14 Lah. 583. 

Account.— Decision of lower appellate Court as regards books of account is final. 
9 0. W. N. 532- 138 Ind. Cas. 7i6=A, I. R. 1932 Oudh 225- A. L. R. 1932 Oudh 
470: 138 Ind. Cas, 716=9 O. W. N. 532—A. 1. R. 193* Oudh 225. The High 

Cotwf shnitt.l nn» _r » — — .u- ground that thc 

obbed the books 

must bear the 

meaning given to it ms 3, Evidence Act. A. 1 R. 1936 Nag. 186=165 Ind 
217. Where there is no error or defect in the procedure, the finding of the first 
appellate Court upon a question of fact is final and it is final ‘‘however gross or in- 
excusable the error may seem lobe." A. I. R. 1935 Pat. 35 *- *6 Pat. L. T. 666 ; 
secalso37p.L R 379 ; A. I R- 2935 Nag. 111-32 N. L. R. 250= 155 Ind. Cas. 
77S. The High Court has no jurisdiction under this section to reverse the findings 
of fact artiicd at by the lower appellate Court howeier erroneous, unless they are 
Mtiaied by some error of law. The rule is equally applicable to cases in which the 
findings of the lower appellate Court arc based on inferences drawn frem docotnews 
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exhibited in evidence. 6l I. A. l63«57 M. 652= n O. W. N. 775 = 36 Bom. L. R. 
539=36 P. L. R. 93=59 L. L. J. 462=38 C. VV. N. S33 = A. I. R. 1934 P. C. 112=66 
M. L J. 595 (P. C } ; see also 40 L. W. 755=A. L. R. 1934 Mad. 569 ; A. I. R. 1936 
Pat. 140 ; 13 Pat 2S4 = 6t I. A. 93=1934 M. W. N. 363=15 Pat. L. T. 115 = 147 Ind. 
Cas. 977=380. W.N. 365 = 590. L. J 147 = A. LR. 1934P.C 5 = 66 M L. J. 29S 
(P. 0) 5 A. I. R. 1934 Lab. 662 5 35 P. L. R. 608 ; A 1. R. 1934 Lah. 291=36 P. 
L. R. 261 5 tt O. W. N. 1359=152 Ind. Cas. 4I9 5 A. I. R. 1934 Oudh 261 = 11 0. 
W. N. 276 5 147 Ind. Oas. 871. That there U a full accord and saiisfaction is a 
finding of fact. A. I. R 1934 Nag 226. Finding that allegation of fraud is not proved 
isafindingoi fact. 35 P. L. R. 578=A.!.'* "s' * ''' T' ' *' '*'* 

Oouits below that a particular alienation wat 

fact. 15 Pat. L. T. 596 But a finding of fact i • . * " ■ ■ ■• 

without applying Its mind to the facts and * ' ' 

based its decision cannot be accepted in secot ' ■ ' ' . 

on a question of title IS one of fact and cannot be challanged in second appeal. A. 
I. R. 1936 Cal 245 = 40 0. W. N. 758=63 C. L. J. S9t. The question of what weight 
has to be attached to document admitted and proved is a question of fact and can- 
not be gone into in second appeal. A. I. R. 1935 Cal. 367 = 60 L. L. J. 569. So 
also is a question as to whether an instrument was obtained from a person by undue 
influence or misrepresentation 59 B. 502 = 37 Bom. L. R. 47l=A. L R. 1935 Bom. 
326. But the question whether in particular circumstances a donee takes a licnitrd 
estate or an absolute estate cannot be said to be a question of facr. 1935 M. VV. N. 
829=*42L. \V. 336=69 M. L J 320. A finding of fact arrived at by the lower 
Courts on proper consideratioo of evidence cannot be questioned in second appeal. 
A. I. R. 1933 Lah. 172-145 Ind. Cas. 155; A. !. R 1933 Lah. 141 = US Ind- Cas. 
X42 5 A.l.R. 1933 Rang 9l»U4 Ind. Cas. 315; A 1. R. 1933 Oudh 115=14* 

Ind. Cas. 696, A. 1. R. 1933 Rang. 174=146 Ind. Cas. 445 = 61. R. (Rang) tool 

A.l.R. 1913 Oudh 259 = 10 O. \V N. 3t6=u5 Ind. Cas. 2335 A. I. R. 1933 Mad. 
418-144 Ind. Cas. 5t3“A. 1. R. 1933 Mad. 565 ; A. 1. R 1933 Pat. 7o5 } 10 0 

VV. N. 380=145 Ind. Cas. 652 ; see also A L R. 1935 Lah. 172 } A. 1. R- 

X93S All. I74-IS3 Ind. Cas 73 5 A. I. R. 1935 Lab. 389=156 Ind. Cas. 1028 ; A. I. R. 
193s Lah. 641 ; A. I R 1935 Pat. 42., But where material or relevant evidence 
was excluded in coming to the finding, it is not binding on the appellate Court. 142 
Ind, Cas. 673=" 33 P-L R 1013; 16 N L R.232; 34 P. L. R. 283=146 Ind. Cas. 
292 5 14 Pnt. L T. 699 . A I. R 1933 Lab 345=34 P- L. R. 862=14 Lah. 587 J 
A. I. R. 1933 ^^ad, 163= us Ind. Cas. 407 Where the findings are based upon 
evidence and are not vitiated by misapplication of sub staniive law or of any rule of 

procedure affecting • • •• i in second appeal. 1932 A. 

L. J. 437= A. 1. R. • 465 5 see also 9 6. W. N. 

1015 ; 9 O- N. « . . Cas. 365 ; I. R. 1932 Lab. 

; 136 Ind. Cas. ^ j ggg. 

Erroneous finding of fact is not same as defect m procedure and hence wrongful 
finding of fact, if there is sufficient evidence cannot be interfered with A 1. R. 
1929 P C, tgo=25 N, L. R. i2t = 5o C. L. J. i97 = 57 M. L. J. 205=31 Bom. L. R- 
883=56 1- A- 280-33 C. W. N. 893={ig2y) p C. 233= 117 Ind. Ws. i j A. I. K- 
1929 ?. C. I52 = (I929) A L J. 702 = 33 C. VV.N. 725=31 Bom L R. 866=^(1929) M. 
W. N. 442=50 C. L. J. 30=57 M.L.J 64 = 117 Ind. Cas. 481; see also A. I. R- 
329=114 Ind Cas. 454, HI Ind Cas 376 5 A. I. R 1028 Oudh 354 = 5 
574= 103 Ind. Cas. 215^; too 
lod. Cas. 792 '= 13 O. L. J, 520 ; 99 Ind. Cas 255 5 A. I. R. 1927 Oudh 89=09 Ind. 
Cas. 199 5 98 Ind Cas. 1035 i 98 Ind. Cas. 869 ; 92 Ind. Cas. jjv-A. I. r7i 924 
Nag. 91 = 20 N. L R. 17 ; gijnc^ Cas. i046=A. I. R. 1926 Oudh 257 = 13 O.L. J. 


Lah 458= 144 Ind Cas. 741, Whether the 
i question of fact A. 1. R 1933 
* ' . ” ownership of certain property is also a 

I ; sec also 39 c. W. N. 30J =60 C. L. J. 556. 
2n'C*istence of a custom in so far as it is a 
... , '. not prevail, is a finding of fact. 141 

. " Whether a promissory note is for a cash 
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consideration is a finding of fact which is not open to challenge in second appeal. 
A. I. R. J932 Lab. 30. 

Questioner Fact— what is.— That a woman has taken a life of immoialiiy 
is a question of fact. ijoP. W. R l9is«>3l Ind. Cas. 797. In aciion for libel 
such questions as whether writing wj- ‘ — “* -/• . .-•-.•rr . com- 
ment, justification, iorta fidti and • ■ ■ • 32 

M. L. J. 391=5 L. W. 598-21 M. L. 1 •! . : ot a 

parl'iculir illness constitutes marx't * * ' ' 1. R. 

1927 Cal. 459*49 C. 477-26 C .• •• I 4 . ii4 ' ■: s. 77 - 

That a Vhartnasala was always treated as private property is .1 question of fact and 
is binding in second appeal 3 Lab. L. J. Si 4 . Finding of undue influence is .n 
finding on merits. 40 Ind. Cas 21; A finding on the question whether 
there was forfeiture of tenancy by denial of relationship of landlord and 
tenant is a finding of fact and no second appeal is competent from that finding. 
34 P. L. R. 884 = A. I. R 1933 Lah. 377 -J 45 Ind. Cas. 993. Whether there 
has been disruption of joint Hindu family or not is not a finding of fact. 144 

Ind. Cas 919 Whether the amount of tent is fair and equitable is a question of 

facL 146 Ind, Cas. 8tt. W'hat is teasonable compensation under s, 74 of the 
Contract Act is a question of fact and not of law. A. 1 . R. 1934 |’a». 16. 
Where difierent suits from which appeals were filed were connected with each other 
and where the evidence on the record was complete in regard to all cases and where 
the tower appellate Court being of opinion that no useful purpose could be served 
by directing a remand, arrives at some findings and bases his conclusions thereon, 
the conclusions are untmpcacbable in second appeal t\, L. R. 1934 Cal 57. 

The finding that the relationshipof the p.sriies were suEfieiently near to support 
(he conclusion that ihe consideration was the love and affection of the parties is 
— '•ft ’ ' *• • erfered with in second appeal. A. 

' 4 44 ' * are joint or separate if a queslion of 

. 44. the High Court h.ss no j’urisdiction 

••• ■ •• y the lower appellate Court, however 

377 - finding of lower Court, that 
• . • • ‘in plats other than grove admitted to 

be joint IS one of fact. A. 1 R. 1934 Qudh 177. Where it had been already 
decided by the lower Court that a certain wall and a door did not encroach on 
the point in suit : that it was not open to the High Court in second appeal 

to direct (he lower Court to hold an eoquiiy as to the same mailer. 40 C. Vv. N. 
449=»17 Pari L. T. 177-38 P. L. R. i82-i93b P. L. } 480=43 L. W.6Ss-»936 
0 . W. ll. I53=A. I. R. 1936 P. C. 83-70 M. L J. 455 (P.C) In a suit for 
enhancement of rent where the lower Courts come to the conclusion that there 
was no prevailing rate of rent, the High Court in second appeal cannot interfere 
with that Ending. A. I. R, 1936 Pat. 54. Second appellate Court can adjudicate 
as matter oflaw upon conclasions derived from findings by lower Courtf. A. i. R. 

1937 Oudh 47. 


Second appeal on no other 
grounds. 


101 . [S. 585 .] No Second appeal shall lie 
except on the grounds mentioned in Section 
100 . 


102 . tS* 586 >] No second appeal shall lie in any suit of (he nature 
„ , , . cognizable by Courts of Small Causes, when 

Ncisccona appeal .a cerla.n „t 

the original suit does not exceed five hundred 


rupees. 

Scope — The test in deciding whether second appeal lies or not is to be found in 
.V. w. .. .. -r — J — . .«.• . — .... -r Court which tried the suit. Thus 
■ • • •* rowers to try suits up to Rs. 250 tries 

• • ‘ 1 . >1 Court of Small Causes as Munsiff, 

■ • - • h 49=7 O. W. N. 1112- 120 Ind. Cas 
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j6o Ind. Cas. i86. 

In the case of a suit for cancellation of a document as well as damages if the case 
regarding cancellation is withdrawn in second appeal, no second appeal lies. 34 Ind. 
Cas. 909 A suit based on a registered lease deed by the lessee for damages below 
r/,. vir — ..~v i>». — z' — . J.. -z.-.-.-j -- QQg for damages, 

ounted to mortgage. 

. L. J. 534-40 Ind. 

Suit for immovable proporty.— A hut is immovable property and a suit for 

• ” • ' ■ Small Cause Court. 9 Ind. 

■ ' . • • ■ purposes of the Provincial 

" ■ * . ciitious prayer for iojunction 

“ , * Small Cause Coun's juris- 

diction m suit on simple money bond A. I. R. 1930 All, 7o2 = (i93o) A. L. J. 1043- 
132 Ind. Cas. 33. Dut prayer of mandatory injunction changes the nature of the Stnall 
Cause suit A. 1 R. 1922 All 241^66 Ind Cas. 6!3. Allegation in plaint that the 
defendant was wrongfully receiving profits of immovable property ousts the Stnall 
Cause nature of the suit but that of wrongful appropriation of share due to plainim 
docs not. 3t lad. Cas. 797- 

Marriage Ootttract— Where the basis ol the tlilmisa breach of piom'ue of 
marriage, the suit is excluded from the cognizance of a Small Cause Court. 14 Ii^d. 
Cas 837. 

Haintenance.— A suit to recover arrears of maintenance under an agreement js 
excepted from the cognizance of the Small Cause Court, and a second appeal will lie 
in such a suit even where the value is less than Rs. 500. 33 Bom. L. R. io«A. I 
1931 Bom 286 : see also t6 B. 267 ; 15 C. 164 ; 20 M. 29. 

Mesne profits suit for.— No second appeal lies from a suit for mtint profits, 
where the value of the subject-matter in dispute is less than Rs. too. 23 C. S84 
(F li) i contra ,2S H 103 (F D ) an-* z— —r . » , .—r 


u »yjb Isdg. 2y«l6 rs. L. J. 76, 

Kent. — The agreement to pay rent having been pleaded the mere omission to 
raise it in the grounds of appeal cannot alter the nature of the suit which remains 
a suit for rent and ejectment. 137 Ind. Cas 253=33 P. L R 956= A. I. R. 1932 Lah. 
388. A Small Cause Conn has no jurisdiction over a suit lor rent by a land-holder 
against his rnryuA A 1 R. 1922 Mad 119=15 L. W 150=44 M. 697 = 40 M. L. J. 
466 = (i92I) M. W. N. 565=63 Ind Cas 8. A second appeal lies in a suit for rent 
other than house-rent. A I. R 1922 Pat. 184=37 Ind. Cas. 9B0 Alternative relief 
for rent cannot evade the bat of s. to2 for second appeal. zaC. L. J. 564=33 
Cas. 346 Rebel for recovery of rent cannot be joined to that for damages to evade 
the bar of s 102. 23 C. L. J. 557=34 Ind Cas. 697. A suit for rent of malii mah 
iara fields is not tenable by a Small Cause Court but is still one of the nature 
coenizible by Courts of Small Causes as mentioned 10 s. 102, 56 Ind. Cas. 845. 
TAuntfa -waran Payable to^c mitwdar'K not rent but is dues mentioned under Art. 

D.^. -- - — I . « . . ^ 

• * ■ " • 1 I B )=44 Ind. Cas. 699. A 

' ■ due including gaUifiatti 

Court and that being so 

■ * I ' Bom. L. R. 355. 

■ Miscellaneous cases.— Suit for declaration and refund of professional taxes is 

.. . ^ M. W. N. 142=A. I.R. 

■ ’ ' it case it is exempt from 

■* ■ 1932 M. W. N. 1248=36 

... for the baiance due on 
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' •- - Court. S9C. u86«56 C. W. N. 589- 

■ Second appeal lies against suit for excess 

■ ndchcating. A 1. R. 1928 Cal. 776«i uj 

■ from custod}' of Court by order of Court 

recovery of the logs or their value is 
triable by a Court of Small Causes. 1$; Ind. Cas, 888*-A. 1. R. 1933 Mad. 636. 
Suit for compensation for loss suRer^ on account of percolation of drain water is 
cognixable by a Small Cause Court. 143 Ind. Cas. 493^34 P. L. R. 383e>A. I. R. 
1933 Lal>- 363- No second appeal in suit to recover ehoutarji dues A. I. R. 1927 
Mad. 670=52 M. L. J. 706=38 M. L. T. 38S'“*03 lod. Cas. 120. A claim for 
/Wi rt/r;umt and road cess which is not of the nature of the cesses mentioned in 
cl. 13 no second appeal lies. A I R. 1925 Mad. i]96=i9 M. L J 185. Suit for 
wrongful removal oi trees without criminal intention is not excepted by Art. 35 and 
therefore no second .appeal lies. AIR 1923 Cal 568=27 C. W. N. 469 = 77 Ind. 
Cas. 77. Suit to recover offerings ro shrine wrongfully misappropriated refers to 
trust and is not a Small Cause Court suit A. I, R 1926 Lah. 228 = 92 Ind. Cas. 73t. 

No second appeal lies in suit for money wrongly distributed under s. 93, C. P. 
Code. A I. R. 1923 All 310 = 21 A, L J 248=45 A. 359=74 Ind. Cas. 836. No second 
appeal is maintainable in suit for interest only on mortgage-money due. 66 Ind 
Cas. 285. A suit for price of coal supplied under an agreement is in the nature of 
a Small Cause suit. 59 Ind. Cas. 188. A suit to recover money forcibly taken is 
cognizable by a Court of Small Causes. 2 U. P. L. R 212 = 57 Ind. Cas S^S- A suit 
for Neervaram or water-cess is not a suit of Small Cause nature. A. I. R. 1934 
Mad. 683=«934 M. W. N. io6j. 


103. \Nev] In any second appeal, the High Court may, if the evidence 
US- 1 , r-.,. a- on the record is sufficient, determine any issue 
Krmmtis!us, or&ct ' «( (;« necessary for the disposal ot the appeal 
[which has not been determined by the lower 
appellate Court or which has b^n wrongly determined by such Court by reason 
of any illegality, omission, error or defect such as is referred to in sub section 
(r) of section too].* 


second appeal has power to determine small question of fact and avail remand. 

A. I. R. 1931 Cal. 129=34 C W. N ’ ' C-- 1 

107 Ind. Cas 82i=A. I. K. 1928 Pat. ’* ■ *’ 

W. N. 5o6»A I R. 1932 Mad 545 

Court below the second appellate C ' ■ ' .... 

record for deciding is sufficient A 7 ^ 107=401. n- 140= 17 /v- z.. J >uo=i5N.t.. 
R. 97=37 M L J 36 = 21 nom L. R.92o=io L. \V. 310=24 C. W. N. 81 (P. C.) = 
51 Ind. Cas. 177 5 see also A. I R. 1922 Pat 417=3 P- L- T. 303 = 65 Ind. Cas. 536 ; 
47 Ind Cas. 95o=.s O. L J. 464 ; A. I. R 1922 Pat. 575= ‘ Pat. 639=67 Ind. Cas 494 i 
A. I R 1922 P C. 292=45 M. 586=43 M. L J. 64 o=(I 922) M. \V. N. 749=16 L. W. 
102=49 Ind Cas. 286=370 L J 199=27 C. W. N. 245 (P- C.)=68 Ind Cas S38 ; 
A I R j927 Pat 167 = 81 P. L T. 74=10* Ind Cas 39« 5 3* C. W. N. 3* = 99 Ind. 
Cas. j 89= A I R. 1927 Cal. J ; 28 Ind. Car. 673. 

'T. _ . , , , 1 . ^ • — . -II. •• r-— .► ,yii| be allowed to be 

• . . . - - - ■ R. 1930 Lah 1010= 

■ ‘eamine the finding if 

■ . I R. 1930 CaL 591 = 

, . . ■ , . • • • • • lit queslioB ofacquies- 

. . . . ’’ • appeal can decide (he 

question on facts proved. 16 A L. J 779=47 Ind- Cas. 4CO. Where the judgment 
of an Appellaie Court is reversed on a preliminary point of custom the High Court 
should not itself examine the evidence as 10 the custom but should remand the case 

. * The words wiihin brackets have been substituted for the words “but not deier- 
tnined by the lower appellate Court" by Act 6 of 19*0. 

C. P. Code— 31 
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for disposal on the merits by ihe lower appellate Court. 40 M. iio8«S L. W. 346= 
32 M. L. J. 237 = 21 M. L. T. 411 = 40 Ind. Cas. 516 Where the trial Court did not 

■ ' ' «*■*--* -''as sulhcient for the purpose 

. ■ .... i34=.2i A. L. J. 33 = 4SA. 

• • of revised finding on one 

itT Court, the former can 

M. 5^7 ' 

578=1 


of law 
appeal 


certain documents, and under-estimate 


312; A. I R. 1927 All. 694 = 103 Ind. 
approaches the case from a wrong 
preciaie the value or importance of 


is left undecided by the lower Court. A. L. 


9=A. X i\. 192/ Lai. 14U. Uiiaei 
le issues of fact on a consideration of 
<sue which is material to the decision 
R. 1933 *79* 


Appeals from Orders. 


104. [S. S88] {1; An appeal shall lie from the following orders, and 
^ , ... , , save as otherwise expressly provided in the 

Order from which appeal lies, gf jj,jj Code or by any Jaw for the time 

being in force from no other orders — 

(< 2 ) an order superseding an arbitration where the award has not been 
completed within the period allowed by the Court ; 

{b) an order on an award stated in the form of a special case ; 

Ic) an order modifying or correcting an award ; 

f(f} an order filing or refusing to file an agreement to refer to atbilration ; 

{c) an order staying or refusing to stay a suit where there is an agreement 
to refer to arbitration ; 

(j) an order filing or refusing to file an award in an arbitration without 
the intervention of the Court ; 

and order under section 35 A ;] 
f^) an order under section 95 ; 

(A) an order under any of the provisions of this Code imposing a fine 
or directing the arrest or detention in the civil prison of any person except 
where such arrest or detention is in execution of a decree ; ' 

(»J any order made under rules from which an appe.*!! is expressly allowed 
by rules : 

* [Provided that no appeal shall He against any order specified in clause 
(/) save ou the ground that no order, or an order for the payment of a less 
amount, ought to have been made]. 

(2) No appeal shall lie from any order passed in appeal under this section. 


Save as otherwise expressly provided— The effect ofs. 104 of the Civil 
Procedure Cede which is materially different from s. 588 of the Code of 1882 is not 
to take away a right of appeal given by cl 15 of the Letters Patent but to create a 
right of appeal in cases even where cL 15 0/ the Letters Patent Is not applicable. 
20 C. W. N. 594=23 C. L J. 443=43 C. 857=34 Ind. Cas. 634. The Civil Procedure 
Code does not control the provisions of the Letters Patent The judgment of a single 


* Clause (^jand proviso to clause (1) were inserted by s. 3 of ihe Civil Proce- 
dure fAmendmcnt) Act, 1923 (9 of 1923), which under section x (2) thereof may with 
the previous sanction of the Governor-General in Council be brought into force in 
any Province by the Local Govornment on any specified date. 



S. lo4.] 


THE CODE OP CIVIL PROCBDURB. 


2^3 


Judge of ihc HirIi Court in an appeal urder O 43. rule i is appealable under cl. 15 
of the Letters Patent 56 M. 915 = 145 Ind Cas 440= 1933 M. W. N. 850 = 65 M.L 
J. 222 (F n.) ; see also 22 M. 68 ; 13 M. L. J. 497 (F.D ). 

Scope.->A non^appetlable order does not become appealable decree because 
the order is drawn up in the fotmofa decree. I5t lod. Cas. 947 = A. I. R. 1934 
Pat. 13. 

. “ ‘ . , gppgji from the judgment 

Letters Patent of Calcutt<a 
• 4 of the C. P. Code. 25 C. 

■ • 60 Ind. Cas. 274 fP- C.) ; 

Clause (a).— 'Under s 104(1) fa) 00 appe.-il lies when ihe arbitration is not 
superseded under Schedule II, cl 8 of the Code Where the lower Court in supersede 
ing an arbiiration. has adopted procedure not prescribed by the law and there Is no 
other available remedy, the Chief Court IS competent to interfere in exercise of its 
revisional powers 251P. W. R 1912=125 P U 1912 An order refusing to file an 
award on the ground that there was no award to file under para 1 5 of Sch. 2 is not 
appealable. A I R 1935 Bom. 78 ; see also A 1. R 1936 Rang. 240 = 163 Ind. 
Cas. 590. 

Clause (b) -"The parties 10 a suit agree to refer their disputes relating to the 
properties m suit to (he arbi'ration of two persons ; and a consent of Judge's order 
was obtained. The two arbitrators difiered on a question of law arising in the arbi- 
iration. The two arbitrators each expressed hi$ opinion on the question and referred 
it for opinion to the High Court in the form ofa special case under C. P Code, 
Schedule il, rule It, and the Indian Arbitration Act, s. lo. It was decided by the 
Chamber Judge . Held that no appeal lay, since the special case was in no sense an 
award. 12 Bom L R 853 = 8 lad. Cas 171. 

Clause (o) —The provision m cl. (c) of sub>sectlon (t) of section 104 of the Code 
that an appeal shall he from an order modifying or correciing an award, does not 
confer an unrestricted right of appeal ; and when order has been made modifying nn 
award, the validity of the whole award cannot be called in question in an appeal 
preferred against that order, but the appeal is .allowed against the order only in so 
far as it modified the awaid r 5 Ind. Cas. 519. Appeal lies from a decree passed in 
terms of an award, only is so far as it relates to modifications and correctness made 
in the award and on no other ground. A. f. R. 1930 Lah 26=31 P.L.R. 668=11 
Lah. 342= 124 Ind. Cas 359 ;$«eaho 10 Lab. 688=122 Ind. Cas, 90 = 30 P. L, R. 
322= A. I. R 1930 Lah to2 ; 93 Ind. Cas 272=A. I. R. J926 Oiidh 370=130. L.J. 
144 J A. I. R. 1930 Lah 102 = 10 Lah. 688=30 P L. K. 722=122 Ind, Cas. 90 ; 120 
Ind. Cas. 673 = A. I. R. 1930 Lah. 219 ; 98 Ind. Cas. 336=A. I. R. 1926 Lah. S«9“7 
Lah. 327 = 8 Lah. L. J. 460 = 27 P. L. F. 54t = 98 Ind. Cas 336 Appeal from decree 
based on modified aw.ird can be converted into appeal from the order modifying the 
award, where party was misled by the only decision on the point. 36 C. W. N. 1069 = 
138 Ind. Cas. 848 = A. I. R. X933 Cal 713 Under s 104 (c) of the Code a party's 
entitled to .appeal from an order m«>difying the award. If the appeal has bi on 
expressly from tho order modifying Ihc award, no scend appeal would be 
admissible j but if the appeal is regularly prepared from the decree and not from the 
order, the farm of the a^eal might justify the admission of a second appeal. A. L R 

1935 Pat. tog «= 153 Ind. Cas. 764. 

Clause (d) — Where under para 17, Schedule II, C P. Code an order for filling an 
.agreement IS made but on unwillingness of arbitrators to act the order of reference 
is revoked and the suit is dismissed, the order is not appealable. A. I. R. 1926 AIL 
55 = 48 A. 27=23 A U J. 891=89 Ind. Cas. 404 ; see also 107 P. W. R. 1916=117 
P. R 1916=34 Ind. Cas. 192. The provisions of s io4(d),C. P. Code are general 


Cas 508. 

ClauBB (e) —Order staying a suit under s. 19 of the Arbitration Act is not appeal- 
able. <V, I. R. 1923 Sind 25 = 82 Iod.Cas. 81 ; see also 81 Ind. Cas. 759= 17 S. L. 
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R.195=A.I R. 1923 Sind 38, An appeal lies against an order granling stay of suit 
pending arbitration. A. 1. R. 1925 All IS4*=47A. 179=22 A. L. J. 1031*8$ Ind, 
Cas, 3ti. Where parties agree to refer to arbitration under the C. P. Code or Arbi- 
tration Act. appeal lies from order granting or refusing stay of suit under s. 104 (e). 
12 S. L. R. 34^48 Ind. Cas. 434 > see also A. I. R. I93« Lab. 644= 132 Ind Cas. 850. 

-rt...., .U.. nicirirt 


decree. A1 B. 1928 Lah. J37=9Lah. 380=107 Ind. Cas. 756. Under cl. (0 opiy 
final orders are contemplated and order remitting award to the arbitrators directing 
them to make fresh award in compliance with the agreement of reference does not 
amount to refusal to file award and is not appealable. AIR 1926 Lah. 658 = 96 
Ind. Cas. 779. Where at the hearing of an application for filing an award a decree 
IS passed m accordance with the award, the decision ofthe Court dismissing the 
objection of the opposite parly amounts to an order filing an award though there 
is no express order to that effect, A I. R 1925 Lah. 321 = 7 Lah L, J. 91 = 26 P. 
L. R. 466=88 Ind. Cas. S33. Order reiusiog or allowing the award to be filed is 
appealable under s. 104 (0 (0> 76 Ind. Cas 504. Appeal lies from an order filing 
ibe award passed after the objections have been disposed of even if the decree is 
thereby reversed. 73 Ind Cas 82o=A I. R. 1924 Lah, 231. Whereby a single 
order an award directed to be field and decree in accordance with the award is passed 

an appeal therefrom is in substance an a * 

filed, and can, therefore, be maintained ’ « 1 ’ ■ 

J, 440-88 Ind. Cas 76. Order refusing to • • • ’ 

of any rules made by the High Court unde 

R. I93J All. 373= >9 A L j. 132-43 A. 348=61 Jod. Cas. 269. But an order filing 
an award in reference by Court and under para 19, Schedule II is not appealable. 
60 Ind Cas. 590. Section 104 (f) refers to cases referred to arbitration privately. 
47 Ind. Cas. 171-154 P. W. R. 1918 Under the Letters Patent, cl. 15, order 
refusing to set aside award is appealable, but not so under s. 104 (f). 45 C. 502-4^ 
Ind. Cas 687. Appeal lies from an order refusing to set aside of ex par/e decree 
passed m accordance with award. 38 A 297-14 A. L. J 332-33 Ind. Cas. 80. 
Where part of a private award is outside the scope of arbitration the decision of 
Court on application to file is an order and is appealable. Ko second appeal 
can lie from decision in appeal. 65 P. R. i9i5-)46 P. W. R. 1915=31 Ind* 
Cas. 80 Section 104 (f) of the Code empowers the appellate Court not only 
to go into the question of the existence of the reference and of the award but also 
to go iDto questions such as are indicated by para 14 or para 15 and this Interpreta- 
tion does not lead to any inconsistency. A. I. R. 1935 Pesh 6g. 

Sxpartd decree — Expartt decree passed in an application filed under para 20., 
Schedule II ofthe Code is appealable A I R, 1928 Mad. 969 = 55 M. L 1.262 = 291- 
W. 49D=*tt2 Ind. Cas. 6gt. Appeal from order under s. T04 (f) is governed by Art. ii. 
Schedule II, Court-fees Act, for Coon fees. A. I R 1928 Lah. 137=9 Lah. 380=107 
Ind pas. 756 ; see alse 6 Luck. 7 03 For appeal against order filing an award without 
the intervention of the Court, the Court-fee stamp is of eight annas. A I. R. 1927 
All. 771 = 25 A. L. J. 741 = 103 Ind. Cas. 315. 

Appeal lies against order refusing to execute an award under the Co-operative 
Societies Act, bolding it to be a mere nullity. A. I R. 1926 Lah. 547 = 8 Lah. L. J. 
310=27^? . L. R, 706=97 Ind Cas. 288. The right of appeal to file an award is not 


1 

lie of Court and the Court 
an order under Rule 21 
inces judgment according 
appealable. 134 Ind. Cas. 
34S- 
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Where the decree is not in excess of the award and where the aw.ird is made 
through intervention of Court, it cannot be treated either as a compromise under r. 3 
Order 43, or an order appealable under s. I04 (l)(f). A. I. R. 1924 Dom. 324 = 26 
Com. L. R. 171 =79 lod. Cas. 713. 


Clause (ff).— An order refusing costs under s. 3sA is not appealable. 18 
N. L. J. 309. 

Clause (ff) —Order refusing or allowing relief under s. 9J is .appealable. 49 Ind. 
Cas. 86=35 M. L. T 46 = 9 L W. 69. But order made by s. 95 by a Small Cause 
Court is not appealable, 36 M. L. J. 435*»(i9i9) M. W. N. 490 = 50 Ind Cas. 886 ; 
but see 26 Ind. Cas. 359. 

Clause th> — Both an order o( arrest and of attachment before judgment ate 
appealable. A I. R. 1924 Rang. 361=2 Rang 362 = 3 Bur. L. J. 159-84 Ind. Cas. 
270. Appeal from order of arrest or detention in civil prison of .a person otherwise 
than in execution of decree IS competent. 136 Ind Cas. 367= 1932 A. L J. 221 = A. 
I. R. 1932 All 524 = A. L. R. 1932 All. 508. Appeal lies under s. 96 though not 
under s. 104 (h) from an order issuing arrest warrant against jiidgment*debtor. A. 
I. R. 1924 Lah 360 = 73 Ind. Cas 766 Order m execution of decree under s. 9, 
Specific Relief Act, is not appealable, therefore no appeal lies from an order for 
arrest warrant of judgment-debtor. $ P W. R. 1917=18 P L. R. «9i7=*39 Ind. 
Cas. 379 5 see also 39 Ind. Cas. 375. Both an order of arrest and of attachment 
before judgment are appealable, an order of arrest is not enumerated in Order 43 
lule 1 the right is specihcally given by s 104, and being a sttiutory right given 
in the body of the Code IS not a matter cf procedure and cannot be taken away by 
rules contained in the Schedule. Us omission from Order 43 does not mean that it 
does not exist. A. I. R 1924 Rang 361 = 2 Ring 362W3 Dur. L. J. 159»84 Ind. 
Css. sto, 

Clause (i).— Appeal lies from an order in a matter under a particular rule if 
^peal therefrom is permuted by that rule. 45 D 99 = 22 Oom. L. R. 1 136 = 59 Ind. 
Cas 421 Appeal does not lie from order under Order XXI. r. 66. 8 L. tl. K. 350 = 
10 Bur L. T. 115 = 36 Ind Cas. 402. Order refusing to take action under Order 
39, rule 2 (3) is appealable 39 M- 9o7-3 L. W, 430-30 M L. J. 523-19 M. L. T. 
3U— 34 Ind. Cas. 58s. No appeal lies from order granting leave to sue receiver for 
damages A. 1. R. 1921 Bom. 437=45 B. 99 Appeal does not he from an order 
in terms of compromise passed in appeal by the District Court. A. I. R, 1922 Lah, 
309 = 3 Lah. 175-66 fnd. Cas. 258. Order pcnuitiing withdrawal of a suit under 
Order 23, rule 1, does not amount to a decree and hence is not appealable. A. I. R. 
1922 Lah. 267—6$ Ind. Cas 719. Order refusing withdrawal of execution case is 
appealable A I H. 1922 Pat. 525 = 1 Rat. 332=3 P. L. T. 445=65 Ind. Cas. 122. 
Order made after preliminary decree directing Commissioners to ascertain value of 
the property and take possession, is merely an interlocutory order and as such not 
appealable. A. I.R. 1921 Oudh 224 — 24 O. C. 366=65 Ind Cas. 9S3 No appeal 
lies from an order which is either conditional or provisional and does not result m a 
final decree. A. I. R, 1924 All. 376-46 A. 372-22 A. L J. 345=79 fad. Cas. 363- 
No appeal lies against an order, under the Arbitration Act. A. I R. 1933 Sind 8t. 
see also 81 Ind. Cas. 759-17 S. L. R. 195 = A. I. R 1923 Sind 3S. An order 
allowing a suit to be withdrawn with liberty to bring a fresh suit is not appealable. 
A I.R.I926 Oudh 184-88 Ind.Cas 1029. Appeal lies from Order under the Succession 
Act passed by the District Judge to High Conn and is governed in procedure by 
the provisions of C. P. Code relatiog to appeals. A. I. R. 1929 Rang. 109— 1 18 lad. 
Cas. 40t. 


Order grantir 1 j ,.t. j. 

of mortgaged f ■ - . t • ■ ■ • ■ 

A. I. R. 1929 Ri ; ■ . J ’ ■ ' ■ . 

amendment as , ■ • • ■ ■ ■ 

A. 1. R 1929 C£ i -! ‘ 

634. No appeal lies from an order giving or refusing leave to bid at an execution 
sale. A I ]{. 19:9 Mad. 903= 123 Ind. Cas. 161. The Code does not provide for an 
appeal from an order passed urider s. 151, and cannot therefore be maintained. A. I. 
R- 1930 Lah. 789=31 P. L. U 477=13 Lah. L. J, 71 = 122 Ind. Cas. 102. No second 
appeal lies from order confirming the auction-sale. Non-adherence to the compromise 
by which the judgment-debtor wTihdrew hi$ objection to the sale, cannot aflfect the 
competency of the second appeal A. L R. 1934 Lab. 326. This seaion read with 
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Cis At Sections lo? and 99 ate not mutually destroctive. A. I. R. 1927 Ran?* >So= 
t Ran? Sc^lciInd.Cas, 379. This section enables an ordei superseding an award 
^ be f ground o/attack in^PP^al from a final _d«r_c_e._^ AJ_. _R.^ «6=47A. 

916=23 A. L. J. 6j6 — 8r , 


refusing permission to withdraw wttii 10 orii.g ntsii su.t a. .. 

.5d^esMt8£r(!ctII.trilf. A.I.R.W-. " ■ „ Cas.'OW 

Qotslion of custom can be agitattd in _ cenincaie 

is obtained, A. I R- 1523 Lah. 53S“S - , ‘ 

Save as otherwise expressly provided —"Sare as etberwiie eapesslypro- 
vided" means except as provided in Acts other than the Civil Procedure Code. A. I. 
K. 1924 Rang. 237 = 2 Ra*'? t»7 = 8o Ind. Cas 746* 

Decrea —The word “decree'’ should be conslnted as meaning a decree passed 
bv the Court which made the order which is alleged to be erroneous, d^ecuve cr 
irrecular. It is open to a Court of appeal afier remand by the appellate Court ani 
the subsequent decision by the original Court. S M. L. T. 75 = 32 M. 3t8=2 Ind. 

Cas 525. 

Reanlremetits ueder this section.— This section contemplates two things, 
iherebeirga regular appeal about something else, and In that appeal the insertion 
of a ground of objection. 22 A 366= A. W. R 1900, 109. 

Error, defeot or irregularity.— These words mean an error, defect or Irregu- 
larity In procedure of law and not m matters of fact, And even then./, t, where 
fbere is anv delect, etc . in procedure or in law, it should be such as to affect the 
decision of the case. 12 A. 200 ; A. I R. 1936 Nag. 8»-3i N. L. R. (Sup.) 72. An 
error, defect or irregularity in any non*appealable interlocutory ^ order, ^ affecting 


L* \V. 13^*85 Ind- Cas 333 Error, defect or itregularity in an interlocutory order 
iboueh partly m favour of an unsuccessful party, can be made a ground of objection 
in appeal if It affects merits A. 1. R. 1927 Cal. 733=46 C L. J. 51 = 104 Ind. Cas. 
151. Error, defect or irregularity mentioned m this section must be of law or 
procedure and not offset A. I. R. 1930 Pat 266=9 P-at 102=125 Ind. Cas. 136 J 
32 C. W. N. 1020=115 Ind. Cas. i84=A. 1 R 1929 Cal 26. An appeal against 
an order Is not the same ihing as a'lvancing a ground of appeal about error, defect 
or irregularity in ihe said order. 133 Ind. Cas. 129= 1931 A. L. J 377“A. 1 R* 
loti All. 204 (F. B.). Though interlocutory order is not annealable it can be 

.• ' '' — egularily in the final order A. !• R* 

i ' ■ > Appeal from an order is different 

' or defect therein. A. I. R. 1931 Alh 
J ’ ■ eai to interfere with an order passed 

■ ;h the order may be technically wrong* 

Such an order can only be challenged in appeal ifit affects the decision of the 
case on mcriis. A. I. R 1934 Lab. 312=35 P. L R. 266= 147 Ind. Cas X013. 

Affecting the Decision of the case— Affecting the decision of the case 

means an unjust result has been arrived at in the decision of the case on merits 

A. I. R* 193* All. 294 J see also 32 C. W. N. loro ; iij Ind. Cas 183 ; A h R 
1929 Cal. 26 ; 48 A. 175 = 90 •ed. Cas. 180 (F. B ) ; see also A. I R. 1936 Nag. 8 
«>3: N. L. R Supp. 72 = 160 Ind. Cas. 202. Order setting as de au award 
is one affecting the decision of the case, therefore, .an appeal from the final decree 
such an order can be questioned. A I. R. 1929 Cal 322=56 C. 21 = 121 Ind Cas. 675- 
Defect in procedure affecting the decision of ihe case is a good ground ofappes'* 
A. I R. *929 Pn** 609=10 P. L. T. 589=120 Ind Cas 304. Decision of a case 
cannot be affected by an order superseding arbitration .md it cannot be set fortli 
as a ground of objection in appeal from final decree. A. I. R. 1921 Lab. J4S = 3 Lab. 
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L- 1 * 59=38 P. L. R. 19JI 5 see also 38 Ind.Cas. 206 ; 37 Ind. Cas. 844. Ordtr of 
lower appellate Court setlint; aside abatement is such as affects ihe merits and can 
be made ground of appeal ns per 5. 105(1). A. t. R. 1923 Lali. 230=371 Ind. Cas. 
587 I see also A. I. R 1915 AU. 426=47 A. 555=23 A. L. J. 449=8; Ind. Cas.aii; 
85 Ind. Cas. ioo = A 1 . R. 1925 Cal 473=40 C. L. I. 588 ; A. I. R. 1925 Cal. 766 = 
52 C. 472 = 29 C. W. N 675 = 85 Ind. Cas. too ; A. 1 K. 1923 Lab. 230=7: Ind. Cas. 
587. Order setting aside an award is non-appealable but can form ground of objec- 
tion in appeal if it affects merits A. I. R. 1928 Lah. 7 S 3 =**o Ind. Cas. 748 The 
word "affset" predicates that the error, defect or irregularity in the order has influ- 
enced the conclusion in such a way that an unjust result has been arrived at in the 
decision of the case on the merits. 1931 A. L. j. 377 = A. I R. 1931 All. 294 (F. B.). 

' * • *** '■’ditional words “on merits". A. I. R. 1937 

• 379. An order refusing to set aside the 
* ■ ■ - “ • ‘he decision of the case” within the meaning 

! ' I ■ - ■ « challenged in appeal and second appeal : 

39 C. W. N. ir73. An order refusing to record an adjustment is not an order 
affecting the decision of a case, but is merely an order ensuing that the merits of the 
case should be determined. It is therefore open for an appellant to challenge such 
order in appeal under s. 105 when it has not been appealed against. A. I. R. 
1936 Nag. 8 -.,! N. L. R. (Supp.) 172. 


Order setting aside on exporte decree,— “Affecting the decision of the 
case” means affecting the decision on the merits Where an tx farit decree was 
passed and was set aside on an application for review, held that ihe propriety of 
setting aside the ex /or/e decree could not be questioned in an appeal which was 

, *. I. U. 1931 All 329-131 Ind. Cas. 518; see also 

. A. L. J. 377 = 133 Ind.Cas. 129. This section 

* • • aside expatU decree where such order does not 

, . ' 4,5 = 51 B 495=29 Bom. L.R. 925 = 103 Ind.Cas 

363 } A. I. R. 1923 Lah. 425=72 Ind. Cas. 40; 79 Ind. Cas. 69WA. I, 
R. 1924 All 9.9 1 see also 3 O L. J. 231=34 Ind. Cas 713 J 31 Ind. Cas, 914=40 
I R 1916- 133 p. \V. R. igt6 But this section applies when that orderafTecis 
merits. A. I K. 19:4 Mad. 899=47 M. L. }. 641=20 L. W. 954 = 85 lod. Cas, 808 ; 
A. 1 R. 1927 Rang. 150 = 5 Rang. 80-102 Ind.Cas, 379 1 A. I. R, 1929 Lah. 174 = 
118 Ind Cas. 434 ; A. I. R. 1929 Cal. 322- 56 C. 21 = 121 Ind. Cas. 675. 


here Court improperly refused adjournment and passed ex parte decree and an 
application to set aside ex parte decree was dismissed, the order refusing adjourn- 
ment can be set forth as a ground in appeal from ex parte decree according to s 105. 
A. I. R. 1925 Pat 534 = 7 P. L. T. 381-1925 Pat. 199=91 Ind. Cas. 167. 


Sub section ( 2 ) — Nullifies effect of decision of Full Bench case in 29 C. 758. 
A. I, R 1923 Cal. 385 = 73 Ind. Cas, 588. Judges of High Court before whom case 
r— r-.i 1 .. • . M - . • emand order and 

■ ' ' ■ . 7 > = 4 «.Ind. Cas. 

■ ■ • ' • • I on which it was 

. ’ ^ Rang. 306=113 

Ind.Cas. 803. Order of remand if not appealed against precludes disputing its 
correctness thereafter. A I. R. 1938 Cal. 325 = 550. 506-iioInd. Cas. 397; sec 
alto A. I. R. 1926 Nag. 161—89 Ind.Cas. 1009 ; A. I. R. 1923 Nag. 283 — 82 Ind. 
Cas. 645 , A I. R. 1925 Par 530=6 P. L T. 805=88 Ind. Cas 495 ; A. I. R. 1923 
Rang 29 = I Bur. L. J. 2iita7o Ind. Cas. 893 ; A. I. R. 1926 Cal. 509 = 91 Ind.Cas. 
287; 72 Ind Cas. 588. Ifa party Is aggrieved by order of remand from which an 
V,. L. „ ... — ,.i .1 . . 5(1,1] be precluded thereafter from 

• : • '=(1922) M. W. N. 657=43 M. L. J, 

I ■ '■ . ‘ •• so A. I. R. 1925 Nag. 185 — SoInd. 

' ' ’ I 53 Ind. Cas. 644— I Lah. 51 ; 46 Ind. 

w.ij. t>»u • 4U iiiu 922; 20 V,. vit, N. 43— 33 Ind. Cas. 866| A. I. R 1913 Pat. 
45 = 2 Pal. 307 = 3 P. L T. 76s = 68Ind Cas 363 ; 70 Ind Cas 893=1 Bur.L.J. 
331 — A. I, R 1913 Rang. 29 ; 62 Ind.Cas. 708=40 M. L. J. 528=140 W. 236; 
61 Ind Cas. 575 — A. I. R. 1921 Nag. 139 : 60 Ind. Cas. 975=A. LR 1921 AIL 276- 
10 A. L. J. I39—43A. \n } 57 Ind. Cas 52=2 U. P. L R. (Lab) 120 5 47 lod. Cas 
8S6 ; S6 Jnd Cas ^8-A I. R. 192$ Mad 916. The prohibition contaioed in 
s. 105 (2), C. 1 *. Code exists only if an appeal lies from the order of remand. 157 Ind 
Cas. 1119=1935 A L. J. si 7 = A. I U. 193s AH 553 ^ 

C. r. Code-32 
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Order of remand as lo existence or non-existence of a custom is not appealable, 76 
P. \V. R. 1917= log P. L. R. 1917= 39 Ind. Cas. 775. Where the defendants have 
failed lo raise the objection as to attestation before the High Court where the case 
was remanded, s. 105 precludes them from raising it at the subsequent stage of the 
same litigation. 35 Ind. Cas 571. 

Where in remand Order, one point is raised, decision on other point also must 
he thought to be confirmed by remand oitler. A. 1 . R, 1921 P. C. 57.= 26 C. W. N. 
739=16 L.W 447*>74 Ind. Cas 597. Pending suit Court remands case for finding 
on undecided issues. The Court can disregard, when finally deciding case reasons 
for remanding case But decision on law points by Court of co-ordinile jurisdiction 
is final regarding setting aside decision of lower Court and laying down law on 
remand. A 1 . U. 1923 Pat. 226 = 4 P,I~T. 35=76 Ind. Cas. 136. Remand order 
vs conclusive only regarding points decided by it. A I. R. tgiS Oudh 527 = 85 lod. 
Cas 468. Remand order is proper where decision is affscieJ on merits A. 1 R. 
1923 Oudh 177 = 260 C.io=»ioO L. J. 36=73 Ind. Ca«. 591. Section 105 does 
not control Art. 15, Letters Patent. Hence order of remand can be attacked in an 
appeal under Art. 15 against ihe final decree. A.I.R. 1929 Mad. 349=30 L. W. 
787 = 118 Ind Cas. 291. Section *05 (2) precludes a person from disputing after- 
wards correctness of remand order which is appealable but against which no appeal 
is preferred But the section, however, does not preclude a person from raising 
any other legitimately open objection if the case comes to the High Court. A. 1 . R. 
1928 Mad. 430 = 27 M. L. W. 483=10'' J— * r~- J—- -»» 

to Pnvy Council appeals. A remand 
he appealed against in Privy Council. * . 

Ind. Cas, 69 : see also A. I. R 1925 R « • • j . 

A. I. R, 1924 Mad. 701=46 M. "L. J, 3 

who Is aggrieved by an order of ren ... 

from disputing its correctness only if a * , ■ 

order. Where^ no appeal lies to the . , . , • 

that the dtetsion of the High Courtis not a “final order* or '*a decree* passed on 
appeal by the High Court, s. 105 {2) would have no application. A. L. R. 1933 B. 
3 S 2 - 3 S Bom L. R. 4 S 8 = 144 lod. Cas. 916= A. I R. 1933 B. 560. 

An aggrieved party can dispute correctness of remand order in second appeal 
if he be otherwise entitled to do so A 1 . R. 1926 Mad 900=51 M. L. J. 119=24 
L. W, 630=97 Ind, Cas. 790=19*6 M W N. 613 Although a party cannot refer 
auestmn decided before order of remand. Court can reopen the same if necessary. 
A. I. R. 19*6 Mad 830=94 ind. Cas 226. Sub section (1} does not app'y to a remand 
order returning plaint by appellate Court as it docs not affect merits. A I. R 1926 
Mad 9 oo=S‘ M. L T. Ii9=(r926) M. W N. 613 = 24 L. W 630=97 Ind. C.as 790. 
Objection as to atnendment of plamt must be taken before order of remand. A. I. R. 
1922 Cal. 255 = *° 9 ,"^ H. 73=35 C.L. J 25=63 Ind Cas. 39 Order of remand 
15 appealable If appellate Court confirms dismissil of suit m part and remands the 
case as to the other part. A. 1 . R, 1921 Lah. 154=3 Lah L I. 426 = 2 Lab. 252-63 
fnd. Cas. 770. 

106 - [S. 589 .] Where an appeal from any order in allowed it shall lie 

What Courts to hear appeals TOuldlie 

, , , from the decree in the suit m which such order 

was made, or where such order is made by a Court (not being a High Court) 
in the exercise of appellate jurisdiction, then to the High Court. 

Amendment in Burma --For the words “a High Court" read “the High Court* 
in British Burma — G. B. Order of 1037. “ 


General Provisions relatisg to appeals. 

107 . (S. 5 S 2 .] ( 1 ) Subject to such conditions and limitations as 

Towersof Appellate Court. prescribed, an Appellate Court shall 

have power — 

(u) to determine a case finally ; 

' (^) to remand a case ; 

(4 lo frame issues and refer them for trial ; 

(d) to take additional evidence or to require such evidence to be tak^n* 
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(2) Subject as aforesaid,, the Appellate Court shall have the same powers 
and shall perform as nearly as may be the same duties as are conferred and 
imposed by this Code on Courts of original jurisdiction in respect of suits 
instituted therein. 

Object of the Section —The prorisioncf this stetion as elucidated by Order 
41, rule 27 IS clearly not intended 10 allow a litigant who has been unsucessful 
in the lower Court to patch up the weak part of his case and iiU up omissions in the 
Court of appeal 58 I. A. 354 = A. I. R. 1931 P. C. t43e 1931 A. L. J. 513=33 Bom. 
L. R. 1015 = 35 C. \V. N. 786 = 54 C. L J. i = (i93t) M. \V. N. 929 = 60 M. L. J. 489. 

Scope of the aection,— Sub-section (ijisnew. “We think it desirable to have 
in the body of the Code a gencr.1l provision about the powers of an appelhte Court."— 
RiPort of the Select Committee. An appellate Court has no power to order a 
remand except under Or.fer 41, tr. 13 and *S 3o Ind Cas. 39= 18 C. L. J. 613. 
When an appeal is presented, on a sufficiently stamped Memorandum on the last 
day allowed by the law of limitation, ths Court must not reject the Memorandum 
for want of stamp, but must allow the appellant to make up (he deficiency in 
stamp as provided in Order 7, role 11 (c) and s. 107 of the C P. Code. 15 Bom. 
L. R. 902 = 21 Ind Cas. 337 The appellate Court may strike out name 
of wrong defendant and substitute proper defendant m the Memorandum 
of Appeal if the mistake be Iona ftde. A 1 R 1930 All 131=123 Ind. Cas. 
824 Appellate Court can make a respondent an appellant if necessary. 

A. 1 R. 1930 All. 786 = (t93o) A L J. 916 5 A. I. R. 1927 Cal. 37=44 C.' b. 
J. 343. But the appellate Court cannot add a person as respondent who was 
not a party to the ongioal suit. A. I. R. (939 Bom. 353 = 53 B 598 = 31 Bom L. R.' 
672=119 Ind. Cas 654. Where party abuses process of Court by remaining absent 
and not by adducing evidence inspite of Court’s indulgence, case should not be 
remanded A. 1. R 1929 Lah. 444 = 30 P. U R. 93= 116 Ind. Cas. 180. Appellate 
Court can reverse judgment if a party suppresses evidence or raises inconsistent 
pleadings A I R 1919 P. C 95=(l929)A- L. I. 361-49 C. L. J. 308 = 33 C. W. N. 
430 = 291 \V 501 = 31 Bom L R. 721 = 57 M. L. J. 565=11 P. L. T. 10I = (I9{9J 
P. C 104 (P C)=ii4 Ind. Cas 592 Appellate Court can examine any party for 
the ends of justice, 42 A 48=17 A. L ]. 945=53 Ind. Cas. 289. The appellate 
Court can pass order which the Court of first instance might have passed inspite of 
Order 39, r.2 (3). 39 M. 907=3 L. W. 430=30 M. L, J. S*3“i9 M. L. T. 314 = 
(1916) M. W. N, 338=34 Ind. Cas 588. The appellate Court is competent to .add 
a party in appeal (1918) Rat. 276=5 R. L.W. 216-3 R. L. J. 409-46 Ind. Cas. 
398. Appellate Court c.m revise imctlocutory orders though appeal lies from final 
decree. 5 Rat. L J. 550 = 1 P. L. T. 668=58 Ind. Cas, 281. Appellate Court can 
allow adjustment or withdrawal ol suit if it sets aside first Court’s decree. A. I. K. 
1926 Nag. 444 = 95 Ind. Cas. 424 Appellate Court can return Memorandum of 
Appeal for presentation to properCourt. A. 1 R. 1913 Nag.3to=8 N. L. J. 63 = 74 
Ind. Cas 93, see also 74 Ind. Cas. 33=A. I. R. 1923 Nag. 3to Appellate Court 
can grant permission to withdraw or abandoo part of a claim with leave to prefer 
freshappealA I. R, 1921 Bom. 278=45 D. 206=59 Ind. Cas. 310. Where the 
applicant is a pany to appeal from the whole decree the appellate Court can 
entertain application to have tx parte decree set aside. 5. 107 docs not confer powers 
not conferred by order 41. (1917) M. W. N. 8 oS= 22 M. L. T. 480=7 L. W. 10=42 
Ind. Cas. 072. 

ClaUBO (a).— Order 4i. r. 24. 

Clause (b)—R'/d!f Order 4t,r.23. 

Clnuae (o) — Order 41, r. 25. 

Clause fd) — R/rfe Order 4», rr. 27, 28. 


Power of appellate Court to remand.— Appellate Court has inherent 
power to remand 37 M L J 536=10 L. W. 359=53 lud. Cas. 417 5 see al>o 15 C. L. J. 
258; 12 C, L. 1. 36S. 44 C, 9:9=31 C. W. N. 877 = 26 C. L. J. 49=41 Ind. Cas. 

- ■» J ” ..... "I 5 15 C. L J 6 536 M. 492 = 24 

. 100 ; 58 Ind. Cas. 664 = 5 R. B. J 

W. N. 197. The powers of the 
. ourt can always mike an order of 

remand if the exigencies of the case require it 43 C. 1001 = 20 C. W. N. 1192=34 
Ind. Cas. 235. Rower of the appellate Court, of teroanding cases for trial by original 
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Court is not governed or limited by order 41 “alone, but Is subject to such conditions 
and limitations as may be prescribed in the rules and orders, such as an amendment 
of plaint and addition of parties inaCourt of appeal 43 C. 958 = 20 C. W. N. S 47 ~ 
32 Ind. Cas. 791 5 see also 41 C.'ioS=i8 C. L. J. 613 = 20 Ind. Cas 39 ; 33 Ind. Cas. 
576=18 Bom. L. R 27 ; 56 Ind. Cas. 516. Remand is improper on the ground that 
circumstances of the particular case were not considered. A. I. R. 1926 Mad. 1065 = 
(1926) M. W. N. 5 Appellate Court will not insist on deciding suit finally if the 
party be satisfied with remand order. A. 1 . R. 1926 Lab. 65=7 Lah. 179=27 P. L. R. 
qo =8 Lah. L. ]. = Ind Cas. ^44. Where the original Court held evidence to be 

— .--j.i-, t-tj. , remand is on preliminary point 

■ j •• . W. 425 = 43 M. L. J. 354 = 3' h*- 

■ ■ ; . • may be exercised when iirpor* 

uiii quesiiuiis weie uisauuweu curing cxaiuinauon ot witnesses resulting in a want of 
trial in the first Court. 36 Ind. Cas. 813. An appellate Court has the power to 
return the plaint itself fjr presentation to the proper Court. An order of remand 
for that purpose is mere surplusage. 149 Ind. Cas. 1050 = 36 P. L. R. 99=A. 
1 . R. 1934 Lah. 233 No remand order should be made where the pleadings and 
issuing were clear and ihe parties could not have failed to apprici.ate wbat the real 
issues were that fell for determination in the suit, still the plainltlT did not produce 
evidence. A. 1 . R. 1935 Rang. 199 15$ |nd. Cas. 10 The High Court has inherent 
power to remand even where the provisions ofs. 107 do not apply. A. I. R. 193 ° 
Nag. 140 

To take additional evidence, etc —Appellate Court can admit additional 
evidence if justice requires A I R. 1926? C 34 = 49 M. 435= 53 L A. 84 = 3 O* 
W.N 5 bS-(i 926 )M.W. N. 495=24 L. W. 115 = 44 C. L J. 67-28 Bom. L. R. 291 
= 31 C W. N. 1—51 M. L. J 570—94 Ind Cas. 767. But the powers roust be 
exercis^ed very sparingly. A. 1 R 1932 Oudh 227-9 O. W. N 379=138 Ind. Cas. 


Las. 259- 

Power of Court to allow withdrawal — .\s regards proper prccedure for 
withdrawal, v/tie 39 C. W. N. 586. 


Sub-section ( 2 ) —Under s. 107 (2) an appellate Court is invested with all the 
powers of original Court and has accordingly, the same powers as are conferred 
upon the original Court under Order 7, rate 13, which says that the rejection of a 
plaint shall r ' .... 


same cause . 

appeals the “ . , 

of Its own f< ' , ■ ■ • . • ■ . . 

proper Cou • , , , ^ 

this section - • 

135 Ind. Cas ■ ' .■ . , 

seem to m ' 
should first ■ 
has the rig 

costs, wherein ouas oujcLiiuus nave been hied (1931) A L.J 232. An amendment ol 
a Meroorandum of Appeal can be made by an appellate Court by virtue of the powers 
conferred m it under s. 107 (2), c P. Code. A. I R. 1937 All. 243. 


108 . [Ss. 587 , 590 .] The provisions of this Part relating to appeals 
Procedure in appeals from original decrees shall, so far as may be, 

appellate decrees and orders. ®PP'y *pp®*ls — 


(a) from appellate decrees, and 

. W ffotu orders made under the Code or under any special or local 
law m which a different procedure is not provided. 

Scope.— The words "so far as mav 
but mean so far as is consisie • . 

decrees are admitted and < • • • " . . ' .. 

recorded and it has not been 
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of the compromise must be Iield to have been done by consent and s 96(3) read 
with s. toS would bai and appeal a^aiasitbe oidcr. $7 Ucm. Ind. Ca?. 

35 Bom. L. R. iJ 7«»A. I. R. 1933 Bom. 205. 


Appeals to iiib King in Council. 


When appeals lie to King ii 
Council. 


109 . (S. 595 .} Subject to such tules as may, from time to time, be 
made by His Majesty in Council regarding 
appeals from the Courts of British India, and 
to the provisions hereinafter contained, an 
appeal shall lie to His Majesty in Council — 

(n) from any decree or hnal order passed on appeal by a High Court 
or by any other Court of final appellate jurisdiction ; 

(i) from any decree or final order passed by a High Court in Ihe 
exercise of original civil jurisdiction ; 

(c) from any decree or order, when the case, as hereinafter provided, 
is certified to be a fit one for appeal to His Majesty in Council 


AmendmentB in Burma.— For “Bruish India” read ‘‘British Burma* and for 
‘‘a High Court” read ' the High Court ’* 


Scope. — There is nothing in s 104 10 uke away the general right of appealing to 
the Crown given by s. 109. A I R 1924 P.C 95=(iQ24) M. W. N. 7g=»7 N. L. J. 
6a = 34M. L. T. 62 = :s L. J 386*51 C. 361 *46 M. L. J. 628=28 C. W. N. 977 
= 83 Ind. Cas. 531 ^P. C.) The order ofHigh Court to enrol a person as a legal 
practitioner is a disciplinary or administrative order and no leave to appeal to His 
Majesty can be granted. A. I R. 1922 Par. 603* 1 Pat. 590*4 P, L. T. 229*70 
Ind. Cas. 17a. Against order refusing application under s 45 of the Specific 
Relief Act of the Special Bench of the High Court, appeal lies to Privy Council. 
A I R 1921 Bom 378-23 Bom. L. R 1132 (29 B. 396 and 28 B 253 relied on). 
Order as to the validity of order of lower Court recording compromise is not order 
by consent and a certificate can be issued m tespeci thereof. A. I R. 1922 Pat. 
256*3 P. L. T. 61 *6 P t,. J 171*62 Ind. Cas. 235 Wherethe defendant neither 
filed written statement nor took any pan in defending the suit, or the appeal to 
High Court, he cannot file a separate appeal to the Privy Council other than what is 
filed by the rest of the defendants. A. I R 1921 Pat 134-2 P. L. T. 173-60 Ind. 
Cas. 500. No appeal lies against order dismissing an appeal in default of appellants' 
compliance with certain Court rules. A. I. R. 1921 Pat. 97-2 P. L. T. iii*s P. L. J. 
719=16 Ind. Cas 285. An order passed by the H>gh Court on appeal from the 
District Court dismissing a creditor's petition for adjudication of an alleged debtor 
as an insolvent on the ground that the petition did not disclose any available act of 
insolvency on which the petition could be based is a final order under clause 37 of 
the Letieis Patent and ss. 109 and no. 12 Rang. 355 = A. I. R. 1934 Rang. 292. 
An order passed in contempt proceedings is passed by (he High Court in the 
exercise of the inherent jurisdiction of (be High Court and is of .a criminal 
nature. This section does not apply in such a case. A. I. R. 1935 All. 811 = 1935 
A. L. J. 810. 

. ..J. . • .r. . , irder. A. I. R. 

fijufiens for 

■ • 52. Ordinirily 

nto one under 

• • • >. no. A. I. R. 


Decree.— No appeal lies to Privy Council from order dismissing application for 

i‘ — •.-.Jr— It not being decree or final order 

. .... . exercise of ihe original civil jurisdiction 

■ , < . — 2 Bur. L. J. 29<“79 Ind. Cas. 504 A 

(.unsenc uecree is not appeaLioic to His Majesty in Council. 5 P. L. J. 383= i P. I- 

T. 599-57 Ind. Cas. 245 “Any decree or order” do not mean any decree or order 
other than the decree or final order passed 00 appeal by a H>gh Couil or ^ *"7 
other Court of final jurisdiction. 6 O. L. J. 664 - 54 Ind. Cas. 82?. High worts 
judgment granting probate is a final decree, appeal bes to Privy Council 

A. LR. 19:7 Rang. 56-5 Rang. 1 19- S Bur. L. J. 176-99 Ini Cas. 759- 
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Pinal order. — There is a vast difference between an order made or a judgment 
pissed on the appellate side oi a Court and the final order passed on appeal. The 
latter may be included in the former but the former is necessatily not the same as 
the latter. A. I. R. 1936 Pat. 465-17 Pat. L. T. 760-15 Pat. 659. An order is final if 
disposes of the rights of the partie’s finding. 47 1. A. 124 “47 C. 918 (P. C.) j sec 

aUo A. I. R. 1936 Pat. 465“«7 Pat. L. T. 760 ; (1891) i Q. B 734 ; (1903) i K B. 

547 5 (I9'6) 2 K B. 139, A I R. 1936 Oudh 203 = 1936 O. \V. fJ. zjS. The final 
order within the meaning of s 109 is not confined ta a final order passed in the 
suit Itself but may be a final order in any other proceeding or case arising 

subsequent to the suit. If that order finally terminates that proceeding and 

determines the rights of (he parties so far as the question o! controversy between 

’ -* ■* within the meaning of that 

when u fomprises the decision 
* • .uit, that issue being one which 

h can never while this decision 
. 1! if it determines the rights of the 

parties and interlocutory if It relates to a matter of procedure. An order of remind 
which determined a cardinal issue in (ho case is a final Order 27 N. L. U. I72 = A. 

I. R. 1931 Nag. 34= 130 Ind. Ca« 102 : see also A. I. R. 1930 Sind 2;4=»i23 Ind. 
Cas. 23t. Where a case is remanded for effecting partition on another basis the 
remand order is not final A f. K 1925 Nag. 349 = 22 N. L. R. 132=88 fnd. Cas. 
Cq ; see also A I R 1925 All. 263=23 A. L J 19=47 A. 335 = 86 Ind. Cas. i6i 
Ordinarily order of remand is merely inierlocuiory. If the order in question 
finally decides cardinal poim in the suit, it is a final order from svhich leave to 
appeal should be granted A I. R 1925 Rang 147 = 3 Bur. L. J, 248*84 Ind, Cas. 
519 A matter cf procedure can never be treated as a cardinal point in the suit. 
A.I.R.I924 Lah.57i = sLah 329=6 Lab. L J 240 (F. B )»8o Ind. Cas. 366 ; see 
also A. J. R. J934 4\1J. 1*9=45 A. 744='2i A L. J 686-79 Ind, Cas, 87. 
decision of the High Court on cardioal issue m the suit is a decree' within s, 109 
A. 1 R. 1931 Cal. 177=25 C. W. N i8$6=6jInJ.Cas 776 5 see also A I. R. tgst . 
Lah. 203 = 2 Lah. 106 = 65 P. L R 1921=60 Ind. Cas. 52: ; 23 O. C. 334=60 Ind, 
Cas. 208, Where High Court on appeal revetses decision of the Court below 

' •* Older .is a ‘final 

• . 1922 P;C. 257=49 

4 “ * ' *• * L. J. 498=30 M U 

* * * « Ind. Cas. 124 (P. C.). 

* ' is set aside by the 

S=6o tod. Cas. 479 
ch finally decides any 

matter which is directly at issue m the case in respect of the rights of the patties. 

If the order m effect finally decides the cardinal point in the suit, if it decides an 
issue which goes to the foundation of the suit and therefore 15 an order which could 
never, while the decision stood, be questioned again in the suit, it is final within 
the section, notwithstanding that there may be subordinate enquiries to be made. 
The question has to be decided with reference to the precise rela'ion in which the 
order stands to the proceeding before the Court. 15 C. W. N. 879 = 13 C. L J. 688. 
Where in a suit for dissolution of partnership and accounts, liability to account 
IS declared, such order is final. A. I R 1922 Mad 510=16 L. W. 7i8»43M. 

L. J. 758=34 L' T 38S' An order holding document excluded by lower Court 
admissible and remanding the suit is not a final order. A I. R. 1935 Lah 438=154 
Ind Cas. gtajsee also 42 L. W. 568=1935 M- W. N. 796 = 60 M. L. j, 49; No 
appeal lies to His Majesty in Council against an order of the High Court remanding 
.in execution proceeding for redecision as there is no final order 38 P L R 112. 
Appellate Court affirmed the decision of the Court below when the decree is 
affirmed, though the appellate Court reaches the same conclusion on different 
grounds. A. 1. R. 1923 Oudh 49=25 O. C. 277 = 70 ind. Cas. 283. Final 
order means an order which puts an end to the litigation between the 
parties. A I R. 1922 Bom. 383 = 47 B. 106=28 Bom. L. R. 025=69 Ind Cas. 

80 ! see also A. J. K. 1922 Pat. 611=3 P. L. T. ySi-figza) Paf. (Sup) 296-67 
Ind. Cas. 99* ; see also A. I. R 1920 P. C. 86=56 Ind Cas. 302 = 28 M. L. T. 

87 (P. C.)— 39 M L. J. 27 = 24 C. W. N. 7*> = *8 A. L. J. 591 = 49 I. A. 124 = 22 Bom. 

L. R. 606. 

Order dismissing an appeal as being abated i$ final order, 14 Lah. 609= 144 Ind. 
Cas. 18=34 P. L. K. 946— A. I. R. I933 Lah, 650 An order directing the dismissal 
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of an appeal for failure lo furt.iih security for ihe costs of the respondent is a final 
order passed onappeal. $4 A. 3^0«»i4O Inl.Cas. I35‘’’93i A. L. J. 254=“A. 1 R. 
193* All 3«2. 

Passed on Appeal. — Orders passed by High Court in the exercise of its revi- 
sional lurisdiction under s. 1 15 of the C. P, Code or of its power of superintendence 
under section of the Charier Act, are orders made or passed on appeal within the 
meaning of section 39 of the Letters Patent- 15C. W. N. 848* 13 C. L. J. 90 In 
the above case Mookerjet J. said : “In other words, as put hy Loni IVeitbury in 
Alt. Gen. v. Gil/ttt, to If ’ 'T “*i ,.i ....... -t. 

superior Court and invoking * ■' ■ • ' 

below ; or as Mr. Justice iw ‘ • • '* . ' " 

68 (80) the two things which . . • • 

e.xistence of the relation of su I ■ ’ 

the former, to review decisions of the latter. Hotli these elements are obviously 
essentia!.* See also 15 C. W. N. 879=13 C. L. J 688. There is nodefinition of 
appeal in the Code of Civil Procedure, but il ' 


■ ■ I. A. 283= 137 Ind. Cas. 

■ ■ I •• ‘ * ‘ 528 = 33 P. L. R. 621 = 36 

y_iiyji M. », .V. w. wj M L. J, 389 (P. C ) ; see 

also t3 C. L J 63i j eo/t/ra 5 A I. R 1936 Pat. 465= i7 Pat. L. T, 760. A. I. R, 1926 
All 302-48A 226-23 A L J 997=90 Ind. Cas. 934 But the applicant is not entit- 
led as a matter of right to appeal from an order passed on the revisional side of the 
High Court. A, I R. 1934 All. 198=1934 A. L. J. 1166=147 Ind. Cas, 1067. 

Sections 109 and no cover decrees or orders passed on appeal. There Is a 
distinction between a final fudgroent, decree or order and one made on appeal, A 
judgment, decree Of order passed by the High Court in its appellate jurisdiction Is 
not necessarily a judgment, decree or order passed on appeal 136 Ind. Cas. 183= 
A.l R, 1932 Bom 9 o~A L R 1932 Bom. 125 An order refusing to admit an 
,ippeal as tiwf-batred is an order on appeal 127 P. W. R. P. L, R. 

1917=42 ind. Cas. 893. Order dismissmE an appeal as barred by time and refusing 
to extend time under s. 5 of the Limitation Act is one passed on appeal. A. f. R. 
1971 'Cal. 415 = 33 C. L. j, 1:8=62 Ind. Cas. 216. Where a first appeal has been 
dismissed, for default and an applicationfor restoration was also'dismissed. the latter 
order though a final order is not one passed on appeal and as such no appeel lies to 
the Privy Council. 1933A.L.J 255 = A.I. R. 1933 AH. 453 (i} = 145 Ind. Cas. 534. 

Order when not final — Order that an alleged compromise should not be 
recorded and that the suit should proceed in usual way is not a final order. A. I. R. 
1925 Cal. 857=29 C. W. N 832 = 89 Ind. Cas. 94 Order that rejects application to 
appeal as pauper is not a final order. A I. R. 1925 Oudh 518 = 2 O. \V. N. 393 = 88 
Ind. Cas 57c Order dtrecimK final decree to be passed in acrordance with the 
preliminary decree passed by the Privy Council is not a final decree. A. I. R. 1925 
Mad. 187 = 20 L W. 753 An order of High Court refusing to set aside an order of 
the lower Court restoring to file a suit is not a final order. A. I. R. 1924 Mad. 701 = 
19 L W. 458=46 M 1. J 357=34 M L. T 112 = 78 Ind. Cas 938. Where a suit is 
dismissed due to phintilPs want of /orvi f/anwr and on appeal a /ur/r case is 
held as made .and case is remanded for forlher hearing the order is not final A. I. R. 
1925 Cat. 574 = 78 Ind Cas 117. An order gr.anting a review is not a final ord<’r. 
A 1. R. 1923 Mad 57 = 43 M L. J 559=(i922) M. W N. 73« = 32 M. L. T. 98 = 69 
Ind. Cas. 977 Order refusing to extend time for deposit of Court-fees in an appeal 
is not a final order under s. 109 17A. L.J 443=50 Ind Cas 79 An order of ihe 
High Court, deciding the Court below haj jurisdiction to execute a decree is not a 
final order ■ • • . P. Code. 4 P. L. J. 46i = 

52. Ind Ca' ■ jrdinary .application but it 

did not fine • • ■ ot a final order wiihin the 

meaning ci s. A. 1. k 1923 i>uiu. 3g=;9inJ ^^as 210. A refusal to appoint 

.a receiver is not a final order. A. I R. 1925 Pat. 173'“6 P- 1- T. 119 = 82 Ind. 
Ca*. 178. 

An Order refusing to appoint * receiver is not a final order. 12 Pat. L. T. 723*' 
144 lod. Cas. 4S7-»4 P. L. T. 302-A. L R. 1933 Tat, 293. Where the M»gh Court 
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by an order only purported to send down an issue for a finding under Order 41, rule 
25, and although hy an interlocutory judgment says “we allow the appeal” and 
mentions that costs were to abide the final decree, it does not in terms set aside the 
decree of the lower Court 5 that order cannot be a “final order” within the meaning 
of s 109, C. P. Code. A. L. R. I933 B. 336=35 Bom. L. R. 4I5 = A.I. R. i933 Bora. 
251= 145 Ind. Cas. 258. An order refusing leave tn Jortna paupem isnotafinal 
order as it does not purport to affect the merits of the suit in any sense or to deter- 
mine the rights of the p;irties. 10 Rang. So4 = A. 1. R 1932 Rang. 192 (i)=A. L. R. 
1932 Rang. 349. An order granting a review is not a final order, in as much as such 
an order does not finally dispose of any case, but merely reopens the decree that 
was originally passed by the Court. 54A. 401 = 193: A. L. J. 235=140 Cas. 110 
= A 1. R. 1932 All. 3 i 8*A. L. R. 193a All. 551- 

A decree passed by the High Court after taking accounts according to the direc- 
tions of the Privy Council is not a judgment, decree or order passed on appeal. 33 
Bom. L. R. 1476 = 55 B 785 

Order of remand — Order of remand deciding only one issue out of several, 
raised in first Court is not a final order. 14 A. L. J. 50 = 38 A. 150=32 Ind. Cas. 
360; see also 48 Ind. Cas. I32=(i9i8) M. \V. N. 844. Order of remand by High 
Court directing disposal or merits of suit dismissed by lower Court on preliminary 
issue without evidence is not final under s. 109. 19 O. C. 36=33 Ind. Cas, 756 = 43 
ind Cas. ago 5 see also (1918) Pal. 1 = 14 P. L. W. 342. Order of remand with the 
direction that .a person should be sued as a residuary legatee, is not a final decree or 
order, a: C. W. N. 610 = 46 Ind. Cas. 681. But an appeal against an order of 
remand is competent when It decides cardinal point in the case. 3P. L. J.339— 5 
P L. W. 4S = 4S Ind. Cas 192; 49 Ind Cas. 520=21 O. C. 336. An order of remand 
under Order 41, r. 23, IS not a final order. 46 Ind. Cas. 922, The order of remand 
IS not a decree, and an appeal, would lie only if it amounts to a final order. The 
main test as to the finality of the orders of remand is whether it finally decides the 
rights of parties, and the decision can r • • . * •• • • • , 1 - 

finality it is not sufficient that a questic 
suit has been decided. The finality 
and if the suit is still a live suit in wl 

determined, there 1$ yet no final order. An order of remand under which an order 
of Revenue Court returning the plaint for presentation to the Civil Court is set aside 
does not dispose of the rights of the parties, and therefore is not final. A. I. R* 
1934 All. 58=1934 P L J 219=56 A. 277=147 Ind. Cas. 376. 


Order of remand necessitating further trial, final determination of rights of 
parties not being made, is not a final order. A I. R. 1924 Oudh 81 = 10 O.L J 289 
= 71 Ind. Cas 339 } see also Pat. 1 = 4 P. U W. 342=45 Ind. Cas. 290. Where 
a suit IS disiiussed by the Subordinate Judge as barred by but the 

decision is reversed by the High Court which remanded the caU leave to appeal to 
Privy Council should not be given. lU P. L. R. (All) 168=18 A L. T. 83 = 54 Ind. 
Cas. 504. A case having been remanded by the High Court on 14-4-30, an application 
for leave to appe.il to the Privy Council was made and dismissed on 2 3-31 on the 
ground that as the case was only remanded for fresh decision on certain imporiant 
issue, there was no final order as contemplated by s. log (a). A L. R. 1933 Lab. 23= 
A. I R 1933 Lab. 82=145 Ind. Cas. *31. Where the High Court decided the point 
on hmiiauon but remanded the case for decision of the lower Court on the other 
essential or cardinal points on the case, the order of the High Court is not a final 
order 144 Ind. Cas 916=35 Bom. L. R 458=A. I R. 1933 Bom. 269 An order 
though it decided an important and viial issue in the case but did not finally dispose 
of the rights of the parties is not a final order. 60 I.A. 76 = 11 Rang 58=1933 A. 
L. J. 744 = 37 L.W. 331=147 Ind, Cas 328=33 Bora L. R. 331 = 57 C. L. J. 136 = 
1903 M W. N. 166 = 37 C. W. N. 405=A I R. 1933 P. C 58 = 64 M. L. j. 307. (P- 
C) On the face of It when order which remands a case for further consideration 
prtma facte does not purport finally to dispose of the rights of the parties But of the 
effect of the order is that the Court has finally determined the cardinal issue in the 
suit and only subsidiary and subordinate issues remain to be decided the remand 
order IS a final order. 10 Rang. 499=A. I. R. 1932 Rang. 189 ; see also 10 Rang 
335«A. I. R. 1932 Rang. 137 = 140 Ind. Cas 420 ; A 1. R. 1031 Lah. 556=132 Ind. 
Cas. 2it. ^ 33 . 


ClaUBe (b)— The words "o.-iginal jurisdiction’ in cl. 30 of Letters Patent Bombay, 
are used in contradistinction to the words "made on appeal”. A. I. R. 1923 P. C. 
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u 3 = 7A Ind. Ca«. 460 = 28 C. W. N. 307 = 50 I. A. 2iJ = 35 Bon’- I- R* 9o8«2i A. L. 
J. 675. The provision of this clause should be read subject to the special jurisdiciion 
conferred under s. ta (t) of the Oudh Courts Act. 134 Ind. Cas. loi7“8 O. \V. S. 

1207 ; see alsa A. I. R. iq32_Oadh 163 

leave to appeal against a decision of the BO' 

an award of compensation made _hy the Co ■ ■ 

under s 18 of the Land Acquisition Act. i7 • 

Cas. 260 ; 16C. \V. N. 961 (P. C). TheOL 
the moaning of this clause in as much 
Court in s. 3 (24! of the General Clauses A 

ofa single Judge of the High Court tefusinga mandamus under f. 66 (3) of the 
Indian Income-tax Act on the ground that there fs no question of law is a final judg- 
ment of the High Court passed in the exercise of its original jurisdiction, and 
where the subject-matter involved is Rs. to, 001 or more in value, gives the applicant 
an appeal to the Privy Council as of right. 3* P. L. R 234 = A.I. R. (I9d0 Lab. 
138 (F. B.). 

Clanse (c) ^Clause (c) is only intended to meet special cases, such as those in 
which the point in dispute is not measurable by money, though it may be of great 
public impotiance. U requires that the case must be certified to be a fit one for 
appeal to His Majesty in Council. 35 Bom L R. 458= 114 Ind. Cas. 916 = A. I. R. 
•933 Bom. 260 ; see also A. I. R. 1930 Nag. 9i=» 12 N. L. J. 170= 123 Ind. Cas. 430 : 
A. 1 R. 1928 Rang 187 = 6 Rang 43 ; A 1 R. 1927 Pat. 363=»6 Pat. 282 = 107 Ind. 
Cas. 213 . 1931 M. W N. 76 o=A. I H. 1931 Mad. 642 5 see also A I R 1934 Lab. 
5«S = 3S P- L. R. 546 ; A. 1 R 1934AII $8- S6A. 277= 1934 A. L J 219 The special 
power of certifying a case to be a fit one for appeal has been conferred on the High 
Court to meet particulaily new cas*s and that on such a special cenificaic having 
been given the appeal to Kis Majesty 10 Couecit becomes eempeteni. A.I.R. 1934 All. 
I98 =i 93( p. L. J 1166. High Court IS competent to grant leave against an order 
by a Bench, suspending an advocate froto practice under the Bar Councils Act and 
clause of the Letters Patent i Jo Ind Cas 699»*«934 A L. j 722. 

The powers under this clause should be exercised only in exceptional eases of 
great public and private iraportauce A.I.R 1927 Cal. 481 -31 C. W. N. 540=103 
Ind. Cas 561 5 see also A I. R. t9t7 Pah 363=6 Pat. 282-8 P. L. T, 615. The 
power©/ granting leave to appeal to the Privy Council under clause (c), should be 
sparingly used and in order to entitle a party to the benefit of ibis section the case 
should involve not only a question of law but also involve matters of principle which 
not only affect the parties to the litigation but are likely to concern a large class of 
persons who are or may be in the ssme situation as the panics to the appeal in 
question, and in svhose case the decision of the Privy Council is sure to be a guiding 
pr'cedc"* rr .*.« -u—.. .. t , , • will undoubtedly be a fie rase for 

■ 502-51 A. 4S9=A. I. R. 1933 

■ ■ 8=54 A. 431 = 140 fnd. Cas. 

4«8“A • 6«2 L, \V. 992-31 Ind. Car 

^1* ■ • I., . A. 459-,\, 1. It 1933 A. 4 ; I 

P. U T. 239=11920) F. 209-56 Ind. Cas 615 s A. I. R. 1921 Oudh 30 = 8 O. L. I, 1 — 
61 Ind. Ca«. P31 ; A. I R 1924 Oudh 81 — 10 O L, /. 289 = 71 Ind. Cas 339 ; A. I K, 
1923 Mat i25-(i9W)M.W. N.683=»6L W. 517-34 M. L. T. 33S-43 M. L. J, 
722=69 Ind. C.n«. 385 ; iV I It 1923 Rarg. 71 = ii L. H. It 335= I IJiir. L. I. 62-68 
Ind. Ca«. 690 ; ,V I H. 1923 Mad. 232— 44 M. L. J. 217 — 32 M. L. T. 126 = 72 Ind. 
WS.25 o;A I K 1923 Mad. 6m = 44 M. L. J 424-73 Ind. Cas. 217 ; A. I. U. 1913 
Nag. 2J2 = 73 Ind Cas 221 ; y\. I. It 1924 Mad. 616=46 M. L. j. 239= 19 L. \V. 372 
= 78 Ind Cas 165 ;A I R 1930 Alt »2l = S2 A. 329= 122 Ind. Car. 412 ; A. I Ii. 
1929 Nag. 336= 123 Ind. Cas 429 v<\- 1 K. 1929 Bom. 311- 53 B. 552 = 31 Horn. L. R. 
632=119 Ind. Cas 782 ; 54 /V “ ■ ’ ' • ' ' ' 

Cas 2 o 8 = A I It 1929 Oudh 
»934 All. 893 ; 62 C. 992 ; ,V 1. 

1935 AH 424= 935 A L.J. 23 

■iV I. R. iyj6 Rang 65 = 14 Ra *, ■ 

tight of appeal to the Privy Council, when the case is certified to be a fit one for 
appeal to the Privy Ccnncil Neither ibe limuations imposed by clauses (a) and (bl 
nor any other limitauons affect the unrestricted right of appeal to I’livy Ccwncil that 
is thus created. Nor is this tight of appeal subjected to any furiher proviso br *• 

110. That section affects otvtf the provistoos of clauses (a) and (b). 34 Bom. B. K. 

398 = 133 Ind. Ca*. 454 = .\, I. R. 193J Eom. 218— «V L. R. tnja Boro. 9of. 

C. P. Code— 3.1 
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No real mischief can arise if s. no is not liberally construed because such cases, 
if worthy of being tried by a higher ttibanal, (Jan always be dealt with under sub- 
section (c) of 5. 109 A. I. R. 1925 P. C. 159=22 L. W. 255 = 30 C. W. N. 98=27 Rom, 
L. R. 867=49 L. J. 20 = 52 C. 650=52 I. A. 207 = 41 C. L. J. 823=88 Ind, 
Cas. 445. 

V,... — 11. ’jg conclusians on the vital 


i fit one for appeal, 6 O. L. 
le mortgagor would viiiiie 
noTtgage is a substantial 
/ Council. 2 U. P. L. R. 


■ ^ 'is involved a tnatter of 

real importance namely, as to whether ific Court has jurisdiction to make an order, 
the case is a fit one for ’appeal to the Privy Council. 7olnil.Ca'. 5i9 = A.l. R. 1922 
Cal. 130 = 26 C. W N. St9 


Special leave cannot be granted where a decision upon the construction of a 
section of Tenancy Act only incidentally affects ihe rights of the tenure-holder'. A. 
I R. 1921 Par. 33=6 P L. J, 125=2 P. L. T. 657 = 61 Ind. C',s. 663. Certificate 
under Order 45 ihould show on its face on what grounds it has been granted 
or that discretion under s. 109 was exercised. 44 M 293=48 I. A. 31 = 
19 A L. J. 161 = 40 M. L. J. 229=23 Bom. L. R. 718 = 33 C. L. J. 277 = 25 C. W. N. 
630 (p. C ). Where a question of procedure wiih some unusual ch.aracier is involved 
and it is possible that a higher ttibunal might lake a different view in respect thereto, 
the High Court ought to certify the case as fit one for appeal A. I. R. 19^4 P^i- 
468=5 P. L. T. 17 = 7S Ind. Cas. 58. 


Where the High Court in us judgment on a reference under s. 66 (2) of the 
Indian Income-tax Act answered the first question in the negative as it considered 
that the matter admitted of no doubt and in (act the Counsel for the Commissioner 
had practically conceded that the contention of the assesses was correct, the second 
(luestion in favour of the assessee having regard to the terms of the award and the 
tnird also tn his favour in view of the certain decisions of the Privy Council : /frW 
in an application by the Commissioner under s. 66 (a) of the Act for leave to appeal 
to His Majesty in Council that the case was not a fit one for appeal to the Pnvy 

Council. A. 1 R, 1933 Lab 637. S. 109 (c) has a very htniied scope and must be 
appl-ed with considerable discrimination and caution. A. I. R. 1933A, S02 = S4 A. 
4S9=A. I. R, 1934 A. 4-143 fnd. Cas. 312. 


An order directing prosecution for a criminal offence under s. 237, Companies Act 
istnoreofa criminal nature and 11 i« ...... - ■>.. 

2, applies to such a case. A. I R. i . • ‘ « • 

contingent reversioner is entitled to 
he applies to be made a pariy afier 

lion of importance. A I. R. 1934 ’ • 1 • 

whether a suit brought for recover 
of Wards on their behalf is a suit of 

nr nf..... — * — 


J ... ..w.vu.i, luiui^ 1.1 a. ow'Jii, " 

I divergent views in respect of maiteis 
■ ■ in Itself IS no reason for certifying the 

w...,e .... lu lui appeal 10 ms Majesty m Council. A. 1. R. 1936 Pesh. I9<- 
Where two separate appeals arc filed in the High Court from the same suit, by t"0 
sets ofdefendanis and are disposed of by the Uigh Court by practically one judg- 
ment apd ^on ground common to all the defendants but the valuation of one 
i . , other is less ihan Rs to.ooo, the High 

e latter case is a (it one for appeal to His 
'ements ofs no are not fulfilled A. I. R- 
W. R. 883. 

CetUfiedtobe fvt one— Undetuuion iD9(c)the H,ch Court must be satis- 
fied that the case is a fit one for appeal, A. I. R. 1929 Mad. 696= 119 Ind. Cas. 595- 
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Whtre as tecanJs qaes’.ioa cf limhiljoa, there is rvo seriws ili\-er<eRce pf juJjcu! 
cpisioa 03 the points, it is cct a Ht case far appeal to the Ptiv)' Couccih 31 l\ L. R. 
I7“i2i led. Cas, 506; A. 1. R. 1936 S'lsi CS-tSj livJ, Cas. 27^5 1936 
A. L. J. 127;, Where a qeestioa of law inwlred has been $eit*evl definitciy 
by the judgment of the Privy Coancil, the case should rot be sent to Privy Council 
for a Iresh decision On the satre point. A. I. R. 1929 AH. 339*»(l92g5 A. C J. 2tf» 
123 lad. Cas, 333 ; 9; Ird. Cas. 1013. Where H'gh Court ignored rules regardirg 
recitals ia ancient doemrents^ petition for the certificate may be granlcJ. A. I. R. 
1929 Mad. 827 = 123 Ind. Cas. 344. Where point of law h.as been settled by Full 
Recch so far as the Court in which leave for appeal is praycvl, the fact tlutt there is 
coaflci between that Coert and some other High Court does not render the case as fit 
one tor appeal to Pri\*y CoonciL A. I. R. 1928 Mad. 448 = 109 Ind. Cas. 167. The 
words %Qb‘txniial question of haw” mean questions of general importance and do 
not indnde the quc>t|pn of the cuastruenoa of a document in which the p.aitie$ alone 
are interested. 3 O. W N 841=98 Ind. Cas 164 ;see also A. 1. R. 19J4 Mad. 231 = 
43 M. L. J. SM“*S L W. 34S-76Ind.Cas Sii. 

In an application by a pleader for le.ave to appeal to Privy Council from .an order 
suspending him from practice for being punished for contempt of Court cominiite>l 
personally : Htld that the Allahabad High Court can grant leave either under s 
109(f) C P. Code or s. 30. Letters Patent. A. L R. 1933 All 225=53 A. 246=1931 
A. L J 273=145 Ird Cas. 853 ; 1932 A L. j. S61 Where the conditions prescribed 
by this section arc fulfilled, it is ihe doty of the High Court to grant leave to appeal. 
The chance of success of the appellant in the proposed appeal is not material 139 


alter the necessary cemficate has been granted. A. I. R. 1932 L.ah. 44i "33 P. L. K. 
4SS"i40 Ind Cas 70 


HO [S 596] In each of the cases mentioned in clauses (<i)nni3(^) 

Value of subieci-maiter section 109. the amounl or value of tliu 

value 01 suujeci matter. 

instance must be ten thousand rupees or upwards, and tlie amount or value 
of the subject-matter in dispute on appeal to His Majesty in Council must be 
the same sum or upwards, 


or the decree or final order must Involve, directly or indirectly, some 
claim or question to or respecting property of like amount or x.aluc, 

and where the decree or final order appealed from afiTirms the decision of 
Ihe Court imnicdiatcly below the Court passing such decree or final order, 
the appeal must involve some substantial question of law. 


Scope of tbo section —“fn each of the exses montioned in eJaase* (.t) .ind (b) 
of section log, the amount or v.'ilue of the $ubiect-m.wcr of the suit in the Court of 

first inst.mce most I-- — j .1— or value of 

the subject-maucr • - . . be the s.im5 

sum or upwards ’ ■ . ■ ’‘01“ so that 

for the compeicni ■ ■ ion must he 

separately tulfilUd 35C. W N *66g- 53 C. L. J.'ago- 132 Ind. CaS 605-61 M. L. J. 
* 7 j "'33 bom. L H 954 = A I R. 1931 T. C 135=1931 31. W. N. 657 ; see also 
•3 C W. N. 1127 ; A. I R. 1929 Nag. 75 ; 31 C. W. N. 235-5? I- A. 5 'i "53 M- «&? 

I’ • *• ^ — lecjion IS intended to 

■ ■ • • ■ ■ I subjecl-mitter in dis* 

' ■ • ■ • • .... "er. A. 1 . R. 1911 I~ R. 

• — ■ ■ .. • some specific properly 

and do not contempUie properly winch a party may be desirous of acquiring. A. !• 
l^l 922 Lsh IJI-26I’. L R i92J-aLali 297— L. R. 1921-65 ind Cas. 
239 Although subjeci-maiier of a suit may be above Ks. 10 000 if the decree of the 
lower Court IS affirmed b>’ the High Court and there is no varmlon of any kind in 
the substaniial portion of the decree except the awarding of costs in the original 
suit unless the suit involves a suhstantisc question of law there is no ricl.i of ,. 
to the rnvy Council A. I. K. 1929 Oiidh 43-5 O. W. N. lo; 6 -i (4 fed. Cas. JJO. 
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To satisfy the requirements of section no the sobjcct-mailer in the Court of first 
instance must be K«. lo.ooo and in addiiton the amount or value of the subject- 
matter on appeal must also be Rs. lo.coa or upwards or the decree must mvolve 
some claim or question to or respecting ^operty of like amount or value. 
The amount for value of the subject-matter of a suit is clearly the amount 
the plaintiff claims together with, at most, interest that had accrued up to the 
date of decree. A. I. R. 1923 Rang, L. B. R. 335 = 1 Bur. L. J. 62=68 

Ind. Cas. 690 ; see also A. 1 . R. 1921 Pat. *29=2 P. L. T. 463 = 6 P. L. j. 596=62 

Ind. CaS. 959. As regards the value of the property referred to in the second 
paragraph of s. 1 to the material date is the date of the decree from which the 

appeal to His Majesty in Council is made. 138 Ind. Cas. 37 = 33 P. L._ R. 

647 = A. I R. 1932 Lah. 526 When the appellate Court modifies that original 
decree upon a single point and that completely in favour of the appli- 
cant for leave to appeal to the King in Council, so that he has no further grievance in 
that matter, he cannot because of that modification have a right to an appeal to the 
Privy Council on other points on which the Courts have commenced without showing 
that some substantial question of law is involved, 38 C. W. N 1 174 


Valuation. — Tne valuatioi - - - .*.• 

must also be 10,000 rupees or u ** • “ ■ 

s-aL. W. 1057 = 31 Ind Cas. 2 “ ‘ ' ' ■ ■ 

tion under the Suns Valuation Act is to be taken for purposes of s. no. A. 1 . K. 1924 
Lah 82=6 Lah. L J. 44 = 4 Lah 185 = 75 Ind Ca«. 520 ; 58 C. 66=133 Ind. Cas. 910 
= A. I. R 1931 Cal 417 Where a suit for property including pro-notes on their 
face value amounts to less than R$. 10,000 interest up to date of deaee cannot be 
added to make up the deficiency. A I. R. 1930 P. C. 44 = 34 C. W. N, 335 = 131 
Ind Cas 5 > 3=58 M. L J 184 = 51 C. L. J 168=33 Com L R. 5 » 7»53 M- « 67«*57 
I A. 56 } see also 33 M. L. J. 400 = 37 Ind Cas. 502. When determining the value of 
the subject-matter of a suit for leave to appeal to Privy Council, the interest 
payable until realization can not be taken into account 4. P L. W. 240 = 3 Pat. L. J. 
317 = 44 Ind. Cas. 475 • A. I R I93t Pat. 229 = 2 P LT 463 = 6 P.L J 596=62 Ind 
Cas. 959 5 S6 M 886= 143 Ca«. I39=A. I. R. >933 Mad 40J-64 M. L J. 496. 
But in determining value of subject-matter of mortgage suit, interest AVr 
and future interest up to rf/V; can be included 28 N L. R. $<5= 1 5 N. L J. 154 
= t4tlnd Cas. 42 = A 1 R 1952 Nag 22 Unders llo the value of the subjeci»msller 
of the suit is (he real market value The fact that for the purpose of stamp-duty the 
plaintiff under the optinn Ktm k.. , » ..c.v* r-. f... » at less 

than its market value , Council. 

39 Ind. Cas. 911 = 5 L . . -61 M. L. 

J. 692=A. I R 1932 k. iscealain- 

ing the amount or value ot the subject-matter of the suit m the Court of first 
instance, it is necessary to ascertain the amount or value of the subject-matter of 
the suit at the date of*'-- -* ' • • * , =i3Ran<’. 


' ' * • • dismissed 

, " , ' , decree for 

. ■ ' ' ■ • '■ • High Court exceeded 

* * //if/flf that the applicant 

■ ■'. * ■ onditions under s nn. 

■ , , , • 'IS the extent to which 

ofuer has operated to the prejudice of the applicant that determines 
.„ ™ whatever may be the 

n or question is insolved in the 
the loss or detriment which 
Tee or order, and from which he 
' 10,000 or upwards. A. I. R 

for the purpose ofs. iioin 

the light to appeal to His Majes-y in Council the valuation 

section IS to be taken of the entire properly which it is sought to pariuion or whether 
It IS the value of the <harc claiir*-’ ^ . 


' ■ ’ contemplated appeal in case 

me iiivy waiic,. :.uou,u immi iit ana proper to dismiss the claim for possession, 
the matter involved is of requisite valuation. 61 C. L J. 69. For the purpose 0/ 
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determining the v.ilue under s. no the decree is to be looked at and It affects the in- 
terests ol the party prejudiced by it. A 1 R. 1937 Com. 181. Where the applicant 
erroneously undervalued the subject-matter of the suit to be Rs. 2,100 in the Court 

nr<ii» ...a tu. -..4 .... appeal by the opposite 

■ ■ “ : suit, on application to 

■ ■ ■ . " ■ ■ . tried by the Subordi- 

■ • ■ ■ • . . . Court there would have 

' ■ ' the plaint and as such 

■ • ... . . . mistake in stating the 

* , • at the real value of the 

■ , ■ ■ or upward. A. I. R. 

>937 Cal. 292. 

When the pUintiO' in his plaint alleged the value of the subject-matter to be 
Rs. 3,'ioo but the District Judge on a] *** *■'* "• -1 — --j-.- -• 

N. \V. P. and Assam C. C. Act, an 
Council cannot be granted. (1927) Pat. 3: < 

tniiicr of the suit, must be taken to • • 

either obtained or had he been successful would have obtained in his suit at the dale 
when the decree was passed. 2 P. L. T. 340*363 lud. Cis. 523 j see aUo 22 C. W. N 
282 (P. C.) = 46 Ind Cas. 576. The ptaintilT valued their suit at Rs. 7,590 but for 
leave to appeal to the Privy Council valued the property at Rs 12,000 : /TrA/ that 
the increase in value ptndtnit ItU would not be sutficient to bring ihe suit withiu 
s. 110, 51 Ind. Cas. 97S-(i9t9) Pa* 241. The Privy Council does not interfere 
with any question _ol valuation unless u is shown that some item has improperly 
been made the subject of valuation or excluded therefrom, or that there is some 
fundamental principle affecting the valuation which renders it unsound A 1 . R. 
* 92 >P. C so“ 48C no-JS C. W. N. 289022 Bom. L R. 1370-48 I. A. s55-«8 
A L. J. 1095-39 M L. J I 9 S-S 7 Ind. Cas. 606 ; see aI>o A. J. R. 1922 P C. 257 = 
45M 475 - 43 M. L. J. 323-49 I A 221-27 C. W. N. 1-36 C L. J. 450-74 Ind. 

^ ' islincl and different from 

' * * lilt suit IS brought cannot 

I Privy Council higher thin 

• ■ •* *• •• L. W. 262-30 M. L. T. 

• ‘ ■ * seeking to appeal to the 

• • 1=9 Rang. $2. 

Pqffw . . • -jot deny it— Plaintiff know- 

■ ■ • * • Court-fee will not be allowed 

* ’ * lal to Privy Council. A. 1 . R 

•va-' 737-34 u tv N. 071 = 120 Ind. Cas 108; see also 38 C W. N. 751-59 
C. L, J. 448. A pirty taking advantage ol the valuation put upon the subject-matier 
by the other party, cannot be permitted lo allege that the original valuation was 
incorrect. A I R. 1927 Mad. 862—104 Ind Cas 577 ; see also A I. K. 1927 Ca' 
4'8=45C. L j 225 = 101 Ind. Cas 901; 14C W. N. 872 = 6 Ind Cas 793, 74 Ind. 

5 J 4 -A. I R 1933 Oudh 93=9 O. L J 531 = 260.0. 24. For the purpose of 
valuation for Privy Council appeal, value at date of decree should be considered 
and not value at the institution of suit 44 C 119=2* C. L J 350— 21 C. W. N. 
530 — 35 lod. Cas 605 But where the plainiilT delibsralely under-valued the 
^it m the lower Court, he cannot, for purpose of leave to appeal to the Privy 
Council, be allowed to repudiate the valuation and show the real market value of 
the subjeci-maticr A I R 1923 Mad 125=45 M L. J. 738-31 M. L. T. 335 = 
16 L. W. si 7 = (i922) M. W N 683=69 Ind. Cas 385; see also 9 > Cas. 572- 
A. I. R. 1925 Mad 1223-47 M L J 309 The plaintiff is not absolutely precluded 
from saying that his valuation in the plaint is wrong The Court will treat his 
admission as a strong piece of evidence against him AIR 1937 Mad. 862=104 
tod Cas 577 1 see also A 1 R 1937 Cal 325-44C LJ 573-3>C.U. N. 268 = 

99 lnd. *■ *-> r-anied, where valuation 

of subjec ' ' • • ■ lorby croji-objections 

to teope ■ ■ ‘ ■ . ;2 = s Bur. L. /. 23- 

96 Ind. ( !• i-- . ■ , Irid. Ca*. 371- The 

doctrine that .a person cannot for purpose of appeal 10 Priry Ccuocil boih 
approbate and reprobate applies to the case where he appeals 10 the lower appellate 
Court upon a valuation not cansisteot with the viluaiion unaa which ihe seeks a 
certificate enabling him to app:al to Privy CoanciL 58 C. 66-13* 
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A. I. R. 1931 Ca!. 417 ; see also 34 L. W. Si7=Ri M. L. J. 69. But parlies are not 
bound by the valuation fixed by ihe Court. 133 Ind. Cas. 415. 

Value of the Bubject-matterof suit in the Court of first instance— 
The words ‘the amount or value of the subiect-ntatter of the suit In this Court 
of the first instance”, mean the amount or value at ibe institution of the suit, and 
not at the date of the decree in the Court of the first instance, which is not 
affected by the alternatno condition which foiloMS in the section. 38 P. L. R. 
567=A. 1. R. tg36 Lab. 31. The amount of interest to be given by Court >n its dis- 
cretion but not claimable as of right, cannot be included in the value unders.tio. 
A. I. R. 1929 Nag 75=124 Ind Cas. 97. For valuation of subject-matter ofasuit, 
involving a claim for profits, the r/ifsw profits which might be awarded by the 
Court, whether they had actually accrued at the date when the suit was instituted or 
whether they were future werrie profits ‘.hould be taken into consideration. A I-R- 
1929 Pat. 547=117 Ind. Cas. 189; 107 Ind. Cas. 828; but see A. 1. R. 1937 
169 Whether a suit is a pinition suit or a partnership suit does not make 
a difference for valuation for purpose of Privy Council appeal. Value of ihe 
appellant’s share and not ibe value of the whole properly deteimioes ihc value 
of the subject-matter A. 1. R. 1925 Bom 137=40 B. 149 = 26 Bom. L. R. 126* 
85 Ind Cas 191 ; see also 44 U. 104 = 22 Bom L.R 243 = 55106. Cas. 972; but 
see to C. W. N. sM . 2 P. L T. 386 and 138 Ind. Cas. 670 = 30 A. L. J. 73°; 
A 1. R 1932 A L J 730" 138 Ind. Cas 670 A though for purposes of Court-fees 
the value of suns for redemp ion is "the principal money expressed to be secured 
by the instrument of morigage’’, the mortgage money is not the basis of the valuation 
for the purposes of jurisdiction. In such cases the value of the mortgaged property 
should be the basis. A. 1 R 1927 Kang 304*5 Rang. 499-105 Ind. Cas. 4J2 In 
estimating the value of an //ram wet land for purposes of I'rivy Council appeal, house 
sites in the vicinity should be excluded fioro consideration and only cultivable lands 
' '' • " ’ I. U 1928 Mad. 448=109 Ind. Ca«. it?- 

10,000 but Court unnecessarily recorded 
.. . . mote than Rs 10,000, it does not make 

subject-matter of suit, worth more than Rs 10,000 A. I. R 1929 Nag. 85=110 Ind. 
Cas. S55 The consideration for the contract of sale must alone determine the 
value ot the subject-matter m dispute on appeal to His Majesty in Council. A. 1 R- 
1929 Nag 75=124 Ind. Cas. 697. Where during the pendency of a suit for specific 
performance of a contract of sale, new machinery is brought on the premises In 
suit, and not mentioned m ihe pleadings or in evidence, or even at arcuroent, its 
value cannot be taken into account. A. 1 R 1929 Nag. 75-124 lodT Cas. 697- 
Where the applicant’s interest m the property is less than Rs. io,co9 but the 
property in dispute is worth over Rs. 10.000, leave to appeal should be granted, 
r,/' Bom. 176=25 Bom L. R 77=72 Ind. Cas. 127 ; see also A. 1. R. i923 

r^vv *923 Boro. 23 = 24 Bom. L. R. 350=67 Ind- 

? R irf' Cvh^' A I. R. 1921 Bom. 266=23 Born. 

h M the value of the property 

in fhle' , appeal to His Majesty from the decree 

Cal offi ' vvi ^ ’ R. 1923 Bom. 23 = 24 Bom. L. R. 350 = 67 lod 

decree affects the interest not only of 'be 
. dants. the value of the subject- 

. ■ • plaintiffs share therein. A. 

■ e value of the subj’ect-malier to 

i ,n , V 1. R 1927 Pat. 338-8 Pat. L T- 

. • loner prays for leave to appeal 

claim of Rs. 3,900 the peiiiion 

n , n“cA •- L. iby»-22 L. W, 255 = 30 C. W. N. 98=’27 

„ ■ .. =52 I- A. 2o7 = 4t C. L. J. 623 (P. C.)= 

ints to over R«. 10,000 against several 
, . certain plot worth less than Rs. 10,000 

>h=j,la,».,ir/orta« to ,pp„I Pri„ co«„c,l h=M ff 'he ,"yKa..=r in 

m for Privy Council appeal- 

■ .. ^ . ■ ne the value prescribed by 

the party seeking relief IS 
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estimated at less than Rs. lo.ooo than the matter in dispute in appeal is not [of the 
prescribed value and the decree itself does not involve any claim or question to or 
respecting property of the prescribed value. 4 Pat. L. J. 4lS«»Sz Ind. Cas. 723 
This section does not speak of the valuation of the suit as p<u in ilie plaint but of 
the value of the subject-matter in dispute or of the value of the property as affected 
by it. 193s A. L. J. 836, see also 56 B. Bo®. I.. R. 834«A. I. F, 193: 

Bom. 543. 

The subject-matter of the suit should be of the value of Rs. 10,000. 14 P, L T. 
725** A. I. H. 1933 P. C. 232=12 P. 679 (P. C.) The subject-matter ofja suit and 
of appeal are not necessarily ideniical with the subject-matter in dispute between 
the parties. The subject-matter in dispute may not always be capable, ofbeing 
measured in terms of money, even in c-ases where the subject-mailer of the suit 
or the appeal has an apprecial^e value. A L> R. J933 All. 502. 


Ind. Cas 622 = A. I. R. 1930 Bom. 509=32 Bom. L. R. 1189=128 Ind. Cas. 622. 
The value of the property should be determined wiih reference to the d.ite of the 
decree from which the appeal to His Majesty in Council is to be made. A. I. R. 
1929 Nag. 75 = 124 Ind. Cas 69 ; seealso 44 B. 104 = 22 Bom. L. R. 243=55 Ind. 
Cas 572 ; 44 C. 119=24 C L J 350=21 C. W. N. 530 ; 138 Ind. Cas. 37“'3t P. L. 
R. 649 The second clause would apply if the m, liter m dispute is incapable of 
valuation as in the case of casement. A. I R. 1926 Rang. 138 = 4 Rang. 92 = 5 Bur. 
L. J. 23. In case of easement to light and air. 1« , . • x 

the value of the whole property which is «o be 
of the easement. A. I. R. 1929 Dom 241 -s: 

632-119 Ind. Cas. 782 ; see also A I R. 1928 *’ , , . 

relates not only to claims to propeity of Rs lo.ooom value but to questions res- 
pecting property of the like amount. A. I. R. 1928 Pat. 191 = 106 Ind Cas 538 
Section I to applies to the value of the annuity sought to be recovered and not to 
the value of the property upon which that annuity is charged. A. I. R. 1923 p. c. 
to2«j 6 Com. L, R. 73:»fi923) Jf. W. N. 590-45 8f. L J 253-18 C. W 146-26 

O. C. 216-28 C. W N. 289=7$ Ind. Cas. 502. Where the value of subject-matter 
In dispute on apptal to (he Privy Council is admittedly below Rs. 10,000 but the 
petitioner alleges that there IS another appeal pending on behalf of another pirly 
affected by the decree and that the value would be more than R*. to,ooo }f ihe 

• • ■ • • . J-. •• • t 

■ • • • • • >peal 

■ ■ • • • • ■ • rect- 

ly or indirectly involve a claim or question to or respecting properly involved in the 
other appeil within the meaning of clause (2), s tio and appeal to Privy Council 
does not lie. A I R. 1937 Lali. 95. If none of the conditions mentioned m para i 
is ful6l1ed, but the sole condition mentioned in pira z is fulhHed, the requiremenis 
of s MO Will be complied wiib, because these (no sets of conditions are alternaiive 
and mutually exclusive The conditions laid down m para 2. 1$ independent and 
selfsiifTicient and is not m any way dependent on the fulfilment ol both or 
either of the conditions in para 1 Right of appeal therefore exists even on 
fulfilment of condition in para 2 A. I. R 1937 All 169 The phrase “directly 
or indirectly" in s no refers 10 suits in existence and cannot be included 
to cover suns not yet brought. Tlie indirect relation must be decided wiih reference 
to actual circumstinces at the time and not to circumsiances which arc remo e. On 
the other hand (he passibihiy of future suits may be taken into consxJtration if such 
suits will be atTecied by the doctrine of res judtcaft A I R i93^ I-’h. 3l=*38 

P. I- R 767 ; see al>o A. I. R 1936 Oudh l?i - 1936 O W N iSi = iOo Ind Ca« 797 
//rme profits subsequent to ihe date of (he High Court decree, and awarded to 

the decree-holders cmnoi be taken into consideration in making an esiimaie of ilie 
value under para 2. A I R 1916 Bom 265-5011 ifo-:8 Bom I. R 4S4-94 Ind. 
Cas. 555 Where the nutter in dispute between the parties is solely in the nature cf 
the tenancy of the site, buildings on sue should not be taken inio account involving 
subject matter. The second paragraph meansthatihesuitmustiosimfyiiscoa- 
tlitions, involve rights .and claims to property which rights and claims are wonh 
R*. 10.000 or ypw.ards not that the ngbli. tfiect cr properties whose valj* }* 
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Rf. 10,000 or wore. A. I. R. 1923 Lih. 2865=6 Lab. L. J. 78*75 Ind. Cas. 6545 see 
also 73 Ind, Cas. 4o7 = A. I. R. 1922 Oudh 214 ; 66 Ind. Cas. 6o6=A. I R. 1921 L. 

B. 48=11 L. B. R. 152. A suit does not involve claim “mdirecily" simply because 
similar questions may arise in other estates cr in connection with other like thing in 
the same Province. A. I. R. 1919 Mad. 78o=(t929) M, W. N. 602*57 M. L. J. 477 = 
3 L. W. 946= 122 lod. Cas. 648. Two decrees of the same Court, between the same 
parties but opposite in characters may be joined for granting certificate to appeal. 23 

C. \V. N. 582 = 50 led. Cas 760 ; bat see A.I.R.t926 Mad 2024 = 51 M. L. J 295 = 
97 Ind Cas. 592 ; A. I. R. 1923 Mad Co3=44 M. L. J. 424=73 Ind. Cas. 217 ; 13 A. 
L. J. 1075 = 33 Ind. Cas. 369. “Directly or indirectly" do no: cover a claim distinct 
in its character and to which there is an irrelevant reference iu the plaint AI. R. 
1926 Rang 128 = 5 Bur. L. J. 45=45 Ind, Ca«. 377; see also A. I. R. 1922 Mad. 34= 
iSL \V. 140=30 M. L. T.-CH. C.) 42=42 M. L. J. 73 = Ci922» M \V. N. 46=66 

Ind. Ca«. 6f‘ .-..J-.-.. .t.— -L... • 

exceeds Rs. . ' • ■ . . 

other suit s • • ■ 1 

in value 43 ' ' ' * * ... 

similar Img. ■ ■ • . * • ■ ■ 

value in one case that of the other cases as ‘indirectly involved’ unless the other 

litigation win be affected by the doctrine of res judicatj. 34 L. \V. 817 = 61 L. J. 69. 

The expression * involving directly or .upwards' refers to suits in existence and 

‘ ' luestlons arising between parties 

title of One only of the parties 
• ,4 A. 431 = 140 lad. Cas. 4185 

= 55 C L. J. 172 = 34 Boro. L. R. 


Eubject-matter and properly.— “SubjecMDaiter" and “property" used res- 
pectively to cIs. I and 2 cannot be treated as synonymous terror. "Property* in 
cl (2) indicates property not insult Or dispute, which tray be, directly or indirectly 
involved. A L R. 1529 Nag. 75-124 Ind. Cas. 697. 

Immediately below.— A sing’- * • ' - . .. gjy 

below ihe Division Bench of the 135 

Ind Ca« 6 o 5=A. I- R 1932 Lah. i: 


Affirm the decision.— To affirm the decision of ihe lower Court it is sufficient 
for the appellate Court to affirm the decree A. I. R. loc? Oudh 53?=4 0. W. N. 
613=102 lod. Cas. 433 . see also A. LR. 1929 Nag 85-110 Ind. Ca”8S5 ; A.LR. 
1930 Uh. 102-10 Lab 658 = 30 P.L. R. 722 = 121 Iq^ Cas. 90 ; 26 P. L. R.614* 
92 Ind. Cas. 476 The decision of the appellate Court affirms the decision of the 
Court below if the decree is affirmed tbough 00 different ground®. A. I R. 1933 
Oudh 49=250 C. 277 = 70 Ind Cas. 283; A. I. R. 1925 Oudh 210-83 Ind. Cas. 
V ’-t k ^ M L. T. 337 ; A. I. R; 1921 Oudh 

g=64fnd. Cas. 916. M here the High Court entirely confirms the decision of the 
lower Court on the merits of the case except as to costs us decree merely affirms the 
decision of the Court below within the meanins of ibis section A I R 1012 Cal 
316=3* C. I ’ i-j , _ . . . _ ^ ‘ T ■ 

N. 1035=15 ■ . • • . , 

account of • „ 

R. 1920= 


tie lower Ccuiiwiiuvaruiionjs nor a decree of affirmance. A. I R joj, 
.-26 C. \V. N. 651=70 Ind. Cas. 933; A. 1. R 192, All.eyo-mA r ? 1 
22 o;A.LR. 1929 Pat. 561 = 117 lod. C.15 *9 ; A. I. R. 1928 Pat ^9-0 P ^ 


. 1923 Cal. 2tS 
L.J. 3 = <3A11. 

- ^ • a , t>- >958 Pat. 609=9 P. L. T, 771 

= 116 Ind. Cas. 5*1 ; A. I. R. »935 Par. 555=3 P. i.. t. 550=68 Ind Ca®. 663 ; 
eertfra Vi>- .(9:6 Nag. 2*5=^ lod Cas 200 ; A. 1 R. 1922 AH. 243 = 66 Ind. Ca®. 
72i;25C \V. N. 7*5=66 Iwl.Ca®. 621 ; seealso A. I. R ivt; Oadh *Sq= lots; 0 
\y. N. 947=156 Inf Co®. 10. Where the High Court on appeal^mo Ifies fh^dewcl of 
the loner Court in ' • 
affirtn-ng the decree 
52 = A. 1. R. 1935 C 

Coon in favour of the jHt'ii'-ini. ii*®- appiw-iiii i^nnjt oeciuse oj that mod.ficauoa 
contained that it is not a judgment of affirmance and have a tight to aoneal on 
other points on which both the Conns hare been in aereeraent. without show- 
mg a substantial question of law. 15 Pat. 637V-163 lod. Cas 139=17 Pat. 
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L. T. 6o 2 = A. I. R. 1936 Pat. 553. No appeal lies agalnsl a consent decree to 
ihe Privy Council and leave to appeal cannot be granted, (*920) Pat. 349 

“SPat.L.; 383-1 P. L T, S‘ * • '' 

nc‘ — 

C 

ju 

a 

tially aliers decree of tho Court 

decision. A. I, R. 1929 Pat. 561- 117 Ind. Cas. 193 5 see also A. I. R. 192? Pat. 379 
=* 103 Ind. Cas. 703. 

For purposes of appeal to Privy Council no substantial question oflaw need be 
involved if there is a small variation by the appellate Court in the lower Court’s 
decree A 1. R 1925 P. C. 60-5* C. ^ = SiI. A. 319 (P. C.) = 86 Ind Cas. 504 
The word "decision” in s. 109 (a) means mciely the decision of the suit by the Co^jt 


Council can be granted in the case of the High Court affirming the decision of the 
Court below, unless there is a substantial question of law involved or it is shown that 
the c.ase is otherwise fit to be certified 32 P. L. R. 860 ; see also 9 Rang. 360=133 
Ind. Cas 4g4ssA. I. R igii Rang 283 ; 61 M. L. J. 456 (P. C.) 5 A. 1 R« I93* P- C. 
173=131 Ind. Ca«. 781 = 140 L. J. 357 ; see also 35 L. VV. so6= 139 Ind CaS. 51 = 
A.I R. J932 M. 279 . 32 p L. R. 833® A. I R. >932 Lah I2i 

»»•* , > « • » . allowed with the result 

• •• • “ y a person whose appeal 

. . >68-54 A 146-135 ind. 

1 ' • 'In case of cross appeals. 

' t.jjA .J.4 •*j> . »• ' . *. ‘ .'Psals which are filed In 

the High Court are sepirately numbered and ordmanly separate decrees are passed 
and prepared in such cases it may not be possible to show that ahhoui'h the appeal 
has been dismissed the decision of the Court below has not been affirmed by the 
decree pasted in that decree. 54 A. I46=(«95*) A. L. J. 968-i35lnd Cas. 334®»A. 
I. R. 1932 All. 65 (F. D } This section merely says “affirm the decision of the Court’’ 
and does not say “affirms the decision of the decree on merits’’. An order rejecting 
an appeal for failure to furnish security for costs is an order affirming the decision of 
the Court below within the meaning of this section. 54 All 390- 140 Ind. Cas. 125 — 
1932 A L. I. 354-A. I. R. 1931 All. 312. Where in a suit for account a decree 
is not entirely affirmed, it is not affirming the decree, A I. R. >932 Mad. 46= 
25 L W. 206 = 139 Ind. Cas 54 ; see also 28 N. L. R. ms-A. I. R 1933 Nag. 118 
= 140 Ind. Cas. 68. 

tin ... - 1 •. .. I . j'n*. — 4- rjiij it IS an affirming judgment 

* , 4 >t« are mailer of discretion nn I 

. • • juestion whether the judgment 

■ • • ' I R 1933 Pat 703 (5 R) The 

• .... . . judgment of affirmance or not 

■ • ■ ■ . . • • laintilT or deferdmt <44 Ind 


SubataQtial question of law — The words "»»bstantial question ofltw ms. 
1 10 cln not mein .any .alleged question of law good, bad or iniifTerenf^ 13 Rang. 
744 In paniiinn suiis the question of valuation itself is of sufficient importance. 
A. I R. 1935 Pat 266= 16 Pat U T 279 A substantial question of law does not 
mean a subsiantiil question of general impoitance but a substantial question oDaw 

.IS between the parlies in the case involved. A I R. 1930 S^ = 32 I’oO'- 
U.nF9-i28Ind Ca*. 622 j A. I R. 1928 P C. >72 = 55 C 9>> = 5S A. 215 = 3> 
C. \V. N. 817 = 29 V. L U 429=48 C t. } 119 = 25 A L. J. 1215 = 55 M L ). 
651 = 30 Rom UR 1384 = 5 O W. N 65S-lo9ln.l.C.a$ ‘ 
lU=lo5Ind.Ci« 531 ;ll U >928 Nag 7^=23 N 17.^. 106 Ind. Cas. 3.6 ; 

A. I. 1\ 1927 P C. ilo-iLiicW. 93=54! A 126 = 31 C. \\. N. 49,-10. Irvl Cas 
FS9(P.C); seealsa 10 O W. N F7=l47lnJ. Ca«, »2i. A question of law 11 
said to be inaolvcd in an appeal «n l-r f. no tf « «e-l not be^eJed 
cf appeal or if such question may aiisc in certain contingencies. Tlie word 1 

C. r. Code— 31 
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^ C. 131=^6 Ind. Cas. 807 ; see also 
■ 1923 Mad. 30=30 M. L T. 337 » 


lnd.Cas.gi8 Constmciion of pirticolar documents otdif-aTily cannot be tteattd as 
a question of general imporiance or a substantial qoes ion of law. A. I. R. 1922 
Oudh 214=73 Cas 407 ; 40 Ind. Cas. 182 ; A. 1. R. 19*5 Oudh 219=83 Ind. Cas. 
90. But the interpretation of a dccument may amount to a substantia) question of law, 
but that will depend on the circumstances of each particuhr document. A. I. R- 
1934 Oudh 433=11 O W. N. 1055 = 151 lod. Cas 307. The question that Sub- 
Judge has no jurisdiction to go behind the order of the sale* iffter and that the 
order of the sale-officer cannot be questioned by the Civil Court in execution pr^ 
ceedings IS not a substantial question of law. A. I, R. 1934 Oudh 299=11 0. W. 
N. 577. Whether the rule of constructive judicata is applicable in a case is not 
a substantial question of law. 157 Ind. Cas 605=61 C. L. J. 69. Where in the 
begining the plaintiff had made certain allegations which at a subsequent stage of 
the trial changed and the High Court found that the new facts alleged by him were 
the correct facts and having found them true decreed the plaint fTs suit: Heid 
this IS not a substantial question of law. A I R. 1935 Lah, 91 = 157 Ind. Cas. 1024 
Where the decision regarding the title to certain property is contained in a decision 
to which the petitioner was a party but the petitioner seeks to show that no decision 
was given in respect of bis tule, this is not a question of law but is a question of the 
imerpretation of that decision. A. I. R. 1937 Pesb. 61. Wbeie the applicants 
applied for leave to appeal (0 His Majesiy in Council, challenging the act 
of executive Government of U P. of Agra and Oudh in taking the estate 
of applicants under management and supetintendence of Court of Wards, 
and such nutter was settled by statute contained in U P. Court of Wards Act: 
Held that the application did not involve a substantia] question of law within 
s. 110 and so leave could not be granted. A. I R. 1937 Oudh 13s Where 
the only question of law raised by the appllcniion for leave to appeal to Privy 
Council, is concluded by a decision efthe Privy Council or a long series of decisions 
there IS no substantial question of law involved, and leave should not be granted. 
A. 1. R I93t Rang 283-133 Ind. Cas 494 •■9 Rang. 360 5 51 C. L. j. 270- A. I. R. 
jgii Cal 174—126 Ind. Cas 719 ; 132 Ind. Cas. 2 ; 32 P L R. 599 -A. I R. 193* 
lj.n. 753— 134 lad Cas. 790. A point of law to be substantial should be such as to 
impress the Judges that it is debatable in view of the authorities or that the 
authorities themselves may require reconsideraiioD A. I R 1933 Pa'. 703(5. D)*- 
146 Ind. Cas. 744. The words 'substsniial question of law" intbeiaiit clause of 
section no, C. P. Code mean a substantial question of law as between the parlies 
in the case involved and not a question of general importince. A L R. 1933 OuJh 
4og=ioO W. N. 879 ; see also 14 Lab 609=34?. L. R 946= A. L R. 1933 Lab. 
690 : A. I. R. 1933 Mad. 221 = 142 Ind. Cas 77*. A point decided by tiaifortn course 
of decisions cannot be a substantial question of law. A. 1. R. 1933 Lah. 1044 In 
considering whether a -wakf is illusory or not the construction of a document 
involves a substantial question of law. J45 Ind. Cas. 549=1933 A. L I. i72=*A. I. R- 
1933 All. 461. 


Where the decree of the High Court is oae of aeStcnilion except asicgardsa 
variation made in the lower Court’s decree with the consent of the person trying 
to appeal to the Privy Council, those persons have to show that a substantial 
question of law is involved A. I R. igri Cal. 81 = 25 C W. N 775=66 Ind. Cas. 
621 ; see also A. 1. R tgri Cal 94 = 33 C. L J 131=62 Ind Cas 20? : A. J. R- 
1924 Pat. 463=5 P.L.T. 17 = 75 Ind Cas 58 ; A I R. 1924 All. 66=4sA 667=21 
A L. J. 665 = 75 Ind. Cas 100 ; A. I R. 1926 Nag 5 = 89 Ind. Cas 941: A. I. R. 
1926 Oudh 17 = 2 0 W.N. 860=91 Ind. Cas, 93; A I R. 1927 Cal 543=45 CLJ. 
426=3* C. \V. N. 572 — 103 Ind. Cas. 65 ; A. I R.i9290udh 53=50 W.N 1076= 
114 Ind. Cas. 320; A. I. R 1929 Bom. 34i = 53B 552 = 31 Bom. L R. 032 = 119 
Ind. Cas. 782; A I. R 1929 Bom 159=31 Bom. L R 619=1 19 Ind. Cas. 771 ; A.L 
R. t93p Lab. 554-31 P. L. R. 256=123 Ind. Cas. 5*3 5 A I R. 1928 All. 28o = 5oA. 
640=26 A. L. J. 336=108 Ind. Cas 238; A. I R 1927 Mad. 413=5? M. L. j- 
375=103 Ind. Cas. 3 ; to L. B. R. 597^62 Ind. Cas 71 ; A. 1 R. 19-9 Nag. 85 = 110 
Ind. Cas. 855. 


Where authoritative decisions of the Privy Council exists on a matter that matter 
docs not remain a substantial question of law. A. I R. 1926 Oudh 381 (F. B )=i 
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Luck. 265 = 29 O. C. 21S=*3 O W. N. 557=95 Ind. Cas. 193. A substantial 
question of law is a quesiation of law in respect of which there may be a difference of 
opiniort. 26 P L. K. 614 = 92 Ind. Cas 479 ; A. I. R. 1929 Lab. 55=9 Lah. 581 =29 
P. L. R. 529 ; A. I R. 1924 Lab. 473=78 Ind. Cas. 417 ; A. I. R. 1926 Naf;. 215=90 
Ind. Cas. 270. Particular law point is not laid down by Privy Council. It is still 
materidl question of law though cases involving somewhat similar point has been dealt 
with by the Privy Council. A. I R. 1929 Rang. 280=7 Rang. 271 = 119 Ind. Cas. 21S. 
Question of appeal to Privy Council from interlocutory order passed by High Court 
does not arise till the suit is finaPy decided. A. 1 R. 1934 Lah. 26=35 P. L. R, 
347=148 Ind. Cas. 54- 

Wheiher the inheritance of the cash allowances [known comprehensively in 
Berar as lawajatta is governed by the tn-tm Rules or hy the law relating to ordinary 
pensions, is a question of considerahle public Importance. A. I. R 1927 Nag. 63 = 
96 Ind. Cas. 751 The application of well-defined legal principles to a pirticular 
set of facts is not a substantial question of law. A. I R. 1928 All 61 = 50 A. 203 = 
25 A. L J. 970=107 Ind Cas 33; see also AIR. 1928 Nag. 76=23 N.LR 
156 = 106 ind. Cas 366. The Court can grant or refuse to grant time for makingup 
deficit Court-fee, and whether a Court has used proper discretion in a particular 
case is a substantial question of law 63 Ind. Cas 222. Construction of an indemnity 
bond IS a mixed question of law and fact ; and as regards the law it is n substantial 
question. A 1. U. 1927 Mad 443=(l927) M. W. N 3t}= 53 M. L. J. 375 = 39 M- L. 

T. 15= 103 Ind. Cas 31; see also A. I R 1919 Pat 561 = 117 Ind Cas. ig3; Point 

not directly decided by any Courts in India, but well established upon principles 
laid down in such cases, is not a substantial question of law. AIR 1928 Pat. 
581 = 110 Ind Cas. 483, see also A. I R 1937 Rang 288 Where reasonable 
discretion has been used m granting a decree for specific performance, the right of 
such discretion involves a substantial question of law and satisfy the requirements of 
s. tio A I R 1928 Nag 3}2=ii3lnd Cas 430=114 Ind Cas. 28. Whether the 
law of pre-emption applies to estate part of which is movable property ts a substan- 
tial question of law A I H 1928 Rang 132=6 Rang 169=110 Ind. Cai. 386. 
Appltcabiluy of Limitation Act to suits by minors against adnnnisirators for account 
IS a substantial question of law 45 I--* r-- --- 

importance, a certificate for leave to • * . 

54 Ind. Cas. 463 5 $6 Ind Cas. 526. • ... , ■ • 

in second appeal is net a substaoml . * ' • . * • * 

granted in such a case. A. 1 R. 1923 All 463=76 Ind. Cas. 516 Leave should be 
granted where the interpretation of documents involves a substantial question of law 
A. I. R. iqj4 All 559=46 A. 227=79 Ind Cas 213. Refusal to grant Rave under 
cl 13 of the Letters Patent to file an additional written statement is not a substantial 
question of law, A I. R, 1922 Dorn. 11=24 Dom. L. R. 196 = 77 Ind. Cas. 941. 
Where the trial Court in its discretion, refuses to extend the time for putting in 
Court-fees, it can hardly be said (hat the question is a substantial question of law 
arising between (be parties to the case. It is more a question between the Court 
and the plainiifT A I. R. 1918 Lab. 560=110 Ind Ca*. 179 Wheiher certain 
documents executed by a Hindu widow were binding on the estate and the rever- 
sioner is not a substantial question of law A. I. R. 1938 All 19=103 Ind Cas 654 

The principle that although the point of law may be obviously uotenable, if the 
decision in the case turns upon it, that point would be a subsUntial point of law, 
is not tenable, A. 1. R 1928 Mad 223=39 M L T. 655 = 107 Ini.Cas.643 
Whether mistakes, which though not material, are sufficient to entitle (he Court to 
reopen a settled account, is a question of law. A I R.iQtyPai 311 = 103 Ind Cas 
752 Where it is not clear from the record whether presumptions by several sirangers 
were for exactly the same grounds as those in the suit, (be case does not involie 
questions of wide public iraportarce. A. 1 R 1923 Cal. 4S*“27 C.W. N 204 = 84 

Ind Cas. 581. Wh ' «.■ . ^ ’i • a 

substantial question ' . • 1 

legatee signing the . s 

a substantial questic ’ • ■' i' — . ■ ■ • 1— ■, 

C.as 579 The revival after 1S71 of a claim barred by hmuaiioa before 1871 is not 
a substtntial question of hn. A, I K. (9*4 271 = * Pat. L. R 314-85 Ind. 

Cas. 8 Where the grounds of appeal raise questions of law which are no; lubstasiial 
ID the sense that they arc debatable, of general interest or without previous ceonoM 
cf ihcir Lordships of thePriiy CoubciI to guide Indian Coirts, leave cannot o« 
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granted. I. R. 1915 Oudh S*5“8S Ind- Cas. ^09. SubslanlUl does not mean 
imporiant. A substantial question of law is one on wbicb there m-iy be a dmercnce 
of opinion. Where the question is one of the application of the law to the tact 

of the case, the case does not comply with tlie requirements of s. no 33 r. L. K. 
299= 132 Ind. Cas. 2«»A. I. R. 1932 Lab. 56 ; see also A. I. R, 1932 Oudh 134-9 
O. W. N. 103 = 138 Ind. Cas. 630 ; 1932 A. L. J. 730=138 lad. Cas 670 » 32 V. L. K. 
S9g = A. I. R. 1931 Lab 753. 

"When leave can be granted — A person in contempt cannot be heard in 
prosecution of his own appeal until he purges his contempt, and his appeal, as it is 
not proper to keep the other parly before the Court for .in indefinite perioa, can 
be dismissed. * • ' ' * _..t n. .. «nrn 


dismissal can " ' 

117 Ind. Cas. '1 ' ■ ' ' 

pauperis csp. • ■ .. 1 > 

iiSind. Cas. 8325566 also 44 Ind Cas. 781 ; 47 Ind Cas. 646=42 M._ 32- 
cannot be granted if the appellant takes up a new position while appealing to Privy 
Council. 2 U. P. L. R. (A) 402 = 58 Ind. Cas 179 Ccriificaies shoull make plain 
upon their face that the discretion has in fact been exercised A. I. R. 1921". L. 
128 = 2 P.L. T. 132 = 29 M. L T. 156=13 L W. 365 = 62 Ind Cas. 320. Leave 
rannnt be granted where the applicint's appeal 10 the High Courtis dismissed mr 
v/ant of prosecution. A I. R 1926 Rang 111 = 3 Reng 656 = 94 Ind. Cas. 464. No 
' leave to appeal lo Privy Council can be granted against an order suspending a ^5'^’ 
Irom practice, which IS disciplinary matter and not a judgment. A. I R 1922"*^ 
440=41 M. L J. 382 = 3: M L. T. 173*69 Ind Cas. 290. If an affidavit that the 
decree involves a claim respecting property exceeding ten thousand rupees in value, 
Is filed and there is no counter affidavit the High Court may assume that the peti* 
tioner's affidavit is correct. A. I. R. 1926 Lah. 416—26 P.L.R.i23“94 Ind. Cas. 
554 A defendant having no interest 10 (he prosecuiion of the suit and leiving^t 
entirely to his co-defendant cannot separately prefer an appeal to His Majesty in 
Council A. I. R. 1921 Pat 129=2 P. L T. 173-60 Ind. Cas 500. Where special 
leave to appeal is granted on tx parte application the Board is not precluded from 
going into question of competency on appeal of facts being known. A. I. R* *931 
P.C. 22-12 P. L, T. 1 = 35 C. W. N. 33-32 Bom L. R. 1576“S9 N.L)., 414-57 i< 

A. 279=130 Ind. Cas. 612 (P.C.) Where a party transfers his interest in subject- 

matter of a suit, leave cannot be granted uol* ' ’ ’ “ 

involved. A. I. R. 19:6 Rang, iii — 3 Rang. ' * • • ‘ 

nothing on record to sustain the contention 

the suit in the Court of first mstance or of the * ' ' 

was worth Rs. 10,000 or upwards a certificate for leave to appeal cannot be granted as 

a matter of right. A. I R. t933 All. 4= 143 Ind. Cas. 312= 54 A. 459 But where the 

decree involves property of Rs. 10.000 or upwards, leave can be properly given. 

A I. r.. 1933 Oudh 397 = 10 O. W. N. 880. 


111. [S. 597.1 Notwithstanding anything contained in seclton 109. 

Bar or certain appeal. nojppoal shall 1.0 .0 His Majesly in Conn- 

(n) front the decree or order of one Judge of a High Court [constituted 
by nis Majesty by Letters Patent ]* or of one Judge of a Division Court, or of 
two or more Judges of such High Court, or of a Division Court constituted 
by two or more Judges of such High Court, where such Judges are equally 
divided in opinion and do not amount in number to a majority of the whole 
of the Judges of the High Court at the time being ; or 

(^) from any decree from which under section 102 no second appeal lies. 


AmendmeDts in Burma. — In Burma substitute the words "the High Court” for 
the words “a High Court" and for "sneh High Court”— G, B. Order of 1937. 

Scop©. — This section is applicable to a single Judge of a High Court esiablishcd 
under the Charter Acl, J86r, /jy P. \V. R. P. L. R. sqi7=Az lad. Cas. 

893. No appeal lies to Privy Council from decree or order of High Court Judge. 
A I. R. 1924 Mad. 399 = 46 M. g58=46M. L. J. 117=75 Ini. Cas. 604. No appeal 
lies to the Privy Council under this section against order passed by a single Judge 


♦ The words within square brackets have been subsiituted by G. I. Order of 1937* 
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of the High Court either in appeal or on revisional application. 33 Bom. L. R iic6 
“A. 1 . R. (1931) Bom 503 ; stc also 56 C. 512 j 46 M.938. Oodh Chiel Court is not 
High Court within the me.ming of this section. A. I. R. 1932 Oudh 163. The 
prohibition in s in is unconditional Where therefore the decision sought to be 
appealed from is a decision of a single Judge of the High Court, leave to appeal from 
it to the Division Bench having been rejected, an appeal to His M.rjesty in Council 
is prohibited by s. lit. A. 1 R. 1936 Pat. io6=*l7 Pat. L. T. i73”i5olnd. 
Cas. 150. 

IIIA. Where a certificate has been given under section 203 (i) of liie 
Government of India Act, 1935 , the three last 
Appeals to Federal Court. preceding sections shall apply in relation lo 
appeals to the Federal Court as they apply in relation to appjals lo His 
Majesty in Council, and accordingly references to His Majesty shall be cons- 
trued as references to the Federal Court : 

Provided that — 

(o) so much of the said sections as delimits the cases in which an appeal 
will lie shall be construed as delimiting the cases in which an appeal will he 
without the leave of the Federal Court otherwise than on the ground that a subs- 
tantial question of law as to the interpretation of the said Act, or any order in 
Council made thereunder, has been wrongly decided ; 

(^) in determining under clause (c) of section 109 whether the case is a 
fit one for appeal, and, under section 110, whether tlie appeal involves a 
substantial question of law, any question of law as to the interpretation of the 
said Act, or any order in Council made thereunder, shall be left out of 
account 


Application in Burma —This section wlu<'h has been insetted by G. I Order 
is not applicable m British Burma. 

Section 205 ( 1 ) —An appeal shall lie 10 the Federal Court from any judgment, 
decree or final order of a K>fih Court in Dniish India, if the High Court ceriifies 
that the case involves a substantial question of law as to the interpretation of this 
Act or any order in Council made thereunder, and u shall be ihe duty of every 
High Court in British India to consider in every case whether or not any such 
question is involved and of its own motion to give or to withhold a cerlidcaie 
accordingly. 


Savings. 


112 . JS. 616 .) ( 1 ) Nothing contained In 
this Code shall be deemed — 


(o) to bar flic full and unqualiGed exercise of His Maiesty's pleasure in 
receiving or rejecting appeals to His Majesty in Council, or otherwise howso- 
ever, Or 

(^) to interfere with any rules made by (he Judicial Committee of the 
Prhy Council, and for the time being in force, for tbe presentation of appeals 
to His Majesty in Council, or tbeir . conduct before the said Judicial 
Committee. 

( 2 ) Nothing herein contained applies lo any matter of criminal or admi- 
ralty or vice-admiralty jurisdiction, or to appeals from orders and decrees of 
Prize Courts. 

Privy Council Rules — A.I. R. 1931 Bom. 278 = 132 Ind. Cas. 43S-A.I 
R. 1931 Bom. 278. 


PART VIII. 

REFERENCn, RCVIHW AND REVISION. 

113 . [S 017 .] Subject to such conditions and limitations as may lie 
mcsciibed, any Court may state a case and refet 
Reference to High Court. same for the opinion of the I Huh Court, 

and the High Court may male such order thereon as it tbinVs fit. 


Insetted by G I Order. 
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Scope — ^The High Court can entertain a reference under lhis_ section where 
if ere is a suit or appeal before the Court na’ting the reference, in which the decree is 
final. i6 C. P. L. R. 17 ; see also 7 A. 813 = A. W.N, 1885, 2<5. A Court is not com- 
petent to make a reference to the High Court under this section in a case in which 
the decree of the Court woiiid not be finih 5lnd. Cas. 5S4. A reference under this 
section must distinctly set out the legal point or points in the case, as to the decision 
of which the Judge entertain a reasonable doubt. 93 P. L. R. 19^2. There is 
no analogy between a reference and an appeal. An appeal is made by an 
aggrieved patty where as a reference is made not by a party but by a^ Court. 
The decision of the subject-matter of appeal is by the Court entertaining the 
appeal whereas the decision of the matter about which a reference is made is 
not necessarily by the Court deciding the reference. 1932 A. L J. 8l6=uo Ind 
Cas. I23 = A. I. R. 1932 All 63i=A L R. 1932 All. 1083 Reference made by a 
Deputy Commissioner as to the legality of actions of Subordinate Judge in issuing 
a temporary injunction is rot a 'Teferecce made by a Court’ within the meaning 
of the Code A. I R. I«8 Oudh 485 = 5 O W. N. 891 = 113 Ind. Cas. 800. A 
lelerence can be allowed where it is doubtful, if Conn had any reasonable doubt, 
but where the parties do not object to the reference being made. 76 Ind. Cas S19~ 
A. L R 1923 Rang. 193 = 76 Ind Ca« 519; see also 61 P. R. 1913 = 123 P. L. R 
1913; 8P R 1914. The Collector while heating an application under s 23 of ^e 
Bombay MamUidar Courts Aci 1$ not competent to make a reference under this 
section because he cannot be called a Court tryiog a suit or appeal or executing a 
decree. 14 Ind Cas. 7S2. The High Court of AlUhabad is not competent to 
entertain an application of reference from the State Court of Benares. 47 A. 323=86 
Ind. Cas 23. 

j, 114 . (S. 622.] Subject os aforesaid, any 

person considering himself aggrieved— 

(fl) by a decree or ordet ftom which an appeal is allowed by this Code, 
but from which no appeal has been preferred, 

(d) by a decree or order from which no appeal js allowed by this 
Code, or 

(c) by a decision on a reference from a Court of Small Causes, 
may apply for a review of judgment to the Court which passed the decree 
or made the order, and the Couit may make such order thereon as it 
thinks fit. 

Scope — This section has to be read with Order 47, ruler, Sch. I of the Cede, 
in as much as the Code provides that the rules in Sch. 1 shall have effect as if 
enacted in the body of the Code until annulled of altered in accordance with the 
provisions of the Code A I. R. 1934 P. C. 213=151 Ind. Cas. 4t = iiO.W.N. 
1084=40 L. \V. 383 s=i 934 A L J 918=1934 M. W. N. 1005*36 P. L. R. 3oS=» 39 C. 
W. N. 1 = 60 C L. J. 267 = 36 Bom. L. R 1179=15 Pat T. 763=67 M.I-J- 
60S (P. C) . An application for review of judgment passed by a Bench hearing an 
appeal from ihe decision of a single Judge would not lie. A. I. R. 1931 All. 244= 
i93rAL. J. 187 (F. B 1 = 132 Ind. Cas 24. A lower Court should not review its 
former order merely on the ground that a ruling of the High Court has not been 
brought to its notice on the previous occasion A. 1 R 1931 Cal. 91. The decree, 
in review, is a new decree superseding the ongmal one and, therefore no appeal 
lies from the decree originally passed A. I. R 1928 Cal. 418=107 Ind. CaS- 7S’' 
Section 1 14 and order 47 apply »o an application for review of a decree in any appeal 
under Letters Patent. A. 1. R. 1927 Bom. 232=29 Bom. L. R 371 = 101 Ind. Cas. 
766. High Court cannot disregard the express provisions ol the Code and entervam 
an application for review to His Majesty in Council but is dismissed for want of 
prosecution. A t. R. 192? Bom. 232=29 Bom. L R 371 = 101 Ind. Cas. 766. The 
powers of review can be exercised by a Court dealing with a continuous matter tn 
proceedings for the grant of Letters of Administration. A I. R. 1925 Rang. 3t4®’3 
Rang. 26i = 9t Ind Cas. 509 Generally an order rejecting an application for review 
is not open to revision. A. I. R. 1924 Lah. 400=71 lod Cas. 160. Where the 
Privy Council reversed the decree of the High Court, it is no ground for review of 

the judgment passed pnor to the decision ol the Privy Council. This section 
not auihorise the review of a decree which was right when it was made on the 
ground of happening of some subsequent event. A. I. R. 1922 Mad. 227=(t932) 
M.W.N. 304*13 L. \V. 593 = 43 M. L, 1.33=31 M. L. J. 473=70 lad. Cas. 74h 
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There is no provision in the Letters Patent appeal from review which must be 
expressly conferred. (t930 A. L. J 187*= A. 1 R. 1931 A. Ind. Cas 

2* (F. D.) ; see also A. 1 R. (1931) Pal. 409=12 P. L. T. 652=134 Ind. Cas. 630. 
It is a wrong procedure for a lower Court to review its former order merely on the 
ground that a ruling of the High Court had not been brought to its notice on the 
previous occasion. 132 Ind Cas, 815 = 1931 A, L. J. 8S9 = A. I R. 1931 All.gi. 
The Revenue Court has no power to review a judgment. 138 Ind. Cas. 46S = A. I. E. 
>932 All. 293 = 1932 A. L. J. 437 (F. B) 

A review proceeding commences ordinarily with an ex fatle application. The 
Court then may either reject the application at once or may grant a rule calling 
on the other side to show ciuse wny the review should not be granted. In the 
second stage the rule may either be admitted or discharged, and the heating of this 
rule may involve to some extent an investigation into the merits. If the rule is 
discharged then the case ends. If on the other hand, the rule is made absolute, 
then the third stage is reached ; the case is reheard on the merits and may result 
in a repetition of the former decree or in some variation of it Though in one 
aspect, the result is the same whether the rule is discharged or on the rc-hearing the 
origin.il decree be repeated in law. there is a material difference ; for in the latter 

.u. .. v««„ — 1 I j . /— .t. i Ijj former 

■ • ■ M. 871 = 139 

'■ ! . . -i * ; “ 1.669=63 M. 

■ . . . • far a review, 

but where there is no such blunder no revicrv lies. 146 Ind, Cas. 946=A. I. R. 1933 
Rang. 85. 


115. [S. 622.] The High Court may call for the record of any case 
„ . . which has been decided by any Court subordi- 

naie to such High Court and in which no 
appeal lies thereto and if such subordinate Court appears— 

frt) to have exercised a jurisdiction not vested in it by law, or 
C^) to have failed to exercise a jurisdiction so vested, or 
(r) to have acted in the exercise oi its jurisdiction illegally or with 
material irregularity, 

the High Court may make such order in the case as it thinks fit. 
Amendment InBurma— For ‘‘such High Coon* substitute “the High Court’'— 
Vi(te G. D. Order of 1937 . 


Scope— “The 

in .1 1 ' ■ ' 

wh 


115th section of the Civil Procedure Code enables the High Court, 
..n ........ii i:/.« >.% ....It .»-« ...j Court by 

' • • of a jurisdiction 

• • • • • Iiction vested in ii, 

' ■_ arny, and further 

enables to pass such order in the case as the Court may~ ihink fit It will be 

irrtgular exercise, or non* 


is not diiected against 
sdiction is not '■nvolted". 
650 = 15 A. L. J. 645 = 2 
. L. E. 715 = 40 M. 793 (P- 
A 1. R 1930 All. 158 = 


nbser' 

cxerc s ■ ■ . 

concl ' • ... 

/Vr; ■ .* . . . .• , 

J’-L.’ : : i 4. , 

Cl 5 see aho A. I. U. 1930 Lah. 465=i27lnd. Cas 159 
(1919) A. L. J. 1157= 124 Ind Cas 478 ; A. I E. 1929 Nag. 317= 120 Tod. Cas 401 
iiSlud. Cas 176; A. I. K. 1919 Kang. 21=6 Rang. 667=114 Ind Cas. 543, 
A I. It. I9J4 Sind 49 = 75 Ind. Cas. 1041 ; A I R 1913 Lah. 506 = 75 Ind Cis 437 I 
A I. R. 1923 AIL 391 = 21 iV L. J 313=4$ A. 425 = 74 lud C.is. 778 ; 10 C \V N. 
lo8o=t P L. J 465 = 3 P. L. \V. 55 = 37 Ind. Cas 129 This section ought to 
receive .1 liberal interpretation. 40 B 86=17 Oom I* E 1097 = 33 Ind Cns 358; 
13 N L. R. 303 = 12 Ind Cas 746 The section must be read as a whole. A 1 R. 
1921 U. n. 27 = 4 U. n. R 16 = 63 lr.d Cas S3S Sa long «s a Court bis jjrudictloa 
to determine aques’ion even if a wrong decision ,s come to, the High Court will 
rot intcifere in revision especially where subsuntial justice has been done. 73 lod. 
Cas. 873 Where no appeal ti«$ the remedy is by way of revision. A. I. R. 1927 
Oudh 3S9-6 O. W. N 661 = 4 Luck. 539=119 laJ Cis 357 (F. It.). In ihc 
eaercire of the powers of superintendence, the High Court may orJerihc Distrrf* 
Judge to do which he was bound to do, e .f., direct him to hear a peimoa which he 
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time-barred but the executing Court entertained 5 t all the same but the same was 
thrown out in appeal : Htld that assuming there was no right of appeal it was not a 
6t case for interference in revision. 35 C. \V. N. 31 = A. I. F. 1931 €31.435=131 
lod. Cas. 561 5 see also 46 C. L. J. 172. Where the dismissal of the mortgage suit 
after preliminary decree in abuse of the process of the Court, it can be rectified in 
revision. 8 Luck. 496 ; 10 O. W. N. 293. In the absence of question cf jurisdiction 
no ground for interference in revision under s. 115 of the C. P. Code exists. 8 0 . 
W. N. 1235 ; see also 27 N. L. R. 25i=A- I. R. 1931 Nag. 17= 130 Ind. Cas 145. 
The powers under s. 115 can be exercised to subserve the ends of justice 
and to prevent the denial ol justice. A. I. R. 1933 All. iS4='44 Ind. Cas. 
Q04 5 see also 35 Bom. L. R. 388= A. I. R. 1933 Bora. 245-, A I. R._i933 Rang. 
64=144 Ind. Cas. 163=11 Rang. 134. A wrong order passed with jurisdiction can 
be revised. 146 Ind. Cas. 258=/!. I. R. 1933 Lab. 327, An order passed under 
Order g, rule 9, even though made without jurisdiction is not subject to interference 
by the High Court in revision. 143 Ind. Cas. 222 = A 1 . R. i 933 33 '* 

poj jjg interfered in revision. 32 
■ . “ the lower Court is erroneous is no 

■ : L 380 (Rev) ; see also A. I. R i 93 * 


Power of High Court to revise. — The powers of the High Court under s. 1 15 
arestrictly limited to those matters mentioned therein. 35 C. W. N. 775 = *34 Ind, 
Cas. 1063= A. I. R. 1931 Cal 604. Where no appeal is possible to High Court it 
has jurisdiction in a fit case 10 deal with the matter under s, 115 even without an 
application on that behalf. 23 C. L. J. 235=31 lod. Cas. 812 ; A. I R. 1922 Pat. 
325-1 Pat 233 = 3 P. L. T. 445=65 Ind Cas. 122. In exercising its powers uuder 
s.nsofthe Code, the High Court has power to make such order as the justice of 
the case requires, 42A 18=17 A. L J. 868=52 Ind. Cas, 263 The civil revisional 
jurisdiction is in reality an aspect ofthe civil appellate jurisdiction, 20C. W. K. 
1071 = 170.1*. 1.339=430.1143=35 Ind. Cas 515. Powers of revision should be 
exercised in cases where there would be iDuUiplicity ol proceedings unneces- 
sarily but for High Court's interference. 60 M. L J, 713— i32=Ind. Cas. 311. 

vru„.„ ... J ......TV-. r r.. appellate 

. • (Visional 

•w under 

4 I le Chief 

• ' image or 

will not 
■ *6 Oudh 

■ . ■ • . interfere 

■ ■ " d. 212= 


'* * • aseona 

totally incorrect and inequitable view and injustice has resulted and a further 
a.. ... Court in revision to go 

• merits. 32 P. L R. 7 10= A. I. R- 

_ * interfere m revision except at the 

* . • conferred upon it by s. 115, Cit‘‘ 

, ' IS open to High Couit to interfere 

even i«0 in order to remedy injustice. A I. R 1936 Sind 1 = 160 Ind. Cas. 3 ^* '• 

, '936 Pat. 591 . But the powers of the High Court are 

limited by .. 115 and all it can do is 10 determine whether the lower Court examined 

itsjurisdiction with material irregularity. A. I R. 1936 Nag 140 

. ^ - ■ ■ ■ S 

. ' • ■ . ■ , 5 


Ttom^L *R“7ii = m revision A ‘l. R. 1922 Bom. 207=24 

jurisdiction inierfe/e unrt^r ^1?* *69 The High Court cannot in its revisional 

St'iilfe'^riJSsion! ■'a L R “* * o^us^ce. ^H^gh ^CourYS 

^ ^ Orders disallowing or allowing claims to rateable 
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drstribution are not revisable except In very exceptional circumstances. 6o Ind. 
Ca?. 371 (Lah). The High Court can Interfere in revision where the lower Court 
refuses party leave to adduce evidence In guardianship proceedings. A. I. R. 1931 
Cal. 59= 130 Ind. Cas. 449. The High Court will interfere in revision to prevent 
multiplicity of proceedings. A. I. R. 1931 Afad. 511 = 34 L. W. 53T = i3t Ind. Ca'. 
14- Where the lower Court has found a different case for the petitioner from that 


cannot interfere in revision. 54 Mad, 627=130 Ind Cas. 177 = 33 L. 'V. i'68=A. I. 
R. 1931 Mad. 83 = 63 M. L J. iQt. 

Wrong allocation of burden of proof as to certain issues is not revisable. 35 P. 
L. R 334. When an order for restitution Is based upon inherent powers of Court 
rather than on terms of s 144. the section is inapplicable and no appeal lies from 
such an order. But when the order is one refusing restitution, a revision will lie 
against the order. A L. R. 1934 Mad. 33o«A I R. 1934 M 320 = 39 L W. 574 
Omission to give finding on necessary issues is failure to exercise jurisdiction. A. f. 
R* *934 Pesh. 33. Decisions that plaintiff was in constructive possession and 
defendant’s refusal to restore possession amounted to trespass are not questions of 
jurisdiction. A. f. R. 1934 All. 54*. The High Court is not bound to exercise 
junsdictlon under 5 J15 except in cases where not doing so will cause grave 
injustice. 140 Ind. Cas. 226= 1932 M. W N 1262 = 36 L. W, 5S6 A wrong decision 
on a question of w is not a subject for the interference of the High Court. 
135 Ind. Cas. 8'S-33 Bom L. R. i596=A. I R 1932 Bom. 81 

An application to restore a suit dismissed for default under Order 9, rule 
3 would lie A. L. R. 1934 Pcsb. 13— A J. R 1934 Pesh. 13, It 1$ so mainfestly 
improper that one party to a suit should be given a commission and the 
advantage of a report by the Commissioner wiiboui knowledge of the opposite 
party that this alone would be sufficient to jusiify the interference of a revision 
Couir. 1934 M* W. N rjj. If the trial Court applies its mtod to the tnitter 
before it With due reference to the provisions of order 23 and gives its decision 
because It considers that the circumstances of the case do fulfil the requirements of 
the rule, then It becomes a matter of exercise of the discretion vested in the Court 
and the High Court will imerfere in revision. A I R 1934 All. r37. Where the 


in the case, no revision lies ag.-'*** 

rule 22. A. L. K. 1934 P, 46. Wf- • . , . 

first appcil.ite Court, though no •• .... . , . . 

set aside by the High Court in rev « > ■ • 4 ' , 

79. Though f. 115 is inapplicable r .... j... -« . 

can be saved to parties. A. I, R. . t 

cannot be cx.smined in revision. / *4 ■ . ■ 

revised by High Court 50 Ind. Cas. 470 uui lue iiigu Cuuii ljuuu; iii CAeiuisiug 
the special powers given by s 115 enter into the question vvhether upon the facts a 
particular order is right or wrong and it is doabtful if it can extend to time fixed by 
the lower Court for the doing of a particular act 30 C. L J 64 = 52 Ind Car. 4. 
The powers of High Court under s 25 of the Small Cause Courts Act are wider 
than under s. 115. A. I. R 1921 AIL 32S=I9A. Lj 555 = 63 Ind Cas. 435 Where 
the Small Cause Court Judge rctorned a pliint which had been first presented to, and 
returned by the Munsffto be presented before the former. H'gh Court can make 
such an order ns would enable the plaintiff to have his action tried A. I. R. i9JS 
Pat. 368 = 2 P. L. T. 739 — 64 Ind Cas 891 No revision lies to the High Court from 
an order of remand passed by D.sirKt Judge as a Court of appeal from the order of 
Asiiit.xnt Collector under the Agra Tenancy Act. A I. R 19x1 All a36 = i9A.L.J. 
596 = 63 Ind. Cas. C91 ; sec also 72 Ind. Cas. 10x3— A.I R. (924 Ou3h l5«io 
O. L. J. 191. An improper order of the District Court refusing payment of money 
to the guardian of the person of a minor can be set aside in revision. 41 lad Cas 
240. So long .ns a sutwrdinaic Court has arrived at a finding based oa eVidesce 
before it, the High Court »iU not interfere io rcvisinn under s. 115. 34 fni Cat jxi. 
It ts the prii ilegc and prerogitWc of the High Court when once a record Is brought 
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time-barred but the executing Court enterUined it all the same but the same was 
thrown out in appeal : Held that assuming there was no right of appeal it was not a 
fit case for interference in revision. 3S C. W. N. 3l = A. I. R. 1931 031.435 = 131 
Ind. Cas. 56t ; see also 46 C. L. J. 172. Where the dismissal of the mortgage su:t 
after preliminary decree in abuse of the process of the Court, it can be rectified in 
revision. 8 Luck. 496 ; 10 O. W. N. 293. In the absence of question cf jurisdiction 
no ground for interference in revision under s. 115 of the C. P. Code exists. 8 0 . 
W. N. 123S ; see also 27 N. L. R. 25i = A. L R. 1931 Nag. 17=130 Ind. Cas 145. 
The powers under s. 115 can be exercised to subserve the ends of justice 
and to prevent the denial of justice. A. 1 . R. 1933 All. 154=144 Ind. Cas. 
904; see also 35 Bom. L. R. 388=A. L R. 1933 Bom. 245-, A I R. 1933 Rang. 
64= 144 Ind. Cas. 163=11 Rang. 134. A wrong order passed with jurisdiction can 
be revised. 146 Ind. Cas 258=^ I R. 1933 Lab. 327. An order passed under 
Order 9, rule g, even though made without jutistlicuon is not subject to interference 
by the High Court in revision. 143 Ind. Cas. 222=A. 1 . R. 1933 Oudh 331. An 
erroneous decision as regards w can not be interfered in revision 32 

P. L. R. 130. The mere fact that ihe decision of the lower Court is erroneous is no 
ground for a revision. 80 W. N. 1235= 12 L. R. 380 (Rev.) ; see aUo A. 1 . R * 93 * 
Rang. 111 = 132 Ind. Cas 832. 

Power r * under S.115 

are strictly W. N. 775= 134 Ind, 

Cas. 1063° . 4 • lie to High Court it 

has juiisdi 15 even without an 

application on that behalf. 23 C. L. J. 235=31 Ind. Cas. 812 ; A. I. R. 1932 Pat. 
535=* Pat 232=3 P. L. T. 445 = 65 Ind. Cas. 132 . In exercising Us powers iinder 
s. X15 of the Code, the High Court has power to make such order as the justice of 
the case requires. 43 A. 18=17 A. L. J. 868=52 Ind. Cas. 363 The civil revisional 
jurisdiction is in reality an aspect of the civil appflljte jurisdiction, 20C. W. N. 
1071 = 17 C.L, J. 339=43 C. 1143=35 Ind. Cas 515, Powers of revision should be 
exercised in cases where there would be multiplicity of proceedings unneces- 
sarily but for High Court's interference 60 hi. L J 7i3 = i32 = Ind Cas. 311* 

' . nal 

. 

lief 


justify interference in revision unless some injustice is caused. A 1 . R. 1926 Oudh 
28=12 O.L. J. 62^2 0 . W. N. 543=89 Ind. Cas 225. High Court will interfere 

,r. . , . A. I. R. 1927 Mad. 212= 

• ver Court has decided the case on a 

istice has resulted and a further 
he High Court in revision to go 
merits. 32 P. L R. 7io=A. I. R* 
■ , * interfere m revision except at the 

1. J .. J ' . conferred upon it bv s. 115, Oivil 

open to High Coutt to interfere 

sleaho /rPat 7?Ri l ? remedy injustice. A. I. R. 1936 Smd i = i6o Ind. Cas. 36* 5 
see also 15 Pat. 738-A. I. R. 1936 Pat. 591. But the powers of the High Court are 
e whether the lower Court examined 
_ ’ R 1936 Nag 140 

-9- Ijid. Cas^288 Power of decision should not be exercised except in aid of justice 
olnd Cas Mc Rpfti^i * 1 _ .t. ; 7 . 


out just grounds is a“groundior^,meHerenS^^^^^^^^^ ? 


A. I. R. 1025 Pat 123= 

_ _ A. I R*. 1922 Bom. 207=24 

iurisdictlon interferV “‘Sh Court Cannot in its revisional 

iTcr L J ^49=13 SLR 2^^^^ 36. Legal Practitioners Act. 

i88 = i6L.W 79-i2,Cr L I 433 . see also A. I. R. 1923 

the lower Court acts ma ^ amoum.nt J' Where 

interfere in revision. A T r Tw S of justice, H^^gh Court can 

competent from order refusing to^ake^refwnr*^ I ^^^ision is not 

699 = 25 Bom. L. R, 30" ® OrX« Vt » ^ ^-‘923 Bom. 290 = 4? f 

^ disaJfewing or allowing claims to nateable 
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dl«r!l«iiinn arc nst r«r!jaMe eic<rt In Wry ftcepiinnil circumsianccj. Colnif 
Ca«. 371 (Ijh). ll’c Hipli Court can Irlcffcee in revision where the lower Court 
tefost* party leave to adduce evidence In goanllanship prccecdinjs. A.1. R. 1931 
Cal. C9»»i3o Ind. Cas. 419. The HirH Court will interterc in tcrijion to prevent 
mnlitpjiaiy of proccedmj:* A. R. 1031 Med. L W. 53t«l3l Ind. Ca*. 

14. Where the loner CouTi hat fcrrnil a different cate fur the petitioner from that 
set up by them in ih* • • •, • • • 

jusiiltes inttiftrence • - • 

question whether a 

salaried olRccr unde • . 

Board Act of 19*0 1« ■ ■ - 

cannot interfere in rcMSiuu. ^4 ..iau uayv’iju no uji.iv/ojjl. sv, iou»A. i. 

1931 ^!ad 83»63 M. L J *191 

Wrong allocation of burden ef proof as to ceriam issues is not rcviiabie. « P. 
L. K. 334 When an oriler for tcstiiution Is based upon inherent powers of Court 
rather than on terms of; 144, the acciiofl tt inapplicable nnd no appeal lies from 
such an order. But when the order ts one refuting reitiluiion, a revision wdl he 
against the order. A I. R t934 M.ad 330-A I R 1934 M 3:0-39 L W. 574 
Omission to gite finding on necess.ary issues is fjilure to exercise jurisdiction. A. I. 
^ >934 Besh 33 Decisions that plamtiiT was in conttruciive possession and 
defendant’s refusal to restore possession amounted to trespass are not questions of 
jiirisdictior A I R 1934 Al' S4t liie High Court is not bound to exercise 
jurisdiction under s iij except m case* where not doing so will cause grave 
injustice 141 Ind Cas 2:8- 193: M W N 1262 — 38L.W 586. A wrong decision 
on a ques'ion of rcj /iKfrcj/.! IS not .a subject for the interference of the High Court. 
13s Ind Cas. 8 3-33 Horn L U 1598-A. I U 193211001 8t. 

An application to restore a sun dismissed for dehault under Order 9, rule 
3 would he A L n 1934 I'esh 13-A I R 1934 I’esh. 13. It is so mainfestly 
improper that one party to a suit should be given a commission and the 
advantage of a report by the Commissioner without knowledge of the opposite 
party that ibis alone would be sufficient to justify the interference of n revision 
Couit. 1934 M W N 155 If the trial Court applies its mind to the matter 
before it with due reference to the provisions of order 23 and gives its decision 
because It cons'-**" - * •’ • • 


the rule, then it ' * 
and the High 
C* •** ’■* ’ 


Vy. itiough s 115 1$ ina — ’ »' 1 

can be saved to patties. , 

cannot be examined in rev 

revised by High Court. 50 mo. ayu. J>ui uiu iiigii ouuu uauiiUL 111 eviiLiiiiiig 
the special powers given by s. 115 enter into the qoestion whether upon the facts a 
particular order is right or wrong and it is doabtfu) if it can extend to lime fixed by 
the lower Court for the doing of n particular act. 30 C. L. J. 64 — 52 Ind. Cas. 4> 
The powers of High Court under s. 95 of the Small Cause Courts Act are wider 
than Under s. iij. A I. R 1921 All. 325— 19 A. L J. 555=83 Ind C.xs 435. Where 
the Small Cause Court Judge returned a plai"* •' 
returned by the MunstTio be presented • ■ ■ 

such an order as would enable the plaintilT * ■ ' ' 

Pat.368-3 P L T 739=84 Ind Cas 8gi. ' - • 

an order of remand passed by District Judge as a Court of appeal from the order of 
Assistant Collector under the Agra Tenancy Act. A I. R. 1921 AH 236 — 19 A. L. J. 
596—63 Ind. Cas. 891; see also 71 Ind. Cas. 1023 — A I. R. 1924 Oudh 16— lO 
O. L. J. 19T. An improper order of the District Court refusing payment of money 
to the guardian of the person of a minor can be set aside in revision, 41 Ind- CaS. 
240. So long as a subordinate Court has arrived at a finding based on evidence 
before It, the High Court will not interfere in revision under s 115. 34 lod Cas. 521. 
It IS the privilege and prerogative of the High Court when once a record is brought 
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before it -which is so erroneons as manifestly to amount to an injustice, to exercise 
its powers of superintendence to revise such order or set it aside and direct such fur- 
ther proceedings to be taken as justice mAy require. A I. R. 1920 Pat. 56 = 1 P. L. 
T. 467=56 Ind. Cas. 155. • Putting the plaintiff to election regarding two causes of 
action joined in his plaint can be revised. A. I. R. 1922 Mad 436 = 16 L, W. I7S“ 
(1922) M. \V. N. 453 = 43 M. L. J. 218=69 fnd. Cas. 966. 

Wrong procedure is no ground for revision where substantial justice has been 
done. A. I. R. 1926 Cal, 245=86 Ind. Cas 756 ; A. I R. 1925 Cal. 1223 = 8? Ind. Cas. 
7505 A. I. R 192s Pat 36=3 Pat. 778=6 P. L. T. 309 ; A. I, R. 1925 Pat 674 = 
7P. L. T. 82 = 89 Ind. Cas. 814; A.. LR. 1924 Mad. 586= 19 L. W. 532 ; A. I. R. 
1926 Mad 1059=24 L. W 443=97 Ind. Cas 79S ; A. I. K. 1928 Mad. 234= 107 Ind. 
Cas. 815 ; 120 Ind Cas. 174 (Lah). 

till. . — -r -1 .1 - • • . • - - .t . , jg re-iransfer 

which it was 

■ • . 495 Where a 

;■ ^ ^ , pealable order 

invents a novel form of procedure and makes a non-appealable order ihe High 
Court can revise the order. A. 1. R. 1924 Oudli 11 = 10 O L. J. 209 = 74 lod. Cas. 
335. The enquiry by ihe High Court as to the jurisdiction is not confined to the 
lower appellate Court alone, it can also enquire whether the Court of first instance 
has failed to exercise its jurisdiction or not. A, I. R 1925 Oudh 163 = 80 Jod. Cas. 
694. The High Court has jurisdiction to revise an order of the lower Conn 
restoring a suit dismissed for default A. I. R. 1929 All. 599*Si A. 908= 1*7 Ind. 
Cas. itr. High Court cannot in revision correct an error of judgment. A I. R. 
1929 All. S8 i*<(1929) a. L.j. 911 = 51 A 957-121 Ind, Cas. 2675 A, I. R. 1929 
All. 683=1939 A. L J 961 — 119 Ind. Cas. 85^ 

The acts of a District Judge under Act XIV of 1920 arc open to correction by 
the High Court under its revisional jurisdiction exerciseable under s. ri;. A.I.H. 
1939 All. 581-1929 A. L. J. 911 = 51 A. 987-121 Ind. Cas. 267. Whether a parly’s 
pleader was authorized to state that his client would abide by the decision of the 
High Court in another suit, is one of fact on which no revision lies. A. 1. R. 1929 
Mad 416— 120 Ind Cas. 742. Order on election application if absolutely unj'ust is 
open to revision, A. I. R 1927 Mad 935-103 Ind Cas. 821 5 see also A. I. R. 1939 
Nag 282-12N. L, J 83 = ti9lnd. Cas. 682 ; butsee A, I. R. 1930 Mad. 225-136 
Ind. Cas. 97. 

.V. barred but the executing Court efijer* 

• assuming there is right of appeal, it is a 

»93i Cal 435=131 Ind. Cas 561. An 
a partition suit without specific notice 
43 Ind. Cas. 458. Where facts and law 
■ . though erroneous is not open to revision 

rtificate to an auction pur^aser when he 
order can be revised, i P, L. T. 446=3 
1. iv. Vv. 70-30 iuu. 5/0, Wiiere the High Court is satisfied that the subor- 
dinate Court has failed to exercise its inherent power to restore a suit for default, in 
a proper case it may interfere in revision 122 Ind. Cas. 585 Revision lies against 
an improper order of remand. A. I. R. 1923 Mad. 113 = 30 M. L. T, 314 = 16 L. 
W. 593=70 Ind. Cas. 665.^ In cases where no suit lies it is the practice of the High 
Court 10 interfere in revision. A. I. R. 1932 Cal 19=26 C. W. N. 169 = 70 Ind. Cas. 
539 A revision lies where the finding is vitiated by an obvious error A. I. R. 1922 
Nag. 111 = 5 N. L. J. I. Miscoustrucuon ofa material document and omission to 
consider other evidence on record are suEBcient grounds for interference in revision. 
L. K. 4 *s. 248 Rev. A revision lies where the lower Court held a suit bad for mis- 


goimoeviutiii.e auauteu Dy toe applicant on the ground that it was unnecessary 
can be revised. (1919) Pat, 60=49 Ifid. Cas. 389 Suppression of an issue of 
limitation and refusal on the part of Ihe Court to follow a statute of Legislature 
Justify revision under s 115. 27 P. W. R. 1920=116 P. L. R. 1920=55 Ind. Cas. 
55. Where substantial justice has been doae no revision will lie even though the 
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<!ccl»ion he etrontnuj 49 trii!. C.is }ll ; see a 1 «o 67 tnd. Ca<. 743. Wliere a Court 
findi the Ims of a rtocuirent rot rrened and refuses to admit secondary evidence it 
cannot fie said that it ) as refused to rsctcite jun*<lkl<on or has exercised jiirlsdic* 
tion with material irregularity, nor is there any pros* or palpab'c error to justify 
interference in resisicn. A. I. U. 1029 Nap. 2f3«t2l Ind. Cas. 33. Kcsisionlics 
where the lower Court’s findinp is obviously incorrect. A.I.K. 1922 Nap. 104*»19 
N. L. J. t3i«S N. L J. t e»67 Ind. Cas. E06. 

Where « Loner Court decides a case on .1 question not arising in the case, a 
resision lies on that ground alone. A. f. R. 1930 Lah. So«i29 fnd. C.is. 6S9. 
Intctfcicnce in resision is discretionary and when liLely to work .apiirst the interest 
of justice such a course should not Ik mken A 1 . 1 \ 1930 I.ah. 4l7**t27 Ind. Cas. 

•ir .*• r ‘--s — r~ revision svhen the suit is 

■■ ■ : ■ «. I '. : 'orofls'v orerrorof fset 

. , ... ... • , £31-12; Ind Cas 274 

■ . ■ ........ , • ■ IS no ground for revisinn. 

• I . -S' ....... •• • --qM.L T. lt-26 L.W. 

;■ , • : . • •• I . ii . of pennon for revision 

does not bar frcdi apptic.anon. A I. K 1928 f.ah ;;o— no Ind Cat. S33. Where 
finding of fact is not based on due cons'dcranon of law 11 is open to revision. A I K. 
192S Mad 4E40 109 Ind. Cas. f 9^. An order for transfer made wiihoiil notice to the 
other party can be set aside m revision A. I U 192; Lab. 189-79 Ind. C.at. Ct 4 . 

• ‘ points indispntc lustifies interference in revision. 

'I . I ' I , • • > lower Couit disregards the admissions in the 

• •• • if..ainst the pleadings. High Court can interfere in 

levisiuii. A. 1. K. 19^4 N"k’. iui-7 N. L. |. 13— 3t N. L. K 6-76 Ind. C.as. 46. 
Where High Court would not interfere even tn second appeal it will not do so in 
revision. A I. R. 1929 Mad. 239- 116 led. Cas. 133. 

An application in revision ts matter of discretion for ilie High Court .and it will 
net interfere wuh an order though made without jurisdiction svheii inicrference iviili 
such order amounts to doing grave injustice A. I K 1930 I’ai 279*12!* L. T. 
349— 126 Ind Cas 910. The High Coust can mtetfere in revision if an applic.ation 
under'’' • • • • ’ I K. 1923 M.ad. 659-17 

L. W. * • •• • s suit of Small C.ati*e nature 

is iriec 1 • • • • ••. • A. 1 K. 1922 Mad. 352-47 

M. L. , i *. < *. “Vision lies where there is na 

prejudice and the order complained against does not affect .apphcani’s interests. 
66 Ind. Cas. 127 (Cal). A revision can lie where a decreediolder is deprived 
of his just remedy by an erroneous view of the Court. A.l U. J930 Lah. 512-31 P.L. 
K. 105. \Vhere the lower Court finds that the defendants evade service and refuse 
postal notices, and at the same time gives a finding that there is no due service 
the High Court can direct the lower Court 10 reconsider and come to a consistent 
conclusion. (1930) M. W. N. 1227. If the lower Court’s method of arriving at the 
conclusion ts_ irregular and the point at issue is misconceived there is sufficient 
ground for High Court’s interference in revision A I 11 1929 Kang 244-7 Kang. 
300=119 Ind. Cas 740 ; see also A - 1 R. 1919 Rang 347=120 tnd Cas 404; 

A I R. 1935 Mad E84-48M L. J. 6S5;A. 1 . K 1923 Pat. 518-4 P. L. T 401 = 

! Pat L. R 89=72 fnd. Cas. 148. 

A finding based upon no evidence can be interfered in revision A I R. 1925 
^h. 278=6 Lah. L. J 593 = 86 Ind, 035.383 If a suit not maint.vinable at all, 
it might m some cases be advisable for (he High Court to interfere and (bus to 
prevent further waste of time and money. A I R. 1925 Mad 820=48 M.L J. 
534^87 Ind. Cas 194; sec also 48 M L J 4Si“A I K 1915 Mad 707 = 87 Ind. 

Cas 113. Rerisional powers are discretionary A.l R 192s All 364 = 85 Ind. 

Cas. 660 Revision lies ag.-tinst order reducing interest without discretion. A.l R. 
1927 Lib. 798 = 100 Ind. Cas 75 No revision lies where there is no prejudice and 
the order complained against does not affect appheant’s interests 66 Ind Cas. 127. 
A revision does not lie only on technical grounds 63 Ind Cas. 140 No revision 
lies when suit partly not tn'ableby Small Cause Court bat fried on merits without 
objection A I. R 192$ All 51=81 Ind Ca® 870 Failure to treat a suit as an 
application for evecuiion can be rectified in revision A I. R. 1911 Nag. 130 
Where properly attached before judgment is in Court, and decree is passed in the 
suit but the decree-holder does not apply for evecution of his decree, and the holder 
of another decree applies for attachment of the property, the Courtis entitled to 
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order the attachment and failure to give notice to the other decree-holder does 
not merit revision orders 115, A. I. R. 1921 Bern. 219=45 B. 360. Where the 
words are clearly susceptible of more than^one interp'etation the High Court wi 1 
net interfere in revision on a mere question of ioterpretation of words in a document. 
A. I. R. 1923 All. 269=80 Ind. Cas. 313. 

An order of remand can not be revised. A. I. R. 1923 All. 464=76 Ind. Cas. 525. 
In revision from decision of Small Cause Court, High Court can question decis.oa 
on facts, if such decision IS not justified by evidence. A, I. R. 1923 Nag. 292=9 N. 
L. R. 72. Revision does not necessarily be on score of exercise of jurisdiction. A. I. 
R. 1927 Nag. 161 = 100 Ind. Ca«. 37. Order of insufficiency of security furnished 
is not revisable. A 1 . R. 19:6 Oudb 160=90 Ind. Cas. lOji- Decision of the 
Rangoon Small Cause Court under the Rangoon Municipal Act, 1922, are revlpble. 
A.l R. 1925 Rang. 367 = 4 Bur. L. ]. 161=92 Ind. Cas. 780. Dismissal of suit for 
pleader's default is not open to revision. A. I. R. 1927 Lah.. 791 = 28 P. L. R 
204=9 Lah. So= 101 Ind. Cas 444 Application against appellate order sought to 
be revised can be regarded as application against order of trial Court A I R. 
1927 Mad. 687=38 M. L. T 358 = 26 L. W. 899=102 Ind. Cas, 700- Order 
graniing extension of time if benefit of order has been already availed of, need 
not be «et aside for legal point in upsetting order would be of use for further 
proceedings only. A. I R 1927 Mad 598=52 M L J 595 = 101 Ind. Cas 646. 
Whether the Court will interfere or not in revision is entirely for the Court, which 
hears the application, to decide on the particular circumstances of the case before 
It. A. 1 . R. 1925 Bom. 341 =49 B. 535 = 27 Bom L. R. 423=87 Ind. Cas. 910. Order. 

rejecting review IS not revisable. A 1 R 1925 Oudh 594=12 O L J. 443“-. O 
W. N. 419=88 Ind. Cas. 582. Order granting application made to set aside 
abatement is order ibat suit has not abated and is not meant to give or take away 
tbe right to cooiinue suit and is therefore subject to revision. A- !• R> < 9 -^ 
9U=S« M- 701*28 L W.i64=(t928)M.W.N. 434*55 M- L J. 253 {F.B)-ii3 
Ind. Cas. 116 . 

Revision will he in a case of mistake by the lotver Court upon the fact or law oa 
its merits, occasioned by not directing proper attention to Order XXI, r. 6 o,_ to find 
out whether the attached property was in the Judgment-debtot's possession and 
whether objector was entitled to resist the claim ofihe decree-holder. A. l. R- 1929 
Cal. 225 = 49 C. L. I 51 =115 Ind. Cas 362. Order refusing to comet arUhmttical 
enor IS subject to revision. A. I. R 1930 Mad 421=114 Ind. Cas. 635. Grantiag 
instalment is matter of discretion. Omission to give reasons is irregularity but no 
revision lies on that ground. AIR. 192$ All 218=83 Ind Cas. 133. The Coutt 
can extend the time for payment fixed by compromise decree if in its discretion it 
thinks that time is not of the essence of the contract and such an order is not subj’ect 
to nvision. A I. R. 1924 Pat. 387=7 Pat. 906=82 Ind. Cas. 505. 

Case — The word ■'case" in s 115 hasa wider connotation and includes more 
ihxn a suit. A. I. R. 1936 Sind 205 In the case of a suit, it is the suit itself and not 
any branch of it which can be regarded as a “case’’ within the meaning of s. iij 
1935 0 . W. N, 1158 (F B )= 158 Ind. Cas 949. 

Record of any case which has been decided, etc.— '*No definition is to be 
found in the Cede of the word ‘case.’ It cannot, in their Lordships’ view, be confined 
to a liiigation in which there IS a pliiniiir who seeks to obtain particular relief in 
damages or otherwise against .2 defendant who is before the Couit It must, they 
think, include anes^arfe application, such as that made in this case praying that 
persons in the position cf trustees or officials should perform their trust or dis- 
charge their official duties.*' PerLordAtkin'$va.DaLtknthna'i.Vaiudeva,ifl Inil. 
Cas. 650=15 A. L. J. 645 = 2 P. L. W. 101=33 M- L. J. ^=26 C. L. j. 143=19 Bom. 
L- R. ^715=40 M. 793 (P. C.)=22 C. W. N. 5 ®. It includes proceedings under s. 10 of 
Act XX of 1863. liid. Tbe word “case” in this section covers an interlocniory order. 
A. I. R. I93« Nag. 17=130 Ind. Cas »45 s >4 C 76S ; 72 P. W. R. 1910=6 Ind. Cas. 
939. 'The word “case" IS wider than ’•suit" or “appeal" 40 B. 86=17 Bom. L. R- 
1097=33 Ind. Cas. 35S. The use of tbe word “case* instead of "suit" in s. nS 
indicates that the section contemplates legal proceedings which are not suits in 
the strict sense but which are governed the provisions of the C. P. Code. 
A.l R. 1933 Cal. 744 = 54 C. W. N. 730= 129 Ind. Cas. 367. "Case’ismore com- 
prehensive than "suit.’’ Whereas alt cases are not suits, every suit is at least a 
case. Case in section 115 is a case which has been decided. A. J. R. 1930 All. 7 So 
-1930 A. L. J. 901 = 52 A. 927 = 126 Ind. Cas. 1 j see also 9 O. W. N. 339 ; A. 1 . H- 
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1931 Lnh. 644=132 !. C. 650. •’Cate" can irean a procccdinf:. If any proceedinfr 
tna suit hns terminated, it it a case decided* A. I. U. 19:9 All. 743 «* 1929 A. L. J. 
QiStajt A. ioio=i:: Ind. Cat 685 

“Case decided by a Conn" treans a matter disposed of eneciuaUy by ibe Court 
and not merely for the time bcioR. A purely <id tnttnm order that does net 
effeaually dispose of the matter before the Court would not be “case decided". A. 
I. R. 19:9 All 581 = 51 A. 957»(t929) A. L. J._9T««ut lod. Cat. 267. Where 
the Court below decides that it shoulJ proceed with a suir, it docs not decide a 
case within the meanirg of s. 1 1$ and no revision lies The question whether that 
a trial of a particular suit or issue should go on or should be stayed, it no question 
on the merits ef the case but relates to a matter of procedure. A I. R. 1929 All. 
957 »(i93o)A. L J. 235= 121 Ind. Cat. 97. Refusal to issue a commission is not a 
case decided within the meaning of this icciiop. A 1 R. 1929 Sind 92 = 235. l-.R. 
403= 1 16 Ind. Cat. 97. The word ■‘decided" in s. 622 of the old Code, is similar In 
its purport to the word *deciJrd'‘ in section 115. A. I R. 1922 CaL 58 = 70 Ind. Cas. 
484. ’The High Court will not generally interfere with interlocutory older unless 
an irreparable injury will be done and a miscarriage of justice will inevitably 
ensue 38 C. W. N. 1946 = 60 C. L. J. 91 ; 193^ O W’. N 1 1 58 (F. 11.) = 158 Ind. Cas. 
949 An order setting as'de an /x part* decree it a case and is not an interlocutory 
order during the pendency of the suit. A. I. K. S911 AIL 294 = (>930 A. L. J. 377 ; see 
alsoA.lR 1926 Lah. 379 = 7 Lah. 161 = 8 Lah. L J. 267“77 !'• I- U* 321 =95 Ind. 
Cas. 124 s A. I. R. 1926 Lah. 344 = 8 lah, L. J. 870 = 27 1*. L. R. 710-94 Ind. Cas. 
117. Where in a suit against a firm an order refusing permission to a partner to 
file a written statement to resist the claim was passed : llthl thst as the order 
passed was not appe.aUbIe and the partner woul.l hive no right of appeal from 
decree passed Against the firm in his absence, the case is *C3ie decided" wiihtn 
this section A. I. R. 1930 All 701 = 11930) A. L J.I2J2~«A 951 -13; Ind. Cas. 
38. Whete the etigmal Court having no jurisdiction sends the suit to District Judge 
for transfer, and the District Judge passes .an illegal order for transfer there is a 
case decided and revision lies. A. I. R. 1930 Lah i95'*3» R- L R.302»i25 Ind. 
Cjs. 334. Dut the order of Court overruling the conteotion that according to the law 
governing the parties on oral will is not valid and directing further evidence to 
be produced with respect to the oral will is uot tantamount to the decision of a 'case' 
and cannot be revised. A 1. R. 1930 Lah, 418= 127 Ind Cas. 215 No revision Is com* 
petent from an order refusing to take up and decide an issue of law before evidence 
IS commenced. A. I. R. 1934 AH. 986= >934 A. L. J. 1024. Dut an order of Court 
refusing to allow an amendment of the plaint amounts to a "case decided” under this 
section. I93S A. L J. 989 5 '93S A. L. J. 309 } >935 M. L. J. 100 5 A. I. R. 1936 All. 
686 (F. B.}=I93^ A. L. J. 9J3. High Court interferes with great reluctance 
orders allowing applieaiion under Order 9, rule9, C. P. Code. A. I. R. 1934 Oudh 
497=11 O. W. N. 1373. Where a Court grants an application fora certain amend* 
inent It can not be said that the case has been decided within the meaning of s iij. 
A, I. R. 1934 All. 785=1934 A. L. J- 757. An order rejecting an application for 
leave to sue in IS a complete decision ti O. W. N. 1356= 152 Ind. 

Cas 41- * — -* ■ r- — table does not amount to 

a case ' t ‘ •• i L J. 381 = 149 Ind. Cas 

1183. ■ ... examination of witnesses 

the case. A I. R 1934 

- ... e issues is in the language 

• ■ I the form of issues. A. I. 

'• ■ ■ ■ restoration of proceedings 

• ■ ■ ... • - ling ofs. 115 A I R. 1936 

Lah 618. An order remitting issues for decision under Order 41, r 25, C P. Code, 
is not a “case decided”. A. I R, 1935 Oudh 333" >935 O. W. N 352. A case can- 
not be said to be decided when an order disallowed questions to be put to witness. 
A. I. R. 1935 All 599= 1935 P. L. J. 549"I56 Ind Cas 805 (F. B.). 

An order for transfer of a case is rcvisable. A. I. R. 1925 Lah. 189 = 78 Ind. Cas. 
614. The proceeding to set aside an cJf/or/r decree and the Court deciding it is a 
case within the section. (1931) A. L. J- 377=A. I. R. 1931 AH 293=133 Ind Cas. 
129 (F. B ). A finding on an issue whether a suit is barred by res judicata is not a 
case decided within ihe meaning of this section. 33 Dorn. L. R. 1596 [18B.35; 
22 Bom. L. R. 8ot , 26 B. 550 ; 47 A. 721 ; S Lah. 288 (F. B.); 11 I A 237 ; 44 LA. 
261 ; 47 A. 916 ; 43 A. 564 (F. B ) Foil ; 40 B. I S R- 742 ; 48 B. 43 ; 25 A. 509 ; 
29 Bom. L. R. 1551 Dist.j. Refusal of a Court to try the plea of res judicata as a 
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preliminary issue cannot be revised. A. I.” R. 1925 Oudh 129 = 80 Ind. Cas. 628. 
An order graniing or refusing leave to sue in /oma Is capable of revision. 

A. I. R. 1924 Nag. 44=19 N. L R. 165=75 Cas. 993 ; A. I. R. 1931 Rang. 318 j 
but see A, 1. R. 1931 All. 659=193* A. L. J. 659. 

An Order staying a suit under s. 10 of the C. P. Code is not a decision of a case, 
yjlnd. Cas. 247= A. 1. R. 1923 Lah 615. But proceedings relating to question of 
Slay can be treated as a case. A. L R. 1931 Lah. 503= 132 Ind. Cas. 222. 

Finding on an interlcuiory matter follonred by an order is not a case decided. 33 
Rom. L. R. 1596=135 Ind. Cas. 8 i5=A. 1. R. 1932 Bom. 8i = A- L. R. 1932 B. 155. 
An order setting aside an arbitration award disposes of a proceeding daring the 
pendency of the suit, and the decision of the question whether the award is valid or 
not does not amount to the decision of a case within the meaning of this section. 53 
A. 1006=136 Ind. Cas. 568 = A. 1. R. 193* All. 452. 


An Order under s 104. cl (1), is a case decided in which no appeal lies within 
this section and is revisable. 17 Bom L. R. 1097=40 B. 86=33 Ind Cas. 358 Order 
resuming proceedings is “case decided’ under this section AIR 1928 Oudh 355 
= 50 W N 604 = 3 Luck. 650 (F B ) = iit Ind. Cas i6t. Proceedings under Order 
IX, r. 13, C. P. Code, is a case and revision lies. A 1. R. 1925 All. 610=48 A. 17S® 
24 A.L, ]. s6=9olnd. Cas. 180. Imerlocutoiy orders ol deciding case on prelimi- 
n.ary issue or admission of evidence are not revisable. A. I. R. 1926 Oudh 185= 
89 Ind. Cas. 772. No application under s. 10 (Act XX of 1863) and Court’s adjudi- 
cation thereon constitutes a case 40 Ind Cas 650 • see also 40 M. 793=44 I. A. 261 
= 15 A L. J 615 = 2 Pat. L W. 108=33 M. L. J. 69=19 Bom L. R. 7tS = (t9i7) 
W.N. 628=6 L. W 501=22 C.W. N. 50=11 Bur. L T 48=260. L. J. 143 (P- C) 
=40 Ind. Cas. 650. Application under s. 10 for the stay of a suit is not a case and an 
order for stay passed therein 13 not revisable. A 1. R. 1922 Lab 54=4. Lab. L- J. 
425-67 Ind. Cas. 870 5 18 A. L J. 131=42 A. 409=58 Ind. Cas. 90. Anorderunder 
s. 10 of Act XIV of 1920 asking defendant to deposit money in Court is a case and 
revision lies. A. I. R. 1924 Lah. 408=69 Ind. Cas. 658. The refusal to issue interro- 
gatories for the examination of witnesses is not a case decided witbio the meaning of 
8.115. A. I R. 1923 Lah. 282=69 lod Cas. 417. Revision does not lie against deeb 
sion of a preliminary issue as to jurisdiction of Court to entertain a suit. A. I. R< 
1923 ^ah. 4t4“5 l-ah. L. J. r4o=ii P. W. R. 1923-71 Ind Cas. 487. An order 
refusing to adjourn the case for enabling the defendant to pay Coutt>fee fixed on his 
counterclaim is not revisable. A. I R 1923 All. 1 18 = 20 A. L. J. 1005-45 A. 218 
— 69 Ind Cas. 921. An order of the Court determining the question of jurisdiction 
is not a decision of a case A I R. 1921 Lah. 184=45 P L. R. 1921 = 59 Ind. Cas. 
680 Capability of person for appomlment of next friend is subsevient to suit and 
decision IS open to revision A I R 1929 Lali. 257 = 30?. L. R 17=11 Lab. L. J. 
130 = 113 Ind Cas. goi Appellate Court’s order striking out relief as not tenable is 
decision and order not being necessary in the ends of justice can be interfered in 
revision. A. 1. R 1925 Oudh 604 = 85 Ind, Cas 703. An incidental order fixing 
the remuneration of a Commisiioncr appointed to examine accounts cannot he 
revised. A. f R. 1924 Oudh 348=76 InO Cas 503 An order refusing leave to sue 
in /brwa IS capable of revision A 1. R. 1924 Nag 44=19 N. L. R. i6S=* 
75 Ind Cas 993 No revision lies against an nrder relusing to stay a suit under s. 
10 A. I R. 1924 Lah Sb7~75lnd Cas loi The word 'case” in every case does 
not me.in ilie whole case but m.oy mean a particular branch of a case for which an 
independent remedy or a different procedure is provided by the Code, A. I. R. I9i3 
Lah. 615=73 Ind. Cas 247- Decision of a prelioimary issue as to territorial juris- 
diction against the defend.ant by .i formal order in that behalf in not a case decided 
within the meaning of s. 115 and no revision lay against the order. A. I. R. I9*i 

‘^1** f 564=19 A. L J 538=63 Ind Cas 15 (F. B.). An order requinog 

the plaintiffio pay ccriain damages on condition of getting an adjournment with an 

order that the case is not be taken up unless the amount is paid is not a case and no 
revision lies therefrom. 24 O. C. 215=64 Ind. Cas. 211. 

The appointing an arbitrator and referring the case to him when it had no 
■ ■ *• ' 632 = A. I. U. tpji All. 761. Where 

supersede the reference is allowed, 
rence is an order deciding a case 
, .. ' R- *9Ji Lah. 318 J see also A. 1 R- 

*93* “*.*• 7-* “ *33 *nd. Cas. 416 An order refusing to stiy under Order 19 of the 
Arbiiration Act nuy properly be held to have decided finally and separately and a 
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revts’lon cm be prefened to ibe lligb Court agamitihii order. A. I. R. 19^1 Lab. 
644»I32 Ind. Cas. S$o. An order setting aside an atrard disposed o{ during the 
pendency of a suit and the decition of ibe question whether the .award was valid or 
loralid do not amount to the decision of a 'case'. 1931 A. I.. J. S4t. 

A finding on an intetlocuiory matter followed by an order Is not a “case decided". 
33 Bom L R. IS95“A. I. R. 193J Bom 81 — 13$ Ind. Cas. 815 The term ‘case’ is no 
conbi wider than a suit but the decision of the lower Courts on a prcliminaty issue 
relating to the mainiainahiliiy ol^a claim lor mfine prollii cannot be regarded as n 
case. 138 Ind Cas 3')>*9 O. W. N. 359-A. I U. 1932 Ojdh 271. 

The dismissal of an application by the defendant to have the issue relating to 
jurisdiction of the Court decided in the first instance amojints to a case decided. 


, .... - j. ... — *• ini 

order allowing the plaimiiT In a suit against his commission agent to amend hts plaint 
from one for the recovery of sums due on three specified transactions into one for 
a general rendition of accounts is not a case. 5s A. i69»A. I. R 1933 All. 189a 
1933 A. L, J. 37 *»i 46 Ittd. Cas. 491. Order refusing stay of suit connected with 
pending appeal should be looked upon as a case 144 Ind. Cas. t07»A. I. K. 1933 
Lab. $0. An order staying proceedings in a suit under s. to of the C R. Code is of 
no interlocuiery nature and no revision lies from u. 141 Ind Cas. 177*34 P. L. R. 

86*A. IR. t933 Lah. i9t. Proceedings for temporary injunction must be deemed 
to be a case. A. I. R. 1933 Lab. 1046 An order of remand under Order 4t| rule 23, 
for decision on merits, does noi ^ .i- . 

order. A I. R. 1933 Pesh. 48. • 

not decide the case. 14; Ind. C. ' 

An order of the Small Cause Cot. • 

Court purporting to have beei • • 

Courts Act is a ‘case decided'. 1 • . 

A. I. R. 1933 AH. J06. Decisloi 
and open 10 revision. A. 1. R- 

R. 677 (F. B.). Where an order sought to be revised marks the termination of a pro- 
ceeding in a suit a “case” should be deemed to have been decided Where in a suit 
on a mortgage instituted against the mortgagor and the subsequent alienee of a part 
of the mortgaged properly who was dead at the time the Court refused to add the 
heirs of the dead person as parlies under Order I, rule to, case is decided. A. I' R. 
J934 AIL 25. 

Court —Collector acting under s. 18 of the Land Acquisnion Act is not .a 
Court. A. I R, 1934 Rang. 118*150 Ind. Cas 1049=12 Rang 275- but see 38 C. 
W. N. 844 = 6 oC. L. J. 184= A.l. R i934 Cal.758. A Judge holding an enquiry 
under s. 19 (3] (b) of the Bombay Local Boards Act is not a Court. A. I R. 1934 
RmH t..i n.. c. icimg eaetcise of rcvisionary powers under 

■ 68 M L J 44t=»A. 1 R. 1935 Mad. 367 = 

41 L W. 589 A Commissioner under the 
lUbordmate Court for the purpose of s. 115. 


In any Court Subordinate to High Court — The Civil Procedure Code is 
applicable only to Courts of Civil luiisdiction and section 3 enumerates the Courts 
which are subordinate to the High Court and over which the High Court is em- 
powered by s 115 to exercise revisional jurisdiction 49 Ind. Cas. ii (I4) = 42 M. 
76 (79)^35 M. L. J. 632=9 L. W. 26=(i9i8) M. W N. 107. For the purposes 0/ 
s 115, C. P. Code, a Court subordinate 10 High Court is one over which the High 
Court has appellate jurisdiction. 1936O. W. N. ii6 = A.I.R. i93® Oudh 132. A 
single Judge of the Oudh Chief Court is not a Court subordinate to the High 
Court. A. I. R, 1935 Oudh 72 = tt O. W N. 1533= >53 Ind Cas. 267. . No revision 
by a High Court lies to reverse proceedings before a Land Acquisition officer. 20 
M. L. T. 688 = (i9i6) 2 M. W. N. 348=4 L. W. 535=3*5 Ind. Cas. 621 j see also A- 
C. P. Code— 36 
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I. R. 1930 Lah. 242»3iP. L. R. I58=:i27lnd. Cas. 711. Il must be an essential 
characieristic of a “Couri“ within the meaning of s. 115 that it should have power to 

. 1 .• — 1., merits. 1932 A. L J. 769=* 

■ er s. 8, Aden Courts Act (il 

. - ■ ■ ,^ourt and the application for 

■ ■■ Resident declining to make 

areference under that section. A. I. R. 1929 Bom. t90=»3l Bom. L.R.225“ii? 
Ind. Cas. 407. Decision under the Madras Village Courts Act is open to revision. A. I. 
R. 1927 Mad. 786=53 M. L. J. I3i = (i927) M. VV. N. 420=104 Ind. Cas. 415* 

An order passed by District Munsiff under s, 73 of the Madras Village Coartr Act 
is open to revision. 34 Ind. Cas. 503. Under s, 10, Bengal and Madras native 
Religious Endowments Act, Civil Court acts as a Court of law subordinate to 
High Court and revision lies from its order. 40 Ind. Cas 650 Order of District 
Judge under s 4 of the Public Accountants Default Act ts not by Court subordinate 
to the High Court and therefore not open to revision. 40 B 119=19 Bom. L R. 
926 = 43 Ind. Cas. 465. A Court holding an election enquiry U a Court subordinate to 
the High Ccurt. A. I R. 1923 Mad. 254=44 M. L. J 69=46 M. 123=16 L. W. 
898 = (i 922) M. W. N. 813=72 Ind. Cas. 902 ; see also A. I. R. 1923 Mad. 192 = 
16L.W. 848=1923 M. W. N. 133=44 M. L. j. 1 = 46 M. 536 = 71 lod Cas. 1039; 
A. I. R. 1927 Mad. 921 =54 M. L. J. 269=(i927)M W. N. 646=26 L W. 323=105 
Ind. Cas. 2t6ibut see A 1. R. 1923 Mad. 169=44 M, L. J. 39=(J922) M. VV. N. 
8i8=i6L W. 827=70 Ind. Cas. 780 ; A. I. R. 1926 Bom. 344=50 B. 357=9* 

r* " " ” * ‘ ... .... - . . . g jjg 

. Oudh 59 

■ . < • , ■ mg under 

' *. • : Court has 


Chapter 

II .. , ^ J 1928 Mad. 1032-55 M. L.J. 

1 >A.I. R. 1926 Mad. 1047-51 hf. L J. 500- 

• • >924 Mad. JJ9-45M. L J. 735-18 LW. 

049-47 i''i- I'i. L. 1.92-79 Ind. Cas. 372 5 A, I. R. 1922 Mad. 337“>4 L. 
W. 548-(i92i) M. W. N. 757=41 M. L. J 577=66 Ind. Cas. 566 ; 61 Ind. Cas. 89'’‘ 

■I . .r . o.. r.. ... ... J.. . r, |j gpjn to revision 

‘ '• * I \ T. 609—61 lod. Cas. 

■ ‘ e on the ground that the 

Act is open to revision 
. ; 19J« A. L. J. 1 

• , ' « B 699 = 25 Bam L. R- 

' lers passed by Revenue 

cree lies to High Court 

. ,■ •' 12 = 9 L. \y. 26 -(i9I^) 

' ’ ■ ' seofcasesin which the 

course of appeal lies to High Court IS a Court subordinate to that Court within the 
meaning of s. 1 1 5. A. I. R. 1923 Oudh 18=9 O. L.j. 543 = 72 Ind Cas.'soijA.h 
R. 1926 Cal. 708=30 C. W. N. 236=93 Ind Cas 56; 80 Ind Cas. 327 = 27 0. C. 
8g=iiO.L. J. 77. ' 


Orders of District Magistrate under part 2 of the Lunacy Act with respect to 
reception, care and treatment of the lunatic arc not revisable by the High Courl. 
A. 1. R. 1924 Lah 55~4hah, 1 = 24 Cr. L. ,J. 664—73 Ind. Cas. 696. Controller of 

Rents under Rangoon Rent Act is not a Civil Court. A I. R 1926 Kang. 33=’3 

Rang. 410 (F. B.)-9i Ind. Cas. 627. Decision of a Judge under s. 33, Bombay 
City Municipal Act, is not open 10 revision under s 115 A I. R. 1923 Boro. 421 = 
25 Bom. L. R. 463®*73 Cas. 133. High Court of Kumaun is not a Cojrt 

subordinate to Allahabad High Court for purpose ofrevision. A. I R. >9^3 

All. 291 = 45. A. sSs®®?! Ind, Cas. 991. Where a Collector In a land acquisi- 
tion proceeding rufuses 10 make a reference to the Disirict Court on the 
question of the apportionment ol the compensation, the High Court has do 
power to interfere with the order in the exercise of us revisional lurisdiction. 
A. 1. R. 1923 Bom.290-47 13. 699=25Bom. L. R. 398=73 Ind. Cas 354. The 
Madras High Court has no juiisdlction to entertain a revision against the order 
of the Chief Judge of the Small Cause Court acting under the M.idras City 
Municipal Act and rules framed under it. A. 1 R. 1927 Mad. 93=40 M. i2r = S« 
M. L.J. 728-24 L.W. 773='(»926)M.\V. N.gS6{F. B) = 99 Ind. Cas. t48 ; see 
also A. I. R. 1927 Rang. 1=4 Rang. 304=5 Bur. L. J. 117 (F. B.) = 98 Ind. Cas. 902 j 
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A. I R. i^jf) Ranc. 25" J RafS J* R)“9* Ind. CaJ. 550 5 

A. I R. 19:8 M.ad. 475«54 >!. L. J. 595-SI M. 24S-27 L. W. ■?46-(i923) M. W. 
N. lot » 109 inil. C.1S. ifo Tf>c loliowinz Court* are suhonlinate to the Hich 
Court -The Calcuila Improvement Trntl Tnbnntl (139 Iml. Ca», 180-35 C. W. 
N 370-A I R. iQti Cal. ihe Dmricl Court aciinfj under 1. 193 of the 
Hombty City Municipal Act, 1925 (55 Horn. Ind. Ca*. 1240-33 

Bom. L. R. 1067 = A. I. R. 1931 Bom 582), the judicial Af»iit.ant at Aden. (35 Bom. 
L. R. 27I-.A 1. H. 1Q33 Bom. 194— 144 Ind Ca*. 705, land. District Judge acting 
under? 70. Burma Rural Self-Goacrn-nem Act, 1921. A Collector when he acts 
under* li of the l..and Acqulstion Actis not luhardinatc to High Court, 54 A. 
2?2«=A. I. U. 1932 All. 598 Board of Kcrcnue acting under *. 172 of the 
Madras Estate* Ijind Act is also not subordinate to High Court. M. 883—140 
Ind. Cas. 331-A. I R. 1932 Mari. 612-61 M. I, J. 450 (K.B.). This section docs not 
.apply to Revenue Courts .at all. 1932 A L. 863- A. I R. 1932 All. 589 ; sse also 
5S M. 942= 1932 M. \V. N. 524-63 M.LJ. 2f2-A. I. R. 1932 Mad 529. Where 
. c 1- t j.. , . certain petition in the capacity of .an election 

ainst t'seb order. 13S InJ. C.as, 4$9— 1932M. W. 

■ ■ The District Magistrate acting under s. 318, U. 

• .is not a subordinate Court. 140 Ind, C.is 

123=1932 A. L. ] 816- A. 1. U 1932 All. 651. Collector Cxecilling duty 
under S.6S of the C P. Code 1$ not a Civil Court. 37 Bom. L. R. 761— A. I. 
R. 1933 Bom. 369. So also the Dlsttm Judge he.ating an election petition is 
rot a Civil Couit and his decision is not revisible by the High Court. 

2933 A. L. ] 971 ; see also A I. R 1933 Rang. 41 -n Rang 1 ; 35 Dorn. L. R. 89- 

A. I R. 1933 Uom toS-t42 lnd.Ca$. 378 

In whicb no appcallios.— Revision is not enteri.ainable where an appeal lies 
either in the form ol .a first appeal or a <econd appe.al from a decree or frona an inter' 
locutory order under s 104 and order XLIII. A I. K. 1931 All. 294-1931 A.L. J. 
377 ■, see also A I R.t9i3pvt 223-4P L T 46-73 Ind. Cas 373; 7tInd.Cas. 
9it • 19 Ind C.as 736 , 10 Ind Cas 471 : 7 A 63t , 7 A. 914 , 14 A 520 ; 7 A. 42 i 

8 A loS , ij C. L U 449 i 1: C. L R 14S ; it C W. N 112 ; 16 M 20, 20 M. 

155 ; A 1 K. 1933 L.ah S*^“34 P L R 262 ; A 1 R 1926 All. 5R ; A. I. R, 1929 All. 
793'*I'8 Ind. Cas. 189 , A I. R. I93> All 294-29 A. L. J 377- 133 Ind. Cas. 129 j 
A. I. K. 1933 Mad. 2(7 - 145 Ind. Cas. 766 ; A. I. R. 1933 Uom. 185 ; 49 C. L. J. 81 - 
115 lad. Cas. 368-A I. R 1929 Cal. 226. Revisional poivers are available la the 
.absence of other remedies only. Applicant’s negligence to exercise right of appeal 
. .V. .• ». ,pjy fof levision. 113 Ind. Cas 409 
* • • • • •• A. I. R. 1928 Mad. 794-II2 Ind. 

■ . . ■ -27 Bom. L. R. 1460 = 92 Ind. Cas. 

. ' • ; 49 Ind. Cas. 382 But the High 

Court may interfere in revision where an appeal or regular suit is open to party, 

if a patty can obtain complete and efTcctive rehef in'revision. 31 M, L. J. 827— ; L. 
W. 472 = 38 Ind. Cas. 373 ; 55 A. 256=14$ Ind. Cas. 859-1933 A. J- 268-A. 1. 
R. 1913 All 374. 

Appeal can be converted into aQ application for revision. — Where no 
appeal lies, but Court’s error is one specified m s. 115. High Court can treat Memo* 
randum of Appeal as petiiion for tevisiOD A. I R 1929 Mad 205— 119 Ind. Cas. 705 ; 

see also A. I. R. 1927 Cal. 850—55 C 219—47 C L J 69- 103 Ind. Cas. 864 ; A. I. 

H. 1927 All. 563-49 A. 812=25 A L J 606— 102 ind. Cas 236 ; A. 1. R. 1923 Cal. 
612 — 37C. L. J 395^270. W N. 720— 74 Ind Cas. 575 } A I. R. 1923 Oudh 177— 

26 O. C. 10= 10 O. L. J. 36 = 73 Ind. Cas 591; 64 Ind. Cas 712; A I. R 1921 
Mad 612 = 41 M. L J. 54= 14 L. W. 85—63 Ind. Cas. 730 ; 33 C. L J. 384-63 Ind 
Cas. 520 } 9 L. W. 596— 50 Ind Cas. 931 ; 41 Ind. Cas. 125 — 4 O. L. J. 374. Unless 
facts are peculiar and order manifestly unjust a revision filed after the expiry of ihe 
period of limUalion cannot be changed into an appeal aLah. L. J. 739 Where a 
lower Court bad made an order without juiisdiclion. High Court treating the appeal 
from that order as revision set il aside. 25 M L. T. 153-9 L.W 8i=49 Ind. Cas. 
629. The High Court has pover to convert an appeal inio a revision under s. 115. 
especially when the auesUan m issue ts one of jurisdiction. 41 M. 554—34 M. L. J. 
309 = 23 M. L.T. 251=7 L. W. 5c8-(i9i8)M. W. N. 327=45 Ind. Cas 471 19 C. 
\V. N. 504. 

AppUcation for revision may be treated as a memorandum of 
appeal —An application for revision may be regarded as Memorandum of Appeal. 
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A. I. R. 1927 Cal. 5Si = 3i C. W. N. 633=102 led. Cas. 513. Where a first appellate 
Court eotertains an appeal when no appeal is competent remedy is by way 01 
rensioB. A. I. R. 1921 Mad. 612=41 JL L. J. 54=63 ^Ind. Ca^ 730-^ HighCeart 
is cot entitled indirectly to allow an appeal cc - - i.« --- 

it into a revision. 43 Ind Cas. >£o. When t 
second appeal the second appeal will be in ■ 
second appeal was not barred. 10 Bur. L. 

Court in a proper case treat an application for revision as in fact an appeal. 33 
Bom. L. R. 1593. 

High Court may call for the 
by a party is not condition precedent 
1928 Mad. 528=55 M. L. J 274 = 

Whenjio appeal is possible to H 
with the matter under s. 115, even 
J. 233 = 31 Ind. Cas, Sta ; see also t 

806 ; 3 A. 20S (F. B.) ; aS C. 6So=b u. is. l\. 114 ; 4 i.- w. is. 09, ; J 
191 ; 21 B 806 s 38 B 63S ; A 1 . R. 193^ Smd 200=144 lad. Cas 883 ; A I. R- 
1933 Lah. 327= 146 Ind. Cas. 258; 139 Ind. Cas. 167=36 L. W. 646=193* M W. 
N. 1244= A 1 . R. 193* Mad. 714. 


Bevisional Court xohether can go into question of facts— Concurrent 
findings of fact of the lower Court based on evidence cannot be interfered with 
A. 1 R. 1936 Pal. 558 A finding of faa by the appellate Court cannot bs inter- 
fered in revision. t6t led. Ca« 2i=A. I. R. 1936 Lab. 735 ; 161 Ind. C»s. 4I7=>93^ 
O. W. N. 334»A I. R- «936 Oudh 264 ; A I R. 1934 Cal. 793=59 C I..J.417* 
15J Ind. Cas. icSS ; A. I R. 1934 Rang. 306=150 Ind. Cas. 1055 { A. 1. R. I93< 
Lab. 67=15 Lab. 303. 131 Ind. Cas. 3$5-AI. R I034 AIL 550- Anerroa^* 
finding of facts will not be interfered with ia revision unless it has been caused by 
not taking into account a cniterial fact io evidence. 39 Ind Cas. 491 * also 
22 C. W. K6J7-27C L. J. 418=44 lod. Cas. 763 5 A. I. R. J930 All. Syt-isS 
led. Cas 578 J 23 P. L. R. 1919=50 Ind. Cas. 5oj ; 33 C. W. N. 5^ ; 94 
85. An error of judgment in exercise of jurisdiction vested io Court Is oota 
matter upon which revision can lie AIR 192: All 441=66 Ind. Cas. 5^ > 
see al}0 77 Ind. Cas. 336=.A I. R. 1922 Lab. 290 = 3 Lah. 79. Where lower Court 
ha^ngjunsdictien decides point the High Court will not interefere with decision 
on a qusstian of fact though it was wrong. A 1. R. 1931 Mad 83=60 M. L. J. 
I9t = i30lad Cat. 177 A finding directly opposed to evidence justifies laterfeteaw 
in revision, on ground of maietial irregularity A. 1 R. 19:4 Nag. 44 = J9 N- h-R- 
165. In ig C W. N. 84=20 C L. J. 213. .t/r. itukhtrjte J. Said t “We may in this 
connection observe that it is competent to the Court to investigate the facts m 

revision, if the Court is satisfied that sudi step is needed in the ends of justice, as 

was done in the case of Katlojh Chandra Haider v. Bincanatk Paramanick, 1 
C. W. N. 67. But we must gnard against the possible assumption that the Court 
may, in a matter like this, in the exercise of its levisional jnrisdicuon assume 
appellate powers. One aspect of the fundameaial distinction between the exercise 
of appellate and revisional powsjs was explained in the case of Shivanith 'e. 
/oo^>^aKashinath,^ B. 341. A Coart in tbs exercise of its appellate jnrisdicuon 
investigates the hets and if necessary substitute its own appreciation of the 
evidence for that of the primary Court Unt when the Court as a Court of reviaion 
looks into the evidence, it dees so with a view to determine whether the subordinate 
Court has assumed jurisdiciios which it did not possess, or declined a jurisdicUon 
which it did possess or has in the exercise of us jurisdiction acted illegally or with 
material irregularity. If this distinction were overlooked, the superior Court roighti 
in the name of reviaional jurisdiction, exercise appellate powers.” 


High Court will not Interfere where another remedy Is open.— High 
Court. Will not inttifere in revision when remedy by snii is open, A. L R- *93° 
Cal. 348 = 34 C. W. N. 577 = 127 Ind. Cas- 552 ; A 1. R. 1930 Bom. 375=32 Bom. L. 
R. 619=54 B. 479=153 lad. Cas. 703; A.l. R. 1936 Oudh 185= 1936 O. W. N. 
262 ; A. 1. R, 1936 Oudh 132 ; A L R. 1936 Rang, 306 ; A 1. R. 1934 Pat 664 ; 
148 I. C. 333 ; A. I. R. 1935 Lab. 971 ; A L R. 1935 Lah. 934 ; iS N. L. J. 7= » 
39 C W. N, 733 ; A. I. R, 1934 Lah. i ig ; A. I. R. 1934 Rang. 243 , A, I. R. 1934 
Rang. 2305 193s M. W. N. 1300=69 M. L.J.93SJ A. I. R. 1936 Rang. t2=i6l 
Ind- Cas. 258 ; A L R. 1936 Rang. 306=14 Rang. 516 ; A. I. R. 1935 Mad. 399=41 
L.W.49o;but sccAL R. 193S Rang. 393. Relief should not be granted m 
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revisioo under i. li; to r pcrinn whose sail h.is been dismissed tinder s. 9, Specific 
Relief Act, as remedy lies by way of a regular suit. A. I. K 1937 Oudh 183. 

** * ■ ■ •• • • * . invoVed without exhausilnj* 

■ ■ ■ • him all be wants, tiyind. 

■ ■ • '9 Nap. 66 >»ii 5 Ind. Cas. 167. 

me itipii cuuti utioei 1. ii^t 1. v.o<ie lus iiu jurisiliction to interefere in 
rcsision with nn order which 11 subject to appeat. 19^5 !’• L. J. 99j« A. I. R. 

1935 All. 873 ; A. I. R. 193$ Rat. 3Ss»t4 I’at. 483=155 Ind. Cts. 976 But this 

section does not provide that it canoot interfere in a case where an appeal hes to 
an inferior Court. A. 1. R. 1915 Pau E6**lS4 Ind. Cas >03 5 A. I. R. 1936 Cal 786« 
63 C L. j. 105. The word “appeal** does not mean first appeal only. A I. R. 192S 
Mad. 794 = 113 Ind. Cas. 331. In the presence of other remedies application for 
revision is b.ttred 9 P. L. T. 659=108 Ind. Cas. 804 ; see also A. 1 R 1926 Cal. 
tI49 = 53 c. 767-30 C. \V. N. 907-9S Ind Cas 615, 31 C. W. N. 6t5 = A. I R. 
19J7 C.aJ. 114 = 45 C. L. J. 313-98 Ind. Cas. 89 ; 94 Ind C.a$. 7o«A I. R. 19:6 Nap. 
90=2J N. L. R. 30 8 93 Ind Cas. S68 (Lah) ; A. 1. R. 1916 Mad. 18-50 M. L. J. 
103 = 93 Ind. Cas. 20 j 91 Ind. Cas 647-A ! 11.1925 Oudh 665 291 Ind. Cas. 334? 

A. 1. R. 1925 .Ml 267 = 47 A. 140-85 Ind Cas. 370 ; 8o Ind. Cas I78-A. I. R. 

1923 Bom 395 ; 78 Ind Cas. 604-A. 1. R. 1924 Lah. 191 ; A. I K. 19:4 Lah. 47> 
-6Lah. L.J 137-78 Ind Cas 35oiA. L R. 1930 Pat. 394'*JJS Bid. Cas 575 5 
A. 1. R. 1929 Cal. 777-«2J Ind Cas. 477. 

In special cases a revision will he even in presence of ether remedies. A. 1 R. 1927 
Lah. 911-28 B. L. R. 136-9 Lah. L J. 19-103 Ind Css. 595 } A. 1. K. 1927 Mad. 
799-26 L W. 76-104 Ind. Ca$.37i;A 1. R. 1927 Cal. 578-31 C. \V. N. 739*’ >03 
Ind. Cas 644 :A. I.R 1918 Mad 416-55 M L.J. 345-51 M. 664-27 M. L. W. 

286-108 Ind. Cas. S39t A I R. 1929 N.ag. 356-120 Ind. Cas. 735 j A. I R. 1929 Cal. 

5I3=’49 C. L. J. 425-33 C. W. N. 572-119 Ind. Cas. 371 5 A. I. R 1929 Lah. 175 
-tiBInd.Cas 393 j A. I R. i928An 588-51 A. 33S-(i939)A L J. O2-114 Incf 
Cas. 741} A I U. 1928 Mad 794— italnd Cas 231 ; A I. R 1927 ?ai, 316-100 

Ind. Cas 32 = 8 P L. T 677 ; A I R 1926 Lah. 612-8 Lah L J 423-27 1* L R. 

644-96 lad Cas 359 , A. I R 1926 All 58-48 A 162-90 Ind Cas. 3535 A. I R. 
1925 All. 610-48 A. 175-24 A L. J 56-90 Ind. Cas. 180 (F. B ) ; A I R. 
1924 Nag. 298-79 Ind. Cas 123, A I R. 1923 Mad 663 = 18 L \V. ios-(i923) 
M. W. N. 354-72 Ind. Cas 68$ ; A. I. R 1924 Pat. 176-71 Ind. Cas. 911 ; A. I. K. 
1924 Nag, 38-69 Ind. Cas 7»9-. A. I R. 1922 Lah 63-4 Lah L. J. 71-67 Ind. 
Cas. 945 ; 65 Ind. Cas 476(Cal) ; A. I. R. 1922 Nag. 115-5 N. L j. 151-65 Ind. 
Cas. 351. The exercise of revisional poivers is discretionary, and High Court will 
be unwilling or slow to interfere where an aggrieved party has other remedy open 
to him. A. I. R. 1922 Pat. 315=1 Pat. 68=3 P. L. T 406=65 Ind Cas. 135 j 
see also A. I. R. 1924 Pa». 134 = 4 P. L T. 718=74 Ind. Cas. 474 { A. I. R. 1925 
Nag 31 — 76 Ind. Cas. 46 ; A I. R. 1924 Lah. 400 = 71 Ind. Cas 160 { A. I R. 1923 
Sind I — 15 S L R. 165 = 65 Ind. Cas. 50 , A. I. R. 1922 Mad. 3 = 41 M L. J. 378 = 
(1921) M. \V. N. 507=15 L. W. 245=64 Ind. Cas 493 j 64 Ind. Cas. 469 ; 63 Ind. 
Cas. 8o9t 99 P. R 1915 = 207 P. W. R. 1915 = 32 Ind. Cas. 250 ; 19 .M L. T. 364 = 30 
M. L. J 48d=(l9i6) t M. \V. N. 301 ; 37 lad. Cas. 348 5 38 Ind. Cas 299 High 
Court can not interfere under s. 115 where judgmeni*Jebiof has his remedy by 
review of judgment. 22 C. W. N. 627=27 C L.J. 418-44 Ind. Cas 763 As the 
exercise of the power of revision is discretionary it must be adopted to the circums- 
tances of each particular case and where necessary interference maybe made even 
though other remedy is available. A. I R 1925 Nag 17 = 79 Ind. Cas. 903 The 
High Court ought not to interfere unless the particular point can be shortly and 
conveniently be disposed of byway of revision 58 M. 771- 157 Ind. Cas. 589- 
A. I R. 1935 Mad. 282-1935 M. W. N. 172=68 M. L. J. 218. 

High Court will not interfere ordinarily in revision with orders passed under 
Order XXI, r. 63. A. I. R. 1929 Rang. 297=7 Rang 466-120 Ind Cas. 231. Where a 
plaint presented to the first class Subordinate Judge is returned for presentation to 
the proper Court and on appeal the District Judge affirms the order a revision does 
not he against the appellate order. 31 P. L R. 178 = 128 Ind. Cas. 51. The order 
rejecting a phint IS a decree. An order passed in appeal from that order that no 
appeal lies amounts to dismissal of the appeal. Even such order is a decree and is 
—open to a second appeal and revision does not he. A I. R. 1929 Cal. 226—49 L._ J. 

81 = 115 lod. Cas. 368 ; see also 118 Ind. Cas, 193 In the absence of any great in- 
justice or inconvenience that would follow from refusal to interference, High Court 
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^vill not interfere in revision whether another remedy by suit is open to the aggrieved 
party. 48 Ind. Cas. 415 ; 49 Ind. Cas. fSo=4 P- L. J. 94«(i9i9) Pat. t (F. C)=49 
Ind. Cas. 150 ; 47 Ind. Cas. 190 ; A. 1. R- I92« Nag. I7*4 N. L. J. 55=03 loo Cas. 
46 ; A I R. 1921 Pat. 2o4=S7 Ind. Cas. 43 * J 57 1 "^. Cas. 42 1 = A. I. R. 19*1 Pat. 
4oi = (i92i) Pat. 204 ; I P. L. T. 296=5 P-L- J- 4tS = S7 Ind. Cas. 421 ; A. I. R. 1929 
Pat 141 = 8 Pat. 717=10 P. L.T. 95=115 Ind. Cas. 695 ; 134 Ind. Cas. 160=12 P. L. 
T. 613 ; 53 A. 466= A. I. R. 1931 AIL 333 = 193* A. L. J. 181 = 131 Ind. Cas. 548 5 
1931 M. W. N. 1012 5 I. R. 1933 Smd 329=27 S L. R. 190 ; A. I. R. 1933 P“*- 
625 ; A. I. R 1933 Pat. 604 ; 14 Lab. 51 = 142 lad. Cas. 738 = 34 P.L.R. 289=»A. I. R. 

1933 Lab. 3 C 7 . 


It is not the invariable rule of the Court to refuse to give relief in the exercise of 
its revisional powers under s. 115 when there is another legal remedy by way of 
regular suit. Whether the High Conrt should interfere or not depends upon the 
circumstances of each case. 58 C. 55 = 132 Ind Cas.63i = A. I. R. i93*Cal.385 ; 
132 Ind Cas. 665=A I. R. 1931 Lab 666; 53 A. 532 = 132 Ind. Cas. Soi^A. I. R 
1931 All 663 ; 55 Bom. 411 = 1931 Bom. 319 = 131 lod. Cas. 895 = 33 Bom,L.R.476 
— A I. R. 1931 Bom. 284 ; 132 Ind. Cas 311 = 33 L.W. 2lo = A 1. R 1931 Mad. 1 = 
60 M. L. J 713 J 1931 A L J 974 5 33 P. L. R. 975 ; 33 P. L. R. S3 = A. I. R. *93* 
Lah. 176=135 Ind Cas 199 i 143 Ind Cas. 87 = A.IR 1933 I’esh. 52 ; 55 A. 25^— *45 
Ind. Cas. 859 = 1933 A. L J. 268 = A. I R- 1933 All 374 ; A. I. R. *933 Rang 259 
142 Ind Cas. 628=14 Par. L T. 7o = A. 1 R. 1933 Pat. 158 ; il Rang. 134 = 144 Ind. 
Cas. 163 = A. I. R 1933 Rang. 64 ; A I R. 1934 Lah. 1 19. 


Olaase (a)— Exercise of jurisdiction not vested.— 'The patticu’ar events 
which justify interference are, ftrst. where the Court has exercised a jurisdiction not 
vested in It by l.aw 3 secondly, where the Court has failed to exercise a jurisdictipa 
which is vested in it by law , and thirdly, where the Court has acted In the exercise 
of Its jurisdiction illegally or with material irregularity.'’ Per jenktm C- /■ m 
Shew Proiadv. Ramehindar, 41 C. 323-23 lod. Cas. 97? (79). "There isnodoubt that 
there is some variance of opinion as to the meaning of the term ‘jurisdiction’ in s 
Its. According to one view the term 'jurisdiction’ IS here used id ordinary sense, 
that is a Jurisiiciion local, pecuniary, personal or with reference to the subject* 
matter of the suit. Accof-Jmg 10 another view, the term may mean the legal auibo* 
rity of a Court to do certain things natoely. to make a particular or.’er in a case over 
which It has jurisdiction in the seQ$« stated. According to my own view the former 
construction IS the preferable one.” Per tVoodrof /. \niiid. But in Htir PrOiad 
v /it/or A/i, 7 A 345, observed . •‘The term jurisdiction as used by 

their Lordships of the Privy Council in Antir Hutatn Khan v. Skew BaKsh Singh, 
II C 6=11 1. A. 237, in us broad legal sense may be taken to mean the power of 
administering justice according to the means which the law has provided, and 
subject to the limitations imposed by that law upon the judicial authority." The 
High Court can set aside the order of the lower appellate Court for erroneously 
, ... -- I t..., " t. L. J 97=55 Ind. Cas. IS 

■ ■ *ivil Court wrongly assumes 

• 23 O. C 281 = 56 Ind. Cas. 

• ■ peal which in law does not he 

• evision. 62 C. L. J. 530 . see 

ai.o A. 1. n. lyju * esu. i;u= 104 ‘no. Las. 056 , 35 P. L. R. 431= A, I R. 1934 Lah. 
540. Section 115 of the Code clearly refers the clauses (a) and (b) to jurisdiction, 
which means the jurisdiction of the Couitand not the competence of any parly m 

sue. A finding that a pariy is not competent to sue is not therefore a finding 

affecting the Court’s jurisdiction A. L K. igjj Lah. 783=165 Ind. Cas. 228. 
Allowing an application which is on its face time-barred ignoring s. 3 of the 
Limitation Act amounts to acting without jurisdiction so as to call for 
plaintiff the revisional powers of the High Court. 9 L. B. R. 7il = M 

L.T. 73 = 39 Ind. Cas. 154 j A, I. R. 1931 Cal. 319 = 52 C. L. J. 23. But in 

all cases to justily interference by the High Court under this section on the ground 
of want of jiinsdiciion the facts ousting the jurisdiction must be patent on the face 
of the record. A. I. R. 1922 Sind j = 15 S L. K. 165 = 65 Ind. Cas. So. 

An appelUic Court can order a subordinate Court not competent to do so to 
try a suit and dispose of il. If it docs so, it acts without jurisdiction. A. I. R. *930 
All. 713 = (*93 ®) a. L. j. 1233 — 127 lod. Cas. 434, Where no appeal is maintainable 
but the lower Court entertains an appeal, the High Court can interfere in revision 
and hold that appeal is not competent. la Lah. 89- 132 Ind. Cas. 180 ; 53 Ind. Cas. 
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41. Dismissing suit for wint of prosecaiioa sent for efTectlng partition ordered by 
High Court is acting without jurisdiction and revision ties. A. I. R. 1934 !\ C. 

4 I'at. 6t>*S> 1 3J|-:iA. L. J. 990— 29C W. N. 39l-8t Ind. Cas. 747-47 

M. L. ], 441 — 26 Bom. L. R. 1129 (F. C). No revision lies unless it is shown that 
appellate Court without jurisdiction had made order for remand. A. I. R. 1927 
Mad. lilt — 39 M. L. T. 120 — 109 Ind Cat. 287. An order allowing an appeal 
a-;’ «• J '*-» ‘‘irsi Court for plaintifP* not securing 

•V • -■ • isA. L. J. 520-39 Ind. Cas. 464. 

"1 • • I • ' • ■■ s • 1 on a point not m issue between the 

■ ■ • 1 • . ■ . s ‘ ' > n be revised. 4 U. P. L. .R. 47. 

Where the Court wro-ngfully cancels a tease granted by .a guardian nhich tv, as per* 
fectly within his competence, the onler is made without jurisdiction and must be 
set aside. A. I. R. 1930 Lah. 1017-12 Lah 167-31 P. L. R, 9S4- *32 Ind. Cas- 
303 Issue of commission is a question of |arisdicttoii an.i not one of mere discretion. 
A. 1. K. 1924 CsL 971 = 39 C. L. J 59^-84 InJ. Cas 9 } see also A. I. R. 1927 Mad. 
534 — (1927} M \V, N. 218. A decision by the judge based on private opinion is 
without jurisdiction. A. I. R. 1926 Mad. 116-22 L. W. 837-91 Ind. Cps 651. 
Ex fiar/e itcztt set aside as matter of grace is ground for revision, A. i. K. 1925 
Mad. 309 = 20 L W 829— 4S M. L J. 152=85 Ind. Cas 499 ; see also 64 Ind. Cas. 
303- A. I. R. 1921 Oudh 141 = 24 O. C 281. 

The High Court will not interfere in revision on mere ground of wrong decision ; 
but want of jurisdiction is a good ground for revision. A. I. R. 1923 Rang 199—76 
lad. Css. 504 : see also A. I. R. 1929 P.it. 747 = i> P. 1^ T. 59- 1 19 Ind. Car. 555. 
An order dismissing an execution application without notice to dccree-hnlder is 
without jurisdiction. 63 Ind. Cas. 337— A. f. K 19:3 P.st. 180-4 P, L. T. 204. 
High Court cm interfere with the tower appelhte Court whereby it erroneotislv 
decides that the Court of first instance has jurisdiction to entertain a suit. A I K. 
1929 Mad. 396-55 M. L. J. 394-29 M. L. \V, 584-119 Ind Cas. 35 ; seeaUeA. 
I R 1930 Mad 216-58 M.L J. 104— 122 Ind. Cas 337, A I. R 1937 Sind 239- 
104 Ind Cas 342 . A ( U. 19:2 Lah 100-4 Lah- L j 176-39 P. L. R. 2923-65 
Ind. Cas. 2if2. 

Issuing notice by the District Judge under Reg. XVII of 1806, which was not in 
force, is exercise of jurisdiction not vested in him by law and revision wjJ] lie. A, j. 
R. 2929 Pat. 537-10 P. L T. 787-112 Ind Car 8:2. Assumption of jurisdiction 
not vested in law is a ground for interference under section 225. A. I. R 1939 Pat. 
528-ix P. L. T. 384-132 lod. Cas. 153 ; see also A. I. R. 192S Bom. 266-50 D. 
215-21 Bom, L. R. 443-94 Ind. Cas 742; A. J R. 19:9 Lah. 369-11 Ind. Cas 
145 ; A. I. R. 19:6 All. 40t-9t Ind Cas. 1 ; 42 A. 602-17A. L. J. 718-51 Ind. 
Cas. 331 ; A. I. R. 1933 Mad. 192=44 M. L J. i = »6 L. W. 848=46 M. 536-71 Ind. 
Cas. 1039 J A. I. R. 19:3 Mad. 490=«8 L W. 299 = 44 M. L. J. 344 = 72 Ind Cas. 
449=(i923) M. \V. N. 199. 


Decision of the lower appellate Court that a parly's remedy is in an application 
and not by a separate suit is tevisable if it is wrong. A. 1. R 1929 Nag. 388 = 94 
..J, ,1 t,, — 11 directing there-hearing of ihe suit 

' cause for the non-appearance of the 
■ • , . I P. L.T. 69=54 Ind Cas. 965. 

• • , as setaside anrx/ar* decree and 

returns the plaint for presentation to a proper Court for Inal * r/Oi'O revision will 
he. A, I. R. 1930 All. 873 =(p93o)A. L j 997-52 A 947 = 132 Ind Cas 35- , A 
right of appeal IS a substantive right and an applicant in an application for revision 
is entitled to urge, that a Court without jurisdiction should not take up a matter and 
dispose of It Itself, depriving theapplicant ofltis right of appeal. A. I.R.J930AI!. 
873 = (i93o) A. I.. J. 997=52 A. 947 = 132 Ind. Cas. 35 Where the appellate Court 
decides correctly but without jurisdiction that appeal lies where appeal does not 
lie. High Court will not interfere tnrevision A. 1 K. 1929 Kang 198=120 Ind. Cas. 
693. Fixing valuation is sale proclamation tn date earlier than that fixed for hear- 
ing parties in that tespect wtthott hearing the parlies amounts to acting without 
jurisdiction. A. I. R. 1923 Pat. 102=3 P. L. T. 342 = 65 Ind Cas. 360. An order 
refusing decree-holder’s application for withdrawal of execution applicatioii and 
proceeding to sell properties notwithstanding such application can be set aside in 
revision. A. I R. 1922 Pat. 525=65 Ind Cas. I23 Extension of lime lor payment 
after decree for same is passed against s 63 (3). D T. Act and can be set aside 
m revision only. A. I, R. 19»9 Cal. Ho-Iia Ind. Cas. 12.. According to rhe 
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compromise the plaintiff should have been granted a decree realiztble from the 
assets of a deceased person in the bands of A. But the Court in passing the 
decree made A personally liable if the decree could not be realized from the 
assets. As the Court had no jurisdiction lo pass such a decree its order is re- 
vlsable. A I. R. 1929 Lab. 254=* l »6 Ind. Cas. 706. Where execution is taken out 
one year after decree and arrest is ordered without complying with the provisions 
of Order 4t, rule 22, the whole oi the proceedtngs are without j'urisdiction ond the 
High Court will interfere by way of revision even when the aggrieved party had 
only filed an appeal from the order from which no appeal was In fact maintain- 
able. A. 1 . R. 1929 Rang. i6l«a7 R. 110=117 led. Cas 245. 

Admitting an application after it is barred is without jurisdiction and hence open to 
revision. A.l R. 1927 Lah. 342= too Ind. Cas. 936. Order, where jurisdiction is assumed 
without making enquiry for the same can be upset in revision. A. I. R. 1927 Mad. 

T \\} r-nr ««■» wt.»— rourt entertains an appeal 

■ in revision. A. I R. 19:6 

■ ■ ontained in a time-batred 

the order is rcvisable. A. I. 

. - ,* R. 32I-95 Ind. Cas. 124. 

' , • • i in exercise of the inherent 

powers ol the Court under section 113, /(Wd that the the case was a proper one 
for revision as the question was whether the Court has jurisdiction to make the 
order. A. I. R 1930 Nag. 48*26 N L. R. 30=121 Ind. Cas 659. Where lower 
appellate Court through mistake of law assumed jurisdiction and opsets deri- 
sion of the lower Court, the order of reversal of decision is open lo revision. A. 

I. R 1927 Mad. 786-S3M L. J. I3i“(>937) M- W, N. 420-39 M.L.T. 2S»io4 
Ind. Cas. 415. Where mspite of the decision that the application is time-barred, 
Court decides in favour of the applicant treating the application as one within 
time, the Court assumes jurisdiction illegally. A. t. R. 1926 Lah. 344=8 Lab. L 

J. 170=27 P L. R. 710-94 Ind. Cas. 117. 

Admission of appeal in non-ap^table cases U revisable. A.L R. 1926 All. SS 
-48 A. 27-23 A. L, J 891-89 Ind. Cas. 404 ; A 1 . R. 1925 Pat. S 2 S *4 Pat. 718-6 
P. L. T. 795-94 lod. Cts. 217 : A. L R. 1913 Bom 214-25 Boro. L. R. 147-72 Ind. 
Cas 256 ; L R 2 A 166 (Rev.). 


■r>.. ,-s— — ji^rulc 58, in execution of a mort- 

m not vested m it and the order of Court 
.V. R. 1918- 113 P. L. R. 1918-44 Ind. 
to interfere with the wrong exercise by 
‘ . ' under Order 21, rules 89 to 92 dealing 

with confirmation or setting aside of auction sale. 67 Ind Cas. 286 (Cal). Where 
an order is impe.tchable on merits even though Court might have acted illegally 
or with material irregularity and the only result of allowing a petition of revision 
would be to deprive parties to another suit, ii should not be set aside on revision. 
A.l. R. 1921 Oudh 168-8 0 . L. J- 307=36 Ind Cas 545 No revision lies against 
a wrong decision on a question of res Judicata. K I. R. 1921 Oudh 54-24 O. C. 2i3 


As to revision in case of decision as to jurisdiction under s. 20, each case mast 

be decided on its own ments. Ordmauly, imetfetence in revision is imdinlssible in 
such cases and should only be exercised in exceptional cases to remedy an injustice. 
A I R 1933 Lah. 563 = 77 Ind. Cas 764. Where under the Bengal Tenancy Act 
the executing Court allows the reversioaers 10 dep^--* •> * . •' 

faction of a decree for rent obtained against a Him . • • 

tion not vested in him by law or he is aatng m 
illegally *'■ ■ ’ 

A. 1 . R. ’ ..... 

Court cri ' ... . _ . 

Court ih. • ■ ■ ' .1 ... 

R. 1923 Bom. 412 =76 fnd. Cas. lojo. No 
hroinaty issue, regarding the jurisdiction 
■ A I R. 1921 Oudh 176=240. 0.231=64 

Court has not exceeded its jurisdictions 
, . . , . . . 4 L. W. 4it = 3g Ind. Cas. 74. A de- 

claration not necessary for the suit and made beyond what is prayed for can be 
expunged in revision, A. I. R. 1923 Cat 321=68 Ind Cas. 626. 
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When after pa jsing of a pTcliminary decree for accounts the case is transferred 
to another Court to deal with further proccetlinR* uf former Court 

having rro jurisdiction to pass a decree for the amount foutxled clue, the latter Court 
can by its discretion consider the question of a de neve trial, but the preliminary 
j.—.. -1... 1... « ... ...» I . . jnjQ consideration as it cannot be set 
* ' apptUate Court) and the latter Court 

• • crrir trial only from the stage after the 

■net go behind it. Order holding trial 

nOvo from the commencement is rtvisable. A. I. It. 19J9 Lah. 109*3 >18 Ind. Cas. 537. 

decree by lower Court can be tnietlered in revision. 144 Ind. Cas. 93o»A. I. U. 

*•" •••«•.• . . •. ... . •‘■'■.ceof the record 

’ • ■ ■ ■ ■ ■ • ction not vested 

■ * ; ■ i ■ •• • ‘ ■ Court appoints a 

■ ... • “ , “s "s bed in Sch. II, 

■ . * * ■ ■■•» 'ed with meierui 

• ... . ^ . . 1^5 JjjJ^ 

493“A. 1. R. 1933 Oudh 540. 

Where no appeal lies against an order, the erroneous order of the 
appellate Court can be interfered. 33 P. L. R. 463*3A. I. R. 1933 Lah. 416*3140 
Ind. Cas. 48 ; see also 36 L. W. 636*- A. 1. R. 193a Mad. 714 “1932 M. W. N. J344- 
Decree passed against wrong person can be set aside in revision. $3 C.L. J.4i5'« 
A. I. R. 1931 Cal. 673“ 134 Ind. Cas. 303. 


Clause (b)— Failure or decline to ezorclBo Jurisdiction —When a Court 
has jurisdiction to make an order and refuses to make it on the ground that it has 
po jurisdiction, that is a good ground for imetfeiing the revision under s. 115. A I.R. 
1934 Bom 333-36 Bom L. R 499«*$8D 483- i$i Ind. Cas 78 j A. I R. 1934 Pat. 
643; A I. H. 1934 Rang. 363 5 38 C. W. N. 730-61 C 903-A I.R. 1934 Cal 
8ia-59C. L. J. 441: see also 1934 A L ] 126- A. I. R. >934 All. 35-147 Ind. 
Cas. 783 : A. I. R. 1934 Oudh 353- n O. W. N. 330-8 Luck. 734-150 Ind. Cas. 
79t; A. 1. R. 1934 Pat. 433-13 Fat. L. T. 603-148 Ind Cas.347. Where the Sub* 
ordinate Judge has failed to exercise* jurisdiction vested ia him bv law by refusing 
to accept the plainttand the Disciict Judge on appeal has erred in law in confirming 
the decision of the first Court the High Court should interfere in revision. A. I. R. 
S929 Lah. fioSstt Lab L. J. 183— ll9 Ind. Cas. 481. Erroneous order of tttutning 
plaint where suit ought to be dismissed is ground for revision. A. I. R. 1936 AH. 
38— 48 A, i68*>24A. L. j. 83— go lod. Cas. 353. Refusing to admit application 
for wrong reasons IS open to revision. A I. R. 1937 Lah. 134—99 Ind. Cas. 690. 
Ti-r...* •• ^ revision. A. I, R. 

. exercise jurisdiction 

A. I R 1923 Cal. 

• ' • an erroneous view 

powers not vested 

in it under wrong assumption that it has got them, High Court can interfere in revi- 
sion. A. I. R. 1933 Mad. 330—44 M, L. J. 80—72 Ind. Cas. 839, see also 115 Ind. 
Cas. 862 : A. I.R 1928 Lah. 811. A revision lies against an order of an appellate 
n — . - ■ , , ... maintainable. A. I. R. 

, : i i • ' as laid and deciding 

■ ■ • • ■ ■ on lies. A. I R. 1921 

• ter of Court-fees and 

*. • ; _ N. 76=52 C. 128—83 

Ind. Cas. 870. Refusal to exercise inbeicnt powers vested under ss. 151 and 152 
amounts to a refusal to exercise jurisdiction. A I R 1925 Cal, 420-79 Ind. Cas 
r9A 1- • • -*■ application for restoration of a suit 

■ - •• to exercise jurisdiction. A. 1. R. 

' ■ • ( , Failure to entertain a plea of 

' ’ise jurisdiction vested. A. I. R. 

1924 Mad. i69-(i 923) M. W. N. 566-4S M. L. J. SSl-76 InJ. Cas 306 A refusal 
to accept deposit tendered for the purpose of setting aside a sale under Order 2 1, 
r. 89, is a refusal to exercise jurisdiction. A. I. U. 19*3 49o— 3 Pat. 7*5— 74t 

C. P. Code.— 37 
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Ind. Cas 102. An erroneous order based on mlsconsiruction of the provisions of 
the law amounts to refusal to exercise jurisdiaion and is revisable, A. I R. 1924 
Pat. 506=83 Ind- Cas. 559 = 5 P. L. T. 107=75 tnd. Cas 856 ; see also 70 Ind. Cas. 
888 = A. I. R. 1923 Mad, 435 = 44 M. L. J. 100=17 L- W. 705 = 46 M. 938. A palpably 
erroneous decision amounts to improper refusal to exercise Jurisdiction prejudicing 
the party can be revised. A. 1 . R. 1924 AH. 263=46 A. 73 = 2t A. L. J. 861 = 79 Ind. 
Cas. 605. 

Order refusing to extend time to pay costs rightly ordered to be paid before resto- 
ration of suit cannot be mterftred in revision. A. I. R. 1926 All. 142 = 48A. ^ I99=24A. 
L. J. 120=90 Ind. Cas 743. Where ihe lower Court refuses to order partition at the 
'instance of any of the defendants in a partition suit as such a refusal amounts to a 
failure to exercise jurisdiction, a revision lies. A. 1 . R. 1926 Cal. 184 = 86 Ind. Cas. 765. 
Refusal to entertain an application under Order 21, rule 89, on tbe ground that the 
petitioner has no /orur amounts to failure to exercise a junsdiciion vested in 

It by law. A. I. R. 1921 Mad. 157=44M. 554=40 M.L. J. 497 = *3 L. \V. 498 = 
(1921) M. W. N. 272 (F.B.) = 63 Ind. Cas. 937. Where a Court having jurisdiction 
to entertain an application refuses 10 look upon it upon an erroneous assumption 
which is not warranted by facts, a revision lies. A. I R. 1930 AH 477=(i930) 
A. L. J. 1166=126 Ind Cas. 14 Staying execution proceedings by wrongly applying 
Civil Procedure Code, s. lo, is refusing to exercise jurisdiction and a revision will 
lie. A. I. R. 1929 Lah. 694 = 119 Ind. Cas 488. Revision will he where the Judge 
thinks an appeal ts untenable. A. I. R- 1930 Nag. 207= 13 N. L. J. 4 = 121 Ind Cas. 
668 Where a Court refuses to exercise a jurisdiction vested in it by law upon a 
misapprehenston of the law or an erroneous construction of statute, the High Court 
will interfere in revision. 31 C. W. N. 733 ; see also 47A. 140=A. I. R. 1925 AH. 
267=85 Ind, Cas. 47a But hotdmg that certain pieco of evidence is not admissible 
is not failing to exercise jurisdiction. A.l.R. 1929 Pat. 633=11 P. L.T. 581 = 122 
Ind. Cas. 581. 

' * ■' ' rte decree under Order 34 i 

* * not maintainable, amouuis 

‘ > ’ law and a revision will he. 

' * 4 ’ . 9 = >24 Ind Cas. 729 In a 

• ■ ir in the alternative for the 

• . entitled to a decree for the 

whole rent amounts to refusal to exercise a jurisdiction vested in it and a revision 
lies. A. I. R, 1923 Pat. 41=4 P- L. T. 39 Jurisdiction means power to decide. 
Wrong decision on admission of application that it does not lie is not refusal to 
exercise juTisdiciiou A. I. R. 1927 C^I. 928=46 C. L. J 182 = 31 C. W. N. 818 = 103 
lod. Cas. 468. Remanding a case under Order LXI, r. 23 instead of Under Order LXl, 
r. 25, does not create a point of jutisdiciion as to justify revision. 64 Ind. Cas. 436. 

The failure to decide a plea amounts to a refusal to exercise a jurisdiction justify- 
ing a revision. 54 Ind. Cas. 662. The refusal by a Court having jurisdiction to 
entertain an application for leview on tbe ground that an appeal has b*en filed 
subsequently amounts to a refusal lo exercise jonsdiction and the order is open to 
interference by High Court in revision. 43 A 288 = 19 A. L. J. 24 = 61 Ind. Cas 334. 
Revision lies against a general order of remand by an appellate Court which mis- 
understands its own duties and in substance declines jurisdiction. 63 Ind. Cas. 858. 
The refusal of a Court to enieriaiu an application under Order 2i. rule 8g, C. P 


uas. 344. wrongly retusi — 
not he at all, amounts to 
L. J. 322=27 M. L. T. 99=. 

for evidence under Order ' ..uuutauuu 

the case to be too weak on merits before date for produciton of evidence the order 
of Court amounts to refusal (0 exercise jurisdiction. A.l.R. 1930 AH. 7S8=(i93o) 
A. L. J. 901 = 126 Ind. Cas. 1, Dismissal ofa suit on plalmifT's failure to amend the 


e jurisdiction. 16A. L. J. 
sed before a Court amounts 
so as to justify a revision. 
335. A wrong order under 
J is open to revision under 
> accept a deposit by the 
■ has sold his interest to a 
justifying revision. $2 Ind. 
le ground that it did 
ran be revised 38 M. 
.Vhcre a day is fixed 
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plaint n’ilhout him an oppoTtbnitjr to continu: the trial with the phint a» 
ii amounts to refusal to exercise jurisdiction sa as lo justify revision. 4 Tat. 
L J, 377a>;f ird. Cas >£9 An order of an appellate Court in dismissing' the 
txeouion application alio\rcd by toner Court on the Rtound that it was made to a 
Court not having jurisdiction amounts to declining jurisdiction within the meaning 
of 8.11$. A. I. K. 19J4 Mad.3i-4S M. L. J. 2io- 18 L. W. i7-(i9J3) M. W. N. 



such jurisdiction but its jurisdiction it ousted to deal with further proceedings /. e., 
to pass a final decree, (he proper order for the appelUte Court is to transfer (he 
case to the Court hax'ing jurisdiction to try (he suit and not to return the ^iiint for 


from the valuation, u is the duty of the District JuJge in such a case to go into the 
matter and his fadure to do so amounts to a refusal to exercise a jurisdiction in him 
by law and a revision lies. 78 Ind Cas. qoi. If there is failure on tho part of the 
Inwer Court to exercise ns juiisdiction so as 10 let a party take advantage of a pirti* 
cular procedure to xvhich he is entitled the fact that tt has held that another 
!. . . -u. - ,, v.- s I T> 


consider the objections to ' ' • 

exercise a jurudiction vested m mill iia mu. was oji>»A. 1, i\. i9jj itang sb. 
Refusal to proceed xMih the execution by taking wrong view of law is revisaole 
A. I. R. 1933 Oudh aJS«»ioO \V N. 263. Where an order refusing to re*open 
a suit decreed IS set aside on appeal, the latter order is open to revision. 

A. f, R. 1933 Hang. 156-145 Ind Cas. 370. High Court can interfere when the 
lower Court allowed an application barred by limitation without at all applying its. 
mind to the question of limitation a-'* a t d i>.. 

J32-I44 Ind Cas. I47. The High 
failed to exercise a jurisdiction vested ii • 

70 = 137 Ind. Cas. 88 j sec also 133 Ir 
Cas. 303-32 P. L. R. 737 ; 3t P. L. R. 

I. R. 1930 Lah. 1017 ; A. I. R. 1931 All. 332*130 Ind. Cas. 399. 

Clausa (c)— Exercise of jurisdiction Illegally or with material 
irregularity.—Exerdse of jurisdiction in a proper manner bars a revision, 19 A. 
L.J. 47 = 60 Ind. Cas S99 ; see also A. I. R 1928 Mad. 984= 112 Ind. Cas. 710 ; 
A I. R. 1922 Pat. 38 'liiis clause cannot be invoked “when the question of juris- 
diction is not involved ’ or at least a question of procedure, for example, proceeding 
in the absence of a necessary party to the suit It must be something independent 
of the decision Itself an irregularity or illegality in the manner of arriving at it, not 
in the conclusion reached. A good working test is whether if the decision had been 
the other way, would the illegality still be there ? If not, the flaw must he in the 
decision, and not in the manner in which n is reached. Consequently, if it would 
not be revisabte, the test would not work in every case. Dut where it does, it 
could be decisive, A I. U 1936 Hag. 157=164 Ind Cas. 848. The High Court 
can interfere in revision under section 115, C. P.Code.wheretheCourtbymis- 
inierpretation of a statute assumed jurisdiction in respect of a matter over which it 
would not have had jurisdiction if the statute had been nghily interpreted. 39 
C. \V. H. 915. Clause (c) has a distinct meaning from that of the other two clauses ; 
it does not relate merely to irrcgulanties in procedure , it has been advisedly 
left in indefinite language in order to empower the High Court to interfere and 
correct gross and palpable errors of subotdinate Courts in the ends of justice. 3® 
C. W. N. 1146 This scttion applies to jurisdiction alone and High Court will not 
interfere m revision unless a grave injustice will otherwise be the result. A. I. R. 
193« All. 72=(i93i) A. L. J. 13 Where the Courts below have wholly disregarded 
a High Court decree through an accident, the act though involuntary is an illegal 
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exercise of jurisdiction within' the meaning of this section A. 1. R. 1931 Cal. 
27=58 C lii = 3* C. W. N, 5i5e=i29 Ind. Cas 308. Where the appellate Court 
has not been informed that the suit was stayed under s 10 and it orders to take 
it up forthwith, thinking it to be pending without adequate cause the Court below 
if it proceeds with the suit acts improperly. A party aggrieved can ask the Court 
below to reconsider its order, although no revision is maintainable. A. I. R. 1929 
All. 957 = 1930 A L J, 235 = 121 Ind. Cas. 97. 

Judgment not properly expressed due to inexperience is no ground for revision. 
A. I. R. 1926 Oudh 183 = 88 Ind. Cas. 577. Mere defect of jurisdiction is nota 
ground for revision unless failure of justice has directly resulted from such a 
delect. A. I. R. 1921 Lah. 265=82 P. L. R. 1922 = 67 Ind. Cas. 278. Erroneous 
decisions by the lower Courts on points of law and fact are not open to revision 
if no question of jurisdiction is involved. 116 Ind, Cas. 660 : see also A. I. R. 
1930 Sind 170=24 S L. R. 145 = 121 Ind. Cas. i6t ; A. I. R. 1926 Lah. 47 = 26 
P. L, R. 746 = 90 Ind. Cas. 1042. 


i_ j— • . ..V 1 ... . juires is, that the Court should 

■ . m in the matter, did in the exercise 

•gulariiy. Any illegality or material 
■ the lower Court, and it is left 

' ■' r there has been such illegality or 

" . If a question of jurisdiction is in- 
volved, the Court may act under clause (a) or (b) 1932 A. L.J. 801(805, 807), Pfr 

Boys/. A mere error of law in deciding a case cannot be said to be an illegal or 
irregular exercise of jurisdiction. If the Court is competent to determine the ques- 
tion of law and determines it, the High Court cannot interfere in revision because it 
considers that decision to be erroneous m point of law. Per NtamafiiUa J. in Usd 5 
see also A. I. R. 1935 Lah. uo ; A. I. R 1935 Lah. 602 ; A. I. R. 1935 Pat. 385-16 
Pat. L. T. 311-155 ind. Cas 976- U Pat. 488 ; A J. R. 1935 Pat. 267=155 Ind. Cas. 
419SA. I. R. 1935 Pat. 488-157 !nd.Ca8. 474; 38 C. W. N. 1001 = A. I. R. 1934 
Cal. f6i 5 A. f. R. 1934 Rang. 306-150 Ind, Cas. 1055 { A I. R. 1934 Rang- 330“ 
151 ind. Cas. 668. where the lower Court entirely disregards the most important 
piece of evidence in the case, namely, the original grant in favour of the charity, 
and bases its order on irrelevant documents, the procedure amounts to an illegality 
or tnaterial irregularity. 58 U. 623-152 Ind. Cas. 781=36 Bom. L. R. 687-A. I. R. 
1934 Com. 343 Where the order of ibe District Judge vacating the decree of a 
Court IS not 10 accordance with s. 88 of the Bengal Self-Government Act, 

J. and set aside the order vacating the decree. 

■ ' * «I disregard or conscious violation by a Judge 

• . * Court will have jurisdiction to interfere in 

* ’ R 1932 Botn. 584= 140 Ind. Cas. 38 i = A. L. R. 

Mad. 217=138 Ind Cas 136=1932 M. W. N. 

* • •AIR. 1932 Pat. 346 ; S4 A. 394 j 1. R. I93i 

w.,., , 54 V, 555=A 1 R. 1932 Cal. 349=137 Ind. Cas. 

474 } A. I R. 1933 Mad 603=193* M.W. N. 290 5 140 Ind. Cas. 325 = 1932 M- W. 
N. 1338 ; 156 Ind. Cas. 1098. j 5 vo 

Acting illegally.— When a Judge delivers a perverse Judgment he is exercising 
his jurisdicuon Illegally. A. I. R. 1930 Rang. 324=128 Ind. Cas. 848. What is 
dtegal or maiemlly irregular act roust be decided on the meriis of each case. A. I. 
R. 192UU. B i 7 - 4 U. D R. 16=63 Ind. Cas. 838. Refusal to issue a certificate 
on remand is Illegal and open to revision. 42 B. 363 = 20 Com L. R. 348=45 Ind 
Cas. 552. Joinder of persons claiming adversely to each other under an order of 
Court Is an Illegality justifying interference in revision. 57 Ind. Cas 784. An order 
directing a pauper appellant to furnish security for costs, under Order 41, rule 10, 
IS illegal and can be set aside in revision. A. 1. R. 1922 Lah. 27 = 3 Lah. 30=68 

K' appellate Court decides on a point of 
fact not nt all raised in the itial Coun, the order is illegal and Irregular and is 
revisable.^ A. I. R. 1^6 Rang. 214=4 Rang 202=98 Ind. Cas, 1029, Where the 
.on merits but on question not supported by law, It shows 
illegal exercise of jurisdiction. 44 C. L J. 565 = 99 Ind. Cas. 946 The coniraven- 
?• an express provision of law is not merely .an erroneous decision but is an 
illegality. A- f. R. 1930 9udh 9=118 Ind. Cas. 805. Where the lower Court 
mind to the question of law and follows authority, it does not act illegally 
or with material Irregularity. $9 M.L.J. 354-32 L. W. 317 = 128 Ind. Cas. 875. Lower 
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Court lias not actcil illcg.illy or with material irregularity only because it follows one 
view of law rather than another arid the llich Court will not interfere with it in 
rtrision. A. I. R. 1929 Bom. 193-31 Dom.L. R. 


91 tiiu. uJS UJ9 i M. 1. i\. 19JU nil. Ml*-* 


'•ommitliog ofan error of procedure 
the High Courts can interfere and 
lie Courts under s. t iS (0 A. I. R. 
C. W. K. 5S9-39 C. L. J. 43i“ 
M. L T 9S ; A. I. R. 1921 U. U. 27 
25; A. 1. R. 1924 Lah. 662-76 1n<l 
57 ; 97 Jnd. Cai. 1033 — A. I. R. 19*6 
L. J 948 ; A. I. R. 1926 Cal. 530- 

...... jm.Cas 8t8; A. I R 1929 All 593“ 

(1929) A. L. J.”769— 51 A. gio^ 1 19 Ind. Cas 103 j A. 1. R. J929 Rang. ii5“7 R^t'S 
339“ 120 Ind Cas. 899. 

The contraveotion of an express provision of law is not merely an erroneous 
decision but is an illegality. A. 1. R- 1930 Oudh 9“* 18 Ind. Cas. 805 ; 10 Bur. 
L. T. 39 — 35 Ind. Cas. 426. Error caused by appeal disposed of by the inferior 
Court where parties are prejudiced can be corrected in revision. ii4lnd. Cas. 44o. 
If there IS misinternretaiion of the document the concurrent findings of the lower 
Courts arc open to revision by High Court A. 1. R 1933 Re*"* 67-140 Ind. 
Cas. 363. 

Order passed by illegal procedure consented by the opposite party cannot be 
Interfered m revision. 135 Ind. Cas 730—1931 A. L J 1087— A. I. R. 1932 All. I54> 
V, - Mity. A I R 1933 Mad. 508-144 

• I . • • ice to the public does not involve 

. . . • , H3-19J3 A. L.J 7iO- A. I R. 

■ , . • ‘.ecution Of a decree IS an Illegality. 

I. ii., jyji Laij. gu-ij yoi-ua uiu. w4. 687. Where two different suits 
for rent are hit at by Order 3, rule 7, the High Court will interfere in revision. 146 
Ind. Cas. 351-37 C.W.N.730-A.I.R. 1933 Cal. 831. If the construction of the 
terms of a compromise by the Full Bench of the Presidency Small Cause Court on 
an application made in that behalf happen to be wrong, the Court could not be 
held to have acted illegally within the meaning ofcl.(c).s. I15i C. P. Code and a 
revision therefore Is not competent. 1934 M. \V. N. 160 A Judge confirming an 
. , • . . . • • • • • • • . ■ f - ‘-id acts in the 

• • . , • ' order can be 

. . . . ’ 934 Oudh 35. 

The order of a Judge refusing to issue a commission for examination of witnesses 
though wrong is not without j’urisdictiOD or failure to exercise a vested jurisdiction 
or an exercise of it illegally or with material irregularity and Is no ground lor 
revision. A. I. R. 1934 All. 37. 

Mere error of law.— Errors in conclusion of law or fact not involving questions 
of juisdiction are not open to correction 10 revision 30 P- 

539 5 see also itx Ind. Cas. 141— Ind. Rul (i9*9) P^* 493 5 A P P\*929 Rang. 187 
-I19 Ind. Cas. 7.9 ; A. I. R. .9>7 Cal. 9a8-<'> C. L. J l82=3> C. W. N. 8.S-.03 
Ind. Cas. 468 ; 66 P, R. 1915-146 P.W. R._i9i5“3t Ind^Cas. 80 ; 23C. L J.^557 



604—24 M. L. T. 482— (igif . 

Cas 128 5 54 Ind. Cas 757 ; 23 C. W. N 759-“ 


48 Ind. Cas. 614 ; 48 Ind. Cas. .65 Ind Cas. 512 { 65 Ind Cas. 35S“ A. I. R. 
1923 Pat, 90-3 P. L. T. 31. i 65 lad Cas. 5a-iS 8 C R 163 I A. 1. K. 192a Pat. 

I> o I -r p,» Ind. Cas. 927 . 9 Rang. 7«“A.I.K. 


1922 Nag. 264 — 71 Ind. Cas. 31 » A. I. R« 1924 f 
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Cas, S38 ; 91 Ind. Cas 379 (Lah) ; A. I. R. 1933 Sind 279 (F.B.)= 14^ Ind. Cas 777 
55 A. ai6=i4s Ind. Cas. 436= 1933 A. L. J. iio=A. 1. R. 1933 All. 295 ; A. 1. R. 
1933 Oudh 534=10 0. W..N. 1145 ; A. 1. R. 1933 All 557=1933 A. L J. 1269 ; A. 1. 
R. 1933 Mad. 231 = 115 Ind. Cas. 380 ; 33 P. L. R 391 = 137 Ind. Cas. 804 } 137 
Ind. Cas 513 = 33 P. L R. 330 > A. I. K. i932’Mad. 472*=138 Ind. Cas. 146, 
J932 A. L 1. 4t8 = A I. R. 193* All. 379 ; S3 A. 519; 134 Ind. Cas. 463; A. I. R. 
1931 Oudh 408 5 A. I. R. 1931 All. 667 ; 40 C. W. N. 698 ; A. I. R 1936 Lah. 521 = 

38 P. L. R. 800= 163 Ind. Cis 584 ; A. I. R. 1936 Cal. 706 ; 36 P- L- R- ^77 5 A. 1. 

K. 1934 Rang 233 ; A I. R. 1934 Lah.825=»i52 Ind. Cas 620=35 P. L. R. 670; 
35 P. L. R. 683 ; A I R. 1935 Lah. 972 ; A.I.R. 1935 Lah. 951 ; A. I. R. I93S P*ns- 
158=156 Ind. Cas- 615 ; A. I. R. 1935 Fat. 191 j A. I. R. »937 Oudh 108. 

Eiioneons decision on a qucs\>onof law is no ground for tevUion if the Court 
bad jurisdiction to try the case. A. I. R. 1926 Oudh 31=90 Ind. Cas 43® » A. I. 
R. 1926 Oudh 373 = 90 Ind Cas. 373 , A. I. R. 1936 Pat. 1 19=161 Ind. Cas 26 ; 1936 
O. W. N. 344= i6t Ind Cas 424 ; A I R 1936 Sind 205. Mistake regarding the 
question of limitation is not necessarily a ground for revision. A. I. R. 1928 Cal. 
189=47 C. L J. 62=107 Ind. Cas. 733 ; A. i. R. 1927 Oudh 615 = 4 0. W. N. 1123 

= 107 Ind. Cas. 191 ; A. I R. 1928 Cal 202 = 32 C. W. N. 98= lo6 Ind. Cas. 561 j 

A. 1. R. 1627 Nag 389=103 Ind. Cas. 113 ; A. 1. R. 1927 Mad 660 = 26 L. \V. 15 = 
101 Ind. Cas. 514 ; A l.R. 1927 Lah. 43=98 Ind Cas. 892 ; A 1 R. 1924 Pat. 37 -*2 Pat. 
800 = 4 I'.L T. 491 = 1 Pat. L,R. 361 = 75 Ind. Cas. 430 ; A I R. 1922 Pat. 308 ; 55 Ind. 
Cas. 871 = 20. P.L. R. All. 72; 3 Pat L 1.376 = 46 led Cas. 176; 3* Ind. Cas. 
982 } 133 Ind Cas. 439 = 32 P.LR 4io ; 32 Ind. Cas. 3 = 19 M.L.T. 24. A mere error 
of law Such as for example on question ol limitation is not necessarily an illegality 
nr exercise by a Court of jurisdiction not vested in by law so as to entitle the person 
aggrieved to apply for a revision. A. 1. R. 1924 Lah. 666=76 lod. Cas. I4> The High 
Court Will not interfere under this secuoo merely because the lower Court bad wrong* 
ly decided that a suit was barred by limiiation or that it was barred by resjudittU 
or because the lower Court had proceeded upon an erroneous construction of the 
sections of art Act or had misunderstood the effect of 3 document in evidence or 
bad excluded evidence which it ought to have admitted. A. I. R. 1924 Cal., 493* 
38 C. W. N, 292 = 80 Ind Cas. 205. An erroneous decision on a question , of 
limitation can be revised if tbe order results is an improper refusal to exercUe 
jurisdiction, e, execute a decree A 1. R. 1924 All. 263=21 A. L. j. 861 = 
46 A. 73=79 lud. Cas. 605; see also A. I R 1930 Lah. 113= 133 Ind. Cas. 571. 
If Iimuaiion for setting aside abatement is not considered u is a ground for inter* 
ference. A. I R 1926 Cal 444=87 Ind. Cas. 173. Where the order of the lower 
appellate Court overlooks the question of limitation m deciding tbe appeal a 
revision will he. I R. 1929 Rang. 304= 124 lod. Cas 263. 

Where a Court with jurisdiction to hear an appeal hears it, and while disposing 
of the appeal comes to a wrong conclusion on point of law, it does not amount to 
acting in the exercise of jurisdiction "illegally or wuh material irregularity.** A. I. R* 
1929 Par. 633 =iiP.L. T. jSi*i22lj}d Cas. 58/ ; see also A. I. R. 1930 Nag. 88 
>= 120 Ind. Cas. 414 Soa revisiondoes not he against a mistake of law apart from 
a question of jurisdiction. A. I. R 1919 Lah. 36= i >6 lod. Cas 221 ; 117 Ind. Cas. 
727 5 A. I R. 19*8 Lah. 284=107 Ind. Cas 273; A. 1 R 1927 Cal. 965=46 C. L. J. 
527 = 106 Ind. Cas. 851 ; A. I. R. 1928 Lab IU2= toG Ind. Cas. 829; A 1. R. 19*7 
All. 358=49 A. 454=25 A. L. J. 399=r 100 Ind Cas. 638 ; loa Ind. Cas. 76 j A. I. R' 
1927 Kang. 90=5 Bur. L. J. 206=100 Ind Cas. 327 , A. 1 R 1927 Lah. 573 = 100 
Ind. Cas. 3 ; A. I R. 1926 Nag. 472=96 Ind. Cas. 251 ; 93 Ind. Cas 8ss = A. I. R. 
1926 Lah. 355 ; 26 P. L. R. 783=92 Ind. Cas 46 ; 75 Ind Cas. 472=A. I R- 19*3 
All 465 ; A. 1. R. 1923 Oudh 18=9 O. L J. 543= 72 Ind. Cas 394. But when the 
Court below does not judicially consider what it ought to have considered and 
decides someihing that it is not called upon to decide there is illegal and irregular 
exercise of jurisdittion 155 Ind. Cas. 1088 = 1935 P- L J. 527 = A. 1 R. 1935 All. 

310 Revision is allowed where onus of proof was wronclv nlaced on wrong parly. 
01 C L. J. i8=A I. R. 1935 Cal 710 ^ 

-• • * want or refusal of jurisdiciion or any illegaliiy 

not levisable. J3 N. L R. 1 16= 41 Ind. Cas. 

' ■ 8. A I. R. 1935 Oudh 373=12 O. L. J. 112 = 

ing question of jurisdiction can be ground for 
40 Bom. L. R. 1931 = 112 Ind. Cas. 734 This 
section applies to cases of material tnegularity. It is wrong to utilise the section to 
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correct errors of law an'f not merely lo errors of proceilore, A. I. R. 1926 Cal. ittz 
■•30 C. W. N. 923-9S Inil. Cas. 751. 

A revision is competent where there has been an entire misapprehension as to 
the law on the subject in Courts below. A. I. R. 1930 Lab. 572“3i P- L. R. 284=* 
12S Ind. Cas. 56. Where a Court has overlooked the canon ol Interpretation that 
- • - • •- — ,t.- .« • . t... — ...j literally 

■ • , R. 1929 

■ > ■ 'udes the 

• e;;uiarlly 

• I R. 1930 

■ ■ ■ pation of 

authority In the act of lejection of a petition for review of order confirming auction 
sale calls for interference under s. tij. A. I. R. 1929 Nag 305—116 Ind. Cas. 65. 

' '* ■ f ... -■••airen notion of law is subject to 

■ - —joSInd. Cas. 391. Decision 

• out reference to article or its 
* .SaM. L J. 3 57 -too Ind. Cas. 

• • pleas of jurisdiction and limi- 

tation raised, revision lies. 95 Ind. Cas. 4. Finding arrived independently of 
inadmissible documents is not Vitiated. A. 1 R. 1926 I'at. 29-90 Ind. Cas. 329. Sec- 
tion 115 applies to jurisdictions alone, the irregular exercise or non-exercise or it or 
the illegal assumption of it. A mere error of law is not no illegality within (he 
meaning of this section. 142 Ind. CaS. 6i6-io O. W. N. 259— A. I. R. 1933 Oudh 
340. Rut the wrong .‘ipptication of the section of an Act can be revised. 34 P.L. R. 
440- A. 1. R. 1933 Lah. 335. Wrong finding on a question of law cannot be upset 
in revision. 13 L L. T. j3. 


Materinl lrregularit7 —Material irregularity connsis in misake of fact or 
law occasioned by wrong aisumpiion or refusal of jurisdiction or in refusal lo 
exercise of jurisdiction or exorcising it illegally and ittegularly ; decision as to what 
IS material irregularity depends upon fact ol each case A 1. R. 1923 Mad. 8S4 — 
44 M L J 69-44 M. C23-(t922) M. W N 813- 16 L. W. 898-72 fnd. Cas. go:, 
*” ■’ > . • *, • . in rtvUion the 

• * ely illegal, or he 

‘ • • • which has caused 

* ' • * *30 Ind. Cas. 265. 

• ' * • • • law or procedure, 

“ * • • • '! in revision under 

i-i ' R. 241-A. I. R. 

* • 5®' An order for 

■ ■ ■ atcrial irregularity. 

6: C. 289. Where Court fails to exercise judicially discretion vested under s. 72, C, 
P. Code, revision can be granted. A. I. R. 1935 Lah 964. Where a Judge deals 
with an application to be added as paity to a sun summarily and dismisses it, 

•-..11.. ... ,, .€ ,1.. >plication he acts with material 

• ■ ■ ' ■ ■ . 1249=42 L W. 554-37 Bom. 

i ! *' * >* = 1935 O W. ff. 997. Where a 

• ' ■ 6, rule 17, It acts with material 

irregularity. A. I. R. 1935 All. 651 — 157 Ind Cas. JI2. It is a material 
irregularity when the finding is based on guess. A. 1 R, 1934 Rang 214 j 1936 
O W, N. 237. Failure to issue notice to Government in pauper appeal is material 
irregularity A. I. R. 1934 All. 424— 1934 A. L J 827-148 Ind Cas 624. Refusal 
In go into question of jurisdiction beloie proceeding to hear the suit on ihe merits 
amounts to material irregolanly. AIR 1934 Mad. 617—152 Ind. Cas. 369. 
An appellate Court acts with material irregularity if it goes beyond the pleadings 
and the grounds of appeal and remands a suit for the inal of issues which do not 
arise in the case 152 Ind. Cas. 133— A. I. R. 1934 Lah. 708. But a wrong 
decision on a question of limitation is not a material irregularity. A. I. R. 
J9J4 Pesh 103. Wrongly placing burden of proof is not material irregularity. 
35 P. L. R. 334-151 Ind Cas 548 Decreeing sun on a case which is inconsistent 
with pleadings, amounts to material irregularity. A. I. R. 193® l^ang. 335— 

Cas 668—14 Rang 511. It is material inegularity if the appellate Court fails to 
notice on important ground 0/ appeal. 162 Ind. Cas 416— A. I. R. 1936 Pesh. 97 ; 
see olso 38 P. L. R. 431. The misconstruction of a section of a statute by the lower 
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Court in deciding a mauet which it bas jarisdiction to decide does not amount to 
exercising jurisdiction illegalfy or with material irregularity so as to afford a ground 
for revision. 39 C. \V. N, 910=62 C. L. J. 349. An error in arriving at 
the conclusion can not be set right by taking up the matter in revision, 
for error is rot irregularity. A I. R. 1930 All. 702 = (i93o) A L. ]. 1043 
= 132 Ind. Cas. 33-, see also A. I- R. 1930. All. 831=125 Ind. Cas. 578 ; A. 
1. R. 1923 Pat. 90 = 3 P. L T, 314=65 Jnd. Cas, 355. Failure of appellate Court 
to adjudicate upon a plea oi limitation not pressed before it is not a material irregu* 
lariiy justifying revision. 42 Ind. Cas. 536 ; see also 32 Ind. Cas. 785 “S L. W. 176. 

An error of procedure resulting in a failure of justice amounts to material irregu- 
larity in the exercise of jurisdiction under section 1 1 5. 2 U. p. L. R. Pat. 29 = 1 P. 

L. T. 188= 55 Ind. Cas. 445 ; see also 24 C. W. N. 288=46 C. 962 =54 Ind, Cas. 439 i 
A. 1. R. 1922 Mad. 63=1922 M. W. N. 130=16 L. W. 760=65 Ind. Cas. 732. 
Decision without impleading necessary party is material irregularity and revision 
hes.A I.R.1926P.C. 142 = 54 C. 338=53 •• A. 271*25 A. L. J. 61 = 25 L. 1^.90= 
3 O. W. N. 989=1927 M. W. N. 84=29 Bom. L R. 755 = 4$ C. L. J. 274 = 31 C. W, 
N. 413=28 P. L. R. 113 = 52 M. L J. 368 (P. C.) = 99 Ind. Cas. 74? ; A. I. R. i^9 
All. 761 (1930) A. L. J. 223 = 122 Ind. Cas. 753- Where permission is given to with- 
draw a suit with liberty to bring a fresh suit, without adopting proper procedure, the 
order is tainted with material irregularity and as such should be vitiated. 130 Ind. 
Cas. 142=A. I. R, 1931 Cal. 107 = 34 C. W. N. 912. 

Where decree once made in a suit, the suit cannot be dismissed unless reversed 
’ ' * • • • ~ • '•. • • ' further proceedings under 

decree, dismiss the suit on 
ng and a revision will lie 
V. Cas, 351. Revision lies on 

findings of facts when not properly arrived at, that is scrutinizing, all relevant 
evidence. It is material irregularity. A. I. R. 1929 Cal 736=33 C. W. N. 569**20 
Ind. Cas. 451 ; see also A U R. *928 Mad. 815=51 M. 860=55 M. L. J. 565=1192°) 

M, W. N. 49=28 L. \V. 513=1*0 Ind. Cas. 490 ; A, 1. R, 1927 Rang. 283=6 Bor. 
L. J. 153=104 Ind. Cas. 316. A finding not based on the evidence on recora amounts 
to material irregularity and is levlsable. A. I. R. 1926 Lah. 566=96 Ind. Cai._247' 
Not considering material evidence being mawriil irregulariiy Is open to revision. 
A. 1. R. 1927 Rang. 302=6 Cur L ] 147=104 Ind. Cas. 321. 


Decision under serious error of procedure ■$ material irregularity. A. 1. R. *927 
Rang. 134-6 But L. J. 16. Rejecting application for restoration without consider* 
ing record or* *' * j---, • •• • .yisablc. A. I 

R, 1927 Lah, eing material 

irregularity is ■ . 1 “ of evidence 

“* . Failure to 

I ground for’ revision. A.’l. R. 1928 Lah. 

Revision lies when numerous and various 
■ . vd. 614=48 M. L. J. 268=21 L.W.6S4* 

87 Ind. Cas, 216. ■' 


Where a Judge arrived at a decision by following an obsolete ruling acts with 
material irtegulanty. A I. R. 1929 Lah. 824=11 Lah. L. J. 491 = 117 Ind. Cas. 9? 
High Court should not interfere m revision wiih decision, however erroneous it 
may be, when it has no far reaching consequences, 56 M. L. J. 273 = 29 L. W. 
600= 11$ Ind. Cas 351. Ignoring rule of estoppel is material irregularity. A. I B* 
19* 1 Sind 159= i6 S. L. R. 407 = 83 Ind Cas. 360. Deciding issue not arising out 
’ L 1921 Sind 159(F. D)^ 

* losed to evidence, justifies 

I , ' , A. 1. R. 1924 Nag. 44“ 

.-J , J ...... yyj. wiuti uiieiusaito contirm a sale without appbea- 

"'''*?***®* A LR. 1927 Lah. 71=98 Ind. Cas, 866. 
» t, ^ • I _j.. thout substantial injury owing to 

. , " ■ ■ • A. L.J. 413=83 Ind. Cas, J028. 

’ ■ * • suit on a question not arising if 

'* ^ s of law which had no applicaho** 

* ' . .» -,4 • *7 Ind. Cas. 229. 

Ovcrrulinc an objection as to the judicial misconduct on the part of an 
arbitrator without enquiry and without adrailling proper evidence material to the 
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Issue Is tnacerlal Irrepul^niir ji r ' fils 

of the onus of proof amouMi t-. - ' '• > 

revision. A. 1. R. 19:1 L.ah. iv/.l,, 1 

altering a judgment after once it ’ 

amounts to material irreguhrity. t 
18 L. W. roj — 7J Ind. Caa. 628 An ^ 
can be revised if he has acted »«h r* .. 

1923 Mad. 360^44 M. L. J. 161031 )• •' 
656=70 Ind Cas. 987. Order for vritien ^ 
pleas to he 6Ied is discretionary and decree ' 
revision. A. I. R. 1927 Mad. ioo7b^3 j* 


fils reference lnJic.ates thst he did not 
.. High Court is entitled loenterfere 
it on suit, order of the Court to dis* 
’ rsis can be interfered in revision 
Order in a redemption suit. 
' interfered lo revision. 8 0. 

■ ' sets aside an order ofdis* 
•'Juced by the parties and 
, the o'der in question is 

> .iin 132 fod. Cas. 43t 
j' \iion for leave to sue 

' "tiire that the appli- 

. . ' 318 If the result 


The rejection of application for adjournment under Otdt< // 
giving rc-asons is material irregularity justifying a rev'n'oo. (^ / 

Ind. Cas. 30. Omission to consider the question of estoppel (i ' 
jusiifylog a revision. A (. R. 1921 Lah. 60 = 3 Lah. L. j, ittJ,*/''.' 

A premature order discharifing a surety can be revised under t» ' 
402«jg Bom. L. R. tU“»39 Ind. Cas 88. ' 


•0 one of another 
'..f by limitation 
' 1 b: put right 
'I M. L. J. 
•re under 
' > nassed 
li 422. 
'ler 


Misapprehension as to the nature of the contract entered into In ij. 

Is a material irregularifj^ and a revision mil lie. |6 IftJ. Cas 489 Atfif/' 

1 -‘.V,,.. uerifcf'.;; 


. . .. . . // 

. • . 'A 

J : ... suit, a 

• • • ■>»ving fiscd « 

• ' • • • • i • ring the preti. 

■ • • . • such a dia. 

• ,, ■■ 58*30 LW. 

979=*S3 M. 395*57 M. L. J. 781 = 124 Ind. Cas. 605. Court cannot set aside elec- 
tion on mere grouni' ’ " ‘ ‘ ' -r » n t„.. i. 

further find that its ... • 

occurred. Failure 0 

therefore revisable '< I ** ' ■ ■ 


Decision of suit on grounds not raised by parlies and to which no evide^nce Js 


Amendment of sale-certidcaie at the instance of auction-purchaser without notice to 
judgment-debtor amounts to acting with material irregularity. A. 1 B. 1922 hfad. 
63=63 L \V. 760-65 Ind, Cas 73a='(i922)M- 'Y- N- 130- Remand of the whole 
case by an appellaie Court after 3 finding on one issue only amounts to mat^iai 
irregularity. A. I R 1923 Mad. 113 = 16 L. W 593 = 30 M. L. T. 314 = 70 Ind. Cas. 
655. Where the lower Court does not pay heed 10 the provisions of s. 99, it acts wiih 
■ ■ • • . . . '• •• A 1. R. 1926 Lah. 402==93 lad. Cas. 

. — I'-™ «!.» Court and refuseo to 

. .. , material irregularity 

I . ' - J 286=92 Ind Cas 

eg, it for default without 

rnnsid tnce ofthc plaintiff is 

own* ■ 2=iaL. W. 837**70 

Ind. Cas. 38. Where defendant is alleged to be ot unsound mmd but the pUiot 

C. P. Code--38 / 
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denies the lact.’appoinlmenl o( a guardian of -the defendant only afier an 

interview by bim by the Court, amonirts to ainatciial irtegniariiy and tbe order is 
revlsable. A. I. R. 1922 Cal. 86«=70 Ind. Cas. 307. 

VA..fire;..rr ^ rn.,rt «« a «Aur /in'stioii not raUcd by the parties 

acting with material irregu* 
• “ Order of dismissal of suit for 

■ ^ material irregularity. A. 1 . R. 

1925 Oudh *933=20 W. N. 432=89 Ind Cas. 418. Ordinarily when a Court acts 
On evidence which has not been proved or which is inadmissible in evidence, it does 
not act without iurisdiction but acts with material irregularity or illegality in exerd- 

r- — : ..-.j .i-* — A t Ti — .• All 3 A- L J. 961 = 89 Ind. Ca'. 22. Where 

■ ■ Mhe findings submitted to it by remand, 

R. 1925 Oudh 933=2 O. W N. 432 = 89 
•ua. ivda. 4IU. viiieie me ueicnuaui uujtcts to the valuation of the plaint it is a 
material irtegulaiily for the Court to refuse to frame an issue and decide it. The 
High Court can set aside the order in revision. A. I. R. 1923 Mad. I34=(i922) M. 
W. N. 692=69 Ind. Cas. 542 In a pre-emption suit assuming, as the value for pur- 
poses of jurisdiction, the market value at the lime of the suit instead of that at the 
time of the sale is a material irregularity and revision lies A. I. R 1924 Lah 380= 
69 Ind. Cas. 650. Non-joindet of Receiver m execution proceedings for sale amounts 
to material irregularity and justifies revision. A I, R. 1923 Mad. 144 = 43 M'L.J. 
3H*»(tg22) M.W. N. 745=16 L \V 322=31 M. L. T. 290=47 M. 47=71 Ind. Cas. 
S93. Comin? to certain conclusion without evidence and omittirsg to consider point 
of law required bylaw to decide, amounts to material irregularity. A I. R. 1923 
Mad. S03={i933) M. W. N. 159=32 M. L. T. 293«44M. L. J 409=72 Ind. Cas. 
137. An order gauting sanction to prosecute based on evidence which is legally in- 
admissible is open to revision A. I R. 1923 All. 601 = 21 A L J. 399 = 24 Cr. L.J. 
900=75 Isd. Cas. 143. An order to furnish security for vitsrte profits is not without 
jurisdiction but pa<tsing such an order ameunts to material irregularity withm s. 115. 
A. I. R. 1927 Oudh 11= 10 O. L. J. 209=74 Ind. Cas 335. 

Where a Court does not purport to act under s 151 an order for sale without a 
prayer can be revised. A I. R. 1924 Mad. 911=20 L. W. 488= 1924 M. W. N. S 47 . 
An Improper order passed after invtsiigat on or failure to invrsugate a claim under 
Order 2t, rule 63 amounts to matenaf irregularity and revision lies A. I. R. 1923 
Rang. 195=2 Bur. L J 134=76 Ind. Cas 677. Transfer by a District Judge of 
. - JO-—.,. ts, on application of One party, and without 

regularity. 2 U. P. L R. 162 = 23 O C. 216 
ilication for entering up satisfaction pm in 
• the application to be withdrawn acts wiih 

• .udgment-debtor pleads discharge. 35 M. 
L. J. 252 = 51 Ind. Cas. 411. Reversing order of reference after the submission of 
award and setting aside the award on the grcxrnd of some supposed defect in the 
order amounts to material irregulaniy and revision lies. 43 A 305 = 19 A. L, J. 33 = 
60 Ind. Cas. 85?. If on erroneous view of law as to limitation Court shuts out 
evidence offered, it acts with material irregularity justifying revision. A. I. R. 1921 
Cal 251 =48 C. ii9=®o Ind. Cas Soi. A Court deciding objection to an award 
without notice to the objector of the dat* 


examined, tuough he is served with summons at that place, omission to examine 
him amounts 10 matetnl irregularity. A. I. R, 1924 Mad. C4i«i6 M. L. I i3t = 34 
M. L. T, 3 i 4 =(t 924 l M. W. N. 191=78 Ind. Cas. 407. 

Where in disposing of an objection under Order 31, rule 58. the Court failed to 
decide the question of possession it acts with material irregularity. A. I. U. 1931 
Lah. cd 6=J33 Ind. Cas. C 60 . The Judge is not obliged to refer to the evidence 
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under Order 30, rule 4, but if he does so anJ hit reference indicates that he did not 
consider .a material portion of the evidence, the High Court is entitled toentcrfere 
in revision. 35 C. W. N- >142. In a pre-emption suit, order of the Court to dis- 
tribute shares among prc-emptors on a wroni; basis can be interfered in revision 
on the ground of irrcgulatiiy, 35 C. W. N. 1058. Order tn .a redemption suit, 
illegally discharging the mt)rlR.agor defendant ca 1 he interfered iu revision. 8 0. 
'V. N. ii 43-»A. I K. 1931 Oudh 41a Where a Court sets.asidean order ofdis- 
t ■’ ■ ■■ - •«-- I —..I by the parties and 

■ ... • .. ...... order in question is 

. . » ■ ■ 132 Ind. Cas. 43« 

■ ; . ■ ■ I • 1 •. • • • 3n for leave to sue 

• *.■•■••• ■ ■ ' :iure that the appli- 

cant is not a pauper, the order can be revised, A I. R. t93t Rang. 318. Iflhe result 
of the amendment alloired by the lower Court to convert the suit into one of another 
and different character by the addition of the prayer for n relief barred by iimilation 
at the date of the plaint, it is a case of material irregularity which should be put right 
by revision. 1 33 bid. Cas. 497 .= 33 L. W. 648 “A. 1 R. 1931 Mad H2 — 61 M. L. J. 
316, Where lower Court rejected an application for amendment of decree under 
s. I S2, but the decree avas not in accordance avitti the intention of the Judge who passed 
it, a revision lay against such an order. 8.O.W.N. Itat^A I. R. I931 Oudh433. 
Where in a petition under Order 2i,rule loa.lhc lower Court ashed the decree-holder 
10 begin his case and examine his witnesses before the evamination of the claimant’s 
witnesses, is a serious irregubtity. A I. R. iQjt Mad, 534 132 Ind. Cas 301. 
\V‘-— > . -•• • f -> -lismissed it without consider- 

• ■ • • • A. I R 1933 Lah. 36o«>l4S 

' ' . • • • . . , I5 before adjudicating upon 

• • • naiernl irreguJarhy A. I. R. 

1933 'su. J3/*i43 iiiu. ws v^i. II me iciuses a party aright to lead 

evidence on a matter on which the parties are at issue, it exercises us jurisdiction 
with such material irreguUriiy as to viimte its order Mt Ind. Cas. 46|a>i4rar. 
L. T. 3 oobA I R. 1933 Pat 278. There is a material irregularity in the exercise of 

‘ • • •• i 


there has been an unnecessary delay 
■ ■ ‘ bt be offered on behalf-of the objector. 

iM R 1933 All 75t. The refusal of the 

• • tble the controversial matter between 

the parties (o be settled ooce foratl amounts to failure to e.«rcise a jurisdiction 
vested in it by law. 55 A. 256* 145 Ind. Cas. 859=1933 A. L. J. 268s»A I R. 1933 
All. 374. 


Revision from interlocutory orders ~U is not the practice of High 
Courts 10 allow revision of mteilocutory orders which can not be questioned 
m appeal and revision will lie in such cases only when great inconvenience or injus- 
tice would otherwise result. A. I R. 1930 Nag. $1; I3l lad. Cas 672 ; A. 1, R. 
1936 bah. 569=163 Ind. Cas. i3{ ; 1936 A. M L J. 4 ; A I. R. 1935 Pat. 90=i54 
Ind. Cas. 61s ; A. I, R. 1935 Rang. 466=13 Rang. 595 5 A. I R. 1935 Rang. 225 = 
157 Ind, Cas, 814 ; I K. 1935 pat, i86=t6 Pat. L T. 158-155 Ind. Cas. 617 ; 
A. I. R. 1933 Rang. 122 = 156 Ind. Cas. 162 ; A I R. *934 All 986=1934 A.LJ. 
1204, A 1. R. 1934 Cal 479=149 fod Cas 126 No revision lies from an order 

under s 10, C P. Code A f R 1929 Lab. 663 ; 113 Ind, Cas ti6(Sindj. Judicial 

Commisslonei'a Couit cannot interfere tn revision wuh interlocutory orders even in 
excepuonal circumstances. A. I. R 1930 Sind 265 = 24 S. L R. 277=127 Ind. Cas. 
C73 (F R j. According to Madras High Court, High Court is competent torevise in- 
terlocutory orders or proceedings, A. I R. 1929 Mad. 121 = 113 Ind. CaS. 646. But 
High Court will inicrfere uuh an interlocutory order only when it is perverse 

or u-ill result in irreparable injury to party A. I. R 1927 Mad 5241 (1927) I'l.W.N. 

2i8;seealsoA I. R. 1926 Mad. 1047 (F Il)-SiM L. J 500-97 Ind Cas.92i{ 
A. I. R. 1924 Mad. 846 = 47 M. ot4=47 M. L I. 460 = 20 L. iV- 533 5 (>924) M.W.N. 

^ f . . — J.- .V-, of 2 person to be 

■ ■ ■ ■ . ■ igi4 Mad. 813 — 

• ■ . ■ . . •• • Cas 942. The 

. • - : -. . ’ in such cases as 
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where the Court below has actcfl perversely or in a manner as to cause irreparable 
Joss to plaintiff. A. I. "R. 1913 Mad. 690=45 M. L. J, 703=18 L. W. 198=0933) 
M.W.N. 403=76 Ind. Cas. 207. Where there t* no direction as to viesnt profits in 
the pieliminaiy decree an order of the Coait directing Commissioner to ascertain 
wrrne profits before final decree cannot be revised. AIR. J933 Mad. 43= 16 L. W. 
3i2 = (t922) M. W. K. 562 = 31 M. L.T. 180=74 Ind, Cas. 591. In the case of 
a witness not under the control of the party asking for the commission, who 
resides beyond the jurisdiction fixed under Order XVJ, rule 19 (i), a commis- 
sion should issue as a matter of nght, unless the Court is satisfied that a party 
is merely abusing iis authority to issue process ; and any order refusing issue of 
commission as above, is liable to be set aside in revision. A. I. R. 1923 
321 = 46 M. 574=(i923) M. VV. N. 157=17 L. W. 251 = 44 M. L. J. 202 = 71 Ind. Cas. 
530. But there is no revision against an order granting temporary injunction. 
A. I. R. 1922 Mad. i?2={i922) M. W. N. 303=16 L. W. 238 = 70 Ind. Cas. 713. 

The use of the revisional power would be justified where the lower Court has 
decided that the suit is not bad for misjoinder of parlies and causes of action. 
A. I. R. 1922 Mad. 174=43 M.L-J. 277={t922) M. \V. N, 316= 16 L W, 186=70 Ind. 
Cas, 684. An order refusing to stay a suit where the same question is in issue 
between the parties m two different suits is revisable, A. I. R. 1923 Mad. S3 
= 16 L \V. 607. So also an order refusing to stay the suit where the same ques- 
tion is in issue between the parties in nvo different suits is revisable. But 

the High Court has the power in revision to intetfere with an interlocutory order 
only in extreme cases. A. 1. R. 1922 Mad. 321 = 15 L. W. 667=(i922) M. W. N. 
521 = 68 Ind. Cas. 167. 

High Court will not interfere m revision with imetlocutory orders except in special 
circumstances. A. I. R. 1929 Cal. 831 = 125 Ind. Cas. 112. Where the lower Court 
decided wrongly the question of jurisdiction and on such wrong decision gave 
itself jurisdiction, ihe High Court will interfere. A. I. R. 1929 Cal 159=116 Ifid. 
Cas. 172. High Court will interfere m revision only when irreparable injury would 
be caused jf revision IS refused. A.I.R. 1927 Cal 1149-530. 767—30 C. W. N. 
907=98 Ind. Cas. 615 I A. I. R. 1925 Cal 1118=85 Ifid. Cas. 619 : 82 Ind. Cas. 1008= 
40 C. L. J. 191=28 C. W N. 99t=A. L R. 1925 Cal 204. An order wrongly re- 
fusing to grant commission (or examination ot witnesses, is revisable. A. 1. R. 

Cal 42-35 C. L. J. 78=68 Ind. Cas 9. 

Interlocutory order according to Allahabad High Court is not subject to appeal 
A. f.R. 1928 All. 97 = 50 A. 376 = 25 A. L. J. 99i“>08Ind. Cas. 735 5 39 A. 254- 
15A. L. J. 227 = 38 Ind Cas. 828} but see 18 A. L J. 486=58 lod. Cas. 729 An 
order of a Subordinate Judge allowing a plamuff to put m an applicatioo conditional 
on the payment of a certain amount of costs is not revisable. 24 O. C. 2iS=64 
Ind. Cas. 211. Interlocutory orders are open to attack in an appeal from final orders 
under s. 105 and therefore not revisable 34 O C 215 = 64 Ind. Cas. 211. An order 
deciding preliminary issues in a suit is not open to revision where such order 
would be appealable after the final decisjon of the sun. 2 U. P. L. R t All) 157=56 
Ind. Cas. 248. Where a case is still pending interlocutory orders passed during 
the course of hearing cannot be made the subject ol revision, unless they deter- 
mine the case, so far as the parly applying for revision is concerned, or concluded 
the claim otherwise in a manner not open to appeal. 5 O. L, J. 430 = 47 Ind. Cas. 
676. An order of remand is not an interlocutory order for the purposes of revi- 
sion. A. 1. R. t923 Oudh 177 = 36 O. C. 10= 10 O.L J. 36=73 Ind. C.a8. 591. An inter- 
locutory order made wiih the object of collecting materials upon which the case 
is to be determined thereafter is not revisable A 1. R. 1935 Oudh i8g-n O. L. J. 
692 = 28 O. C. 78 = 80 Ind. Cas 6(2. 


The Chief Court of Lahore will interfere with interlocutory orders only m excep- 
tional cases. 2G P. L. U. 1917=40 lod. Cas. 6s 564 Ind. Cas 387; 42lnd.Cas.321- 
164 P. W. R. 1917 5 but see 149 P. W. R 106=8 P. L. R. 1917=3? lod. 

Cas. 6o3 ; A. I. R. 1923 Lah. 301=75 Ind, Cas. 107 ; 84 Ind. Cas 259=6 

Lah. 558. No revision lies against an inierlocaiory order save where irreparable 

loss would otherwise occur. 20 P. W. R. 1919=49 Ind. Cas. 470 No revision 

lies against an interlocutory order when the applicant has another remedy open 
to him. 130 P. W. R. 1^18=46 Ind. Cas. 189 ; 96 Ind. Cas. 173 (Lah 1. No revision 
lies to the Chief Court from an interlocutory order, where the final decree to be 
passed would be appealable. 76 P. L. R. 1916=36 Ind Cas. 57. The power of 
itvhioa in the case of interlocutory order should be exercised in a case where 
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alia, ihe wasjcoftiine, tnoney and IrouWe involved by ihe rc opening of ihc pro- 
ceedings could never be repaired. 77 1*. R. )9S^^$2 Ind. Cas. 8$9 An order 
allowing a party to produce fresh evidence on an issue after closing tfic 

case was held as not open to revision 17 1'. W. R. l9ri"”S9 Cas. 

4So. Revision lies in tbe case o{ inierlocuiory orders where otlierwlse irre- 
ntediabie damage would result to the parties. A. I. R. 19:2 Lab. loo«>4 Lth. L. 
}■ l76>-29 1'. L. R. 1922 = 6$ Ind. Cas. 2S2. Lntcrt.tining an appeal from an 
interlocutory order amounts to assumption of jurisdiction not vested in the 

Court. 2 Lah. L. J. 673=67 Ind. Cas. 27S. Even when the order is not of 

an interlocutory nature the High Court should not interfere except in cases where 
the order is not a final order such as one under Order 4i» rule 25. 2 Lah. L. J. 
66aa6y Ind. Cas. 369. interlocutory order deciding a question as to place of trial 
can be interfered in revision. A. 1. R. 1927 Lah. 72»86 Ind. Cas. 395. Where suits 
for declaration that certain documents ate void and for injunction to restrai.! 
opposite party from proceeding to atbitiatiou under arhiiraiion clause are fifed the 
order of Court staying suit and asking parties to proceed with arbitration is final 
and revision lies from it. A. I. R. 1931 Lah. 66-130 Ind. Cas 769 Orders 
refusing amendment of plaint or refusing permission 10 withdraw suit on the ground 
that it IS defective in form are not open to revision being interlocutory orders. 
A. I. R. 1930 Lah. 589-31 P. L. R. 456-122 Ind. Cas. 105. 


An interlocutory order is riot capable of revision except where the order 
■ • ‘ ‘ ■ the injured 

• • . ■ ty. A. I. R. 

* . . . * •• k. I R. 1926 

* • -4 i". L. T. 

401 ; A. 1. R. 1923 Pat. 598—3 P. L T 638. Where the record of a case has been 
sent for by the High Court, it would not be exercising a wise discretion to refuse 
to interfere on the mete ground (hat the order is an interlocutory one A. I R. 192: 
Pat. 359-4 Pat. L J 19S"(«922) Pat 79-50 Ind Cas 470 The High Court 
will interfere with an imetlocuiory order directing the trial of certain issues in a 
ease before trying others 3 P L. T 154-60 Ind Cas 538 Revision from 
erroneous preliminary decision is bad and should be permuted m special circum* 
stances only, i to lod. Cas. 78. 

Court in appeal is not to revise an order which though not appealable can be 
called into question in appeal A. I. R. 1927 Bom. 599^29 Bom. L. R. <355-107 
Ind. Cas 50. Rejection of evidence as inadmissable is no ground of revision. A. 
I. R. 1927 Bom. 664-39 Born. L. R. 304-101 lod. Cas. 385. Tbe High Court has 
the power to call foe the record of a case in which the question of jurisdiction 
is involved', even U it be in an fnterfocatory stage. A f. R. 1924 Bom. 67—48 B. 
43“2S Bom. L. R 993-77 Ind. Cas. 341. The High Court will not interfere wuh 
interlocutory orders passed by a Court while a suit is pending. 22 Bom. L. R. 
Sol— 44 B 619—57 Ind. Cas 556. Interlocutory orders will not be interfered with 
m revision unless for most cogent reasons and to prevent immediate injuries. 43 
lod. Cas. 684. An interlocutory order passed in an appealable case cannot be 
revised. 41 Ind. Cas. 942. 


.. i ... .V. , — , 

allc . • ■ . • • IS no jurisdiction 

to • ' ■ i • •• ^39 J 60 Ind. Cas. 

481 ■ ... pplicationby way 

of ... . -id when sufficient 

gro < f» ■ - the substance 0/ 

the : • ■ I the final decree 

iri t ■ « ■ . •: • ■ 821. Where ihc 

interests of justice requires the amendmeDt which was refused, ihe High Court 
may interfere in revision 67 Ind. Cas. 335 A wrongly passed order staying 
. _ • _ , «... I —v .. - ... -evision A. I R. 

• 1 •• sal to stay suit 

• • - . • 3 Ind. Cas. 234. 

. . . . • ■ ■ ■■ that might be 

passed in suit is appea^iable. 71 Ind. Cas. 9*11. The deietminaiioa of one of the 
issues in the case does not afford a ground for revision unless the decision goes 
to the root of the jurisdiction of the trial Court to determine the remaining issues. 
A. 1. R. 1924 Pat. 673-5 P- L. T.435“(«9J4) P»t- =S4-3 Pat. 93o-8oIn(i. Cas. 667. 
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It is not Dsual to interfere IQ revision in the case of interlocutory order. A. L 
R. 19JS Nsjj. 63*79 loi. Cas.0ii. Interlocutory orders against which no appeal 
ran he but the correctness of which ran be challenged in an appeal against the 
decree on the suit can be revised. A. I R 1935 Nag. ioS = 8o lad. Cas. 375 
WTiere the only interlocutory order passed is to adjourn the matter to give the defen- 
dant time to reply, even if the order was inexpedient, the Court cannat interfere A. 
I R. 1924* Nag. 417 = 7 N l..j. 183=78 Ind. Cas- 969 Orders not passed in the course 
of proceedings in the suit or orders passed lo separate proceedings after the suit has 
terminated one way or the other are rcvisible. A I. R 1926 Lah. 642 =96 Ind. Cas. 
830. Interlocutory order which involves principle and question of jurisdiction is 
. . . . - » t .. ''■’erof restoration of 

• • • to revision 107 Ind 

revision. A.I. R 

■ • ■ ■ • ■ ^ in order staying the 

iriaiofsuu. A1 R. 1923 Lah. 69=33 P. W. R. 1922 = 69 Ind. Cas, iii. Declio'ng 
to entertain objection ot defendant, before passing a decree absolute under Order 
XXXIV r 5 (J) does not call for a revision, 5 P. L. J, 343. No revision lies against 
an order issuing a warrant of attachment against the properties of witness 4 0. L. 

J. 450*42 led. Cas. 42. 

.\n order refusing to extend lime for selling aside an abaiemcnl under Order 
XXll. rule 9, or for an application for review is not open to revision. 25 M- L. T. 
ii6 = (19i 8) hi. W. N. 883=9 L. \V. 166=49 Ind. Cas. 268. Declining to entertain 
objection of defendant, before passing a decree absolute under Order 34. rule 5 (:), 
does not call for revision ^ P. L J. 342 Where an objection to the place of suing 
is overruled and embodied lo n formal order the High Court has power to revise the 
order. 4* A. 603 = 17 A L J. 7i8=i U. P. L R (H C.) 120-51 Ind Cas. 331. 
Ao order refusing a claim under Order 31. rule 58, to property, which has been 
ordered lo be sold under a mortgage decree is not revisable. 26 C. W. N. 50=68 
lad. Cas 271. Where a Court dismisses a suit under Order 8, C, P. Code 
before the receipt of the j 1- a., 

of dismissal can be set as ■ • ’ ■ * 

Judgment-debtor deposits • , 

set aside the sate and the ; • • ' ; . * “ ’ 

meot-debtot to take away the money. High Court cannot entertain an applicalion 
in revision to set aside that order. 43 B 735=21 Bom. L R. 855 = 53 Ind. Cas. 135. 
Ad order by a trial Court, enforcing oil application the order made by a liquidator 
under s. 47 (2} cannot be revised AIR 1939 Rang 113= iiS Ind. Cas. 493 
Ao order setting aside an abatement cannot be interfered in revisioa on the ground 
of want of sufficient canse to --J*. ««t.j 

Court deciding (hat It has ju • • ■ 

R 1926=59 Ind. Cas. 68a. . ... 

failure of the appellant to gi' - , • * 

made in the interest of the justice. iS A. L. J. 838=2 U. P. L. R. 2S3 
(All)=43 A. 626 = 69 led. Cas 81 Where the lower Court dismissed 
for default an application for setting aside an ex parte decree wiihoot 
considering whether there was r... •!.« nr t>.i> 

petitioner, High Court set aside ... 

tion. 49 Ind. Cas. 745 5 see also • ■ , • , ■ 

probate of a Will was opposed by • ■ ■ 

testator and the propounder was a • • ■ ■ 1 ■ ' 

held, that the order of the Disinct ' • » ••ii, ‘ 

216 = 31 C. L. J. 81 = 56 Itlff Cl« I’'' tt.. h r*—., i... - •. J . ._ . 1,. 
section to revise an interfo ■ ■ • 

no appeal lies to the H>g . - . . . . , . • 

done and a miscarriage of .... . -,■■ 

11 Rang. 36“ >43 Ind. Cas. 525 -A I. R. 1933 Rang. 49 ; ijt Ind. Cas iiS ; A. L R. 
1931 Rang >93“>3t lod. Cas 503. The word ‘case’ is wide enough to include 
an inietlocutory order and even though there may be an appeal from the 603! 
decree, that consideration will not prevent inteiference in revision. 134 Ind Cas. 
744=9 Rang. 7* =A. I. R. 1931 Rang. 136^ 

New plea — A plea of estoppel cannnt be entertained for the first time in revi- 
sion. A. t. R- >925. Nag. 77=22 N. L. R. iiS= 8 q iod. Cas. 946. Point as to rr^ 
cannot be miscd for the first time io revision. A. I. R. 1921 Mad. 532 = 13 
L. W. 289 = 62 lad. Cas. 48a Objection as lo non-jjindcr cannot be raised in the 
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first instance in a revision where right to objeciion accrued during the suit. <6 Ind. 
Cas, 64S. So also fresh question of limitation cannot be raised. A, I. It. 1927 Cal. 

' t — t_j 1^.. q( jurlsdiciion Cannot also be 

T • - Ind. Cas. 12; : but see 162 Ind. 

( , , ■ . jle is that in revision fresh point 

( A. I. R. 1925 Pat. 46 i >*6 P. L. 

T. 29S-87 Ind. Cas. 381 } 4n C. L. J I97-A. I. R. tg:4 Cal. 1036=84 Ind Cas. 
68s 5 62 Ind Cas. 9S2 = A. 1 . R. 1922 Horn. I 49**47 H Bom, L. R. 802 ; but 

see no Ind. Cas. 63 = 51 M. 672- A. I. R. 1918 Mad 528-55 M. L J. 274-28 L. 
W. 297: 35 P. L. R 109.A.I R. 1934 Lab.23o=i5 P. L. R. 109=150 Ind. Cas. 
357 5 A.I R. 1934 Pcsh. so ; A I.R. 1935 Pesh. 157=164 In I. Cas. 189. 

From what order revision is competent.— Order refusing to restore an 
.ipplicotion for review dismissed in default is levisable. A 1 . R 19*5 Cal. 43^ — 81 
Ind. Cas. 1017. Order refusing to testore a case dismissed for default is revisable. 
A. I. R. 1926 Nag 409" 2 N. L. J. 145-95 lod, Ca*. 260 An order under s. 31 (d) 
is also open to revision h/ th* High Court. A I. R. 1923 L.ah. 89 = 4 Lab. L. J. 
272 — 79 Ind. Cas. 178. Order, bringing ron-contesiing defendants on record at 
the instance of contesting defendants on application to restore suit being wrong can 
be revised. A. I. R. 1924 Cal. 8f4“39 C. L J. 367=83 Ind. Cas. 958 Order under 
s. 73, is not ordinarily revis-ible. 74 Ind Cas. 140. The High Court will not 
interfere in revision ordinarily with order of lower Court determining that in its 
view there was no good ground for a review of its order reiecting an appeal under 
r>-j— VT I ,, .. i~j «/ In ihe appointment of a guardian 

• • =46 Ind. Ca*. 316. Order under 

• • • • . • . . » revision. 55 Ind. Cas. 587. The 

• • « •storatien of suit dismissed under 

• ■ S, • • 1. A. I. R 1930 Lah. 440=129 Ind. 

Cas 7 SS. . ^ ^ . . 

An order selling aside an ear ■ 

pending suit that it has jurisdi 

High Court in revision A I * * ■ 

In<r Cas 782-A 1 R 1926 Lah • • ■ n , 

A. L. /, 907 5 but'see A I. R 1921 Oudh » 42-24 O. C 282 = 64 Ind. Cas. 303. 

Not an appeal but a revision lies on an order granting mortgagee interest on 
mortgage money for the lime during which sale proceeds of mortgaged property 
are lying in Court.A.I. R. 1929 Rang 127=118 lnd.Cas.4t6. Order granting 
adjournment without fixing time for payment of process*fee followed hy an order ol 
dismissal for want of prosecution 1$ a wrong order and can be set aside in revision. 
A. I. R. 1924 Nag. 298 — 79 Ind Cas. 123 _ Where the lower Court has postponed 
the consideration of an application for review, there can he no appeal in as much 
as the order can not be construed as a final order The only remedy is revision 
understl5.A I.R.igjgAll, 375 = 119 lod Cas. 561 Order that application could 
be filed beiDg no order at all c.an be revised. A I K 1928 Mad.2i5=5iM,244 — 
27 L. W. 320= 54 M. L J 154=106 Ind. Cas. 660. 

Orders as to (i) irnsjoindet of parties (j) non-jomder ol parties and (5) mis- 

— J /V I R 1922 Mad 174=3(1922) 

*’ ' ■ * ” ’ Ind. Cas 684. Ordimrily orders 

• they involve any question of 
i . •• • 17 = 70 Ind Cas. ;o An order 

• • merely on the ground that 

• • I R 1923 Mad 177 = 18 L.W. 

837=(i922) M W N. 822 = 70 Ind. Ca*. 38. Revision does not tie agrmst an order 
rejecting anapplicaiion for review except where an obricus injustice has to be 
denied. A.I R 1924 Lah 400=71 Ind Cas 160 Where a suit was dismissed by 
the trial Court for want of jurisdiction and the lower appellate Court remanded the 
case for action under Order VII, r 8, the order of remand is revisable. A. I R. 
1923 Lah 524=73 lod Cas. 755 

Where decree-holder is prevented from reaping benefit of decree, revision 

' . t- -r . t T> *'-3. 534 = 133 lod Cas. 3or. 

, ■ ■ ■ ■ • • Durt-fee after passing of the 

• ■ • ■ Cas. 732 = A 1 R. 1931 

* m m • ' 10 revise an order passed 
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A. L. R. 1933 Mad. 1189. Where the party takes objectian to the modification o{ 
the award by the Court in expunging the payment of compensation, which is 
inseparable from the other part of the award, held that the objection was valid and 
the Court committed an illegality or acted with roaierial irregularity and the High 
Court could interfere in revision. 34 P. L. R. 34= A. I R. 1933 Lah. 139=141 lud. 
Cas. 72 = A. L R. 1933 Lab. 572. Where reference to arbitration is illegal and 
application to have award taken off the file s ' ' ’ 

A- 1 . R. 1933 Sind 128=26 S. L. R. 368 Where 
refusal to consider olyections as itme-barred, 
jurisdiction vested in Court. A . I. R. 1933 Ra ^ 

the award is j'ust and proper, High Court will not interfere, even where minor son 
represented by his mother is no party to the reference. A L. R. 1924 All. S? i see 
also A. I R. 1933 All. 924 Where the validity of an award is impunged on the 
ground that the arbitrator held his enquiry In the absence of ihe objector and the 
latter applies to the Court to summon the arbitrator as a witness to substantiate 
his allegation, ibe refusal of the Court so to do is not only a material irregularity 
but is an illegality and the order passed by the Court filing an award and passing 
a decree on its basis is improper 34 P. L. R, 3g7=*i45lnd. Cas 329=A. I. R. 
1933 Lab. 538. 

No revision lies, against an order passed under Sch. II, para 15, setting aside 
an award made On a reference to arbitration m the course of a suit and directing 
suit to proceed. 34 Bom L R. 376=A. I. R. 1932 Bom 232 = 138 Ind. Cas. 215. 
An order setting aside an arbitration award disposes of a proceeding during the 
pendency of the suit, and the decision of the question whether the award ts valid 
orinvalid does not amount loa decision of a case within the meaning of s. iiS- 
S3 A. too6«i93t A. L. J. 842=136 lod. Cas S68=A. 1 . R. 1932 A 452 Revision 
against a decree In accordance with award is not competent even when the validity 
of award is challenged on acountofthe invalidity of the reference. 136 Ind. Cas. 
lie- 33 P. L. R. 163- A. I. R. 1932 Lah. 239., sec also 9 0 . W. N. 191=137 Ind. Cas. 
25ieiA. I R. 293s Oudhijd; A. I. R. 1931 A. L. J. io87«A. I. R. 2933 A!/, 
j 54 . eOfi/ra 5 54 A. 297= A. I. R. 1932 All. 665. Where the ground of attack of an 
award has failed and the Court has refused to set aside the award under para 
26(2) of the second Schedule a decree must be passed m accordance with the 
award and a finality attaches to such a decree and the matter can not be allowed 
to be challenged in revision 134 Ind. Cas. 30=1951 A. L, j. 906. 


.....To. to amend the plaint under 

Or -40 Ind. Cas. 65 ; 1 P. L T. 

i8f 4« R. 1922 Lah. 394 ; A. I R. 

19* ' rt improperly refusing to permit 

3 ’ R. 1925 Mad. i88 = 8S lad. Cas. 

37I . " '• * • M. W N 256 } but see A. I. 

R* • ' ’ .t,A. I. R. 1927 Lah. 847=9 

Lab. L. J. 357 = 103 Ind. Cas 701 ; 37 C W. N. 1093 An order directing that a 
plaint should be amended as being bad for misjoinder is revisable. 4N.L J. 58 = 
63 Ind. Cas. 419. Cut where amendmcDt of a plaint does not damage tbe character 
of the suit or involve any material injustice to the defendant an order allowing 
amendment is not revisable. A I R. 1922 Mad. 321=15 L. W. 667=(i922) M. W. 
N, 3*1 = 68 Ind. Cas. 167. Allowing amendment of plaint to include consequential 
relief is no ground for interference A 1 . R. 1925 Rang. 199=4 Bur. L. J. 1 = 86 Ind. 
Cas. 5 p 9 *. Revision lies in matter of procedure where the Court acted with material 
irregularity by granting leave to amend a plaint, where such leave should not have 
been granted A. I R. 1930 Mad 322=30 L. W. 557=120 Ind. Cas. 887. The Court 
has power to grant leave to amend the plaint based on a^i/n/fiiato one based on 
the original cause of action and an order allowing such arnendment is noi liable 
to be set aside in revision. A. L R 1930 Lah. 559=125 Ind. Cas. 329 Where 
amendment of a plaint was ordered subject to (he payment of costs and the defen* 
dant alter having drawn ouuhe cost objected to the amendment in revision: //fhl 
'' ' " '^’-nugh an order refusing 

■ ’ discretion by the lower 

' ' * . ■ ere is no hard and fast 

_ ’ _ . ' • ' ■ by a judical officer be 


Amendment of Decree. — An order wrongly refusing amendment of decree 
under s. 152, and leading to gross injustice can be revised. A.I.R.1924 Lah. 621 = 
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76 !nd. Cas. 1933 ; sec also 34 P L. R. Soi ; A. 1 R. 1929 Lah. 400 Refusal to order 
the amendment of a decree as bcinj; ''uncalled ror" ts tantamount to a refusal to 
exercise the jurisdiction so as to justify revision. 16 A. L. J. 749=47 Ind C-is. 830. 
Refusal of amendment of decree under s. 151, C. P. Code on the ground of latches is 
not to be interfered with, in rcMsion A. I R 1915 All. 187 = 47 A. 44 = 82 Ind. Cas 
1030. Order correcting mistake under s iS2cannotbe revised. A. I U. 1923 Rang. 

O"'' *" — ' — »— » — Tfoneous supposition that the Court 

« ■ ■ • . .. . • All. 556=33 A. L J. 518-88 Ind. 

I ........ . . .jjcr ametiding the decree is not 

!•. • ■ . . • 3t C. W. N. 615-98 Ind. Cas. 89. 

Where in a mortgage suit, judgment contains two contradictory directions as regards 
decree and decree is drasvn in accordance ni(h earlier and operative p.art of the 
judgment, no application under $. 152 for the amendment of the decree lies. There 


s 113 3 rt »» IN 474 

Addition of parties —Although High Court in revision should not interfere 
with trial Court’s order refusing to add a defendant, still if such person is necessary 
to avoid likelihood of conflicting findings. High Court should set aside trial Court's 
order and add that per:>oa as defendant A 1 R. 1929 Mad. 403—115 Ind. Cas. 
813 ; see aho A. I R, 1939 Oudh 148—6 O W. N. 418 — 116 Ind. Cas, 58 ; A. I R. 
1930 Pait 592-ti P L. T 028-128 Ind Cas. 790 ; A. I. R. 1928 Lah. 414 = 10 Lah, 
L. j. i6j- 108 Ind. Cas 391 s 50 Ind Cas. 581 38 Ind. Cas. 133-(:9I7) M.W. N. 
4So:butseeA I. R 1930 Nag 51- 121 Ind. Cas 672. Order refusing application to 
implead party as co respondent under Indian Divorce Act Is not open to revision. A. 
I K 1928 Cal ii 4=S4^ 1038- 107 Ind. Cas. 475 Where the lower Court refused in 
the exercise of ns jurisdiction, to add a party as plamnn', this section does not 
apply. 93 Ind. Cas. 932 = 4 Pat 7*3=7 P. L. T 499. An order rejecting an applica* 
lion under Order I, rule in, on the ground that It was too late cannot be revised. 64 
Ittd Cas. $63 Bui an order under Order t, rule 10, can be revised under s. 1 15, C. 
P. Code, when the Court fails to exercise a discretion vested in it and when its failure 
IS due to error. A. I. R. 1937 Mad. 338. In a suit for partition among cO'Sharer 
landlords, if tenants ate not made parties, tbe order is not open to revision. A. I. R. 
1923 Mad. 690-18 L W. 198- (1923) M. W. N. 403-45 M. L. J. 703-76 Ind. Cas. 
207, But finding that heirs of tx /ar/V decree-holder are not necessary parties to 
proceedings for setting aside decree cannot be interfered with. A. t. R. 1926 Pat. 
20-90 Ind, Cas. 329 An order refusing to make a transposition of the parties is 
open to revision only when such refusal is expressly based on a supposed jurisdiction 
- r V' " — - , • • ^ 160-S L. 

■ * • ... 5 Court has 

■ ■ • • , • -the High 

• ■ • 4 • _ . idow as the 

administratrix a person claiming as adopted son of her husband applied to be made 


Order as regards Court-fee — Lower Court’s order that the Court -fee paid is 
correct cannot be revised. AIK 1931 Mad, 8—32 L. W. 694— 59 hi. L. j. 953 — 
129 Ind. Cas. 254 Decision regarding Court-fees in plalnti^s favour is not open to 
revision. A. I K 1929 Mad. 191 — 29 L. W. 42— 56 M. L. J. 302 — 114 Ind. Cas 842; 
see also A I. K. 1929 Mad 396— 56M. L, J. 394— 29 L W. 584— (1929) M. W. N. 
286=119 led. Cas. 35; A. f R. 1927 Mad 1162 — 102 Ind. Cas. 877 ; A. I. R. 1926 
Pat. 334=94 Ind Cas. 103 ; A 1 R 1925 Pal. 703-85 Ind Cas. 538 ; 56 M. 744— 
144 Ind. Cas. 516- A I R. 1933 Mad. $06— 65 M. L. J. 25. But revision lies to the 

H.d. », — -- j«- • — . 1 Court-fee and plaintiff 

aL 36 Ind. Cas. S3 1 ; 
. s. 78 ; A I. R. 1928 

nd. Cas. 530 ; A. I. R. 
726 Mad. 67S-23L. 
713=48 M. L. J. 688 

■ d. Cas. 173=A. f. R. 
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A. L. R. 1933 Mad. 1189. Where the party takes objectian to the modification of 
the award by the Court in c.xpunBing the piyineni of compensation, which is 
inseparable from the other part of the award, held that the objection was valid and 
the Court committed an illegality or acted with material irreguhrUy and the H'gh 
Court could interfere in revision. 34 R.L. R. 24 *=A. 1 R. i 933 Lnh. 139=* 141 Ind. 
Cas. 72 = A. L R. 1933 Lah. 572. Where reference to arbitration is Illegal and 
application to have award taken off the file wis rejected, revision is competent. 
A. I, U. J933 Sind 128=26 S. L. K. 368. Where objection to award is filed m time, 
refusal to consider objections as time*b.irred, amounts 10 failure to exercise cf 
jurisdiction vested in Court, A. I. R. 1933 Rang. 35“i4* InJ. Cas. 835. Where 
the award is just and proper. High Court will not interfere, even where minor son 
represented by his mother is no party to the reference. A. L. R. i934 An 87 ; ste 
also A. I. R. J933 All 924 Where the validity ol an aw.arJ is Impunged on the 
ground that the arbitrator held his enquiry in the absence of the objector and the 
latter applies to the Court to summon the arbitrator as a witness to substantiate 
his allegation, the refusal of the Court so to do is not only a material irregularity 
but is an illegality and the order passed by the Court filing an award and passing 
a decree on its basis is improper. 34 P. L. R. 397 “*l 4 Slfid* Cas 329»A. I. U. 
1933 Lah. 538. 

No revision lies, against an order passed under Sch. II, para 15, setting aside 
an award made on a reference to arbitration in the course of a suit and directing 
suit to proceed. 34 Dorn. L R. 376*=A, I. R. 1932 Bom 232-I38 Ind. Cas, 215. 
An order setting aside an arbitration “ward disposes of a proceeding during the 
pendency of the suit, and the decision of the question whether the award is valid 
or invalid does not amount tea decision of a case within the meaning of s, US’ 
53 A. ioo6*»t93i A L. J. 842«i36Ind. Cas s 63 oA, l.R. 1932 A 452. Revision 
against a decree In accordance with award is not co.npetent even when the validity 
of award IS challenged oo acountofthe invalidity o( the reference. 136 tod Cas. 
11-S33 P. L. R. i63««A. 1 . R. J932 Lah. 239; see also 9 0 . W. N. 191 "IS? Ind. Cas. 
Ijt-A. I. R. *935 OudhrSfi; A. 1 . R. 1931 A. L J. I087-.A. !• R. 193* M'* 
1 S 4 cofi/ra } 54 A. 297= A. 1 . R. 1932 AH. 665. Where the ground of attack of an 
award has failed and the Court has refused to set aside the award under para 
]6(i) of the second Schedule a decree must be passed in accordance with the 
award and a finality attaches to such a decree and the matter can not be allowed 
to be challenged in revisioa 134 Ind. Cas. 30«« 1931 A. L, J. 906. 


Amendment of plaint.— An order refusing leave to amend the plaint under 
,f, ... , .V « j 65 ; I P. L. T. 

18I • 1922 Lah. 394 5 A. I. R- 

19 ' mproperly refusing to permit 

a • 1925 Mad. i88 = SS Ind. Cas. 

27 " ■ - ■ W. N. 256; but see A. 1 

R'. , , , ^ , A. I. R. 1927 Lah. 847=*9 

Lah. L. J. 357 "to 3 Ind. Cas. 701 ; 37 C W. N. 1093 An order directing that a 
plaint should be nmended as being bad for misjoinder is revisable. 4 N. L. J. 58 = 
63 Ind. Cas. 4 * 9 . But svhere amendment of a plaint does not daroige the character 
ofthesuitor involve any mateiial injustice to the defendant an order allowing 
amendment 15 not tevisable A I R. 1922 Mad. 321 = 15 L. W. 667=(J922) M. W- 
N. 521 = 68 Ind. Cas. 167. Allowing amendment of plaint to include consequential 
relief is no ground for interference, A L R. 1925 Rang. I99 = a Bur. L, J. i = S6 Ind. 
Cas. 509 Revision lies in matter .v« ... _...j .....v .v...,i>r:al 

irregulariiy by granting leave to 

been granted. AIR. 1930 Mad ■ ' 

has power to grant leave to amenc 
the original cause of action and 

to be set aside in revision. A. l.R. 1930 Lah. 559=125 Ind. Cas. 339. Where 
amendment of a plaint was ordered subject to the payment of costs and the defen- 
dant after having drawn out the cost objected to the amendment in revision : 

I®?!!!-” »93*M. \y. N. mg. Though an order refusing 

! * .... discretion by the lower 

ere is no hard and fast 
by a judical officer be 

.. —•>. V-.. 1U4—1L. ». *v. iyj4 wi. 102 . 

Amendment of Decree. — An order wrongly refusing amendment of decree 
under s. r 52 , and leading to gross injustice Can be revised. A. 1. R. 1924 Lah. 621®“ 
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76 Ind. C.H. 1933 ; sec also 34 P L. R. 801 ; A. I R. 19J9 Lah. 400 Refusal to order 
the amendment of a decree as beini* ‘•uncalled for" is tantamount to a refusal to 
exercise the jurisdiction so as to justify revision. jftA L. J. 749 = 47 Ind. Cas. 830. 
Refusal of amendment of decree under s. 13I, C. P Code on the ground of latches is 
not to be interfered with, in revision AIR 1915 All i87«!47 A. 44=»8j Ind. Cas. 
j — — . jgvised. A. I. R 1933 Rang. 


r' . ■ ■ , ' ' ■ U.N. bts-=9t( Ind. Cas. 09. 

Where m a mortgage suit, judgment contains two contradictory directions as regards 
decree and decree is drawn in accord.ince with earlier .and operative part of the 
judgment, no application under s 153 for the amendment of the decree lies. There 
IS also no revision ag.amst an order rejecting such an application. The proper course 
for the decree-holder is to renew that application under Order XXXIV. rule A.f.R. 
1930 Lah. 589= 125 Ind Cas 374 Where a Court grants an application for a certain 
amendment It cannot be said that the case has been decided within the meaning of 
s 11$. 3 A W R. 474 

Addition of parties '■'Although High Court in revision should not interfere 
with trial Court’s order refustng to add a defendant, still if such person is necessary 
to avoid likelihood of conflicting findings, High Court should sec aside trial Court’s 
order and add that person as defendant. A I R. 1929 Mad 403 = 115 Ind. Cas. 
813 5 see al»o A I. R. 1939 Oudh 148=6 O W. N. 418 = } >6 Ini Cas. $8 ; A. I. R. 
1930 Pat. 593=11 P L T. 63$= 13$ Ind. Cas. 7<^ ; A. I R. 19:8 Lah. 4>4-io Lah. 
L. J. 161= 108 Ind Cas 391 j s© Ind. C.as. 58; 38 Ind Cas I33“(i9i7) M. W. N. 
55© i but see A I. R. 1930 Nag. $is- ui Ind. Cas. 672. Order refusing application to 
implead party as co respondent under Indian Divorce Act is not open to revision, A. 
I H. igsSCal ii4 = 54C 1038= 107 Ind. Cas. 475 Where the lower Court refused In 
the exercue of ns junsdiuion, to add a party as plaintiff, this section does not 
apply 93 Ind. Cas 932=4 Par. 733*7 P. L. T 499- An order rejecting an applica* 
lion under Order 1, rule to, on the ground that It was too late cannot bs revised. 64 
Ir.d Cas, 563 Qui an order under Order i, rule 1©, can he revised under s. 1 15, C. 
P, Code, when the Court fads to exercise a discretion vested in it and when its failure 
is due to error. A. (■ R, 1937 Mad. 338. In a suit for partition among co-sharer 
landlords, if tenants are not made parties, the order is not open to revision. A. 1. R. 
1923 Mad. 690-18 L. W. t98«fi923> M. W. N. 403=45 M- L. J. 703 = 76 Ini Cas. 
207. But finding that heirs of ex decree-holder are not necessary parties to 
proceedings for setting aside decree cannot be interfered with. A. I. R. >926 Pat. 


Order as regards Court-fee— Lower Court’s order that the Court -fee paid is 
correct cannot be revised. AIR 1931 Mad. 8=32 L W. 694=59 M. L. J. 953 = 
129 Ind r-« -r* — — — -> — ^ — t-fees in plaintifTs favour is not open to 

revision. ■■ . 41= 56 M. L. J. 302 = 114 lod. Cas. 843 ; 

see also ' . 394=29 L. W. 584=(i929) M. W. N. 

386=119 . . ■ “ 1162 = 102 lad. Cas. 877 ; A. I. R. 1926 

Pat. 334 = 94 Ind Cas 103 ; A 1 R 1925 Pat 703 = 85 Ind. Cas. 538 ; 56 M. 744= 
144 Ind. Cas. 5i6=A. I K. 1933 Mad. 506=65 M. L. J. 35. But revision lies to the 
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1033 Mad. 270«-(i92l) M. \V. N. 831-17 L,W.633-7I Ind. Cas I73 5 A.I-R- 
1923 Mad. 270=17 L, W. 623«t*9*2} M* 'V- N. 831-71 Ind. Cas. 173 ; A. I. R. 
1921 Pat. i8o=(i93t) Rat. 166-56 Ind. Cas 649 ; but sec 120 P. R. J9l9=S3lnd. 

Cas. 427 5 SI lud Cas. 581} 1 P. L. T. 5 = 55 Ind. Cas. 786 ; 56 Ind. Cas. 649-S 

P. L. J. 400= J P. L. T. 26S 5 A. I. R. 1923 Nag. 128 = 65 Ind. Cas. 327; A. I R. 
1916 Mad. 768-23 L. W. 581 = 50 M. L. J. 4‘}7-04 Ind. Cas. 424; A. I. 
H. 1927 Mad. 102J-5J M. L, J. 4S2“S'J M- L- T. 220 = jr4 Ind. Cas. 

145 ; 62 C. 417 = 39 C. W N. 248-60 C. L. J. 469'»A I. K. 1935. Cal. 

279—156 Ind. Cas. 431. Erroneous decision about Court-fee is rtvisable. 
A. I. R. 1924 Nag. 105-7 N. L.J.91—81 Ind. Cas. 643. Qucstions^of Couit-fee 


purely speculative and not based on any evidence. 11 P. 161 = 133 Ind Cas. t87=i2P. 
L.T. 556—A.l R. 1932 Pat 9 ; see also 142 Ind. Cas. 195= 1933 M W.N. 1 IJ8=A I R. 
1933 Mad. 367. Where a Court has come to a reasonable finriing as regards the in- 
sufficiency of Court-fees, it is not open to revision. 143 Ind Cas. 84— 16 N. L. J- 
29=22 N. L. R. 125 — A I. K. 1933 Nag. 107 (F. 1).) Hut where the decision on the 
Court-fee question also bears -«.«-• • -• 

diction and the suit may have 10 • • - 

should be decided in a dilTorent . , • • ■ • 

43 L. W. 58* = 1936 M W N. • •' . , •' ; 

also A I.R. 1936 Pesh 140= 163 Ind. Cas. 462. An order made by the loiver appellaie 
Court before tt dismisses the appeal for default, direcimc the .appellant (o rnaWe go«I 
deficient Couit- fee IS not open to revision A.!. U 1936 Oudh 396—11 O. W. N. 
1040— 151 ind. Cas. 292. Where a preliminary issue as regards Court'Ire has been 
lully decidedi the order is an order deciding a case and as such is open to revision 
A. I. R. 1934 Oudh 212- 143 Ind. Cas. 908=11 O. W. N. 617 ; see also A. I. R. I93j 
All 4jS= 193s A L. J. 376-154 Ind. Cas. 5:0 ; 1935 O. W. N. 1158 (F. B )- iS* 
Ind Cas. 949. 


Sanction to prosecute —An order passed by a Civil Court under s. 476. Cr. Pro. 
Code can be revised only under s 115. 16 N. L. U. 23 = 21 Cr. L. J. eyo^SS ind. Cas 
286 } A. I. R. 1913 Oudh 1 19-9 O. & .V L. R. 103-24 Cr. L. J.7S1-9 O. L. J. 593** 
74 Ind. Cas 445 An order under s. 476. Cr. Pro. Code, directing ihe trial of a person 
under 5 193, I. P. Code is open 10 revision. A. 1 R. 1926 All. 438 = 23 Cr. W 291-66 

Ind. Cas. 515. An order under s. 476. Cr. Pro. Code, passed by a Civil Court can be 

revised only if it fads to specify the charges. 38 A. 693-14 A L. J. 814-18 Cr. L. J- 
4-36 Ind. Cas. 836 Prosecution order of Collector under s.476.nhile aclingunder 
s. 70 is not open 10 rension by High Court. i< A. L /. 1077 - tB Cr. L. J- 307=3^ 
Ind. Cas. 4J9 An order passed by a Civil Court under s. 10;. Cr. Pro. Code can be 
’ ■ * * Cr. L. J. 793 - 21 C.W. N.6S4=f‘ 

•. ' t see 17 Cr. L. J. i84 = 33 ind. Cas. 

• ■ ' prosecution lot an offence under s. 

■■ J-'23Cr. L. J 228=66 InJ. Cas. 68 ; 

but see 32 Ind. Cas. 330= 17 Cr. L. J 42-i8M L T. 591 Sanction for prosecuiioo 
under s. 182, Penal Cede by an officer exercising Small Cause powers must be 
deemed to be of a civil nature and revision lies to the High Court under s. US- JO 
A. 921 = 20 Cr L. J. J9— 48 Ind Cas. 499. Where there has been no excess of 
jutisthrtin" T,«i- ... .... ♦». • 1 sanction under s 19S1 Cr. 

P/o C . R ,5,3 Cal 45-36 C. L J. 

153; A. I. R 1924 Cal. dtr " 
d 215=208. L. R. 90 = 27 Cr. 
— • J* 7 , . til. 400 — 71 Ind. Cas. 617 » 9® 

Ind. Cas. 445 = A 1. K. 1926 PaL 25=7 P. L.T, 199-26 Cr’ L I. 1565=90 Ind. Cas. 
445, Where complaint is refused by mal Court but admiued in appeal, appellate 
order »s tevisaWe. A I. R. 1927 All. 334-28 Cr. L. J 296-25 A. l; J 569=49 A- 
536-100 Ind. Cas. 376 ; see also A. I. R igjg Cab 237-55 C. 836=47 C.L.J- 
te Court confirms the order of refusal 
Hirt will not ordinarily interfere. A- 
T. i6«oolnd r-ii 48 
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The parties are apt to say in their plcadinits things not strictly true but by such 
statements they do not render themselves liable for prosecution for perjury. Where 

t j., , — .1.. — «f. written statement .as to 

• .... « . I , , . which is in a sense not 

• « • ■ ■ hat of iiself consiiluies 

• ■ ' . ■ i ■ ' ly justified m exercising 

but is bound to exercise its power in revision to set aside the order. A. I U 1930 
Cal. 639=32 Cr. L J. 238= tag Ind. Cas. 111.^ Iflhe act of the executing Court m 
enquiring Under s. 476 \i ultra wVrx, a revision is competent. 32 I’. L. K. 46* 131 
Ind Cas. 216=32 Cr. L. J. 647=A. I. R. 1931 Lab- loS- 

Leave to suo as pauper. — An order admitting an application for leave to suo 
.as/(j2/;Sfr is not open to revision. A. I. R. 1922 Alt. 208 = 20 A L. J. 471=67 Ind. 
Cas. 641 5 contra ; A. 1 R 1926 Mad. 938=^ Ind. Cas 17S ; A I. R 1923 Oiidh 118 
=»9 0. L J 6to = 74 Ind. Cas 344. Order of rejcciioi of apphcaiion to sue as pauper 


J4A. u.] \ see auu ^4 luu. ^.11. yji. uispusaiui paupci appiii.auuii iviiuuui. 

following correct proceduit is without jurisdiction and hence open to revision. A I 
R 1927 Cal. 464= too Ind Cas 726. Order under Order 33 rule, j, C. P. Code, is 
revis.able Rut erroneous decision is no ground where no material irregularity or 
illegality has been caused. A. 1. R. 192J N.ng 343^88 Ind Cas >57 If a Court 
after proper exercise of jurisdiction comes to a conclusion .and reject the application 
to sue as pauper under order 33. no revision lies although the conclusion may be 
wrong A. I R 1945 Oudh 74-11 O L J. S^S»79 Ind Cas. 9:2 Whereon 
material before it Court finds that applicant under order 33, is not a pauper and 
refuses leave to sue as such order cannot be revised. A I R 1924 Pat 677 — 5P.L. 
T 606-3 Pat. L R 276-79lnd Cas. 56 Anorder rejecting application to sue in 
Jormafauptrn xt.o\ being an interlocutory order is revisable A. I R 1929 Lah 
498—117 Ind Cas, 9S- Where the lower Court perversely refuses to permit the 
..I,... <*••« — .... u -V Will not interfere. A I. R 1930 Rang 

' •• )29 Lah. 746-121 Ind. Cas. 381 Taking 

1 * • • • -n of plaintifPs title before coming to the 

• use the application under rr 5 and 6 of 

* '■ . • , lisdictiOn not vested in It by law within 

s. Its. A. I. R. 1913 All 577»45 A. S48“4i A. L. J 441 = 73 lad. Cas. 538. 
Where an applicant has been allowed to sue as a pauper, it is not a case 
decided and no revision lies A. l R. J93> All. 6S9=(i93i) A L. J. 
727 i but an order refusing permission to bring a suit or to appeal as a pauper 
can be revised in an appropriate case. 9 Rang. 86— A. I. R 1931 Rang. 129 ; 9 
Rang 92 = 132 Ind. Cas 707=A 1. R 1951 Rang 131 • A. I. R. 1931 Rang. 318. 
In a proper case, the High Court will interfere in revision against an order of a 
petition of an application for leave to sue as a pauper. 34 Horn. L. R. 1273 = A I. 
R. 1932 Dorn. 584 • but see A. I. R. 1934 Lab. 4<3t. 

Decree under b 9 of thoepecifio Relief Act.*-A revision is competent 
from a decree passed in a suit under s. 9 of the Specific Relief Act. 53 A 414=129 
Ind. Cas. 559=A. I R. 1931 All. 205 t but see 8 O W. N. 1341 ; A. I. R 1934 All. 
54«. 

Insolvency proceeding. — Where the lower appellate Court modified an 
order 0/ conditional discharge ;d ihe absence 0/ the official Receiver who had not 
been impleaded and the mailer was taken up to the High Court but the official 
Rtceiver did not appear- Held that though the official Receiver was a necessary 
party to the appeal, the High Conn need not interfere in revision in his absence 
and at the instance of the creditor who was given full opportunity to be heard. 132 
Ind. Cas. 526=A. 1. R. 1931 Lah. 647. In proceedings under s. S3. Provincial Insol- 
vency Act, the fact that the wrong party was called upon to begin, taken alone, 
might not be sufficient ground for a new trial But where the trial Judge has taken 
an erroneous view as to the law la regard to onus and where his mind i» coloured 
by that view, and he is thereby disabled from weighing evenly the evidence and 
thus the said patty is placed at a disadvanugc as the direct result of the trial Judge s 
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J023 Mad. 270»{I92:) M. W. N. Sji-i? L.W.623=7i Ind. Cas. 173; A.l. R. 
1923 Alad. 270=17 L. W. 633=<i922> M. W. N. 831 =7J Ind. Cas. 173 ; A. I. R. 
1911 Pat. i8o = (i92i) Rat. I6G«=S6 Ind. Cas. 649 ; 120 P. R, 1919=5310(1. 

Cas. 4275 SI lod. Cas. 581; 1 P. L. T. 5 = 55 Ind. Cas. 7S6 ; 56 Ind. Cas. 649 = 5 
P L 1.400 = 1 P. L. T. 263 5 A 1. R. 192* Nag. 128 = 65 Ind, Cas. 327 ; A. 1. R. 
1926 Mad. 768 = 23 L. W. 581 = 50 M. L. J, 497“94 Ind. Cas. 414 { A. I 
H. 1927 Mod. 1021 = 53 M- L* J* 452-39 W. L. T. 220=1^4 Ind Cas 
145 ; 61 C. 4»7 = 39 C. W N. 248=60 C. L. J. 46g = A 1 K. 1935 Cal. 
.<79=156 Ind. Cas. 431 Erroneous decision about Court-fee is reMiable. 
A. I. R. 1924 Nag. tos-7 N. L. J.9 i= 8 i Ind. Cas. 643- Questions of Court-fee 
* hence are tcvisablc. 134 Ind. Cas. 816 = 34 
' Ucvision is not competent against decision as 

' the plainlifTin as much as hc ins anoiherre- 
medy open 10 him by way of appeal against the subsequent order rejecting his cbim. 
59C. 388=138 Ind. Cas 643 = A.l R. 1932 Cal. 482 ; A.l.R. 1935 Pa'. tE6= i6PatL.T. 
*58 = 155 Ind. Cas. 617. Order of Court below as regards Court-fee is liable to_ be set 
aside m revision m case of atbhr.ary valuation by pliintifT, based on factors which art 
purely speculative and not based on any evidence. li P. 161 = 133 Ind Cas. 187 = 12?. 
L.T. 556= A.l R. 1932 Pat 9 ;sce also 142 Ind. Cas. 193= 1933 M.W.N. 1118 = A I K. 
1933 Mad. 367. Where a Court has come to a reasonable finding as regards the la 
sufficiency of Court-fees, it is not open to revision. 143 Ind Cas. 84=16 N. L. J 
19=22 N. L. F. i 25 = A I. R 1933 Nag. 107 (F. B.). Bui where the decision on tie 
Court-fee question also bears "• *’ -- •< r~. t'lni- 

diction and the suit may have 10 • • I • ■ , . 

should be decided in a diitorem * . • • • ■ 

43 L.W. 582=1936 M W N. • •• 

also A.I.R. 1936 P«sh 140=163 • ■ » , 

Court before it dismisses the apj • . • ’ • • • ^< 

deficient Couft<fee IS not open to revision A.l R 1936 Uudh 390=11 u. 
1040=151 Ind. Cas. 29J. Where a preliminary issue as regards Ceuri-fec has been 
' 1 I 1 . .,1. • r •< . a case .and as such is open to revision 

= 11 O W. N. 617 { see also A. 1. R* *935 
as 520 J 1935 O W. N. 1158 (F. 

ilJU. vas 

Sanction to prosecute.— An order passed by a Civil Court under s. 47^. Cr. Pm 
Code can be revised only under s. 115. 16 N. L. K. 23 = 21 Cr. L J. 270 = 55 ln<I- 
286 } A.l. U. 1923 Oudh 119-90 &,VL.K 103 = 24 Cr. L. J. 781 = 9 0. L. J- 593=“ 
74 Ind. Cas 445- Ao order under s. 476, Cr Pro Code, direcung ihe trial of a petson 
under s. 193, 1 P Code is open to revision. A. I R 1926 All. 438 = 23 Cr. LJ 291-^ 
Ind. Cas. 515. An order under s. 476, Cr. Pro. Code, passed by a Civil Court canb* 
revised only if It fails to specify the charges. 38 A 69S = i4A L. J. 814= 18 Cr. L- J- 
4=36 Ind. Cas. 836 Prosecution order of Collector under s. 476, while acting under 
s. 70 15 not open to revision by High Court. 14 A. L J. 1077 <• 18 Cr. U J. 3°?“^^ 
Ind. Cas. 419 An order passed by a Civil Court under s. 195, Cr. Pro Code can be 
revised under s. 115 only, 25 C. L J. 401 = 18 Cr. L. J. 793-21 C, W. N. 654-^ 
Ind. Cas. 313; 19 Ind Cas. 197=40 C. 477 ; but see 17 Cr. L. J. iS4 = 33 I***!-,^**’ 
824. No revision lies against an order directing prosecution for an offence under s- 
195. A.I.R. 1922 Oudh 220= 24 0. C. 367 = 23 Cr. L. J. 228=66 Ind, Cas.oSj 
but see 32 lod Cas 330= 17 Cr. L. J 42 = 18 M. L T. 591 Sanction for prosecuuo“ 
under s. 182, Penal Cede by an officer exercising Small Cause powers mustb- 

deemed to be of a civil nature and revision lies to the High Court under s. nS- ‘5 

J' *9=48 Ipd Cas. 499. Where there has been noetcesso 
ling sanction under s. I93' 

... ■ ■ ■. R. t923 Cal 45-36 

• ■ , ' 153; A, I R. 1924 Cal. 64*^ 

* ' ■ » d 215 = 20 S L R. 90=27^‘’ 

L.J. 780=95 lud. Cas 3‘6jbutsee A. I R. 1923 All. 490-71'lnd. Cas.6i7;90 
Ind. Cas. 445- A. I. R. 1926 Pat. 25 = 7 p, L. T. 199=26 Cr. L. T. 1565 = 90 lod Ca®- 
445. Where complaint is refused by trial Court but admiued m appeal, appella« 
order IS revisable. A I. R 1927 AIL 334=28 Cr. L. 1.296 = 25 A. L. J. 569-49r 
■ • . - 237 = 55 C. 836=47 C. L.J| 

te Court confirms the order of relu 

)urt will not ordinarily interfere. 

T. 16=09 Ind. Cas. 48. 
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The parties are apt to say in iheir pleadings things not strictly true but by such 
statements they do not render themselves liable for prosecution for perjury. Where 

...j r.. o-'tement as to 

■ ■ ■ .. I ■ • ... a sense not 

• .... f constitutes 

* ■ r • . , in exercising 

hut is bound io exercise Its poner in tevisionto set aside the order. A. I. R. 1930 
CaL 639=32 Cr L J. S33a 129 In^ Cas.lit. If the act of the executing Court in 
enquiring under s. 476 \%ultra vfm. a revision is competent. 32 P. L, R. 46»i3i 
Ind Cas 216=32 Cr. L. J. 647=A. I. R. 1931 Lah J05. 

Leave to sue as pauper.— An order admitting an application for leave to sue 
•as is not open to revision A. 1. K. 1922 AH 208=20 A. I. /. 471=67 Ind. 

Cas 641 ; contra ; A I R 1926 Mad. 958=96 Ind Cas 175 ; A I. R 1923 Oudh 1 18 
= 9 O. L. J 610=74 Ind. Cas 344 Order of rejectioi of application to sue as pauper 
if itrcgular is open to revision. A I R. 1927 Nag 340=104 Ind Cas i93;seeaIso 
A. I. R. 1927 Mad 44i = S* M 1* ]• 330*“»o« Ind Cas iS ; A. I R. 1927 Lah 56 = 
9S Ind Cas. 879 ; A* I R. 1925 Fat 30=3 Pai 275={i9i5) Pat 134 = 6 F. L T. 209 
=83 Ind. Cas. 871 An order refusing leave to sue tn forma pauperis is not revisabte. 
A. I. R 1922 AH. 1=20 A L j. 55 = 44 A. 248 ; A. I. R. 1926 All 446 = 48 A. 493 = 
24A. L. J 557; see also 52 Ind. Cas 562. Disposal of pauper application without 
following correct procedure is without jurisdiction and hence open to revision. A I 
R 1927 Cal 464= 100 Ind Cas 726. Order under Order 33 rule, i,C. P, Code, is 
revisable Rut erroneous decision is no ground where no material irregularity or 
illegahly has been caused. A. I R 1925 Nag 343 = 88 Ind. Cas. 157. IfaCourt 
after proper exercise of jurisdiction comes to a conclusion and reject the application 
to sue as pauper under order 33, no revision lies although the conclusion may be 
wrong. A 1 R 1925 Oudh 74-110 L J. S6S=79 Ind. Cas. 92:. Whereon 
material before it Court 6nds that applicant under order 33, is not a pauper and 
refuses leave to sue as such order cannot be revised A I R* 1934 Pat 677 = 5 P.L 
T 606=3 Pat L R. 376 = 79 Ind Cas. 56 Anorder rejecting application to sue in 
forma pauperis tiox being an mietlocmory order is revisable A. I R 1939 Lab 
498=117 Ind. Cas 95 Where the lower Court perversely refuses to permit the 
plaintiff to sue as a pauper, the High Court wiH not interfere. A I. R 1930 Rang. 
324=128 lod, Cas. 848 s see also A. 1. R 1929 Lah. 746-J21 Ind. Cas. 381. Taking 
evidence from the parties Upon the qucMion of plaintiff’s title before coming to the 
conclusion whether it would grant or refuse the application under rr. 5 and 6 of 
Order XXXIII, amounts exercising a juusdiclion not vested in it by law within 
s. 115. A. I. R. 1923 All 577-45 A. 548“*! A L. J. 441-73 Ind. Cas. 538. 
Whete an applicant has been allowed to sue as a pauper, it is not a case 
decided and no revision lies. A. I R. 1931 All. 6sg = (i93i) A. L. J. 
737; but an order refusing permission to bring a suit or to appeal as a pauper 
can be revised in an appropriate case. 9 Rang. 86— A. 1. R. 1931 Rang. 129 ; 9 
Rang 92=132 Ind Cas 707=A. I R. igji Rang i3i;A. I. R. 1931 Rang. 318. 
In a proper case, (he High Court will interfere in revision against an order of a 
petliion of an application for leave to sue as a pauper. 34 Uom. L R. 1273 — A. I. 
R. 1933 Bom, 584 ; but see A. I. R 1934 Lah. 401. 

Decree under 6. 9 of thoepecifio Relief Act— A revision is competent 
from a decree passed in a suit under s. 9 of the SpcciRc Relief Act. 53 A. 414— 129 
Ind. Cas. 559-A.I. R. 1931 All 305 ^ but see 8 O. W. N. 1341 ; A. I. R. 1934 All. 
S4I. 

Insolvency proceeding. — Where the lower appellate Court modified an 
order of conditional discharge in the absence of the official Receiver nrha had not 
been impleaded and the matter was taken up to the High Court but the official 
Rtceiver rJid net appear : ffeM ibat though the official Receiver was a necessary 
party to the appeal, the High Court need not interfere in revision in his absence 
and at the ir" — e.u ^-'nortunity to be heard. 132 
Ind. Cas. 526= ■ . ' ■* ier s 53, Provincial Insol- 
vency Act, tl ■ ■ • ’ ■ port to begin, taken atone, 

might not be ■ . ■ » ■ ■ the trial Judge has taken 

an erroneous ■ ■ ■ ■ • ' ■ ■ * • ■ 'here his mind is coloured 

by that view, • : ■ ■ • g evenly the evidence and 

thus the said party is placed at a disadvantage as the direct result of the trial Judge's 
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1923 Mad. 270«(J9 :j) M. \V. N. 831-17 L.W. 623-71 Ind. Cas. >73; A.I R. 
1923 Mad. 270=17 L. W. 623—(I922) M. W. N. 831 — 71 Ind. Cas. 173 ; A. I R 
1921 Pal. i8o=(l92l) Pat. 166—56 Ind. Cas 649 ; boi see J20 P, R. 1919 = 53 led. 
Cas. 4275 sr Ind. Cts. 581; i P. L. T. 5 = 55 Ind. Cas. 786 ; 56 Ind, Cas.649 = 5 

P. L. J. 400 = 1 P. L. T. 268 ; A. I R. 1922 N'ag. 128 = 65 Cas. 327 ; A. I. U. 

1926 Mad. 768 = 23 L. W. 581 — 50 M. L. J, 497-94 Ind. Cas. 4245 A. I. 

K. 1927 Mad. 1021-53 L. J. 4 S 2*“39 M. L. T. 220=1-4 Ind Cai. 

145 ; 62 C. 417 = 39 C. W N. 248-60 C. L. J. 469-A I R. 1935 Cal. 

279—156 Ind. Cas. 431. Erroneous decision about Court'fee is revisable 
A. I. K. 1924 Nag. 105 — 7 N. L. J. 91 —81 Ind, Cas. 643. Questions of Court fee 
involve questions of jurisdiction and lienee are revisable. 134 Ind. Cas. 816=34 

L. W. 252-A. I R. 1931 Mad 716. Revision U not competent against deosionas 
to payment of .additional Court*fee by the plaintlfT in as much as he Ins another re- 

V _ V. — .1 . - t..... ffjecting his claim. 

' ' ‘ai. 186= 16 Pat L.T. 

I , ■ 'ee is liable to be set 

^ . , , , " on factors nhich are 

purely speculative and not b.\scd on any evidence. M P. 161 — 133 Ind Cas. 187 = 12?. 
L.T. S56—A.1 R. 1932 Pat 9 ; see also 142 Ind. Cas. 195= 1933 M.W.N. 1128= A I K. 
1933 Mad. 367. Where a Court has come to a reasonable finding as regards the in 
sufilcicncy of Court-fees, u is not open to revision. 143 Ind Cas. 84= 16 N. L. J. 
19 = 22 N. L. R. las — A I. R 1933 Nag. 107 (F. U ). Rut where the decision on the 
CQuri*fee question also beats upon the valuation o( the suit for proposes of juris- 
diction and the suit m.iy have to be filed in a higher Court if the Coon-fee queslion 
k. 4 ^ rt IS justified in interfering In revislflii. 

. " 1936 Mad, 411=70 M.L J 398 

• ' • • \n order made by the lower appelliie 

‘ * ' * dircciina the appellant to make good 

dchcicnt Court.fee 18 not open to revision. A. 1 R 1936 Oudh 396-11 0 . W. N. 
1040— 151 Ind. Cas. 292. Where a preliminary issue as regards Court-fee has been 

fully decided, the order is an order deciding a case and as such is open to revision 
A.I.R 193+Oudh 212-148 Ind Cas. 908=11 0 . W. N. 617 s steals© A. I.R 193s 
A 1 !. 455=I935 A L J. 376-«54 Ind. Cas 520 i >935 O. W. N. 1158 (F. B)-i 5 S 
Ind Cas 949 ^ 3 \ 

Sanction to prosecute — An order passed by a Civil Court under s. 476, Cr. Pro. 
Code Mil be revised only under s 115. 16 N. L. K. 23-21 Cr. L. J. 270-55 Ind Cas 
286; A. 1 . R. 1923 Oudh 119 = 9 0 .d,V L. K 103-24 Cr.E 1.781 = 9 O.L.J.S 93 - 
74 Ind, Cas .hs- An order under s 476. Cr. Pro Code, directing ihe trial ofa person 
under s. 193. I P Code is open to revision. A. I.R. 1926 All. 438 = 23 Cr. L.J 291=^ 
5 ‘ 5 ; . An order under 5. 476. Cr. Pro Code, passed by a Civil Court can be 
/ D 38A 695 =r 4 A L. J. 814 = 18 Cr. L-J- 

4 36 Ind. Cas. 836 Prosecution order of Collector under s. 476. while acting 0“*!" 

><A.L j. 1077 8 Cr.LJ. 307=38 
Ind. Cas. 4 j 9 An order passed by a Civil Court under s. 195, Cr. Pro. C«le can be 
: • Cr.L. J. 793 = = i C.W. N. 654 “<' 

, . • t see 17 Cr. L.J. 184=33 Ind- C**' 

. , . ' ' prosecution for an offence under s- 

deemed’ 10 be by an officer exercising Small Cause powers inustb- 

deemed to of a civil nature and revision lies to the High Court under s. nS- 

r;.:, 3 -L’A” _ j 9=48 1 nd Cas 499 - Where there has been no excess of 

■ mg sanction under s. I93' 

.... • . .R. 1923 Cal 4S=36C. V;J- 

L f ‘ Sind'^fs= 1 oS.L’.'R.%o=i 7 Cn 

Tod Cas ^ Vd*"*”* *923 AIL 4^=71 Ind. Cas. 6 i 7 ; 9 f 

Ind. Cas.^ 445 _= A 1 . R. 1926 Pat. 25=7 P. L.T. 199 = 26 Cr. L. J. 1565 = 90 Ind Ca» 
rt but admitted m appeal, appc"^ 
t. L. I. .56-25 A. 1 - ]- 569 r‘,’ T 
18 Cal. 237=55 C- 836—47 f ■ ,i 
te Court confirms the order of reio 
, )urt will not ordinarily interfere. 

J. 16 = 99 Ind. Cas. 4I 
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The panics are apt (o say in their pleadions things not strictly true but by such 
statements they do not render themselves liable for prosecution for perjury. Where 
•u. T 1 „ .. ...... «. — — — j r '*-tement as to 

■ ■ • . , . • . • . . sense not 

' • ■ ■ • ( constitutes 

■ in exercising 

but is bound to exercise its pQMer in revision to set aside the order. A. I R 1930 
Cal. 639 = 32 Cr. L J. 238=* 129 Ind. Cas. iii. If the act of the exccuiing Court in 
enquiring under s. 476 is u//ra v/rer. a revision is competent. 32 I’. L. K. 46-131 
Ind Cas. 216=31 Cr. L. J. 647 = A. I. R. 193c Lab loj. 

Leave to sue os pauper.— An order admitting an application for leave to sue 
as/uM/er is not open to revision. A. I. R. 1922 All 208 = 20 A. L. J. 471 = 67 Ind 
Cas. 641 J contra ; A. 1 R 1926 Mad 058=^ Ind. Cas. 175 ; A I. R. 1923 Oiidh 118 
= 90.L J 610 = 74 Ind. Cas 344. Order of rcjeclioi of app'icaiion to sue as pauper 

•■t » t W» Kt . _ _ . I_J ,^3 . Jgg 

■■ 1927 Lah 56= 

t = 6 F. L. T. 209 
is not revisable. 
'46 = 48 A. 493 = 

24H. 1.. J ; see aiau 1,2 iuu. ujs ^u2. uispusajui paupui application without 
following correct procedure is without junsdiclion and hence open 10 zeviston. A 1 
R 1927 Cal. 464:9 100 Ind Cas 726. Order under Order 33 rule, i,C. P. Code, is 
revis.able Rut erroneous decision is no ground where no material irregularity or 
illegality has been caused. A. I. R. 1925 Nag 34}=*88 lod. Cas. 157 If a Court 
after proper exercise of Jurisdictiou comes 10 a conclusion and reject the application 
to sue as pauper under order 33. no revision lies although the conclusion may be 
wrong. A. I R 1915 Oudh 74=110 L J. 568=79 Ind. Cas 912. Whereon 
material before u Court 6nds that applicant under order 33,13 not a pauper and 
refuses leave to sue as such order cannot be revised A I R 1924 Pat 677 = 5!’. L. 
T 606 = 2 Pat. L R. 276 = 79 Ind Cas. 56 An order rejecting .application to sue in 
/orma faufieris not being ao interlocutory order is revisable A. I R 1929 Lah, 
498=117 Ind. Cas. 9$. Where the lower Court perversely refuses to permit the 
ptainiiff to sue as a pauper, ibe High Court will not interfere. A I. R i93oRang. 
3240 128 Ind. Cas. 848 i see also A I. R. 1929 Lah 746-121 Ind. Cas. 381, Taking 
evidence from the parties upon the question of plaintiffs title before coming to the 
conclusion whether it would gram or refuse ihe appitcaiion under rr. 5 and 6 of 
Order XXXIII, atnouois exerci»ing a juiisdiction not vested in It by law within 
8. 115. A. I. R. 1923 All 577-45 A. 548=*l A L. J. 44t-73 Ind. Cas. 538. 

Where an applicant has been allowed to sue as a pauper, it is sot a case 

decided and no revision lies. A. I R. 193* .All. 659“(i93i) A. L. J. 
727 I but an order refusing permission to bring a suit or 10 appeal as a pauper 
can be revised in an appropriate case. 9 Rang. 86= A. I. R. 1931 Rang. 129 ; 9 
Rang 92=132 Ind. Cas. 707 = A. 1. R. 1931 Rang 131 ; A I. R. 1931 Rang. 3*8. 
In a proper case, the High Court xvlll interfere in revision against an order of a 

petition of an application for leave to sue as a pauper. 34 Uom. L R 1273 = A I- 

R. 1932 Rom. 584 ; but see A. L R. J934 Lab 401. 

Decree under b. 9 of the specific Belief Act— A revision is competent 
from adecree passed inasuii under s. 9 of the SpeciRc Relief Act. 53 A 414=129 
Ind. Cas. 559= A. L R. 1931 All. 205 , but see 8 O. W. N. 1341 ; A. I. R 1934 All. 
S4«. 

Insolvency proceeding. — Where the lower appellate Court modified an 
order of conditional discharge in she absence of the official Receiver who had not 
been impleaded and the matter was taken up to the High Court but the official 
Receiver did net appear : ^etd that though the official Receiver was a necessary 
patty to the appeal, the High Court need not interfere 10 revision in his absence 
and at the instance of the creditor who was given full opportunity to be heard. 132 
Ind. Cas. S26=A. I. R 1931 Lab 647. In proceedings under s 53, Provincial Insol- 
vency Act, the fact that the wto.ig party was called upon to begin, taken alone, 
might not be sufficient ground for a new trial But where the trial Judge has taken 
an erroneous view as to the law to regard to onus and where his mind it coloured 
by that view, and he is thereby disabled from weighing evenly the evidence and 
thus the said patly is placed at a disadvantage as the direct result of the trial Judge s 
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1923 Mad. 270»{i922) M. \V. N. 831-17 L.\V.623-7« Ind. Cas. 173 ; A. I. R. 
1923 Mad. 270=17 L. W. 623=(ig32) M. W. N. 83I-7J IntJ- Cas. 173 ; A I R. 
1921 Pal. i8o=(I92I) Pat. 160=56 Ind. Cas. 649 ; bat see J2n p. R. 1919 = 53 lod. 

Cas. A27 ; 51 Ind. Cas. 581; t P. L. T. 5 = 5$ Ind. Cas. 786 ; 56 Ind. Cas. 649=5 

P. L. J. 400 = 1 P. L. T. 263 5 A. 1 R. 1922 Mg. 128 = 63 I^'b Cas. 327 ; A. 1. R. 
1926 Mad. 768 = 23 L. W. 581=50 M. L. J. 497=94 Ind. Cas. 424; A. I. 

K. 1927 Mad. 1021 = 53 M. L. J. 452=39 M. L- T. 220=1-4 Ind. Cas 

145; 62 C. 417 = 39 C. W N. 248=60 C. L. J. 469 = A I. R. 193S Cal. 

379 = 156 Ind Cas. 431 Erroneous decision al^at Court-fee is rcMSabl; 
A. I. U. 1924 Nag. 105-7 N. L..J.9I=8 i Ind. Cas. 643. Questions of Couil fee 
involve questions of jurisdiction and hence are revisable. 134 Ind. Cas. 816=34 

L. W.252«A.I R. 1931 Mad. 716. Revision is not competent against dec’sionas 

to payment of additional Court-fee by the pUintiiT in as much as he has aooiher re- 
medy open to him by way of appeal against tlie subsequent order rejecting his claim 
59 C. 388=138 Ind. Cas 643 = Ail R. 1932 Cal. 482 ; A.I.R. 1935 Pa*. t£6= i6r»tL.T. 
158=155 lnd.Cas.617. Order of Court below as regards Court-fee is liable to be set 
aside in revision m case of arbitrary valuaiioo by plaintiff, based on factors which are 
purely speculative and not based on any evidence 1 1 P. 161 = 133 Ind Cas. 187= 12 P. 
L.T. 556=A.I R. 1932 Pat 9 ; see also 143 Ind. Cas. 193= 1933 Kl.W’.N. n28=A I R. 
1933 Mad. 367. Where a Court has come 10 a reasonable finding as regards the in 
su^iciency of Court-fees, it is not open to revision. 143 Ind Cas 84=16 N.L.J 
19 = 22 N. L. R. I2S = .\ 1. R 1933 *07 (F II.) Ilui where the decision on the 

Court-fee question also bears upon ihc saluation ol the suit for proposes of juris- 
diction and the suit may have to be filed in a higher Court if the Court-fee qucsiioa 

...... .... Interfering in revision. 

• =70 M. L J. 398 ;see 

by the lower appelliie 
ppellant to make good 
• h 3C^=M 0. 'V. N- 

rds Court-fee has-been 

• • • is open to revision 

, see also ^ I. R- *935 

All 45S-*935 A L J. 376=154 Ind. Cas 5:0 ; 1935 O. W. N. 1158 (F. B.)«*S!> 
Ind. Cas 949, 


Sanction to prosecute —An order passed by a Civil Court under s. 476, Cr. Pfo 

• ■ i 6 N. UR. 33-21 Cr.L.J. 270*^53 IntJ- Cas- 

' ' ‘ • U R. 103=34 Cr. UJ. 781 = 9 0 . L.J. 593 “ 

* ' ■ • Cr Pro Code, directing the trial of a peisaa 

lyj, , I vuue >b opeu lo revision. A. I.R 1926 All. 438-23 Cr. UJ 29 «“» 
Ind. Cas. 515. An order under s. 476, Cr. Pro Code, passed by a Civil Court can be 

•14 A L. J. 8i4»i8Cr.U Jj 

' ' ■ ■ 5. 476, while acting uDO'J 

• *• 1077-18 Cr.UJ. 307*35 

' ■ jgr, Cr. Pro. Code can oe 

■ ' * .. 793 = 2t C. W. N. 6S4"^ 

'. . • ■ t see 17 Cr. L. J. i84 = 33 

prosecution for an offence “ooer S| 

L Ti^gi*' Sa”ction^forproseoiiioa 

Ka officer exercising Small Cause powers mustb. 

deemed to b^ of a civil nature and revision lies to the High Court under s. WS-*^ 

^•hl-.9**=2oCr L J. 19 = 48 Ind Cas. 499. Where there has been nocxcessof 

.ing sanction under s. 195 ’ 

■ . . . . , . R 1923 Cal 45=36 C. h h 

. 153; A. I. R. ignCal.eU 

! ■ ' ' d 215=20 5. L. R. 90*27^ 

iiiu. A L K. 1926 Pat. 25=17 p. l. T. iW=V 6 Cr^L U I's'lSS-po 

dmitted m appeal, app'''^. 
2,6-25 A. 1- J-569“«t 

not ordinarily interfere. 

. 99 lad. Cas. 48. 
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The parlies are apt to say in their pleadings things not strictly true but by such 
statements they do not render themselves liable for prosecution for perjury. Where 

......I.. r _f- written statement as to 

• ■ • . . . .... which Is in a sense not 

. ' • I ■ • ■ r • ■ hat of itself constitutes 

■ • • • , . ■ ly justified in exercising 

but is bound to exercise its po^er in revision to set aside the order. A. I U 1930 
Cal. 639=32 Cr. L. J. 235^ ia9 lad. Cas. iii. Iflbe act of the executing Court in 
enquiring under s. 476 ii ul/ra vrre/, a revision is competent. 32 I’. L. K. 46'-i3t 
Ind Cas. 216=32 Cr. L. J. 647 = A. I. R. 1931 Lah 10$. 

Leave to sue as pauper. — An order admitting an application for leave to sue 
as is not open to revision. A. 1. R. 1922 All 208 = 20 A. L. J. 471 = 67 Ind. 

Cas. 641 • contra ; A. 1 R 1926 Mad 058=^ Ind Cas 17S ; A I. R 1923 Oiidh 118 
*»9 0. L. J 610 = 74 Ind. Cas 344. Order of rejectioi of applicaiion to sue as pauper 

:r A t W» K» — i_.» ^^5 jgg . jgg 

- 1927 Lah. 56= 

f = 6 F L. T. 209 
is not revisabte. 
'46 = 48 A. 493 = 

J4 M. 1.. J ^^7 \ see diau |)i iuu. ojs ^U2. uispusaiui paupLi application without 
followiog correct procedure Is without junsdretion .and hence oprn 10 icviston. A 1 
R 1927 Cal. 464= 100 Ind Cas 726. Order under Order 33 rule, i,C. P. Code, is 
revis.able Rut erroneous decision is no ground where no material Irregularity or 
illegality has been caused. A. I. R. >93) Nag 343 = 88 Ind. Cas. 157 If a Court 
after proper exercise of jurisdiction comes to a conclusion and reject the application 
to sue as pauper under order 33. no revision lies although the conclusion may be 
wrong. A. I R 192$ Oudh 74-11 O L J. 56S-79 Ind Cas 922. Whereon 
material before It Court finds that applicant under order 33,13 not a pauper and 
refuses leave to sue as such order cannot be revised A I R 1924 Pat 677 — 5F.L. 
T 606-a Pat. L R. 276 = 79 Ind Cas. 46 An order rejccimg application to sue in 
Jermapauftrii nax being an mterlocuiory order is revisable A. I R 1929 Lah. 
498—117 Ind. Cas 9$. Where the lower Court perversely refuses to permit the 
plainiiff to sue as a pauper, the High Court will riot interfere. A I, R i93oRnng. 
324=138 Ind. Cas. 848 i see also A I. R. 1929 Lah. 746- 121 Ind. Cas. 381, Taking 
evidence from the parties upon the questioner plaintifTs title before comiag to the 
conclusion whether it would grant or refuse ihe application under rr. 5 and 6 of 
Order XXXHI. atnouQis ex«rci>mg a juitsdiction not vested in it by law within 
s. Its- A. L R. J913 AU 577*45 A. 548-21 A L. J. 441*73 Ind. Cas. 538. 

Where an applicant has been allowed 10 sue as a pauper, it is sot a case 

decided and no revision lies. A. I R. 1931 All. 659=(i93i) A. L. J. 
727 t but an order refusing permission to bring a suit or to appeal as a pauper 
can be revised in an appropriate case. 9 Rang. 86-A. I. R. 1931 Rang. 129 ; 9 
Rang 92=133 Ind. Cas. 7o7 = A 1. R 1931 Rang 131 ; A I. R. 1931 Rang 318. 
In a proper case, the High Court will interfere in revision against an order of a 

petition ol an application for leave to sue as a pauper. 34 liom. L R. 1273 = A. !• 

R. 1932 Dom. 584 ; but see A. I. R. J934 Lab 401. 

Decree under s. 9 of tboepecific Belief Act ^A revision is competent 
from adecree passed inasuit under s. 9 of the SpeciBc Relief Act. 53 A 414—129 
Ind. Cas. 559- A. I. R. 1931 All 205 » but see 8 O. W. N. 1341 ; A. I. R. 1934 All. 
541. 

Insolvency proceeding. — Where the lower appellate Court modified an 
order of conditional discharge in the absence of the official Receiver who had not 
been impleaded and the mailer was taken up to the High Court but the official 
Receiver did net appear: Held xhax though the official Receiver was a necessary 
patty to the appeal, the High Court need not interfere in revision in his absence 
and at the instance of the creditor who was given full opportunity to be beard. 132 
Ind. Cas. S26-A. I. R. 1931 Lah 647. In proceedings under s 53, Provincial Insol- 
vency Act, the Let that the wrong party was called upon 10 begin, taken alone, 
might not be sufficient ground for a new trul But where the trial Judge has taken 
an enoneous view as to the law to regard to onus and where his mind it coloured 
by that view, and he is thereby disabled from weighing evenly the evidence and 
thus the said patty is placed at a disadvantage as the direct result of the trial Judge s 
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1023 Mad. 270t.(i92:) M. \V, N. 831-17 C. W. 623-7> Ind. CaJ. 173 ; A. I R. 
1023 Mad. 270=17 L. W. 623“(l922J M. W. N. 831 = 71 Ind. Cas. »73 ; A. I. R. 
1921 Pat. i8o=( 1921) Pal. 166=56 Ind. Cas. 649 ; but see i2n p, R. 1919=53101 

Cas. 427: St Id'I. Cas. 581; 1 P. L. T. 5 = 55 loci. Cas. 7E6 ; 56 Ind. Cas. 649=5 
P. L. J. 400=1 P. L. T. 26S i A I R. 1922 N-a?. 128 = 63 I”''- Cas. 327 ; A. I. R. 
1926 Mad. "68 = 23 L. W. 581 = 50 M. L. J. 497 = 94 Ind* Cas. 4*4? A. I. 

K. 1927 Mad 1021 = 53 M* !-♦ J* 452-39 M. L. T. 220=104 Ind. Cas. 

145 5 62 C. 417 = 39 C. W R 248=60 C. L. J. 469 = A I K. 1935. Cal. 

279s* 1 56 Ind Cas. 43! Eironcous deciston about Court-fee is re\isablt 

A. I. K. 1924 Nog. 105-7 N L. J. 91-81 Ind. Cas. 643. Questions of Court fee 

involve questions of jurisdiction and bcnce arc_ rcvisabic. 134 Ind. Cas. 816=34 
li. \V. 252 — A. 1 R. 1931 Mad 716. Revision Is not competent against decisionas 
to payment of additional Court-fee by the plaintiff in as much as he has another re- 
medy open to him by way of appeal against the subsequent order rej'ecling his claim. 
S9C 388=138 Ind. Cas 643 = A.1R 1932 Cal. 482 ; A.l.R 193S Pat. iEG = i6PatL.T. 
158—153 Ind. Cas. 617. Order of Court betoMr as reg.nrds Court-fee is liable to be set 
aside in revision in case of arbitrary valuation by plaintiff, based on factors which are 
purely speculative and not based on any evidence 1 1 P. 161 — 133 Ind Cas 187 = 12?. 

L. T. S56=A.I R. 1932 Pat y ; see .also 142 Ind Cas. 195 = 1933 M.W.N. li28=A.IK. 

1933 Mad. 367. Where a Court has come to a reasonable finding as regards ihe in 
sufficiency of Court-fees, it is nor open to revision. 143 Ind Cas. 84= 16 N. b. J 
29 = 22 N. L. R. I2S-A I. R 1933 where the decision on ihe 

Court-fee question also bears upon ihe saluaiion of ihe suit for proposes of juris- 
diction and the suit may have 10 be filed in a higher Court if the Court-fee quesuos 
should be decided in a difforent way. H*gb Court is justified in interfering in revisinn, 
43 L.W. 581=1936 M W N. i 48 = A. I U. 1936 Mad. 411-70 M.L J.39S5«« 
alsoAl.R 1936 Pesh 140= 163 Ind Cas 462. An order made by the lower appelliie 
Court before it dismisses the appeal for default, direcimg the appellant to make go« 
deficient Court-fee IS rot opert to revision. A. I, R 1936 Oudh 396-11 0. W. N. 
1040-151 Ind. Cas. 292 Where a preliminary issue as regards Court-fee has been 
lully decided, ihe order IS an order deciding a case and as such is open to revision 
A. I. R. 193+ Oudh 213-148 Ind. Cas. 9oh-iiO W N. 617 ; see also A* I- R* '935 
All 455-1935 A L J. 376-154 Ind Cas. 530 ; 1035 O. W. R 1158 (P. D.}*156 
Ind. Cas. 949. 


Sanction to prosecute.— An order passed by a Civil Court under s. 476. Cr. Pw. 
Code can be revised only under s iie.i6N l. i. t. ee Ind. Cas 


286 } A. i. K. 1923 OaClh 119-9 O 5c A. L. 
74 Ind. Cas 443. An order under s 47^ C- 
undcT 5 193, I P Code is open 10 revision 
Ind. Cas. 515 An order under 5. 476, Cr. 
revised only if it fails to specify the charge 
4®®36 ind. Cas. 836 Prosecution order of 
s. 70 IS not open 10 revision by High Court 
Ind. Cas. 4J9 An order passed by a Civil 


U 103 =34 Cr. L. J. 7 SJ -9 0. L.J. 593“ 


■.jr J’”'**'- >- T. S9I 'Sanction for prosecitii™ 

* uJ nn officer exercising Small Cause powers jg 


under 

deemed to be of a civil nature and revision lies to the High Court tinder «• '3 

19=48 Ind Cas. 400. Where there has been nO excess " 
• ' ■ ling sanction under s 19S’ . 

. R. 1913 Cal <S-3S C- 
S3 i A. I. R. I9!<Cal. 61' 
2 ic = aoS L. K. 90-J7'-': 


R-' ipiS All. V90-71 lod. 

?*'• 25-7 P. L.T. 199=26 CriL J. IS6S-9” '“'^£11 


yro oiiid 315 = 208 L. R. 


= 71 Ind. CfS-617;^ 


rt biit admitted m appeal, 

■r.L. J. 396*25 A. 1.. 

*8 Cal. 237-55 C. 836=47 
te Court confirms the order of re , 
suit win not ordinarily interfere. 

J. 16—99 Ind. Cas. 48. 
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The parties are apMo s.iy in iheir pleadings things noi siricOy Irue but by such 

.1..,. j ...-j...!., — .1 i.ui. r... for perjury. Where 

■ • ■ 7 • ■ • • wrincn statement ns to 

... which Is in a sense not 

■ ■ • ■ • ■ hat of Itself constitutes 

■ ■ • , . ■ . • ly justified in exercising 

but is bound to exercise Its power in revision to set aside the order. A. I. R 1930 
Cal. 6^9=32 Cr. L J. 23_Sra t29 Ind. Cas. 111, If the act of the executing Court in 
enquiring under s. 476 is ultra vtrtt^A revision is competent. 32 1’. L. R. 46** 131 
Ind Cas. 216=32 Cr. L. J. 647= A. I. R. 1931 Lah. 105. 

Leave to sue as pauper.— An order admitting an applic.at5on for leave to suo 
as is not open to revision A. 1. R 1922 All 208 = 20 A. 1. J. 471 = 67 Ind. 
Cas. 641 ; contra ; A 1 R 1926 Mad. 958=^ Ind Cas 175 ; A I. R 1923 Oiidh 1 18 
= 90.L.J 610 = 74 Ind. Cas 344 Order of rejeciioa of aiipticaiion to sue as pauper 

!r . , • . • .% .T.- . . ._ f_J jgJ . jgg 

• 1927 Lah 56= 

t = 6 P L. T. 209 
is not revisable. 
t46=48 A. 403 = 
ilicaiion without 

following correct proceduie is without j'urisdiction and hence op^n io revision. A I 
R 1927 Cal. 464= too Ind Cas 726. Order under Order 33 rule, 1, C P. Code, is 
revisable Rut erroneous decision i$ no ground where no material irregularity or 
illegality has been caused A I R. i93> Nag 343 = 88 Ind Cas 157. If a Court 
after proper exercise of jurisdiction comes 10 a conclusmn and reject the application 
to sue as pauper under order 33. no revision lies although the conclusion may be 
wrong. A. I R 1915 Oudh 74-tiO U J. 56S-79 Ind. Cas 922. Whereon 
material before it Court finds (hat applicant under order 33, is not a pauper and 
refuses leave to sue as such order c.innot be revised A I R 1924 Pat 677-5I’. L. 
T. 606-2 Pat. L R, 376 = 79 Ind Cas. ;6 An order rejecting fipplicaiion to sue in 
Jorma pauptnt noi being an interlocutory order is revisable A. I R 1929 Lab 
498=117 Ind. Cas 95 Where the lower Court perversely refuses to permit tlie 
plaintiff to sue as a pauper, the High Court will not interfere. A I. R 1930 Rang, 
324“iJ8lQd Cas. 848 5 see also A. I. R. 1929 Lah 746=121 Ind. Cas. 381. Taking 
evidence from the parties upon the question of plaintiff's title before coming to the 
conclusion whether it would grant or refuse the application under rr. 5 and 6 of 
Order XXXIII, amounts exercising a jmisdiction not vested in it by law within 
s. 115. A. I. R. 1923 All 577-4S A. 548-21 A. L J. 441-73 Ind. Cas. 538. 

Where an applicant has been allowed to sue as a pauper, it is not a case 

decided and no revision lies. A. 1 R 1931 All 659 = 0931) A L. J 
727 V but an order refusing permission to bring a suit or to appeal as a pauper 
can be revised in an appropriate case. 9 Rang. 86= A. I. R. 1931 Rang. 129; 9 
Rang 92=132 Ind Cas 707-A I. R. 1931 Bang. 131 ; A 1 R 1931 Rang 318. 
In a proper c.ase, the High Court will interfere in revision against an order of a 

petition of an application for leave to sue as a pauper. 34 Uom. L. R. i273 = /\. I 

R. 1932 Bom. 5S4 J but see A. I. R. 1934 Lah. 401. 

Decree under a. 9 of thoepecific Belief Act.— A revision is competent 
from a decree passed in a suit under s. 9 of the Specific Relief Act. 53 A 414=129 
led. Cas. 5S9=A. I. R. 1931 All. 205 i but see 8 O. W. N. 1341 ; A I. R. 1934 AH 
54«. 

Insolvency proceeding. — Where the lower appellate Court modified an 
order of conditional discharge in ihe absence of the official Receiver who had not 
been impleaded and the matter was taken up to the High Court but the official 
Rrccivcr did net appear: lietd that though the official Receiver was a necessary 
party to the appeal, the High Court need not interfere in revision in his absence 
and at the instance of the creditor who was given full opportunity to be heard. 132 
Ind. Cas. 526— A. I, R. 1931 Lah 647. In proceedings under s. 53, Provincial Insol- 
vency Act, the fact that the wrong party was called upon to begin, taken alone, 
might not be sufficient ground for a new trial. But where the trial Judge has taken 
an erroneous view as to the law in regard to onus and where his mind is coloured 
by that view, and he is thereby disabled from weighing evenly the evidence and 

thus the said parly is placed at a disadvantage as the direct result of the trial Judge s 
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IS. 632.] Save as provided in this 
^Pphcalion of Code to H gh provisions of 

' this Code shall apply to such High Coufts. 

Amendment in Burma. — For "such High Courts" substitute "tte High Coun" 
—ytde G. B. Order of 1937. 

f •’ *■<• ■ • ■'■ •• perseded by rules provisions of Code 

■ • Courts. A I. R. 1918 Mad. 385 = 34 

1 . 173. Provisions of Code apply to 

ciurterea Higii Cuuiis in ilie exercise ol Civil jurisdiction including Letters Patent 
Appeal. A I R. 1931 All 244= 1931 A. L. J. 187 fF. B)**i32 Ind. Cas. 24. In the 
absence of any rule framed by the High Court iu exercise of the power (save by 

. .r.r-. f'. i.« ... .... • — j..« original side. Civil Procedure 

I of the Code, to the jurisdiction 
pon appeal from a judgment passed 
civil side. 25 C. W. N. 5S7“48 I. A. 
81=23 Bom. L. R. 681 = 60 Ind. Cas. 

• =20C. W. N. 140. 

118. [S. 034] Where any such High Court considers it necessary 

_ . , , . , that a decree passed in the exercise of its 

-fnal ci,n ia,.rficUo„ ,ho.ld be executed 
before the amount of the costs incurred in the 
suit can be ascertained by taxation, the Court may order that the decree shall 
be executed forthwith, except as to so much thereof ns relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree may be 
executed as soon as the amount of the costs shall be ascertained by taxatioa 

Amendment in Burma.—For "any such High Court" substituie "the High 
Court".— G B Order of 1937. 

119. [S. 035] Nothing in tbii Code shall be deemed to authorise any 

— .« Person on behalf of another to address the Court 

addS S? i" 'I'. «< '13 0"s!n3l cinl juusdiction. or 

to examine witnesses, except where the Court 
shall have in the exercise of the power conferred by its charter authorized him 
so to do, or to interfere with the power of the High Court to make rules concern* 
ing advocates, vakils and attorneys. 

Amendment in Burma — lu section 119 omit "vakils and attorneys*.— Gi 
B. Order of 1937. 


Scope— —* •- * . T. 

1128 Mad. i • ■ ' ■ , • • : ■ 

advocate cat ■ . • 

RS the origin: ' * " ■' 

can appear and plead on all sides of the High Court. In Allahabad High Court, an 
advocate can perform all the duties that may be performed by a pleader. 9A. 617. 
A vakil is not entitled to be heard on the origin.-iI side of the Calcutta High Court, 
to C. 986 : see also 37 C. 853. In Madras. a vakil c ' ' 

M. 24 ; 37 Ind. Cas 699. In the Presidency Smal 
the barristers and aiorneys are entitled 10 practise, 
and Madras, pleaders and vakils are eniiUed to 
Cause Courts. 7 W. R. 228. 


B .. , 120.[Ss.e38.639.](I)ThefoUowlngpro- 

Tisions shall not apply to the High Court in the 
orfn.Sv.mj'uns'dS^ ^ in original jaiisdiction, namely, 

•' sections 16, 17 and 20." 

Scope -.-Section 20 is not applicable to High Court on oiiKinal side. A. I. R. 
1923 Mad. 272»*(t922) M. \V. N. 811=71 Ind. Cas. 982 ; see also 13 B. 520=16 I A. 
156. 


* Sub-seciion (2I of section 120 was repealed by the Presidency-towns Insolvency 
Act, J939 (3 of t9.'’9),s. 127 and Sch. 111. 

C. P. Code— 40 
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wiihduwn by sareguarding ihe interests of ibe defendant* as to costs, ihecrder 
. if the Court exercised its discretion wrongly 

^ I209«>t2; Ind. Cas. 5E0 ; see also 40 A. 

J. 838«io 3 Ifid. Cas. 375. An order granuag 
It wiH jotetfeitd 'with in letjiion. fcr 
683=1929 A. L. J. 961 = 119 Ind, Cas. 851); 
,1=84 InJ. Cas. 575; 50 A- I99«25 A. L. 
Ca$.4t9 ; Coled. Cas. £99i=A. 1 . R. 1921 AIL 
L. J. 47. Order permitiirg plaintm to withdraw the suit wish permissioa 
to bring a fresh suit catinoi be revrved if Court is acting with jarjsdict'oa. 5S lad. 
Cas lat*. see .aUo 74 ind. Cas. ii 2 =A.I. U. 1924 -Aih l** 5 ^5 Ind. Cas. 55S=A.l. 
R. 19:6 Ail. ;94 = 24 A- L- I JtJ : 4 ^ Ind- Cas. 71 a-4o A. 6ir« j6 A L. J. 475 : A. 
1 R. 1930 Cal. 454 = J4 C. \V.*N. 263=127 lad. Cas 71; loO. W. S’ 3ti=A.I.R. 
1933 Oodh 255=145 ind Cas. 222. An order allowing tbs plaicl'ffs to w:±draw 
their suits as against certain of the dcfccJints c.an be the sabject of rerlsioa. i:S 
Ind. Cas S:7^A. I R 1030 All 863. 

Delay — A High Court will refuse 10 ictetfere in revision where there has be« 
unduedslay. A. I R 1921 Oudh 141 = 24 O C 282-64 Isd. Cis. 303 DeUyh 
appKlng for revision unless good cause is shown is fatal. A- 1. TL 1929 Oudh j?! 5 
A. 1. R. *926 All 22$ -92 Ind Cas 993 ; A. I. R. 1925 Ondh 6cS = £6 Ind. Os. 329 : 
A. 1 R 19:3 Ondh 272= to O. L J 203^.77 Ind. Cas 115; see also A. I. R >936 
Oudh »SS=i95&C' 262 = t6olnd. Cas Si4}A.I.R. J93S l^b. i:o. Dsby 

for T.o f.ault ol appheatn is no bar to revison application A. 1. R. 1928 hlad. 5:3* 
51 M, 672-53 M- I- I- 274 = 2$ U W 297= 110 InJ. Cas 63. Adehyofthtte 
months has l>een excused by the High Conn. A 1 R.J5:2Mai. 63=16 L.\V.7fo 
— (iftra) M. \V N 130=65 Ind. Cas. 732. A party aggrieved rnssi come to the Hgb 
Court lor rehef tn rerision at the eatlest passible trameat and with eo c!ten« 
purpose, 59 lad. Cas. 570. An Application far Ttvitios can be refased ca lie 
’ • ’* ^ i : ; • •. .3 JaiCas.47o;L R.:.\.54?Ree 

• ■ • *■ . trar. A. 1. R- 19:6 SaB- ^S-IJ 

' ■ . ■ *.* adm'f.frd heyesJ the time arioweJ 

lor appeals except for special reasass. A. L R. 103a Oaib 40$=? O. W. K. $ 54 * 
t28 led. Cas Ariitlt iSi dots on: apply ta an appl catoa ciade taiheHiji 
Coutt m resnsien of an order el a Ctrra*a3d Court of inieriarjnrisiicuoa. 
powers of revisioa are exercised by the H-gh Conn qaite irrespeciivs of aay ris« 
on the pan of the aggiieved pattytonot the Coni: and ns time Umitisplarw 
cn the High Coart's power of rexts'oa ra tUVer cr.ra'aal or civ 3 esses. A L R. 
1930 Oodh 401 = 7 O \Y N 663=12$ Ind. Cas. 353. 

U is not the usual practice of the U-gb Conn ra inttriere in rexiaon abet g«it 
delay f when the Cenn is mcred more than one year after the date of the e-®* 
mqucstion. M2lnd,Ca* 6?7=ii3r LR.royo^A L R. 1033 Uah. 172. UgilT* 
Tt\ ision IS rcu governed by the laws ol lisiuvion. 144 Ini. Cas. 4$2=A. L R-’92 j 
P esh. 51- Ilj: »i »s a maver of cmfom practice \hia\ ctvR rexHinus am enterw =« 
only rf ihey .ire f.Icd wn! in tl me mentis ol the date c» the erder songhi to 0^ 
ictiscd. A U R. 1053 Pat tfi. 


Tart ix. 

SrCClM r«OVlS30\S Rel^TISO to [ TJtS CntttTCJvLO Hich Courts-I 

116- IS. Col.] This Part applies only lo Htcb Courts which 
Part to aprly only to ccr.am hcrcdtci be ‘’coanriojcd by His 
High Cosr.s. LtUCTS Patent.*'’* 

Atnendment in Barotn.-ln the headirgio Pai.lX fot'hbe ChaKred^ 
Conns" luhstv.^e* the High Coutr and stetr.-^ r,5 has been omitted ta 
Banna — B. Order of rot" 


•SobsinntiVG-i Pratrono;:. 
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123 [A'cre.} (1) A Committee, to be called the Rule Committee, shall be 
^ constituted at '{the town which is the usual 

Consnimion of Kule Com- pia^c ol Sitting of each of the High Courts (and 
rn,nc« cc.la,„ Pro- thief CooiB).„...rcfDrred to in seclion 122], 


(2) Each such Committee shall consist of the following persons 
namely : — 

(a) three Judges of the High Court established at the town at which such 
Conuniitec is constituted, one of whom at least has served as a District Judge 
ort.a Divisional Judge for three years, 

(5) a baiiistcT pTaciising in that Court. 

(f) an advocate (not twing a bartisier). or vakil or pleader enrolled in 
that Court, 

a Judge of a Civil Court subordinate to the High Court, and 
(0 in the towns of Calcutta, Madras and Bombay, an attorney. 

(3j The members of each such Committee shall be appointed by the Chief 
Justice or Chief Judge, who shall also nominate one of their number to be 
president ; 

Provided that, if the Chief Justice or Chief Judge elects to be liimself a 
member of a Committee, the number of other judges appointed to be members 
shall be two, and the Chief Justice or Chief Judge shall be the president of 
the Committee. 

(4) Each member of any such Committee shall hold office for such period 
as may be prescribed by the Chief Justice or Chief Judge m this behalf j and 
whenever any member retires, resigns, dies or ceases to reside in the Province 
in which the Committee was constituted, or becomes incapable of acting as a 
member of the committee, the said Chief Justice or Chief Judge may appoint 
another person to be a member in his stead. 

(5) There shall be a Secretary to each such Committee who shall be 
appointed by the Chief Justice or Chief Judge and shall receive such remunera- 
tion as may be provided in this behalf “by the Provincial Government.” t 

Section 123 Is In the following form In British Burma 

" (1) A Commit/ee, (j be called the Rule Commitlet, shall be constituted at 
Rangoon and shall consist of the follnoing persons namely^ 

(rt) three Judges of the liigh Court, one of -xhom at least has served for 
three years as a District Judge or a Judge of the High Court, 
ib) a harrister practising in the High Court, 

(f) an advocate of the High Court not being a barrister, and 
(<^) a Judge of a Civil Court subordinate to the High Court. 


(3j The members of a Committee shall be appointed by the Chief Justice, 
svho shall also nominate one of their members to be president \ 

* The words "ihe town which i$ |he usual place of sitting of each of the High 

■ • * ’ • •'each of ihe towns of Calcutta, Madras. 

by Act 13 of ipiGaind ihe words "of the 
■ lief Coutf* by Act i8 ot 1919 were repealed 

:! Couris“ were inserted by Act 32 of 1925 

aod34ofi9r5. 

t The words "(in Burma)" were substituted for the original words "(In the Punjab 
or Burma," by s 2 and Sch I of the Repealing and Amending Act, 1919 (XVIIl of 
1919), and the words “(in Burma)' were subsequently repealed by s 3 and Sch. 11 
of the Repealing and Amerding Act, 1933 {XI of 1923) 

t The words "by ihc Governor-General in Council or by ihe Local Government, 
ns the case may be" have been substitntcd by the words wiihin quotations by G. 1 . 
Order of 19^7, 
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PART X. 


UULKS. 

121. [AVw.] The rules in the First Schedule shall have elTecl as if 
Effect of rules in First exacted in the body of this Code until annulled 
Schedule, or altered in accordance with the provisions of 

this Fail. 


122. [iVrrt'.] High Courlst constituted by His Majisty by Letters Patent 
„ . , . . ^ and the Chief Courts of Oudh and Sind,* may, 

fn Courts pjcvious publication, make 

rules regulating their own procedure and the 
procedure of the Civi Courts subject to their superintendence, and may by such 
rules annul, alter or add to all or ary of the rules in the Fust Schedule. 

Jhit itction hai been lubiitluted in Durtna by the foUoKing section 122 by 
G- D. Order 0/ tQjJ — 


122. The ffish Court may, from time to Umt, after ^rtthus publica- 
tion, ninlie rules re f>ulattnff its Procedure and the froccdiifc of the Civil Courts 
subject to its Superiuleiideftee, and may by such rules aiiat/l, alter or add lo 
all or any of the rules in the First Schedule. 

Scope.*-Rules made by the High Court under the powers conferred by C. P. 
Code and published in the local official Catetie, have the force of law. 5 Bom. L. R. 
394 ; see also 6 A. L. J. 4S*“» Ind. Cas. 1635 16 Inil. Cas. 5JI-545 P* L. R. f9*» 
*•8 P. R, 1913. Rules can be framed by the High Court for regulating fts own proce- 
dure or the procedure of the subordinate Coons. 12 ind, Cas. 18 ; 16 lod. Cas 53*- 
But it must not be inconsistent with the Code. 32 B. 14; 4 Ind. Cas. ns<. High 
Court has no power so • * ’ • * • 

or Letters Patent. A. I. 

Rules framed under this 
expressly excluded. A I. 

10a Ind. Cas. 795 High Court has power tntiely to moke rules and otdCTS lor tne 
purposes of regulating proceedings in the civd cases. A. 1. R. 1926 Rang. t*3 
Rang. 546-4 Bur. L, J. i 85{F B ). Chief Court of Oudh is a High Court. A. I. R. 
1928. Oudh 89-4 O. \V N. 2114. Rule m conflict with clear provision ol t"* 
Code is ultra vires A. I R. 1925 Oudh 492®38 O. 0.169-85 Ind. Cas. 4SS; 
framed under s 122, C P. Code, excluding application of s 5 of the Limitation Act 
lopetitian under Order IX, rule 3, is ultra vires. A. I. R 1925 Mad. 14 (F. B >“47 
M. 824-47 hi. L. J. 4op=*2iJ L. W 352; 35 M L T. 43=(iq24) M- W. N 682- 
?o Ind. Cas. 877, Sections 122 and 123 do not apply 10 Patna High Court and rules 
made it though not submitted to any Rules Committee are not r///ra r/rer. A I. R. 
1921 Pat. 8s=2P. L. T. 112 — 60 Ind Cas 385— 2 Pat L T. 112. Rule can extend 

„ -_fT' ... .-..V . 5 ' ■ Cas 97S-Ry‘« 

: ■ 9 is ultra vires 

= 53 B, 453=3* 

. • ^ Court requiring 

first Court’s judgment to accompany memo of second appeal is ultra viies. A.f- R- 
1926 Lah. 73 = 2 Lab. 227=«63 Ind Cas 33. Rule extending s. 55 of the Limiiaiion 
Act, to application under Order IX. r. 3, is u/tra vires AIR. 1925 Mad. I4 (F. B ) 
-47 M. 824 = 47 M. L, J. 400=20 L.W 332 = (ig24l M. W. N 682-80 Ind. Cas. 

• 877. Rule cannot alter period of homaiion. A I R 1933 Lah 96=68 Ind. Cas. 
777. Rule framed by the Allahabad High Court requiring copy of judgment to 
accompany memo of second appeal is ultravires A. 1 R. 1921 AIL 23=43 A. 660 
_=I9A.L j. 598 = 63 Ind. Cat. 338. Patna High Court rules. Chapter VII, rule 6. 
is not under s. 122 and second appeal is not barred if copy of the first Court’s judg- 
ment not filed in time. A. I R. 1921 Pat S09=(t923) Pat. 19-74 Ind. Cas. 33°. 
Under this section the High Court has power to annul, alter or add to any of the 
rules in the first Schedule. If a new rule that has been made is to some extent in 
conflict with the previous existing rulei the new rule must by implication be deemed 
to have annulled or altered that rule. 139 Ind. Cas. 836=1921 A. L. I. 865 -A. I. R- 
1931 All. 567 IF. B.). 0 vj 


♦ Substituted by G. I. Order of 1937 
t Substituted by Act. 34 of igi6. 
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123. [Al’w.] (1) A Committee, to be called the Rule Committee, shall be 
„ f ^ constituted at *[the town which is the usual 

Cons.iluMon of Rule Com- , , i„i„g „f of the High Courts (and 

mutees ,u e.nam Pro- ghjet Court, )......referred to in section 122]. 


(2) Each such Committee shall consist of the following persons 
namely ; — 

(rt) three judget of the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District Judge 
or t.a Divisional Judge for three years, 

(i) 3 barrister practising in that Court. 

(f) an advocate (not being a barrister), or vakil or pleader enrolled in 
that Court, 

(</) a Judge of a Civil Court subordinate to the High Court, and 
(e) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3j The members of each such Committee shall be appointed by the Chief 
Justice or Chief Judge, who shall also nominate one of their number to be 
president : 

Provided that, if the Chief Justice or Chief Judge elects to be liiraself a 
member of a Committee, the number of other Judges appointed to be members 
shall be two, and the Chief Justice or Chief Judge shall be the president of 
the Committee. 

(4) Each member of any such Committee shall hold office for such period 
as may be prescribed by the Chief Justice or Chief Judge m this behalf ; and 
whenever any member retires, resigns, dies or ceases to reside In the Province 
in which the Committee was constituted, or becomes incapable of acting as a 
member of the committee, the said Chief Justice or Chief Judge may appoint 
another person to be a member in his stead. 

(5) There shall be a Secretary to each such Committee who shall be 
appointed by the Chief Justice or Chief judge and shall receive such remunera* 
tion'as may be provided in this behalf “by the Provincial Government.”}: 

Section 123 Is In the following: form in British Burma 

“ (1) A Committee, to bt called the Rule Committee, shnli be constituted at 
Rangoon and shall consist of the folh'soing persons namely— ‘ 

(fl) three fudges of the High Court, one of vihoin at least has served for 
three years as a District Judge or a Judge of the High Court, 

(b) a barrister practising in the High Court, 

(4 an advocate of the High Court not being a barrister, and 
(rf) a Judge of a Civil Court subordinate to the High Court. 


(3) The members of a Committee shall be appointed by the Chief Justlic, 
who shall also nominate one of their members to be president : 


* The words '‘the town which is the usual place of sitting of each of the High 

Courts section iss,” were substituted for ‘'each of the towns of Calcutta, Madras, 

Hombay, Atlahabad, Lahore and Rangoon” by Act 13 of 1916 .and the words "of the 
Chief Court" which were substituted for "Chief Couit" by Act 18 of 1919 were repealed 
by Act XI of 1923. The words "and Chiel Courts” were inserted by Act 32 of 1925 
and 34 of 1916. 

+ The words "(in HuTina)'' were substituted for the original words "(in the Punjab 
cr Burma)" by s. 2 and Seb 1 o( the Repealing and Amending Act, I 9*9 (XVIII of 
1919). and the words "(in Burma)" were subsequently repeated by s 3 and Sch. If 
of the Repealing and Amending Act, 1923 (XI of 1923) 

t The words "by the Governor-General tn Council or by the Local Coyernment, 
as the case may be" ha>e been substituted by the words within quotations by G I. 
Order of 1937. 
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UULBS. 

121. [AVw.] The rules in the First Schedule shall have elTect ai if 
Effect of rules in First enacted in the body ’of this Code until annulled 
Schedule. o* altered in accordance with the provirlons of 

this Part. 


122. [iVnu.l High Courlst constituted by His Majlsty by Letters Patent 
„ , • ^ and the Chief (Courts of Oudh and Sind,* may, 

Courts pjevious publication, make 

rules regulating their own procedure and the 
procedure of the Civi Courts subject to their superintendence, and may by such 
rules annul, alter or add to all or any of the rules in the First Schedule. 

Thit tection hai bttn luhtiluted in Butina hy the following section 133 by 


G B Order of lOjJ 

122. The High Court may X from time to time, after frnious publica- 
tion, make rules regulating tls procedure and the frOtcdufe of the Civil Courts 
subject to its superiuteudenee, and may by such rules annul, alter or add to 
all or any of the rules in the First Sdiedule. 

Scope.— Rules made by ihe High Court under the powers conferred by C P. 

Code and published in the local oflicial Gatetie, have the force of law. s Bom. L. R. 
394 ; see also 6 A L. J- 45= i Ind. Ca«. i6t ; i6 Ind. Cas 5219245 P, L. R. 

= 8 P. R. igt:. Rules can be framed by the Iligh Court for regulating it* own proce- 
dure or the procedure of the subordinate Courts 13 Ind. Cas. 18 } t6 Ind. Ca* J**- 
But it must not be inconsistent with the Code 32 B. 14; 4 lod. Cas. 1154. H'S" 

Court has no power so to frame ihe rules as to override the provisions of the Code 
or Letters Patent. A. I. R. 1930 AIL ssSwfigjo) A. L J. Ii26»ri8 Ind. Cas. m 
Rules framed under this section may apply to both sides of High Court unless 
expressly excluded. A. I. R. 1928 Bom J25952 B. 159=30 Bom. L. 

108 Ind. Cas. 79S High Court has power roercjy to mahe rules and orders for tee 
purposes of regulating proceedings m the civil case*. A. I. R. 1926 Rang. 1=3 
Rang. 546-'4 Bur. L. J t8s(F.D). Chief Court of Oudh Is a High Court. A. IR- 
1928. Oudh 8g*4 O W N. 1114 Rule in conflict with clear provhioa 
Code is uU/a vires A. I R. 1925 Oudh 492=28 O. C.i69-»85 Ind. Cas 4SS- 
framed under s 123, C P. Code, excluding applicaiisn of s 5 of ibe Limitation Act 
to peiitian under Order IX, rule 3, is ultra vires. A. 1. R 1925 Mad. 14 (F. 

M. 824=47 M- L. J 405 = 30 L. W. 352 ; 35 M. L T. 43 = (l924) M. W. N. 682 = 
fo Ind. Cas. 877. Sections 122 and 123 do not apply to Patna High Court and rules 
made it though not submitted to any Rules Committee are not r'/rer. ^ ^ 4 
1921 Pat. 83 = 3 P. L.T. ii2 =6 o Ind Cas 285 = 3 Pat L. T. M3. Rule can extend 

. . -r . 1 — — —J.. .V • , . . PQle 

• ' . ■ ... ' -res 


3 ‘ 
□ S 
R. 


A>-i, lu uiJuti lA, 1 Ultra •uires. A l i<. iq’? Mao. 14 t* • 

= 47 M. 824=47 M. L. J. 400=20 L, \V. 332=11924) M. W. N 682 = 80 Ind. Cas. 
877. Rule cannot alter period of limitation A. I R 1923 Lah 96=68 Ind. Cas. 
777. Rule framed by the Allahabad High Court requiring copy of judgment to 
accompany memo of second appeal is ultra vires. A. I. R. 1921 All. 23=43 A. 660 
= 19 A. L. J, 598 = 63 Ind Cas 338 Patna High Court rules, Chapter VII, rule 6» 
is not under s. 122 and second appeal is not barred if copy of the first Court's judg* 
rtient not filed in lime A. I. H. 1921 Pat 5o9=(t933) Pat. 19 = 74 Ind. Cas. 310* 

TTvaM .u. u.„v po,vej ^0 annul, alter or add to any ol the 

■ ' ■ ule that has been made is to some extent m 

' he new rule must by implication be deemed 

■ s 9 Ind. Cas. 836=1931 A. L. J. 86S = A. L R 


* Substituted by G I. Order of 1937. 

+ Substituted by Act. 34 of 1916. 
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123 lAt’re.] ( 1 ) A Committee, to be called the Rule Committee, shall be 
^ constituted at ‘[the town which is the usual 

Consmuiipn of Rule Com- j jjjj f ^ j, of the High Couru (and 

mmccs m ctna.n Pro- CourB).„...«ferred to in seclion 122 ). 


( 2 ) Each such Committee shall consist of the following persons 
namely 

(«) three Judges of the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District Judge 
or +.a Divisional judge for three years, 

(b) a banister pr.ictising in that Court. 

(<r) an advocate (not being a hjrimer), or vakil or pleader enrolled in 
that Court, 

id) a Judge of a Civil Court subordinate to the High Court, and 
(0 in the towns of Calcutta, Madras and Bombay, an attorney. 

( 3 j The members of each such Committee shall be .appointed by the Chief 
Justice or Chief Judge, who shall also nominate one of their number to be 
president : 

Provided that, if the Chief Justice or Chief Judge elects to be himself a 
member of a Committee, the number of other Judges appointed to be members 
shall be two. and the Chief Justice or Chief Judge shall be the president of 
the Committee. 

( 4 ) Each member of any such Committee shall hold oflice for such period 
as may be prescribed by the Chief Justice or Chief Judge in ibis behalf} and 
whenever any member retires, resigns, dies or ceases to reside m the Province 
in which the Committee was constituted, or becomes incapable of acting as a 
member of the committee, the satd Chief Justice or Chief Judge may appoint 
another person to be a member tn his stead. 

( 5 ) There shall be a Secretary to each such Committee who shall be 
appointed by the Chief Justice or Chief Judge and shall receive such remunera- 
tion as may be provided in this behalf “by the Provincial Government.” t 

Section 123 1$ In the following: form in British Burma 

“ (1) A Ccmmillee, to be called the Rttle Committee, shall be constituted at 
Raftgoon and shall contisi of the follosoing persons namely^ 

(rj) three Judges of the High Court, one of zohom at least has served for 
three yeats as a District Judyie or a Judge of the High Court, 

{b) a barrister praciisinf -• 

(f) an advocate of the 1 

(</) a Judge of a Civil 


( 3 ) The members of a Committee shall be appointed by the Chief Justice, 
toho shall also nominate one of their members to be President : 


* The words "ihe town which is ibe usual place of silting ofeachofilie High 

Courts section 122,* were subsiuuied for ‘'each of the towns of Calcutta, Madras, 

Hombay, Allahabad, Lahore and Rangoon" by Act ij of 1916 .and ihe words "of the 
Chief Court” which were substituted for'*Ch«efCoait'* by Act 18 of 1919 were repealed 
by Act XI of 1933. The words *and Chief Courts” were inserted by Act 3a of 1925 
and 34 of 1916. 

t The words '(in Durtna)" were substituted for the original words "(in the Punjab 
or Ilurma)* by s. 2 and Sch 1 o* the Repealing and Amending Act, 1919 {XVIII of 
1919), and the words “(in Burma)" were subsequently repealed by s 3 and Sch. If 

of the Repealing and Amending Act. 1953 (Xl of 1923X 

t The words "by the Covenior-Gcneral in Council or by the Local Goveroment. 
as the case may be" have been substitnied by the words wiihin quotations by G. 1 . 
Order of 1937. 
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PART X. 


Rulbs. 

121 . [AVw.] The lules in Ihe First Schedule shall have elTect as if 
Effect of rules in First enacted in the body 'of this Code until annulled 
Schedule. or altered in accordance with the provisions of 

this Part. 


122 . [iVJrrt'.] High Courlst constituted by His Majisty by Letters Patent 
„ , . . T, . ^ and the Chief Courts of Oudh and Sind,* may, 

Courts previous publication, make 

■ rolts regulating their own procedure and the 

procedure of the Civi Courts subject to their superintendence, and may by such 
rules annul, alter or add to all or ary of the rules in the First Schedule. 

Thit uction hai httn iuhtttuted in Hurtnit by the foVoxiing seciiOn 133 ly 
G B. Order of 1037 — 


122. The Ifigh Court may^ from time to timt, after fretious publica- 
tion, make rulei regulating its procedure and the procednte of the Civil Courts 
subject to its superinteudenct, and may by such rules alter or add to 

all or any of the rules in the first Sihedule. 

Scope— Rules made by ihe High Court under the powers conferred by C P. 
Code and published in the local official Gazette, have the force of law. 5 Dom. L. R. 
394 ; see also 6 A. L. J. 4S*“l tnd. Cas. i6t ; i6 Ind. Cas. Sii .-245 P. L R. 

■»8 P. R. 1912 Rules can be framed by the High Court for regulating its own proce- 
dure or the procedure of the subordinate Courts, la Ind. Cas. 18 5 16 Ind.Cas ss*- 
But it must act be incoosUient with the Code. 32 B. 145 4lDd. Css. nSL H'g“ 

Court has no power so to frame the rules as to override the provisions of the Code 

or Letters Patent. A. I. R. 1930 All. 558-(i93e) A. L. J. 1126-128 lod. Cas. 238. 
Rules framed under this section may apply to both sides of High Court unless 
expressly excluded A. I. R. 1928 Bom. 125-12 B. Bom. L. R- 1®*" 

108 Ind. Cas, 795. High Court has power merely to make rules and orders for ine 
purposes of regulating proceedings in the civil cases. A. I. R. 1926 Rang. i*3 
Rang. 546-4 Bur L. J. 185 (F, B). Chief Court of Oudh Is a High Coup. A. I. R- 
1928. Oudh 8g-4 0. W. N 1114. Rule in conflict with cleir provision oft&e 
Code Is ultra vires A, I R 1925 Oudh 492-28 O. €.169-85 lod. Cas. 455. Rm® 
framed under s 122, C P Code, excluding application of s 5 of the Limitation Act 
topeutian under Order IX, rule 3, is ullrit vires. A 1. R 1915 Mad. 14 IF. B)*<7 
M. 824-47 M. L J. 409-20 L W. 35; ; 35 M L. T. 43 — (1934) hi W. N. 682* 
80 Ind. Cas. 877. Sections 122 and 123 do nen apply to Patna High Court and rules 

made it thou-*- —• «» • a i R. 

1921 Pat. 83 . ■ ■ 

s. 5 of Limita ■ ■ : I ‘ 

extending s, 1 ' ' • ■ 

and does not • ^ ^ 

Horn. L. R. 4®4'=t22 Ind. Cas 76 Role framed by Lahore High Court requinns 
first Court’s judgment to accompany memo of second appeal is ultra vires. A.I.,R- 
1926 Lah. 73 = 2 Lah. 227-63 Ind Cas 35. Rule extending s. 55 of the Limiiaiion 
Act, to application under Order IX, r. 3, is ultra vires. AIR. J925 Mad. i4 (F. B ) 
«47 M. 824-47 M. L J. 400 = 20 L, \V. 332-I1924I M. \V. N. 682-80 Ind. Cas. 

• 877. Rule c.mnQt alter period of limitation A. I R 1923 Lah g$=68 Ind Cas 
777' Rule framed by ihe AHababad High Court requiring copy of judgment to 
accompany memo of second appeal is ultra vires A. 1. R. 1921 AIL 23=43 A. 660 
= J9 A. L J. 598=63 lad Cas. 338. Patna High Court rules. Chapter VII, rule 6> 
is not under s. 122 and second appeal is not barred if copy of the first Couit’s judg- 
ment not filed in time A. I R. 1921 Pat. 509= (1923) pat. 19 = 74 Ind. Cas. 33°- 
Under this section the High Court has power to annul, alter or add to any of the 
rules in the first Schedule. If a new rule that has been made is to some extent in 
conflict with the previous existing rule, the new rule must by implication be deemed 
to have annulled Or altered that rule. 139 Ind. Cas 836=iQtt A L. I. 865-A.I.R 
1931 All 567 (F. B ). •• ^ 


* Substituted by G. 1. Order of 1937. 
t Substituted by Act. 34 of 1916, 
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123 (1) A Committee, to be called the Rule Committee, shall be 

„ . . , T, 1 ^ constituted at •[the town which is the usual 

.I'n ' place ol silting of each of the High Courts (and 
mmees m certain rro- !,,. »\ t i . • .* moi ^ 

Chief Courts) referred to iti section I22J. 


(2) Each such Committee shall consist of the following persons 
namely : — 

(rr) three Judgci of the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District Judge 
or t.a Divisional Judge for three years, 

(d) a barrister practising in that Court, 

(r) an advocate (not being a barrister), or vakil or pleader enrolled in 
that Court, 

{d) a Judge of a Civil Court subordinate to the High Court, and 

(e) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3j The members of each such Committee shall be appointed by the Chief 
Justice or Chief Judge, who shall also nominate one of their number to be 
president ; 

Provided that, if the Chief Justice or Chief Judge elects to be himself a 
member of a Committee, the number of other judges appointed to be members 
shall be two, and the Chief Justice or Chief Judge shall be the president of 
the Committee. 

(4) Each member of any such Committee shall hold ofBcc for such period 
as may be prescribed by the Chief Justice or Chief Judge m this behalf; and 
whenever any member retires, resigns, dies or ceases to reside m the Province 
in which the Committee was constiiuted. or becomes incapablo of acting as a 
member of the committee, the said Chief Justice or Chief Judge may appoint 
another t^rson to be a member in his stead. 

(5) There shall be a Secretary to each such Commiliee who shall be 
.'ippoinled by the Chief Justice or Chief Judge and shall receive such remunera- 
tion as may be provided in this behalf “by the Provincial Government.” 

Section 123 Is In the following form In British Burma t**- 

“ (1) A Commitlee, to be called the Rule Commillet, shall be constituted at 
Rangoon and shall confisl of the folhsoing persons namely — 

(<?) three Judges of the Htgh Court, one of whom at least has served for 
three yeats as a District Judge or a Judge of the High Court, 

(b) a baerisler practising in the High Court, 

(f) an advocate of the High Court not being a barrister, and 
(rf) a Judge of a Civil Court subordinate to the High Court. 


(3} The members of a Commitlee shall be appointed by the Chief Justice, 
svho shall also nominate one of their members to be President x 

* The words “ihe town which i$ the usual place of suting of each of the High 
(*-. — — « ... . •‘each of ihe towns of Calcutta, Madras, 

. ■ "by Act 13of I9i6.nnd ihe words "of the 

• ■ 1 • IhiefCouit" by Act ig of igtg were repealed 

■ _ ■ let Courts" were inserlcd by Act 33 of 1925 

and 34 of 1916. 

+ The words "(in nurma)' were substituted for the original words "(in the Punjib 
or Durma," by s 2 and Sch { ol ihe Repealing and Amending Act, igi9 (XVIII of 
1919) and the words “(in Uurnia)" wcie subsequently repealed by s. 3 and Sch II 
of the Repealing and Amending Act, 1923 (X! of 1923) 

t The words 'by the Covemor'General in Council or by the Local Covcrnmenl, 
.as the case may be' have been substituted by the words vriihln quotations byG. 1 
Order of 1937. 
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Frovidcd lhat, if Ihe Chief Justice cleclt fobs himself n member of the 
Committee, the tiumber of other JudRCS appointed ta be members shall be Iso, 
and the Chief Justice shall be the president of the Committee, 

( 4 ) Each member of the Committee shall hold office for such period as 
may be prescribed by the Chief Justice in this behalf ; and ■wheiicrer any ncm- 
ber retires, resigns, dies or ceases to reside in British Burma or becomes 
incapable of actinias a member of the Committee, the said Chief Justice 
may appoint another person to be a member in his stead. 

( 5 ) There shall be a Secretary to the Committee who shall be appointed bj 
the Chief Justice and shall receive such remutic ration as may be provided in this 
behalf by the Governor", 

Scope— Scciinns 122 and 123 do not apply to Palna High Court and rules made 
by It though not submuted to any Rule Committee ate not ultra vires. 5 P. L. J- 
749»J9ii Par. 97 = 2 Pat. L. T. ii2«»6o Ind Cas 285«A I R. 1921 Pat 83. 


124 . Every Rule Committee shall make a report to the High 

CommitlM 10 rtpott to Hieh « ‘hs tovrn ot which it it cco- 

Court siituted on any proposal to annul, alter or add to 

the rules in the first Schedule or to make new 
rules, and before making any rules under section 122 the High Court shall take 
such report into consideration. 

Amendment in Burma, — For “every” substiiutc “the” and omit '•establish* 
cd at the town at which it is constituted".— F//// G. B. Order of 1937. 

125 . [New.] High Courts other than the Courts specified in section 13 J. 
Power of other High Courts n«»ye>«ci$e the powers conferred by that 

to make rules. sccljoii in such manner and subject to web 

cotiditlons as "the Provincial Governmeut”* nay 
determine : 

Provided that any such High Court may, after previous publication, oak* 
a rule extending within the local limits of its jurisdiction any rules which 
have been made by any other High Court. 

Amendment In Burma,— This section has been omitted In Burma. 

High Court rules adopting the Calcutta Hist 
6.Td Cas o^pabllsh,„s ,hc in Ihnif .«...«!• 

12 Q. [New] Rules made under the foregoing provisions shall he 
Rules to be subject to ap* subject to the previous approval of the Govern* 
proval. menl of the Province in which the Court whose 

. . . . procedure the rules regulate is situate or, if 


naraely^f— has been 'subsmuted in British Burma 

A. I. R. .,a8 Efad. if, S', “‘J'" >" Pf LPpal Ga.etam.at 

* The wnrrie 


t Section 126 has been substituted by G. I. Order of 1 


“ words "as in ij>* 

■ ' iovernor-General 

Act. 38 of 1930 by 
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127. Rules so made and lapproved] * shall be published in Ihe 

Gazette of India or in ihe “official Gazette’*! 
rublicaiion or rules. ^5 be, and shall from the dme of 

publication or from such other date as may be specified have the same force 
and effect, rvitbin the local limits of the jurisdiction of the High Court which 
made them, as if they had been contained in the First Schedule. 

Amendment in Burma — For "Gazette of India or in the cfficial Gazette 
as the case may be,” substitute “Gazette* and omit “within the local limits of 
the jurisdiction of the High Court which made them”.— G. D. Order of J937. 

128 [AVry.] (1) Such rules shall be not inconsistent with the provisions 
in the body of this Code, but, subject thereto, 
rules may ^^^y pfQyjjjg fo, any matters relating to the 
^ ■ Procedure of Civil Courts. 

(2) In particular, and without prejudice to the generality of the powers 
conferred by sub-section (1) such rules may provide for all or any of the 
following matters, namely : — 

(a) the service of summonses, notices and other processes by post or in 
any other manner either generally or in any specified areas, and the proof of 
such service ; 

(^) the maintenance and custody, while under attachment, of live-stock 
and olhef movable property, the fees payable for such maintenance and 
custody, the sale of such live-stock and property, and the proceeds of such sale ; 

(c) procedure in suits by way of counter-claim, and the valuation of 
such suits for the purposes of jurisdiction ; 

{d) procedure in garnishee and charging orders either in addition to, 
or in substitution for, the attachment and sale of debts ; 

(c) procedure where the defendant claims to be entitled to contribution 
or indemnity over against any person whether a party to the suit or not , 
if) summary procedure— 

(0 in suits in which the plaintiff seeks only to recover a debt or liquida- 
ted demand in money payable by the defendant with or without interest, 
arising — 

on a contract express or implied ; or on an enactment where the sum 
sought to be recovered is a fi.xed sum of money or in the nature of a debt other 
than a penalty ; or 

on a guarantee, where the claim against the principal is in respect of a debt 
or a liquidated demand only , or 

on a trust ; or 

(»0 in suits for the recovery of immovable property, with or without a 
claim for rent or mesne profits by a landlord against a tenant whose term has 
expired or has been duly determined by notice to quit, or has become liable to 
forfeiture for Don-pajment of rent, or against persons claiming under such 
tenant ; 

(tr) procedure by way of originating summons , 

W ' ’ ' ■ ’ ' ■ ’ ■ 

U") < ■ ” ■ er official 

of the Coi ■ ' , 

iJ) all forms, registers, books, entries and accounts which may be necessary 
or desirable for the transaction of the business of Civil Courts. 

Amendment in Burma.— In clause (i) of sub-section (aj omit “Prothonotary — 
Pi*. G. B Order of 1937. 

Scope.— Section 12S refers to rules made under present Code with advice of 
Committee constituted under s. is3 A I. R. 1959 Mad. 641 -52 M. 563=59 L- W 

* This word uis substituted for the word ‘sanctioned’’ by s. 3 and Schedule I 
of the Repealing and Amending Act, >917 {24 of i9>7)- 

t Substituted by G I Order dated t-4-1937 



318 


THE CODE or CiVtL fkoccdurb. 


(S. 132 . 


8j 3=S7 M. L. J. 264=116 Ind. Cas. 34* * • -..i.- 

notice before warrant. (1930) M. W. N. ' : ■ .... 

provided under order 37 comes within s. ■ * • ■ ■ * . 

1927 Sind 90=21 S. L. li. 257 = 98 lad. ; • • 

validates rules allowing; delcgaiton of judicial duties existing previous to present 
Code. 2t C. W. N. 1052 = 42 Ind. Cas. 623. 

129 . IS- 652 , third para.] Nolwitbstandtng anylh'ng in this Code, 
f /-.L , > u- I High Court “consiiluied by His Majesty by 

I'ower ^'8' Letters Patent”* may make such rules not incon* 

ul’e'rr Oiisinal cMI procedurf. >«>'"> "■»> L«tcr> I’Ment esIdWishlnR '« to 
® regulate its own procedure in the exercise of its 

original civil jurisdiction as it shall think lit and nothing herein contained 
shall affect the validity of any such rules in force at the commencement of this 
Code 

Amendniont iu Burma. — For the words “any High Court constituted by His 
Majesty by Letters Pateni" substitute "the High Court .’ — ViiU G D. Order of 1937. 

Scope — Rule making power Under s. 129 is devised to make for elasticity of 
procedure and to remedy defects m Code. Rules need not be consistent with Code. 
A. 1 . R. 1930 Cal. 685= 57 C 676 Letters Patent referred to is Letters Patent of 
1863 A. 1 U. 1924 Cal 1025 = 51 C. 905 = 28 C, \V. N 916 = 81 Ind. Cas. 1048. Sec- 
tion 129 expressly authornes the Bombay High Court to make rules to regoUte 
Its own procedure in the exercise of Its original civil jurisdiction 38 P. L, R. not" 
A 1 . R 1936 Lab. 369* 162 Ind Cas 489 

^ 130 . [S. 652 , para 2.1 A High Court not conslvtuted by His Majesty by 
r. f-.w- u 1./- . LetterJ Patent may, within the previous approval of 

to m'ake rules as to matter rrovinchl Government, make with respect to 
other than orocedure any miiicf Other than proccduti any ruU whicu 3 

High Court $0 constituted might under 9, 224 of 
the Government of India Act, ly 35 , make with respect to any such matter fot 
any part of the territories under its jurisdiction which Is not included within the 
limits of a Presidency-town. 

Amendment in Burma ^Section 130 has been omitted in Burma. 

131 . IS. 052 , forth para ] Rules made in accordance with section 129 

Puht, ration of rules section 130 sh.tll be published in the Gasette 

Publication of rules. Gatette"J as the case 

may be, and shall from the date of publication or from such other dale as may 
be speciQcd have the force of law. 

Local Amendment in Burma — In Burma omit ’or section 130“ and lor the 
Gaw«« o//fl*d or official Gaieue as the case may be" substitute "Garctte”.— 

G. B. Order of 1937. 

PART XI. 

MISCELLANEOUS. 

132 . IS. 640 ] ( 0 'Vomen who, according to the customs and manners 

Exemption of certain women the country ought not to be compelled to 

from personal appearance. appear in public shall be exempt from personal 

, . appearance in Court. 

( 2 ) Nothing herein contained shall be deemed to exemnt such women 
from J" of civil^ in any case in which the arrest of 

women is not prohibited by this Code. 

. “ - -f.i _ ■ . sn of 

Witnc 


or the ■ 

J juuSmuiCu i>y vj. i. uiuer ol 1937, 
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Ind. Cas. 668. The words "personal appearance’* used in s. 132, clause (i) includes 
.« .... I.. ...1 .r . /..j -j _ t is ordered to 

■ blic.” ^ Her face may 

“ ■* “ •' ■ ■ s^e is compelled to 

• • ■ : ■ ■ ■ s the spirit of s. 132. 

* ' ' • * “ vested in the Court 

' ' ■ ‘ ' attend in Court to be 

■ " 3Urt_ and to say that 

has no option in this matt* 

Calcutta H'Rh Court in A 
such a person is exempt 
‘'Appearance" means that 
to have visible to the pubi 
to examination under Ss 
suitable case may summoi 
to have in her possession 
681 = A. 1, R. 1929 Cal. s 

375. This section is exie!i(Ji.a luuduvc women oiuy aim not to all women of rank. 
8 W. R. 29 } see also 19 P. R. 1899. A lady is not a pardanashtn lady who does' 
not object to commuijieate in matwts of business with persons who are outside hts 

t . ..J ..v. ...-.J. .. « L. R. 379=loC.W. N. 

* * ^ P. C. The fact that a 

' ‘ rigl’i niider this section. 

4b I- 49»“3* W, N. 147-44 «na Cas. 157 j sec also 26 C. 650=1 C. W, N 
7St J 3 C W. N. 7S3 5 45 C. 697 -26 C. L. J. 3i9=4> Ind. Cas. 610-22 C. W. N. 
»97 ; * Hyde 88 ; 5 C. W N. 232 (notes) ; 2 Hyde 88 ; 3 C.W, N. 750 s 24 W. R 
375 514 B. 584 ; ts w R 129 ; 8 Ind Cas. 4*8 ; 15 C. 675 J 4 C. 20-3 C L R 
93. Put commission need not be issued when the can be examined inadi/^fon 
proper idem ficaiion 18W. R. 230. But a woman cannot refuse to 
be examined on commission at any place other than place of her choice. A. I R 
J93t Cal 229=64 Ind. Cas 228 Right of pardamisAin lady to be exa'mined'oti 
commission IS absolute. A. 1 R. 1928 Cal. 814= 114 ind Cat 95. 11 a woman is in 
fact a pardanaihiti lady she is not deprived of the statutory protection merelv 
because she may have previously appeared m public 45 C. 697 = 26 C L T itoa 
22C. W. N. 97-4t Ind. Cas. 6to. Section 132 is noi confined to p-\rdamthin 
woman strictly so-called and an old Hindu lady ol high family must be examined on 
commission 45 C, 491-12 C. W. N. 147-44 Ind Cas 157. The word “personal 
appearance” in s 132, C. P. Codejneacs “a personal attendance." Courts have no 
power to insist on the attendance of pardanashtn women m Court whether under 
provisions of s. 132, or Order 5, rule 3 or Order 10. rule 4. The exemption from 
personal appearance is a right which no Court has power to refuse and applies 10 
parlies as well as to witnesses. The words "personal appearance’’ in $ 132 cannot 
be interpreted so as to compel fardanashms to attend Court by wearing a veil Or 
with their faces covered so as not to be visible to public ga*e. If the Court 
has reason to believe that a pardanashtn, while being examined on commission was 
puilty ol malpractices, such as being tutored by a person behind the purdah, the 
Court may exclude her evidence, but cannot make that a ground for calling on her 
to attend the Court. A L R. 1934 All. 66=35 A 666= 1933 A L. J. 1384 

133. [S. (1) The "Piovincial Government'"* may, by notification in 

n.cmpuon of o,h=r person. G=.=U«"- cpn.pt from personal 

* appearance in Court any person whose rank, in 

the opinion of such Government, entitles him to the priMlege of exemption. 

(2) The names and residences of the persons so exempted shall, from time 
to time, be foiwatdcd to the High Court by the “Provincial Government”* and 
a Ijst of such persons shall be kept m such Court, and a list of such persons as 
reside within the local limits of the jurisdiction of each Court subordinate to 
the High Court shall be kept in such subordinate Court. 

(3) Where any person so exempted cUims the privilege of such exemp- 
tion, and it is consequently necessary to examine him liy commission, he shall 


• Subsuiuied by G. harder of 1937. 
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pay the costs of that .commission, unless ihe party requiring his evidence pays 
such costs. 

Local Amendments in Burma.— la Burma for the words “Provincial Govern* 
mem* wherever they occur substitute “Governor' as well as for the words “such 
Governmenr substitute “Governor** ; for “ofSciall Gazette” substitute 'Gazette.*' 

Scope.— Every person what his position maybe who seeks the aid of the Court 
must confirm to the rules of the Court. 43 Ind. Cas. 729 = 420. 135=20 Bom. L. R. i. 
A person can be exempted under this section only by a special notification. 28 M. 
L.J. 410 (<2t). The exemption conferred by this section is absolute and Is not 
confined to.cases m which be is summoned by the opposite party. Marsh. 627. 

, 1S4. (A’ctc.l The provisions of sections 

Arrest other than m cxecu- appUy^ so far as may be, to 

lion ol decree. arrested under this Code. 

185 . [S. 642.] (1) No Judge, Maftistrate or other judicial officer 
, , shall be liable lo arrest under civil process 

Exemption from arrest under going to, presiding in, or returning from, 

(2) Where any matter is pending before a tribunal having jurisdiction 
therein, or believing in good lailh that it has such jurisdiction, the parlies 
thereto, ihtir pleaders, mukhiars, ictcnuc-agents and recognized agents, and 
their witnesses acting in obedience to a summons, shall be exempt from arrest 
under civil process other than process issued by such tribunal for contempt of 
Court while going to or attending such tribunal for ibe purpose of such matter, 
and while telurning from such inbuoal. 

(3) Nothing in sub-section (2) shall enable a judgmcnl*debtor to ebim 
exemption from arrest under an order for immediate execution or where such 
judgment-debtor attends to show cause why be should not be committed to 
prison in execution of a decree. 

Amendment in Burma.— tn Burma, in sub-section ( 2 ) omit “mukbtari, 
revenue-agents.*'— f'l* G. B. Order of 1937. 

Scope.— The protection from arrest afforded to s. 642 extends only to arrest under 
(he Civil Procedure Code. Therefore an accused person attending a Criminal Court 
could not claim immunily from arrest under the Rent Act. 4 A. 27. The wordings 
of this seclion is defective. 32 A. 3=6 A L. J. 912 Defendant appearing to defend 
suit is exempt from arrest, and his appearance does not amount to *'voluniary 
surrender” so as to entitle bim lo discharge under Order XXXVIIf. 37 M. L. J- 43S*f 
10 L. W. 533*53 Ind Cas. 567. Exemption under this section cannot be invoked 
where no case is pending or set down for hearing A I. R. 1930 Lab. 736=31 P- b- 
R. 188*128 Ind Cas. 51 Each case of exemption from atresi under civil process 
depends on us own facts and circumstances. What period is reasonable is a 
question of fact and further exemption is forfeited if party indulge in unnecessary 
deviation A. I R. 193* Pom. 175=33 Bom. L R 44*131 Ind. Cas. 467 ; see also 
A. I R. 1935 Nag. 2t6. Person cmingto appear as accused cannot be anested 
and he is emitted to refund of money paid to secure his release from arrest. A.I- 
R. 1920 Oiidh 426=6 O. W, N. 809=119 Ind. Cas 367. Warrant under s. 488, Cr. 
Pro. Code though entrusted to civil bailifT does not come within s. 135 A. I R- *9*9 
Lah. 785=30 Cr. 1 . J. 788=117 Ind, Cas. 338. Protection is forfeited if person 
adopts circuitous route or deviates from straight route. A. I R.i924 Ail,676=46A. 
663=22 A. L. J. 638=84 Ind Cas. 6(. Where judgment-debtor is arrested in ext- 
ctiiion of decree and pre«ent before Cnurt is not exempted from arrest in execution 
of Sfcond decree A. 1, R 1924 Mad. 900*47 M. L. J 678=34 M. L. T. I02 = (*92<) 
M. W. 781 = 84 Ind. Ca«. 513 Person caoslng arrest and officer arresting judg- 
ment-debior protected under $ 135, commit offence under s. 342, Penal Code- *2* 
P. L. R. 1916 = 36 Ind, Cas 493 » see also 39 C. \V. N. 318. 

In order lo obl-iin exemption under this section the parly roust satisfy ibe Court 
ordinarily, by statements made on affidavit that his attendance in the Court or tri- 
bunal is iowayf* in relation 10 the matter pending before that Court or tribunal 5 
secondly, that the Court or tribunal which he attends has jurisdiction in the matter 
pending before it or the party believes in good faiih that it has such jutisdiction 5 
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which the matter is pending, or outside its jurisdiction. What period is reasonable 
is a question of fact to be determined by the Court in each case and no hard and 
fast rule can be laid down as to the extent or duration of the privilege. Further the 
exemption is forfeited if in going to or in returoiog from the Court there is unnece* 
ssary or excessive deviation suEhcient in the opinion of the Court to forfeit the 

S rivilege. No party or witness can claim to return to hts ordinary place of residence 
y any route he likes. 33 Bom. L. R. 44»A- I. R. 1531 Bom. I75“t3t Ind. Cas. 
467=55 n. 61a ; see also 36 C. \V N. io7i-»A. L. R. 1933 C. 373* It makes no 
di^erence whether he comes m as a defendant or as a plainli#. Ibid. An Income>lax 
Officer IS a tribunal within the meaning of this section 141 Ind. Cas 463=34?. 
L. R. I77 = A. I. R >933 Lah. 214. The ward '’tribunal' in s. 135 (2) is used to 
cover itibunal both of British India as well as of Native Statr. 1 58 Ind Cas. 507 = 
A. I. R 1935 Nag. 316. The piiocipte which would apply to a person living in the 
place in which the Court is situate must be applied to the persons who takes up 
temporary lodgings in that place. 14 Pat. 242=154 Ind Cas. 6to= 16 Pat. L. T. 
56 q=A. I. R. 193 S Pat. 6. 


Exemption of members of 
Legislative bodies from arrest 
and detention under civil 
process. 


« 1 S. 135 A. ( 1 ) No person shall be liable 
to arrest or detention in prison under the civil 
process— 


“(c) if he is a member of a unicameral Legislature or of either Chamber 
of a bi-cameral Legislature constituted under the Governmeot of India Act, 1935 , 
during the continuance of any meeting of such Legislature or Chamber ;”t 

■‘(6) If he IS a member of any Committee of such “Legislature or 
Chamber'’t during the continuance of any mceiing of such committee ; 

"(ff) if he IS a member of either Chamber of such a bi-cameral Legislature, 
during the continuance of the joint sitting, meeting, conferences or joint 
Committee of the Chambers of that Legislature “t 

( 2 ) A person released from detention under sub*seciion ( 1 ) shall, subject to 
the provisions of the said subsection, be liable to re-arrest and to the further 
detention to which he would have been liable if he had not been released 
under the provisions of sub-section (t)J. 

This Boction has been amended Burma by G. B. Order and a. 135 ia in 
force In Bntirh Burma in the following form 
Excmplion of members of •[$. 135 A. (1) No ferson shall be liable to 
Legislative bodies from arrest arr/s/ JeUnJiM in Av'-fAw Nfider rivsl Sn?- 
and deten ion under civil pro- _ ^ 

cess, 

(n) 1/ he is a tneviier of either Chamber of *'Lt^slalurc'‘\ during the con- 
tinuance of any meeting of such CAam6<rr ;5 

(A) if he is a member of any Committee of such Chamber% during the 
continuance of any mttiinf> of such Committee ; 

{^) if he is a member of either Chamber of the Legislature.^ during the 
continuance of a joint sitting of the Chambers or of a netting of a 
conference or joint committee of the Chambers of w 4 iV/i he is a meniber ; 
and during the fouticen days before and of ter such meeting or sitting. 

(2) A person released from detention under subsection (/) shall, subject 
to (he proi'tsioos of the said sub-see/ion, be liable to re-arrest ond to the 
further detention to rnhuh he acottld have been liable if he had not been 
released under (he ft\K'isions of subsection (/).) 

* Section 13s A hss been added by Act 33 of 19 * 5 * 

♦ SubstitQied by G 1 Outer of 1037. 

t Subsiituted by G H Older of 1937. 

§ Certain words were omiiteJ by G B. Order of 1937. 

C. P. Code-Hl ^ 
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• 136 . [S. 648 .] ( 1 ) Where an application is made that any person 
shall be arrested or that any property shall be 
Procedure where person to attached under any provision of this Code not 
be arrested or property to be relating to the execution of decrees, and such 
attached is outside district. person resides or such property is situate out* 
side the local limits of the jurisdiction of the Court to which the application 
is made, the Court may, in its discretion, issue a warrant of arrest or make 
an Older of attachment, and send to the District Court vviihln the local 
limits of whose jurisdiction such person or property resides or is situate a 
copy of the wanant or order, together with the probable amount of the costs 
of the arrest or attachment. 

( 2 ) The District Court shall, on receipt of such copy and amount, cause 
the arrest or attachment to be made by its own officers, or by a Court subor- 
dinate to itself, and shall inform the Court which issued or made such 
warrant or order of the arrest or attachment. 

( 3 ) The Court making an arrest under this section shall send the person 
arrested to the Court by which the warrant of arrest was issued, unless he 
shows cause to the satisfaction of the former Court why he should not be 
sent to the latter Court, or unless he furnishes sufficient security for his 
appearance before the latter Court or for satisfying any decree that .may be 
passed against him by that Court in cither of which cases the Court making 
the arrest shall release him- 

( 4 ) Where a person to be arrested or movable property to be attached 
under this section is within the local limits of the ordinary original civil 
juiisdictten of the High Court of Judicature at Fort William m Bengal or at 
Madras or at Bombay* the copy of the warrant of arrest or of the order of 
attachment, and the probable amount of the costs of tlie arrest or attachment, 
shall be sent to the Court of Small Causes of Calcutta, Madras, or “Bombay" t 
as the case may be, and that Court, on receipt of the copy and amount, shall 
proceed as if it were the District Court. 

Amendment m Burma.— In sub*s«aioa (a) for‘’iVie H»{;h Court of Juiicatare 
at Fort William m Bengal or at Madras or at Bomay" substitoie "the High Court* 
and for "Calcutta, Madras or Dombay" substitute “Rangoon” and omit “as the case 
maybe". — Vide G B. Order of 1937. 

Scope — This section does not authorise the Court 10 attach any property, 
which IS not authorised to attach by any other sections of ihe Code where such an 
order may be made, for execution beyond the local limits of its jurisdiction. 8 M. 
20. This section inerely prescribes the procedure to be adop.ed when property 
outside the jurisdiction of the Court is to be attached under any provision of the 
Code. It does not prescribe the circumstances under which attachment before 
judgment may be ordered if property situate outside the jurisdiction of the Court 
iL. B. R. 310; see also 4 C, 823 This section authorises ihe Court to attach 
properly before judgment, where the property is situate outside the jurischctioo. 
7 C. W. N. 2i 6. Whelhcr High Court Judge on original side can direct District 
Judge within appellate junsdiciion to execute warrant of arrest for coitempt is 
doubtful Proper course 1$ to direct to issue injunction and .arrest might be ordered 
for breach of same bringing case within pale of section i j6. A.I.R. 19*8 Cal, 462«»55 
C. 777=32 C- W. N. 114=1007 Ind. Cas.65:see also A. I. R. 1926 Mad. 574=50 
M. L. J. 40t = 95 It'd Cas. 197, The Court can order altachment before judgement 
of property outside the local limits of its jurisdiction and further it is also competent 
to entertam an application for removal of such attachment and to remove the 
atiachment. 9 Rang 56 i=A. I R. 1931 Rang 279 Under s 136, C P. Code, 
an injunction order under Order 39, rule 2 fi), restraimnj: a person from committing 
a breach of coruract may be enforced outside the jurUdiciion of the Court issuing the 
. Air» A'.. . . ~ 252=570 1280. In ctse ofatl.achmont 

m of another Court, order should be 
to bs sent to the Naz r of the Court, 
ben the High Court issues a writ to 
• isobedlence of the Order ofinjunciion 


* Certain words were omitted by G. B. Order of 1927. 



s. 139 ] 


TUB CODB OP CIVIL FROCEDURB. 


323 


and directing him under the provisions of s, 136. Civil Procedure Code, to transfer 
it to (he District Judge for execution ard the lailcr duly executes the writ by arrestin;» 
the person, the District Judge acts in the liwful exercise of bis powers and hence 
the order is nol wm. A. I R. 1934 Cal. 8i8“38 C. VV. N. 799=59 C. L. J. 
463 = 6* C 971. 

IS7. [S. 645 .] ( 1 ) The language which, on the commencement of 
, , . . this Code, is the language of any Court subor- 

Coum'^*^* subordinate jg j, j4,g}j Court shall coniiuue to be 

the language of such subordinate Court until 
the “Provincial Government” * otherwise directs. 

( 2 ) The '‘Provincial Government”* may declare what shall be the language 
of any such Court and in what character applications to and proceedings in 
such Courts shall be written. 

( 3 ) Where this Code requires or allows anything other than the recording 
of evidence to be done in writing in any such Court, such writing may be 
in English ; but if any party or his pleader is unacquainted with English a 
translation into the language of the Court shall, at his request, be supplied 
to him ; and the Court shall make such order as it thinks fit in respect of the 
payment of the costs of such translation. 

Amondment in Burma.— For “a High Court” rc.id “the High Couri" and 
for "Provincial Government" re.ad ‘‘Goveroor".— f'r* G B. Order of 1937, 

138 . |S 185 A.] ( 1 ) Thef (High Coon] may by notification in the 
. “official Garetie’’ * direct with respect, to 
=pec.6,d,in the notifj.ion, or 
recorded m English falling under a description set forth therein, 

that evidence in cases in which an appeal is 
allowed shall bs taken down by him m the Engtish language and in manner 
prescribed. 

( 2 ) Where a Judge is prevented by any sufficient reason from complying 
with a direction under sub'section (1), he shall record the reason and cause the 
evidence to be taken dotrn in writing from his dictation in open Couh. 

Oith on affidavit by whom to 
be administered. “"der this Code— 


[a) any Court or Magistrate, or 

(i) any officer or other person whom a High Court may appoint in 
this behalf, or 

(e) any officer appointed by any other Court which the “Provicial Govern- 
ment'’* has generally or specially emiiowercd m this behalf, 
may administer the oath to the deponent. 

Aniendnaoiit in Burma. — For "Provincial Goveromem* read “Governor".— 
Vide G J. Order of 1937. 

Notoe.— Order IX, rule 5, C. P. Code, is only on enabling provision enacted 
for a special purpose only A plainiifT filed m support of proof of a service of 
process on the defendant an affidavit was sworn on the Uir Library by the 
idenlifier before a pleader who IS also an Honorary Magistrate The Munsiff refused 
to accept the affidavit, and directed the pUinufT to have an affidavit sworn 
tefore the officer of (he Court appointed for that purpose //r/i/, that the Munsiff 
was tight in refusing to accept the affidavit , not seciion 139 of the Code coatem- 
plates that at the time when an Honorary MoRistraie .idmioisteri the oath, he 
shall be acting in bis official capacity as a Magistrate, and that the provisions of s. 
57. clause (7) of the Evidence Act. as 10 the Coon's taking judicial notice of that 
signaiure of an Honorary Magistrate, shoald be interpreted id the same way. 

5 Ind. Cas 537. As regards affiiavit made before foreign Court, vide 8 Ind. Cas . 

* Substituted by C I. Order of 1937 . . j 

t These words were subsiiiuted far the words Local Governmeof by ». 3 and 
Sch. Ft. I of the Decentralisation Act, 1914(4 of > 9 * 4 ) 
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c..- T .j_, i.,. ^ - -'minister oaih in 

■ • * ■■ ■ flldiMt sworn ti 

■ “ “ ■ ■■ of a complaint 

* ■ ■ . ' “ ■ ■ R. 1933 Fat 

548 = 14 P. L. T. 635 = A. I. R. 1933 Pal. 7 * 3 . 

140. [S. 645A.] (1) In any Admiralty or Vice-Admiralty cause of salvage 

A ■ , , towage or collision, the Court, whether it be 

vaee cic.” ° • exercising ill original or Its appellate juris- 

^ . diction, may, if it thinks fit, and shall, upon 

request of either party to such cause, summon to its assistance, in such manner 
as It may direct or as may be prescribed, two competent assessors ; and such 
assessors shall attend and assist accordingly. 

( 2 ) Every such assessor shall receive such fees for his attendance, to be paid 
by such of the parties as the Court may direct or as may be prescribed. 

141. [S. 647.] The {irocedure provided in this Code in reg.ard to suits 

MUcelbneou, proceedings ‘’’i',' f?.' “ 'J ?PP'i; 

^ cable, in all proceedings in any Court of ctvil 

jurisdiction. 

Scop“ — 
suits or 
Cas 374 
A. I. R 


. — , .. miscellaneous mailers other than 
• A. I R. 102S Lab 488=110 lod. 
• 5 not substantive law of arbitration, 

las. 45 This section cannot operate 
to give appeal from order under Order I.K, r 9. not otherwise appealable. A I.R. I9» 
Cal. 572=36 C. L. J. 184-69 Ind. Cas 1003. An issue referred to a Civil Court 
5 / Revenue Court is an oiiglna! maiier m the nature of ibe suit 

The Civil Court has jurisdiction under the provisions of s 141 and order 9 to 
entertain an application for the setting aside of the e/ drtrfr decision and 10 decide 
the issue on the merits. A. 1 . R. 1934 All. 86. 

Ezeoutlon proceedings.— Under the old Code there was some divergence of 

■ ■ ■ !s to execution proceedings. 

, , ' . • . • * * 7 « ; 12A1791 tsA. 392 5 

i .•••*. , ihg Calcutta High 

‘ ■ : ' ■ 462 5 2 :\V.R. St2.Their 

, . ' ‘ ■ • • ‘he Calcutta High Court 

■* . • . ‘conflict. So the previous 

* ’ ngcr good law. So now 

• •* A. 1 . H. 1026 Lah. 109=89 

• ■ N. 570=96 Ind. Cas. 7055 
''si M 899 (F. B.)=I20 Ind. 

^ , n - ^ “ 1930 Lah. 961 = 129 Ind. 

Cas.!o. i A. 1, R I9ZS Cal. 813=42 c. L. J 26-29 C W. N. BB6-(F. Ii.)-S? 

lad Cas. 633 . A I. R. 1921 S.nd 35=17 S L. R. 105-83 lad. Cas. 7 . 9 ! A. 
1 R. 192S Cal. 5IO-.1 C. L. J 286=79 Ind- Cas. 351 ; A. I . R, 1923 Uh. 506 - 7 S 
Ind. Cas. .87 I air. 1933 Nag 176-79 N. L. R 176-U3 Ind Cas. 584 ; A I K- 

■ 922 Nag 267-18 N. L R. 151-4 N L. J. 118=64 lad Cas 420 ; 63 lid. Cas 8sS I 

A. I. R. 1921 Lah 67=2 Lah. 66=64 P L. R i92i=6oInd Cas 720; A. I R. 19 ** 
Bom. 403 54?. L /• * 35=49 Ind Cas 617 ; I9J3 A L. J 1032= A. I. R. 1933 All 
^ ^ ^ n Order IX, rule 9, does not apply to execution proceedings. 

5 Pat. U aV. 208-4 Pat. L. J. 230=47 Ind Cas 154; see also A. I. R. 1922 Rang 
267 = 4 N. L. J. 118 = 18 N. L R 152 = 64 Ind. Cas. 420 ; 68 Ind Cas 643 = A. I. K 

if 23 Nag i8;A I. R. 1929 Pat. 239 J « P L R 134 = 2 Pat. 372=4 P L.T.93 = 7 * 

Ind. Cas. 484! A I. R. 1925 Mad. 126=47 M L. J 269 = 20 L W. 192 = 81 Ind Cas. 
841 ; A I. R. 1929 All 485-121 Ind Cas. 552; A. I R. 1937 Bom. iii. Order of 

dismissal of execution petition for failure to take necessary steps for prosecution is 
not appealable. A I. R. 1923 Pat. 180=4 p. L T. 204 = 68 Ind Cas 337. Where 
application for restoration of suit dismissed under Order IX, rule 2, there is no 

r pirso.aaI decree 

■ ■ fder IX, rule 9 i 

. ' . ' 148 ; see also 124 

■ ‘ ■ I ■ i ,C. P. Code has 

• • ■ .1 Code has like- 


Allahabad and " 
this section dc 
Ind. Cas 360 ; . 
A I. R. 1929 M 
Cas. 567 J A. I. 
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wise no application to « /Mr// orders passed in such proceedings but the Court is 
competent to set aside such ex pnrte orders under its inherent powers A. I. K. 1931 
Sind 97= 133 Ird. Cas. 63 (F. B ). 

In all proceedings, oto.— This section is applicable only to proceedings in 
original suit. A. I. R. 1924 Pat. 346»=4 P. L. T. 735. App'icability of this section 
Is doubtful where proreduie is clca*‘‘* a j w \v 


01 ' ■ ■ ■ ' , 

application can be restored, i Lah 339=1 Lah. L. J. 188 = 58 Ind. Cas 748; 
see also 10 P W. R. 1919= t P. L. R. 1919=50 Ind. Cas. 4 -jt, No appe.il lies from 
order rciurnicg Memorandum of Appeal for proper representation. 32 C. W. N. 


<7 A. 878= 23 A, L. J. 8)7 = 89 Ind Cas.ssojsce also A. I. R 1926 Mad 325=50 
M. L. J 75 = 23 L W 409=92 Ind. Cas 802 5 A. I. R 1927 Lah. 71 = 27, P. L. R. 
564=99 Ind. Cas 1055 ; A 1. R 1923 Oudh 146=9 O. L. J 627 = 9 O & A. L. R. 32 
-■s’"* C*' -'*• —Mtcation for restoration to set aside « 

• . • . Vll. 682=46 A. 538=32 A L. J. 427 = 79 Ind. 

« =23 A L. J. 4«2=47 A. 47>'“8s Ind. Cas 

• 19=75 Ind. Ca«. 589. Where execution 
application has been dismissed lor want of prosecution order refusing restoration 
1$ not appealable. A 1. R. 1923 All. 460=45 A. i48=3i A L. J. 135. Order diS' 
missing second application under Or 9 rule 9 subsequent 10 one already dismissed 
IS not appealable since s. 141 cannot operate to gise appeal from order not other* 
wise appealable. A. I. R. 192: Cal. 572 = 36 C. L J 184 = 69 Ind. Cas 1003 

Section 141 extends ts 10 and ti to civil miscellaneous ptoteedings A. I R. 1922 
Sind 0=16 b L.R. 79 = 69 Ind Cas 796 Execution can issue /uo r;ro/» in case of 
surety bond by guardian and surety under ss. 43 aod 45, Gu.nrdlan and Wards Act. 
A. I. R, 1917 Sind 362=103 lod. Cas. 494; see alse 66 M L, J. 310-A 1 
R. 1934 Mad. 496=39 L. W. 400. An order passed by a Civil Court under 
r. S30, Companies Act, IS in exercise of its power as a Court of Civil jurisdiction 
under s. 141, C. P. Code and as such the Court is competent 10 review 
its order. A. I. R._ *937 Oudh 62 An express provision in the Succession 
Certificate Act confirming rights of appeal, revision or review docs not render provi- 
sions of C. P, Code regarding procedure inapplicable to it. A I R 1927 Smd 
1 87— 10 1 Ind. Cas. 166. This section docs not apply m cases governed by the Suces- 
Sion Cenificaie Act in so far as introduced by ss. 19 (3) and 26 (3! A 1 R 1924 All. 
376 = 46 A. 372 = 22 A L. J. 345=79 lod. Cas 363. This section has no application 
to application under s. 105, U. T. Act. A. I. R. 1924 Pat. 104 = 3 Pat 67 = («923) 

273 = 2 Pat. L, R. 169=5 P. L. T. 591*79 Ind Cas 5 Where permission is given 
to mutJwalU to lease wjtf propetty order ts under s 141 AIR. 1924 Cab 
327-38 C. L. J. 358 = 77 Ind Cas. 907 Order fX and Order XLIIl, r i. apply 
to application to set aside dismissal order for default A. I. R 1923 Nag 293 = 
19 N. L, R. 119=75 Ind. Cas 589 In probate proceedings involving interest 
of minor, every rule in Order XXXR, is not strictly and legally applicab’c 
24 C. W. N. 541 = 59 Ind, Cas. C64 General provisions of C P Code apply to Court 
under the Companies Act r Lah. 187=2 Lah L. J 291 “55 Cas 820 
I’roccdute prescribed by Order XVI applies to enquiries under cases under the 
Legal Practilionei's Act. 23 C. W. N 560=50 Ind Cas 806 Rat s 141 does not 
apply 10 proceedings under s 14 of the Legal Prictuioneis Act • R, ^ J' 
576=18 Cr L. J i32 = (igi7) Pat 60—37 Ind C.t» 4^4. Provisions of Code 
arc applicable to proceedings under she Lunacy Act 22 C. W. N. $47=27 
C L. J. 205=41 Ind Cas. 511 The Court could m proceedings under the 
Guardians and Wards Act piss an order by way ol injunction restraining the g'vmg 
away of a female minor m marriage to au unsuitable hushtad. 2S N L- R-332” 
A. 1. R. 1933 Nag O2-141 Ind Cas 170 Where an application to sue 10 //rova 

iMfent is dismissed tor default. Order 9 . mle 9 . *• «4» enibles the 
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to restore the appllcalion for proper reasons. 140 Ind. Cas. 326®= 193: M. W. N. 
1262=36 L. W. 5S6 No appeal lies from an order rejecung an application w 
set aside the dismissal of an appUcatioa for restoration of a suit dismissed in 
default. 28 N. L H. 83=139 Ind. Cas. 296=A. I. R. [932 Nag. loj. It is doubtful 
whether s. 141 and Order 9, rule 9, apply to an apphcauon to set a>ide an order of 
dtsmis.al for default of an application to set aside an « /Jar/e decree. A 1 R. >933 
Rang. 4o6. The Insolvency Court has the sime inherent powers as any Court 
exercising civil jurisdiction and has power to make supplementary orders for the 
protection of creditors A. L. R. 1933 Pat. i8o«i2p. i63“A. I. R. I933 ®4= 

141 Ind. Cas. 836*13 P L T. 775. An issue lefcrred to a Civil Court for 
decision by a Revenue Court is an original matter in the nature of a suit. The 
Civil Court has jurisdiction under the provisions ofs. 141 and order 9 to entertain 
an application for the setting aside of an tx parte decision and to decide the issue on 
merits A. I R 1934 All. 86=1934 A. L. J. 331 « 147 Ind. Cas 72i = s6A.390 

142. [S 94 ] All orders and notices served 
Orders and notices to be in oj given lo any person under the provisions 
of this Code shall be in writing. 


143. [S. 95.1 Postage, where chargeable on a notice, summons or 

issued under this Code and forwarded by post, 
and the fte for registering the same, shall be 

* . postage, or 

. . . ■ thereof. 


144. [S. 683] (1) Where and in so fat as a decree is varied or reversed, 
. , , ... the Court of first instance shall, on the applies- 

Application for rsstiluuon. tion ol any potty emilled lo any benefit by nay 
of restitution or Otherwise, cause such restitution to be made as will, so far as 
may be, place the parties in the position which they would have occupied but 
for such decree or such part thereof as has been varied or reversed ; and. for 
this purpose, the Court may make any orders, including orders for the refund 
of costs and for the payment of interest, damages, compensation and vtsint 
profits, which are properly consequential on such variation or reversal. 

(2) No suit shall be instituted for the purpose of obtaining any resUtution 
or other relief which could be obtained by application under sub-section (!)• 

Principle. — A claim under s. 144 is governed by the same principles that 
apply to a claim for money bad and received. Where peisuant to a decree or order of 
the Court one p.arty has been compellcj to pay money or transfer property Ot tnvi- 
tuvitQ another party it would be unconscionable upon the reversal of the decree or 
order that the p.irty who had received the money or property through the wrongful 
act of the Court should be held entitled to retain such money or properly as against 
the party who had wrongfully been ordered to pay it and who was claiming restitu- 
tion. 10 Ring. 480 = A. I. R. 193? Rang I43=A.L R. 1931 Rang. 356. The obvious 

inteniion of s. 144 of the Codoof Civil Procedure, is to place the sucessful b**' 
gant so far as possible m the po:iiion in which he would have been had the 
original decree not been passed against him and the unsucessful party 
is also liable for the delays of the Court 16 R D. 503=13 L. R- 293 
= 13 U. P. 145- It is a duty cast upon Court to enforce the obligation. 33 
927 ; see also 32 A 79 affirmed in 48 1. A. 43 = 38 A. 163 P, C ; 23 M. 306 ; >3 
C. L. J. 243 } *5 C. L J. 187 ; A. I R. 1930 Mad. 787 = 50 M. L. 1. 22S ; A. 1. 
1929 Nag. 138=117 Ind. Cas 288 


Scopo of the section —The party seeking restitution under s. *44 
must show that there was a decree in consequence of which some 
party to the record had obtained a benefit to the detriment of ‘fi® 

1. - _ 

■ . t for 

• • . . The 


read 
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principle underlying s. 144 is to give lo litigaais the fullest benefit of a final decree 
in a litigation and restore 10 a piriy on the final determination of his rights what, 
if any, has in the meanwhile been lost to him or taken away from him by his 
opponent on the strength of a decree or order which has been subseqaenily varied 
or reversed by the superior Court. Before restitution can be made under this section, 

*' • j .• — — satisfied : (i) that the applicant must be 

■ • • • according to law : (2) that he has either 

'* ' eihing by reason of the decree or order 

• ■ . ■ . •versed : (3) that on ihs final pronounce- 

ment of his rights he is entitled to the benefit of restitution. The section does not 
in terms say that the applicant for restitution must be a ptrty to the proceeding which 
has resulted in the original deciee being reversed or vaiied-, nor does it state 
that the final decree should provide for a right in him to apply for restitution 
AH that is necessary is that the final decree should provide for a tight in him to 
apply for restitution. All that is necessary is that the final decree must be of such 
a nature that it would be inequitable to allow his opponent to retain what he has 
obtained from the former on the strength of a decree which ultimately is held to be 
■■ ‘ — , . . uestion is whether the applicant was a party to 

' ' e, and, if so, whether the final decision can be said 

* his contention made in the suit and declaring his 

' see also A. I. R. 1934 All. 13 ; A. I R. 1934 Pat. 

ij-. .... /jj. ...... ..v...ion is applicable not only to restitution brought 

abcut in consequence of a decree passed auet contest but also to compromise decree 
passed on appeal 68 hi L. J. 332-.A. I. R. 1935 Mad 476- 1935 M. VV. N, 28o=4t 
h. W. 70;^ 156 Ind. Cas. 85. An application for restitution under s. I44> C P. Code is 

j n-,,. f. 19,4 A.LJ. 503BA. I. R. 

• I ' J936 Oudh j85i»I936 0. 

' * * 'xecuiion of a decree passed 

• • • bat decree IS reversed Of set 

' 8i-»6d M. L. J. 219-33 L 

* is not confined exclusively 

to matters in execution. The power of restitution is inherent in Court. A. I. R. 
>930 Mai. 988-(I930) M. W N.6J4-60 M L, J 79»33L.\V. 391 - 1:9 Ind. Cas. 
fij. This section applies only wbeo a decree has been set aside in appeal or other- 
wise, A. I. K. 1924 All. 64*73 ^<^4. This section applies to a case in 

which a decree has been reversed by the Privy Council. A I R 1916 Lah. 488-7 
^h. 232-8 Lah. L. J. 338-3? P. L. R 400-9) Ind. Cas 934. Right of restitution 
IS not limited to reversal of decree in appeal, but applies equ.ally to cases where .a 
decree has been reversed or suppressed by some ulterior proceedings (1916)1 M. 
W. N. 155-30 M. L. J. 3r,s«i9 M L. T. 236-33 Ind Cas. 739 Where possession 
IS taken independent of and in opposition — - •• * — 1 — At 

W. 631. Where a decree is neither va 
taken place under a mistake and the 

not apply. A I. R. 1923 Oudh j6=73 ‘ .... 

to the benefits of s. 144 of the Code even where the assignment lakes place 
after the appellate di.cree which is the basis of claim under the section (1918) 
fat. 243-5P.L. W. 141=46 Ind. Cas 465 As an attaching creditor of sale- 
proceeds, payable 10 a vendor dcctec-holdcr Is not a party to the decree or to 
an application for restitution as a vendee of the decree-holder and is not therefore 
Ins representat ve an application for tcsmution by him cannot he. 29 C. L J. 
3^0-51 Ind. C.-IS 375. Where decree has been passed with resenation as to 
question of restitution, pariy taking benefit of the decree cannot object to the 
resiiiution application 3tCWN 746 = 52 C L J 505= 130 l'’d. Cas. 236-A.I.R. 
1931 Cal. 42 The right of .auciior.-putcbaser to a refund of the money paid by li'm 
arises boih under s 144, C P Cole and also on principles of equity and justice 
•and if the c.ase does not come under s 144. the Court can exercise its inherent 
jurixdiction to direct a refund of ibe money of the auction purchaser A. I. R. 193^ 
Lah 497. 

This section is mandatory and g'sei no dis reiion to the Couit. The legal 
representatues or assignees of a F»r*y •«blc to restore possession are equally liable. 
6L W. 56S-4' Ind Ca» tJJ The powers given by this section caa be exercised 
by all Courts, Ci\d or Revei'ue 46 Ind Cas 475- >' Hor. L. T. 3 Section 141 
does net deal wnh restitution onty. It ewen * case of party eniiileJ to a benefit by 
way cf restitution ard eroi'ower* a Court to do justice to the patties to the lait. 
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A.I.R. 1929 Lah. 657*118 Ind. Cas. 389; see aisn A. I. R. 1930 Pat. 473*11 

P. L. T. 361 = 125 Ind. Cas. 7795 A. I. R. J937 Lab. 635= 103 Ind. Cas. 657. 

Apart from s. 144, restitution can be granted under s. 151. AIR. 1926 
Lab. 683= 96 Ind Cas. 804 ; see aUo A. I. R. 1524 All 718=46 A. 767=22 A. L. 
J. 673 = 84 Ind. Cas. 75;75 Ind. Cas- 858=A. I. R. 1924 Lab 583 ;A.I.R 1923 
Mad. 365 = 83 Ind. Cas. 138; A. I. R. 1921 Pal. 800=3 P. L. T. 353 = 78 Ind. Cas. 

310 ; A. I. R. 1923 Pat (F. D)=3 Pat. 371 = 5 P. L. P. 145 = 78 lad. Cas. 200 5 

A. I. R. 1922 Cal 28=26 C. \V. N. 408=33 C. L,.J, 53=64 Ind. Cas. 864 ; A. I. R. 
!924 Lab. 583 = 75 Ind. Cas. 858 ; A. 1 . R. 1922 Cal. 28 = 26 C. VV. 14.408=35 
C. L. J. 53 = 64 Ind. Cas. 864 

The word “restitution" implies that a party who applies under s. 144 
should prove that he was in possession of something, the restitution or res'ora* 
tion of which he seeks. A. I R. 1931 Mad. 8t = 6o M, L.J. 719=33 L. W. 
25q='i93o) M W. N 1245=130 lod. Cas. 451. “Or otherwise" immediately 
following ''restitution'' provide for cases where it is not possible to make restllutloa 
in the sense of restoring the very property lost to the petitioner. A. I. R. 1931 
Mad. 81 = 60 M. L. J. 2ig = 33 L. W. 259=130 Ind. Cas. 451 ; see also A.I.R. 

1931 Rang 21. The restitution should dear the account between the parlies and 
leave no claim on one side or the other. A. I. R. 1931 Oudh 12 = 7 O W. N. 1075 = 
129 Ind. Cas 326. Restitution must be granted as a matter of course and is not 
discretionary. A. 1 . R. 1928 Rang. 293=117101!. Cas. 57 ; A I. R. 1926 Lab. 
685=96 Ind. Cas 804. Decree in another suit in respect of same property between 
same parties cannot be affected by anything ins. 144 A. I. R. 1929 All. 527= 
118 Ind. Cas. 519; A. I R. 1929 Cal, 814=33 C- W, N. 908. “This section is 
not exhaustive, Couit has inherent power to restore any party which has suffered any 
Injury by virtue of an order. A. I R.i929Lab. 657=218 Ind. Cas. 3895 60 L. 
L. J. 44 ! A. I. R. 1934 Lab 1023-36 P. L. R. 119; A. I R. 1934 Lab. 323 = 250 
Ind, Cas. 934 ! A. I. R. 1935 Mad. 783-69 M. L. J. 84 ; 71 M. L. T. 795=44 L W. 
798=1936 M. W. N. 1119; A.I.R. 1936 Mad. 636-1936 M. W. N. 503. Under 

' • J . decree in a prxeed* 

* '• • . • ‘ ‘‘decree" 

• ' rery grade. A. I. R. 

* ‘ '• *• * ». 49 This section 

applies only on reversal of a decree and cannot therefore be applied where an order 
setting aside a sale is reversed. 1 P. L. W 551 = 2 Pat. L J. 361 = 39 Ind. Cas. 763 
Proceedings under s 144 of the Code cannot properly be described as proceedings in 
execution of a decree in view of the diffcrcni language and in the present section i4t 
and section 586 of the old Code 66 lod Cas 144 Where prejudice suffered is not 
due to the variation m decree but to tbe terms of the sale order which was not objec- 
ted to either at the lime of proclamation or sale, s 144 does not apply A I R. 1923 
Mad. 96 =(i 922) M W. N. 141=42 M L. J. 315 = 16 L. W. 355=68 Ind. Cas. 518. 
The meaning of the words of ibis section that the restitution should as far as possible 
‘place the parlies in the position which they would have occupied but for such decree* 
is that the restitution should clear the account between the parties and leave no claim 
on one side or the other. 129 Ind. Cas 326=7 O W.N. 1075 = A. I R 1931 Oudh 12. 
By liberal construction this section can be made applicable to claim to recover 
money overpaid under a decree. 33 Boro. L. R. 1557. The expression ‘party* 
includes representative of a party. 138 Ind Cas. 260=3'* P L R 672 = A I R 

1932 Lab. 527 . see also A. 1 . R 1933AII. 239=1932 A L. J. 239=137 Ind. Cas. 

39 ; A. I. R. 1933 Pal 564 Jv J/ * 

Section is confined in us operation io cases m which a decree is varied or 
reversed in nppea or revision and does not apply to cases in which the decree 
IS held to bewholly or p;irtially null android. 5? A. 221 = 1/. In.t Tns /q2 = 
ig33AL.J. 60 = A I R 1933 All 218 ; see also u6 Ind Cas L W. 

874 * A. I R .933 Mad. 888 Where the Receiver h^d m pursuant of^L order 
of Insolvency Court paid off some of the assets to the creditor the Court has 
the power under s. 144. C P Code onreversal of that order by the Rich Court 
to direct the creditors to refund the amount. 143 Ind. Cas a t I 

1095= A I.R >933 All 117. ^ 

Decree varied or reversed, -Seefon 1,4 applies ..here the decree is varied 
or reversed and not tt> a case rvhete. as the result of a diBerent suit the title of a 
petson derived by purchase under quite a difietent ptocceeding in esecution of 
a decree which stands unreversed is questioned. A. I. R 1929 Cal. 814=33 C. W. 



THB CQDB OP CIVIL rROCEDURB. 


329 


S. 144.} 


N. 908 = 57 C. 226=125 Inrf. Cas. 645 J A. I. R. 1930 Cal. 89=56 C. 550 = 120 Ind. 
Cas. 807 ; A. I. R. 1937 All. 332, Kcsiilution should be ordered only when appli- 
cant discharge his obligation under |he reversed decree. A. I. R. 1929 Rang. 
156=7 Kang. 107=117 Ind. Cas. 253. Where a decree is reversed costs realised 
under the same must be refunded irrespective of the fact that the suit property 
was given to chanty or any other purpose. 54 Ind. Cas. 816, In order to obtain 
restitution under s. 144, the applicant must establish that (he decree under which 
be was compelled to part with his property was varied or reversed by a Court 
which had jurisdiction to vary or reverse the decree. The use of the phrase 
'Court of first instance*' contemplates ihatthe variation.or reversal ofthedecree 
is made by a superior Court The section clearly applies where a decree has 
been reversed or varied upon appeal, revision or review A. I R. 1937 All. 232 
A I. R. 1937 Bom. 173 ; A. I. R. 1937 Nag. 151. Plaintiff getting decree for uses of 
a well, which is reversed on appeal, but on second appeal restored, was entitled 
for a compensaiion during which he was kept out of enjoyment of the water. 21 
Bom. L. R. 157=43 B. 433 (p. B)=5o|nd. Cas. 715. Auction purchaser is bound 
to restore possession to the judgment-debtor on reversal ofthedecree in appeal. 
During pendency of appeal the purchaser is a representative of decree-holder 
for the purpose of transference of possession from the latter to the judgment-debtor. 
37 C. L. J. 489=46 Ind. Cis. |63 ; but sec 30 M. L J. 497=19 M. L. T. 381 = 
(1916) 3 M. \V. N. 73=34 Ind. Cas. 7605 47 Ind. Cas. 628=41 M. 467. 
This section is applicable where decree-holder is auction purchaser and the 
decree U set aside. 43 B. 235=30 Bom. L.. R 925 = 48 Ind. Cas, 130. It is only 
a bona fide purchaser who is not a party to ihe suit or proceeding that is 
entitled to keep the property purchased by him. In all other cases the 
puehaser Is liable to be defeated on the reversal of the decree in execution of 
which the sale is effected A I R. 1926 Mad. 78-48 M. 767=49 M L. J. 452 = 
33 L. W. 439 = 9« Ind. Cas t6. Where decree-holder obtained possession of the 
property decreed otherwise than by executing the decree but under colour thereof, 
the opposite p.'irty n entitled to be replaced possession, if the decree be set aside 
onappeal A I. R 1927 All. 37 = 8I.ab 4i = 8Lab L. J 551=28? L.R.63 — 
99 Ina. Cas 952. Under this section a Court by virtue of equitable jurisdiction sets 
right injustice caused by lower Courts passing erroneous decrees. Creditor of the 
decree-holder attaching the decree, is a representative of the decree-holder and 
restitution can be had against him. A. I. R. 1930 Mad. 727 = 32 L. \V. 148=53 M. 
796 = 59 M. L. J. 225= 137 Ind. Cas.643. A decree need not necessarily be put in 
execution for s 144 (2} to apply. Where an application for restitution is erroneously 
rejected Suit for possession and declaration is barred. A. I R. 1931 Cal. 14=34 
C. W. N. 707= 129 Ind, Cas. 403. Section 144 applies where a decree is varied 
or reversed. A decree is only varied or reversed by a superior Court on appeal 
or on revision or on reference. But if a decree is set aside eitner by a proceeding 
to the suit itself or by a decree in another suit altogether or if, without being set 
aside by such a decree, it is superseded, these are matters ishich are not 
within the words of the section. A. I R. i9Jt Cal. 14=34 C. W. N. 707= 129 
Ind. Cas. 403 Where the preliminary decree IS varied or upset by the appellate 
Court, the final decree passed thereon and all execution proceedings taken in 
pursuance of ihe final decree fell through even though no appeal is filed fmm the 
fin.al decree. Application under f. 144 is not barred on the ground that there was 
no reversal of final decree in appeal. I93t A L J Wi = A I. R 1931 AH. 655 = 
133 Ind. C.a«. 622. This section prescribes a remedy which is aepiratc from and in- 
dependent of the remedy under Order 21, rule 9 /bid This section IS not confined 
to cases where restitution is claimed on the reversal of ihe decree in first and second 
appeal but applies also to c.-tse of vaiiance of decree effected by compromise 1933 
M. W. N. 641 5 see aho 144 Ind Ca$ 69j = A I R 1933 79' The right to 

apply for restitution re.nlly on the date when fer the first time a decision is given 
which entitles a party asking for restitution to have restitution. 144 lid Cas. 150— 
A. I R. 1933 Cal 422. 

Restitution — Itesiiiuiion means restoration of parties to their former position 
before passing of erroneous decree ihsi rs reversed A. 1. R 192? Nag. t38 — 
117 Ind Cas aSS , sec also A i R. 192? Lab 625 = 8 Lab. 356-9 Lah. L. 
J. 359-28 r. L. R (^5-104 Ind Cas {>17 Wbcre a decree is reversed m an 
appeal filed by one ot the defendants the other defendants are also entitled to 
apply for rcsiituiion A I R. 1927 AIL 183-98 Ind Cx». 1042. It cannot besaiJ 
that the Court granting rtsiituiion is executing a decree. An application for restitotJOa 

C. r. Code— 42 
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under s. m 4. Civil Procedure Code, cannot therefore bean application for execution 
unders. 47. C. P. Code. A. I. R. 1937 CaL752- Restitution under s. 14* can be 
claimed not only against the opposite party, but also hts representatives or persons 
deriving title from him. 152 Ind. Cas. 663. Where a decree is passed with a 
reservation as to the question of restitution the party taking benefit of the decree 
cannot object to the application for restitution. A. J. R. 1931 Cal. 43“ 5^ C J 
5o5“ 130 Ind. Cas. 236 No restitution can bsobtaiacd against bonifidt auction 
purchaser, through Court competent to bold the Sale. A. 1. R. f-jab. 176=79 
Ind. Cas. 57. Where an ex parte decree is passed the judgment debtor is entitled to 
restitution of property Io8t:to him in execution on the decree being set aside. Ques- 
tion whether s. 47 or s. 144 applies need not be considered. 2* Bom L. R. 403-44 

■n > — f'.. ... — t-. — • ^honafide purchaser 

■ - • ■■:for even if the decree 

• • . • • I nd, Cas 33P Wheie 

■ . . - . IS for the benefit of the 

true owner and restitution can be ordered in favour of the true owner. A. !. R. J928 
Pat. 260=7 Pat. 319=108 Itid. Cas. 89. Where a decree-holder gets possession of 
the property in dispute without executing the decree the owner of the property can 
claim restitution on the decree being set aside. iS A. L. J. 729=2 U. P. L. R- (A) 
238=41 A. 568. This section does not justify restiluiion when the rights of third 
parties intervene A. 1. R. 1937 Lab. 169. 

It is the party who is entitled to restitution who can apply to the Court and cUim 
the help of the Court in the matter, it IS for his benefit that the provision has been 
introduced. The restitution must be such a* will pat the parties In the position 
which, they would have occupied but for the wrong decree. The party who is to be 
assisted by Court must be put into the position which he could have occupied but 
for the wrong decree. It is no answer to that prevision to say that it cannot be 
given effect to because the other party happened to gain no benefit by the wrong 
decree or order which has been made. 55 M. 1025—63 M. L. J. 383“36 L. W. 504= 
1932 M. W> N. 1044 = 139 Ind. Ca«. 3i8=A. I. R- 1933 Mad. 33- Section 144 5* “cao* 
to apply ordinarily to the class of cases tvhere a person having obtained a decree 
executes it and recovers money or property from tbe judgment-debtor and then the 
decree is reversed which necessitates resiiiution of the property or money which the 
judgment-debiot had to part with at the instance of the Court on the ground that 
this is no longer in force 11 P. 553=140 Ind- Cas. 48i = A. L. R. 193a 
A. I. R. 1932 P. 317 An order for restitution against the respondent who has never 
received tne money or obtained any benefit fmm it in favour of the applicants who 
□ever possessed the money nor lost It would offend as well against tbe dictates of 
conscience and reason as against ihe express provisions of s. 144. 10 Rang. 480=^ 
A. I. R. 1932 Rang. 148. Court has mherem power to grant restitution apirt 
from 5. 144 A. I. R. 1934 Mad. .320 ; see also A- I R. 1934 Lah. 322. No restitution 
can be obtained against bona fide auction purchaser, through Court competent to 
hold the sale. A I. R. 1925 Lah. 176=79 lad. Cas 57 RtstitulkjQ should be midc 
as nearly as possible with reference to posiiions of parties before the erroneous order 
and not to the subsequent position taken by (hem as a consequence of the order as 
it is not authorised by s. I44 to restore parties to latter positions taken up by them of 
their own accord, as remotely resulting from that order. 37 Ind Cas. 863= 19I7 Pot 

l53«rOT w -TV .. • • -• 

decree ■ ; 

589. ■ , 

A. I. . • • 

decree . ! ' 

Purch • 

forma' ' ' #1 ■ „ . 

purcbi 

grantea 10 uiejuugment-ueDtor applying for resolution of possession under s. ifS- 
C. P. Code. A. I. R. 1922 Nag 9*“ '8 N. L. R. 24-.= 64 Ind. Cas. 732. Provided 
the decree is varied or reversed, (his section applies. It does not matter wheibtr 
the reversal or variance has been eflTected m appeal or not. A. I R. 1922 Mad 
70 = 16 L. W. 587 = 65 Ind. Cas. 797. Appl'cations for restitution are in substance 
execution proceedings and as such o^izable by the executing Court. 67 Ind. Cas. 
3I9=A. 1. R. 1922 Nag 198. Where a decree-holder is the auction purchaser in 
execution of decree, tbe sale will fall through if decree is set aside, but 
not in the case of an innocent purchaser in good huh where his right is injuriously 
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afi’ected’bj’ cocduct of ihe parlies to suit, A I. R, 19:5 Cal. 1074=86 Ind. Cas 376 ; 
but see iV I R. 1924 Sind loi = 17 S L. R 73=80 Ind. Car, 1002 

Where a decree is set aside after confirmation of sale the auction purchaser can 
‘ " ” ’ ■ - 1923 All. 394=45 A, 

C 269=27 C. W. N. 

.643=49 I. A. 5Si=4 

{8 = 42 M. L. J. 308 = 

, . .. I , get refund of money 

paid to secure his release. A. I. R. 1929 Oudh 426=6 O. W. N. 809= 119 Ind. Cas. 
367 Where an order of abatement is set aside restitution of the costs paid as 
per ist. Court’s order of abatement c.io be obtained A I. K. 1929 Madt 70 = 1922 
M. W. N 167=16 M. L. W. 445=66 Ind. Cas. 216. Where a preliminary decree 
for partition is reversed on appeal, the final decree passed pending the appeal 
becomes inefTective and a party from whom any money is recovered under the final 
decree is entitled to restitution of the amount from the party who received it. 
27 C. L. J, 451 = 43 Ind. Cas. 77$. A purchaser at execution sale in a mortgage 
decree paying Government revenue on the property for 4 years after which period 
the sale is set aside is entitled 10 restitution of amount against the Receiver 
of the tnortgaged property 51 Ind. Cas 706. A decree for cost for Rs. 49 

was executed by sale of 2 itmes, tsi fetched Rs 35, and second Rs. 15. 
In appeal ihe costs w-ere reduced to Rs. 36. On a question arising whether 
dtfendcni is entitled to get resiitotion of properties on payment of costs 
decreed by the appellant Court held, not emiiled unless ihcy show that if the 
decree originally passed was for the correct amouot, the properties would not hare 
been sold. 35 C W. N. 1298 = 54 C L J 293 Where the Court passes a joint 
decree for costs against several defendants and one of them deposits the decree 
amount for himself and cn behalf of others, the depositor is entitled to a refund of 
the amount when the decree is reversed in appeal and no question of proportionate 
refund can arise under those eircumsiances 35 C W K 1305 The same prmci* 
pies as are appi cable 10 restitution proceedings under s 144 apply to those under 
ihe inherent powers of the Courr 35C W N 48itec8C 1070=134 Ind Cas go6. 
Restitution can be had only in respect ol matters, done under the decree or as an 
immediate consequence et jt. U cannot be ordered against pttsons whose claims 
have not arisen under the decree eras a direct or immediate consequence thereof, 
and who are in no sense the legal represenuiives ol one ot ihe pinies. litd. 

Court of flrst Inetancs — Where on appeal the decree of a temporary subor- 
dinate C* •** •»*' --■* C* -••••* exist and a new temporary sub* 

ordinaif ■ - ’• • latter Court was the Court of first 

instance ■ ■ ■ • Id order restitution A. I. R 1921 

Mad. it ■■ I " ■ ■ . » • • e purpose of this section "Court of 

first instance" when 11 has lost territorial jurisdiction should be interpreted according 
to the general principle as laid down m s. 37 (b) as it would apply even to cases 
where the Court of first instance has been abolished and also to cases where the 
Court of fint instance has ceased to base a jurisdiction. A I R. 1926 Mid 813=51 
M L J. 161 =95 Ird. Cas. 587. 'Court of first instance" confines the applicability to the 
cases where the variation or reversal has been made or is in consequence of an order 
made by a superior Court If (be case comes within the purview of the section no 
matter whether the question 1$ simple or complicted, it will have to be determined on 
.an .application made under It and a separate suit would be barred. A. I R 1931 Cal. 
42= 52 C.L J 505 = 34 C.W N. 746=130 Ind Cas. 236 The words “Court of first 
instance” must mean that the application for rcstitot'on must be made to the Court 
"hich did the act which turned out to be wrong and not to the appellate Court. 
A. 1. R. 1931 IJang 21. 

Intercet.—This section contains an express provision that the Court shall lo 
its disctction award such interest as ii chooses and the lact that the principal only 
IS secured by ihe bond gnen by the exectung creditor wi.bdrawing mon^ from 
Court does not absolve hmi fiom pa>irg interesr 2 I’ai L J 149=3'? Cxs 2J. 
Interest c.an le awarded oncosis reiunded jo O. C. 327 = 4 O. L. J 729=43 lod. 
<'a«. 337 ; see also A I K. 19SI AH »4i =19 A. L. J 77»“63 led Cas. 513 ; 41 M* 
3l6-(igi7) M W. N. ^9-22 M L T. 162-42 Ind Cas. 836 5 A. I R. 1029 Tar. 
593-1:6 Ird. Cas. 3S3 , A I R 1930 Mad 577 = 1930 M \V. N. 153 = 58 M. L. I. 
318-53 M. 708 = 1:3 Ind Cas. 47 5 A I R 1926 bah. afS-? Lab. 232-8 Lab. L. J 
338-27 I’. L. R. 400-93 Ind Cas 954 S A I R. 1954 Lah. 604-148 led. Cai 5C9. 
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Where money is lying in Court 
no Interest is payable. 89 Ind. 

3 Ranf. 251 j but see A. I. R. jc ■ 

Where ro interest is awarded by 

or damages in lieu of interest by way of restitution. A. I. R. 1924 Kang, .i/j- j 
b. J. 58=82 Ind.Cas. 427. A party in whose favour an order has been made direct* 
ing the repayment of cost paid by him under a decree subsequently reversed is 
entitled to interest theron. S4 M. 887=131 Ind. Cas. 832=35 L. W’. 6i8=A. I. R. 
1931 Mad. s6i = 6i M.L.J. 34535 C. W. N. itot : see also A I. R. 1932 Cal. 313 
= 137 Ind. Cas. 294. The duty ol the Court 
of the Code is imperative It shall place the 

would have been iCthe order had not been m , ‘ 

armed with powers (the ' * '’-'•'-•fonary) as to wrfrni! pioub, 

interest and so forth. interest also and Court 

can grant same. A. 1. =■1935 0 W. N. «47 = t53 

Ind. Cas. 654 = 37 Uom* L- R* 162-39 C. «.!•,. C. L. J. 594'=I93S M. W. 

N. 95=68 M. L. J. j68 (P. C.) 


Meene profits —In an application for restoration of possession profits 

need not be claimed whether s. 144 applies or not. A. I. U. I93t • 

L. R. 62 = 54 Ind. Cas. 664. On reversal of a decree in appeal, the appcllaot « 

entitled to restitution of the profits accruing from the property of which he had 
been deprived. 53 Ind. Cas. 119 ; see also A. I. R.i9tSl’.C.92 = 38 A.J63=43 h 
A. 43-30 C. W. N. 425=23 C. L J. 40= t8 Bom. L. R. 382 (P. C,)«J3 lad. ^s. 
505 J 21 C. 989 } 6 C. W. N. 710 5 S3 Ind. Cas. J 19 5 21 A, i ; 20 A. 43® « ”■ 

262 } 69 Ind. Cas. 278- A. I. R. 1922 P. C. 269 1 24 C. W. N. 5® 1 A. I. R. t924 U"- 
486=6Lah.L,J. 142-80 lad. Cas 316 5 A. I. R. 1930 CaJ. 89=56 C 550-120 led 

Cas. 807, A. I. R. 1929 Cal. 586-115 Ind. Cos. 105 ; A. 1. R. I93t M*®* 

M. L. J. 219—130 Ind. Cas. 451. Where the suit under Order 21, rule 103, for dccls* 
ration and possession is decreed application for nesne profits does not lie under s, 
144. A, 1. R. 1927 Mad. 898-39 M. L. T. 94-27 L. W. 188- 104 Ind. Cas. 768. 
Order for tnetrte profits after decree is not one for restitution under s. I44* 
execuilog Court has ample power to make an order to prevent what would be essen* 
tially a miscarriage ol justice .and a separate suit 1$ not necessary. A. I* R* 

Lah. 346—38 P. L. R. 128— 103 iod. Car. 328} seealso9l.ah L. J. 207. A land- 
lord cannot deduct rent to which he may have a right for period of wrongful posss' 
ssion from the tnesne profits which he is liable to pay to the tenants during me 
period of their dispossession. 3 L W, 405-19 M L. T. 336=34 Ind. Cas. 2. An 
Older awarding tneine profits is not consequential on an order of remand when 
the question as to whether che person m possession under the decree of the 
first Court was rightly m possession is yet to be decided An application 
for wiriffe profits would be in that case premature and limitation will start only when 
Itis decided that possession is wrongful A. I. R. 2923 Nag. jdi = j 8 N. L. R. 
200-76 Ind. Cas. 255; but see 38 C. W. N. 1197. Where the landlord decree- 
holder purchased property in execution of rent decree and let it to another tenant 
and the decree was subsequently set aside at the instance of the judgment-debtor : 
-■.•T I .. was enliiled to restitution of possession as 

■ ' against the landlord for the period he 


place me nudu/ 


29 C.L.J. 486-51 Ind. Cas 959- The 
for any Ijss caused to him by reason 
.^oun, but is not entitled to recover tnesnt 
such decree as the object of s. I44>sl® 
ion which he would have occupied if the 
. iw I -v = r T.ah L. T. 333*” 
mages by 

• . . cost what 

• or could 


Ber to BUit—An apphcaiion for restitution must be made to Court which 
passed the decree which IS reversed. A separate suit for the same is not maintain- 
able. A.I. R. /922 All. 7'=44 A. 283=20 A L. J. i3=6s Ind. Cas. 798. Where 
a decree is varied or set aside not by a superior Court but by the Court passing 

a suit claiming restitution IS not barred by this section, which is limited to cases 
when Ibc decree IS varied by a superior Court, i Pat. L, J. 43=3? L W. 9S=»54 


S. 144.] 


TUB CODE OB CIVIL PBOCEDURB. 


333 


Ind, Cas. 747. Where an appHcailon for restitution is refused as time-barred a 
suit for same relief is barred under s. 141(2) A. I. R. 1931 Cal. i4=24 C. W. N, 
707-®is9lnd. Cas. 403. Question of liability of a mortgagee in a redemption suit 
for alleged waste by him while in possession of the mortgaged property must be 
settled only at the time of the preparation of the decree for redemption, ft cannot 
be gone into in an application for restituiion under s I44 nor can a separate suit 
he for it. A. I. R. 1925 Oudh 654=88 Ind. Cas. 529 Where the filing of a suit 

:_y-» — 1 -annot be compen- 

- ■ - • ... • ndant for damage 

■ • • ■ . *. • * =69 Ind. Cas. 173 

. 'll • ■■ • » . . . • > way of Ttsoiution. 

A suit to declare an execution sale nnll and void is pot maiatainable when the sale 
is not void oi /«r/ro. A I. R. 1931 Mad. 713=134 Ind. Cas 1151 Suit is not 
barred when restitution has been granted by virtue of inherent power. 58 C. 465*’ 
A. I. R. 1931 Cal 517=134 Ind. Cas. 572 ; see also A. I R. 1934 I’lL *09=13 
Far. 108. 


Procedure.— »T(iis section is not a rule of substantive law but lays down merely 
ihe procedure. A. I. R. 1928 All. 293=50 A. 767 = 26 A L J 587= i is Ind. Cas. 
876. An application for restitution is not an application for execution. A 1 R. 
1930 Lah. 961 = 129 Ind. Cas. 204; A. I. R 1923 Nag 94 = 71 Ind. Cas 42; 
but see A. I. R. 1926 Mad. 813=51 M. L. J 161=95 Ind Cas 5875 40 M. 
780=38 Ind, Cas. 806 ; A. I- R 1926 Oudh 199=13 0 L J 73**=* Luck 
40=92 Ind. Cas. 23. Froceedings under s. 144 of ihe Code are not execution 
proceedings although ihcy are of course in the -*•— 

10 enforce either directly or indirectly the final • • 

unders 144 need not have been a party to the decre- ’ • 

which an execution Court or appellate Court * . ’ ■ 

and the word "party” in the section is not used in the sense “party to the suit" 
but means party to the application. A. 1. R. 1922 All. 238 = 44A SSS^ao A L J. 
456=66 Ind. Cas. 515. O^fy the Court executing the decree can restore the 
Property to the judgment-debtor by way of restitution A. I R 1928 Fat 502 = 113 
lod. Cas. 717. In objection proceedings and proceedings therefrom tiuch as proceed* 
ingt under s. 144) the objector under order 58 is party to the sun. and the decree* 
holder and the judgment-debtor are the other parties. A. I. R. 1929 Lnh 657=118 
fad. Cas. 389. Restitution proceedings not beiog one in execution, Order 45, rule 15 
does not apply to applicaiion for restitution. A. 1 R. 1927 Fat. 208 = 102 Ind. 
Cas. 614* Application for restitution may be made ID such natuie as the manner of 
each case might require and need not follow In any case the procedure in Order 2i> 
rule It, Civil Procedure Code. A. I. R. 1937 Mad. 173 

A ic/ta fide auction purchaser for value is not a party to the suit hence an order 
refusing restitution against him is not a decree and is therefore, not appealable. A. I. 
H. 1925 Lah. 176=79 Ind. Cas. 57. It might be necessary to lake evidence before 
restoring the itatui statement as to prior possession made in report by 

partition Commissioner is not cooclusive. 55 fnd. Cas. 356. An order under s. 144, 
C. F. Code, is an order deciding a qaestion under s. 47 (1) and is therefore appeal- 
able to the High Court, the Court-fee therein being Rs. 2. 2i C. \V. N 544~39 Ind. 
Cas. 640. An appeal lies from an order under s. 1 51 in exercise, by anslogy, of 
jurisdiction under 1. 144. too Ind. Cas. 735= A. I. R. 1927 Cal. 285 = 31 C. \V. N. 290. 
* ' ' • ■ ■ under 

■ • ■ ■ • • • Code, 

I • f Ollier 

■ • 421 = 


« ■ , , ... luction 

sate in execution was caucelled and the order cancelling the sale was allowed by 
the auction purchaser to become final, the remedy of the iuaio.T purchaser was tict 
by proceedings under s. 144 A. I. R. 1925 Rang. 215 = 3 R^r°S- 25i"'4 Fur- L. J. 
5^ = 89 Ind. Cas. 6o3. Where delivery of actual possessioa under Order TCXI, rule 
35, is ordered and is accepted by the applicant, a second applicstioa for execotioa in 
restitution is barred as the process lor detivery issued on the order on the Crit 
application had been carried out. 32 Ind. Cis 46. 

Limitation.— Appheatioa under 1. 144 I* far eseemioa of decree paiscj on 
arpeaL It is coTcroed by Art. 162 olthe Limlui'oa Act A. I. R. 1951 Oudh 51- 

7 O. W. N. 1153=130 lai Cas. 784 67 P. IL I9i!=36 F. W. R. 191S-15 
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Where money is lying in Court and none is on such money deriving hcnefii horn ii 
no interest is payable. 89 Ind. Cas. 6o3=»A. I. R. t^JS Ring. Bur. L. J. 58* 

5 Rang. 251 ; but see A 1 . R. 1925 Bom. 3i3«»27 Bom. L. K. 485=87 Ind. Cas. 7 « 3 . 
Where no interest is awarded by the decree the ^urt has no power to grant interest 
or damages in lieu of tntetcsi by way of restittiuon. A. I. R. 1924 Rang. 27 S *“3 Bur. 
L, }. 58= 82 Ind. Cas. 427. A party in whose favour an order has been mide direct* 
mg the repayment of cost paid by him under a decree subsequently reversed is 
entitled to interest tbcroti. 54 M. 887=131 Ind. Cas. 832 = 33 L. W. 6i8=A. 1 . R- 

i93t Mad. S6t=6t M. L J. 34 ; 35 C. W. ■ ' ■ 

= 137 Ind. Cas 294. The duty of the Cour ■ 

of the Code IS imperative U shall place 0 * 

would have been itihe Order had not been , . ■ 

armed with powers (the ‘may* is empovtering not discretionary) as to Mftne pro 5 ts, 
interest and so forth. Hence reslituitoo ordinarily involves imetest also and Coun 
can grant same. A. 1 U >935 P- C, 12=1935 A f- J. 251= i935 O W.N. > 47 “HJ 
Ind. Cas. 654 = 37 Bom. L. H. 162 = 39 C W. N 377 = 60 C. L. J. S 94 « 1935 
N. 9 S« 08 M. L. J. t6S^P C.) 


Meeno profits —In an application for restoration of possession wrrwrptofi's 
need not be claimed whether s. 144 applies ot not. A f. K. I93t Nag. m 2 = 17 ' r’- 

L. R. 62=54 Ind. Cas. 664. On reversal o! a decree in appeal, the appellant is 

entitled to restitution of the profits accruing from the property of which he hid 
been deprived. 53 Ind. Cas. 119 ; sec also A 1 . R. 19»5 P- C. 93 = 38 A. i 63 = 43 b 
A. 43 = 2oC. W N. 42J-23C, L. J. 411 = 18 Bom. L (P. C.)=33 Ind. Cas. 

505521 C. 98956 C. \V. N. 7to ; 53 lod. Cas. 119 ; 21 A. j 5 20 A. 43 ® « 

262 j 69lod Cas. 278= A. I R 1922 P. C. 269 ; 24 C W N. 50 5 A. I B. t*"' 
486-6 Lah.L J. 142-80 Ind Cas 316 5 A. 1 . R. 1930 CaJ. 89=56 C. 550 “» 2 ®'®^ 
C.1S. 8o7tA. I. R. 1929 Cal. 586=115 Ind. Cos. 105 ; A. I. R. 193‘ Msd, Sj-w 

M. U 3. 219=130 Ind. Cas 451. Where the suit under Order 21, rule los. fordecu* 
ration and possession is decreed application for inesne profits dees rot lie BBders. 
144. A. 1 . R. 1927 Mad. 898=39 M. U T. 91=27 L. W. 188-104 Ind. Cat. 7 «' 
Order for Metnt profits after decree is not one for restitution under s 144 ' An 
executing Court has ample power to make an order to prevent wbat would Be essen* 
tially a miscarriage of justice and a separate suit is not necessary, A. I. «•, *93' 
Lah. 346=28 P. L. R. 128=103 lad. Cas. 328; see also 9 Lah. L. J. 207. Alaoo* 
lord cannot deduct rent to which he may have a tight for pciiod of wrongful poss^ 
ssion from the ««««« profits which he is liable to pay to the tenants during the 
period of their dispossession, 3 L \V. 405=19 M L. T. 336 = 34 Ind. Css. 2. An 
Older awarding mesnt profits is not consequential on an order of remand when 
the question as to whether the person in possession under the decree of we 
first Court was rightly in possession is yet to be decided. An application 

e~. .,-.1 i,;. . .. , .lute and limitation will start oaly when 

V f K. 1923 Nag. 101 = 18 N. L *'• 
" • ' • N j J97. \Vbcre the landlord decree- 

* ' decree and let it to another tenant 

,, . ‘ . . . , ' . * • the instance of the juJgment'debtof •' 

//r/n that the tenant judgment-debtor was eniilled to restitution of possession as 
against the new tenant and to iiitrne ptofiis acainsi the landlord for the period be 
'''■ '*• 50-25 c. l.j. 4 ss-si ini. c«. 959 

ulli^te accree-holdei can get compensaiion foranyljss caused to him by reason 
c,® 0 ] the decree of the lower Court, but is not entitled to recover tntsnt 

e ***'®*^*®*‘°^ such decree as the objea of s. 1441*1° 

place the finally victotmus parly in a position which be would have occupied if ibc 
trroMous dccr« had not been executed AIR. ro^i Lah 2t* = a Lah L. T. 

!^v S’«smutio?und?"??* *° ^®*{f**^ *® awarding compensaibn or d.images by 

\^y of restitution under s. 144 is that the assessment must be on the basis of cost what 

the party in possession could have made, but ^ 

wHhm reasonable diligence have made. 38 C, \V, N. j j 97, 

_».i« AIR tnT< All ■ 18 not maintaio^ 

able. 41 . 1. K. ^1922 All. 71 = 4 • ; . f. 3 Where 

B decree IS varied or set aside r . ■ . . r**‘, it. 

a suit claiming restitution is no Swip? to "fase* 

when the decree is vaned by a • .... ... ’ . , 
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»--> »• — • — f— s^_ '■•'useJ as (Ime-liarred a 

■ ■ • • . Cal. i4=34 C. W. N, 

- in a redemption suit 

■ • getl property must be 

• ■ redemption. It c.innot 

3r can a !cpar.ate suit 
. e the filing of a suit 

involves 3S a necessary consequence an injury to property «hich cannot compen- 
sated by the grant of costs m the actiaa^ a subsequent suit by defendant for damage 
isnot barred. A. I. R. tgai All. 46S=®44A. <>Sl = so A. L. J. 636“69 Ind. C.is. 173 
Section 144, C. P. Code, is exhaustive of ihe remedies aiaihsble by way of restitution. 
A suit to declare an execution sate nuK and void is not maiaiainabie when the sate 
is not void a4 r«r/<o. A I K. 193* Mad. 7t3“i34 Ind, Cas. 1151. Suit is not 
barred when restitution has been granted by virtue of inherent power. 58 C. 4fi5" 
A. I. R. 1931 Cal 517*“ 134 Ind. Cas. 57J ; see also A. I R. *934 I'at. 109=13 
Pat. 108. 

Procedure. — Tiiis section is rot a rule of substantive law but lays down merely 
the procedure. A. I. R. 1928 All. 293 = 50 A. 767 = 26 A. L J. 587=112 Ind Cas. 
876. An application for restitution is not an application for execution. A. I. K. 
1930 Lah 901 = 129 Ind. Cas. 204; A. I. K. 1923 Nag. 94 = 71 Ind. Cas. f: ; 
but see A. I. R. 1926 ifad 813=51 M. L. j 161=95 Ind. Cas. 5S7 ; 40 M. 
780 = 38 Ind. Cas. 806 j A. I. R 1926 Oudh 199=13 0. L. J. 73»^t Luck. 
40=92 Ind. Cas. 23. Proceedings under s. 144 of the Code are not execution 
proceedings although they are of course in the nature of proceedings in execution 
to enforce either directly or Indirectly the final decree. A parly to an application 
unders 144 need not have been a party to the decree. Section 144 includes matters 
which an execution Court or appellate Court could not ordinarily deal with 
and the word ‘'parly" in ihc section is not used in the sense “party to the suit” 
but means party to (he application A I R. 1922 All. 233 = 44A. 555 = 20 A. L J. 
456 = 66 Ind. Cas. 515 Oily the Court executing the decree can restore the 
property to the judgment-debtor by way of restitution A.I.R 1928 Pat. 502-113 
Ind. Cas. 717. (such as proceed- 
ings under s. Si * • lit, and the decree- 

holder and th‘ ... 1929 Lih 657 = 118 

Ind. Cas. 389. * . . Order 4 5, rule 15 

does not apply . • * : ’at. 208=102 Ind. 

Cas. 614. Application for restitution may be made ID such natuie as the manner of 
each case might require and need not follow in any case the procedure m Order ai- 
rule II, Civil Procedure Code A. I. R. 1937 Mad. J73 

A iona fide auction purchaser for value is not a parly to the suit hence an order 
refusing restitution against him is not a decree and is therefore, not appealable A. I. 
K. 1935 Lah. 176=79 Ind. Cas. 57 It might Iw necessary to lake evidence before 
restoring the tlalus fuo artU, statement as to prior possession mitde in report by 
r • • . • . • ’id Cas. 356. An order under 5. 144, 

. I . ■ ■ • • * s. 47 (•) and is therefore appeal- 

• • ■ • , • • ig Rs. 2 21 C. W. N. 544=39 Ind. 

■ ■ • -“r s 151 in exercise, by analogy, of 

■■ 4 ■ R. 1927 Cal. 285 = 31 C. \V. N. 290. 

mi uiaet lui laieauie uisiuuuiiuii ueiweeu uvaiuecree-holJers is not an order under 
S.47 and is not a decree wlthi ' " Code, 

should be exercised when • • f other 

legal method of redress. A ..... . ^21,^ 

30 M. L. T. 178 = 67 Ind. Cl ... ■ luciion 

sale in execuiion was cancellr • ..... ,ved by 

the auction purchaser to become final, the remedy of the auction purchaser was not 
by proceedings under s. 144. A. I K. 1925 Rang. zr5=3 Rang. 251=4 lJur. L. f. 
58 = 89 Ind Cas 603 Where delivery of actual possession under Order XXI, rule 
35, is ordered and is accepted by the applicant, a second application for execution in 
restitution 15 barred as the process for delivery issued on the order on the first 
application had been earned out. 32 lad. Cas 46. 

Limitation — Application under s. 144 Is for execution ol decree passed on 
appeal It is governed by Art. 182 of the Limitation Act A. I. R. 1931 Oudh 51 
7 O. W. N. 1153- 130 Ind. Cas. 78} 67 P. K. 1918=36 P. W. R. igiS- 
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P. L. R. 1918 = 44 Ind. Cns. 301, A. I. R. 1921 Bom. 67 = 4$ 1I37 = J3 

Bom L. R. 480=62 Ind.-Cas. 233*. A. I.’ R- 1923 Pat. 371 “2 Pat. 277= » Pat, 
L. R. 338 = 72 Ind. Cas. 9>2 ; 6 L. W 539«(«9I7) M- W. N. 643“33 M- L. J. 413= 
22 M. L. T. 333 = 42 Ind. Cas, 530 * ‘ " - — 

order of His Majesty in Council, 

omnibus Art. 181. A. I R. 19 
Cas 876 ; but see A I R- 1926 L 

A 1. R. 1925 Pat. 1=3 Pat. 371 = , ■ 

49=114 lad. Cas. 476; 47 Ind. Cas. 47. The period of limuatioo is three years 
for an application for resiituiioD. A. 1. R. 1926 Cal. 9Si = 92 ^nd Cas.96o5t7 
N, L. J 281. Limitation for applic. * f *"■' 

appellate decree. A I R igzSCal. 646= 1 ' ' v ' 

tation Act applies to application made «- * . j ■ ' ' > 

J, 731 = 1 LucVc. 40 = 30 \V. N. 65=* ■ ^ ... 

under s. 144 is net one for execution and when the decree is icversed a right to apply 
for mfsne profits accrues A. I. R. 1929 Lah. 166=5 Lah. L. J. 389=76 Ind. Cas. 501. 
Time for restitution begins frcm the date of High Courts order in second appeal, whirb 
affirms ihc first appella e Court’s oidcr revetstng trial Court's decree. A, I. R. 
1926 Cal. 981 = 92 Ind. Cas. 960. A judgment-debtor appi ed for execution against 
the decree-holder, transferee and certain other persons and was successful. 
The purchaser then appealed and the order was set aside: the judgment-debtor 
then made a second application for Tesiiwiion against the dtcict-boldet for loss 
suffered by him on account of the sale . //(M that it was a continuation of the 

first application and so not time-batied. >9 A L. J 549=3X1. P.L. R. 91 = 63 Ind. 
Cas 184. In cases not falling strictly within s, 144 under which resiituiion is in 
certain cases imperative testiiuiiao lies m the discretion of the Court and will be 
ordered only when justice d*mandsu. 21 C. W. N. 564 = 24 C. L. J.467“?®*“°; 
Cas. 17. An application under $ 144, C. P. Code is an application for execution of 
a decree passed m appeal when the decree vaties or reverses the decree of the Court 
of first insiancei it being in substance an application made for seeking the aid of the 
Court in working cut the final decree and falls within Article 182 of the Limitation 
Act. A. 1, R. 1931 Oudh si = i3oIod. Cas. 78; see aUo 1931 M. W. H. 1006} 
35 C. W. N. 1294 (fO«/r<i) ; n Rang. 275= A. I. R. 1933 Rang. i8o ; A I. R. *93< 
Pat. 246 (F. B) An application for restitution and for rnriflr profits under s. 144 of 
the C P Code IS an application in execution and is therefore governed by Art. 182 
and not by Art i8l AIR 1934 Pat. 246 (F. B )= 15 P. L. T. 173-13 Pat 4ti ! 
see also 3 Pat 371 (F B) 

Court-fee — Application for compensation under $. 144 by judgment-debtor 
relates to execuiiooi discharge or satisfaction of decree, ani so the Court-fee payable 
on memorandum of first appeal against its dismissal is 8 annas. A. I. R. 1922 Nag. 
62=67 Ind. Cas 215. An appeal from an order under 5 141 must be stamped 
advalorem. A. I. R, 1925 All 137 = 47 A. 98=22 A. L J. 811 = 82 Ind. Cas. 321 5 
A.I.R. 1930 Rang. 341=8 Rang 27i = 126 lod. Cas. 2ii. The Court-fee payable 
on Memorandum of Appeal against such an order must be calculated in accordance 
with Art i,Sch I, Court Fees Act A 1 R. 1930 Lah. 24= 113 Ind. Cas. 270 No 
«(iua/arm fee but a fee of Rs. 4 is required for an appeal from order under s.i4<- 
A. I. R. 1927 Lab. 635=103 Ind Cas. 657 ; see also A I. R 1928 Lah. 143= I07 
Ind. Cas 491 j A. I R. 1925 P-’l- 577 = 4 Pat. 294-7 P. L T. 415 = 92 Ind. Cas, 474- 
Appeal — Where an application is made under s 144 and an order is passed 
under s. 144 read with s. 151 It IS appealable, even though it is subsequently held 
that s. 144 had bearing on the case and the application thereunder is competent. 
It Pat. 153 = 140 Ind. Cas, 482= A- 1. R. 1932 Pat. 317. 

Enlorc.meot of Ihb.l.iy of ■"'>>='= “"y P™on hal 

’ become Itabls as surely— 

(n) for the peifoimartce of any decree or any part thereof, or 
(i) for the restitution of any propeny taken in execution of a decree, 
or, 

(f) for the payment of any money, or for the fulfilment of any 
condition imposed on any person, under an order of the Court in any suit or 
in any proceeding consequent thereon, 

the decree or order may be executed against him, to the extent to which ' he' has 
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rendered hlmielf personally liable* in ihe manner herein provided for the 
execution of decree*, and such person shall, for the purposes of appeal, be 
deemed a parly within the meaning of section 47 : 

Provided that such notice as the Court in each case thinks suflicient 
has been given to the surety. 

Scopo of the section— Object of s. 145 is etpeditious enforcement of 
liabilities against sureties. The surety can raise any defence that is open 10 
him A. I. R. spJt Jlad. 3<o=44 M. L. J. t7l^}? L. W. 473=7a In'!- Gas, 194. 
This section does not apply to sureties of nn administration bond. A. I. R. 1928 
Rang. 24806 Rang. 474<3ii2 Ind. Cas 427. Section 14$ applies where surety 
is only personally liable an! r.ot where change is created. A. 1 R. 1938 
B. 42*»3o Bom. L. R. t9**5a Dorn. 72=" 107 Ind. Ca*. 701. This section lays down 
fy.. .-r.. AIR R»nr i|rt*ac R.am.’. iOin inC 

! 1 •! 1 * • ■ • 

retneuy. ;V. 1 K. 1920 uaiig. 249«>u Kang. 4/4‘-‘>i2 I»u. 4«/, 4i,e .,wiu 
“decrees’* in the operative put o'* •* ‘ ‘ ‘ 

to clause (c), to which the word * ' • . ■ . 

Rang. 474Bst]2 Ind. Cas. 427. Sf *« • 

surety. A I. R. 1926 hah. 54I- • ‘ . 

is not applicable to the cast of a sur* . . • . ■ ... 

1939 Sind 3S=i9 S. L. R. 390“S, * • .4’ * ' 

provide that a p.\rty for whose benefit a security has been given may enforce the 
security by executing the decree or order against the suteiy in the same manner as if 
the sure'y had been a party (0 the decree or order and was directed by the decree or 
Order to perform obligation undertaken by him A. I R 1924 All. (05«>4S A 649'" 
31 A L.y 6 o 4«74 lad. Cas. 927 ; see also A I. R. 1924 Mad. :4i"7| lod Cas. 830, 
Order discharging surety from suretyship is a decree A- 1 R J925 All. 344*33 A. 

L. ]. S9c* 86 Ind. C-is. loj This section includes case of surety for production of 

judgmem«debtar released wuhing 10 apply for insolvency. 39 Ind Cas 4‘37w(i9t6) 
a M. W N. 273; see aUo A I R. 1921 Pat. 72=57 Ind. Cas 303. Forfeiture of 
Security will be applied in satisfaction of the decree. 25 C. W. M. 36*59 Ind. Cas, 
778. Liability of a surety for the decree is not affected where a suit once dismissed 
for default IS again restored. 59 C. 1450=30 C. W. N. 749= A. I R. 1932 Cal. 858. 
In the absence of fraud or collusion a surety is liable by a consent decree. 59 C. 
*450 = 36 C. W, N. 749* A. I. R. 1933 Cal. 858 Dut he is not so bound when there 
is other stipulation, n Pat. $91=140 Ind. Cas. s6s=A. I. R. 1932 Pat. 313. A. 
Surety may be liable after a certain amount. 136 Ind. Cas 629=36 C. W. N. 7o> = 
S5 C L. J 413 = 36 L. W. iii=A 1 R. 1932 pc 1 r o, /o i ^ k...j 

given to (he judge of a Court in pursuance of 

32, rule 6, is not enforceable by execution In 

M. W.N. 1127 = 44 L.W.62i = A. I R 1936” 
bond given under Order 38, rule 5. can be ere 

Cal. I43>* - f - . ' •• 

by way c • • • • . 

A. I. R. 

Surety bond can be executed by the Court without a suit, 145 Ind. Cas. 1004= 

1933 M. W. N. iooS=A. }. R. 1933 M 722=38 L. \V 450=65 M. L. / 507 ; A. I R. 

1934 Mad, 186 J 1933 M W. N. i85=A. I, K 1933 Mad. 342 = 142 Ind Cas 581; A 
1. K. 1934 Lah 128 (F. D ) ; 58 M. 687= 1933 M. W N. 949=38 L. W. 3i5=A. 1. R 
1933 Mad 678 = 65 M. L J i 42(F. B)j A I. R 1933 Lah. 913 ; but see 54 A. 346 
= *933 All. 121-142 Ind, Cas, 510=1933 A L J 142= A. I. R. 1933 All. 269 (F. U ) ; 
A. I. K 1936 Lah. 463=164 Ind. Cas. 281 Execution of decree order contemplated 
by s. 145 IS execution in manner provided under Order XX, C. P. Code. A. I 
R. 1934 Oudh 139 

For the performance of any decree — The expression “any decree” is 
wide enough to cover a decree that has been altcady passed as well as a decree that 
may be pissed after the person coscernei has become liable as saieiy. A, L 
U. 193$ Lah. 189 = 37 P. L R. 372 = 159 Ind. Cas. 410 As regurds surety’s en- 
hanced liability in .ippe.al, v/dr A. L R. 1935 Lah 21 = 156 Ind. Cas Surety 
far performance of decree arrived at by iana fide compromise of suit, has been 
held liable. A. 1 R. 1931 B 55=328001 L. R 1394 = 5$ B. 97 = >28 Ind. Cai.90* 
Sub-clause (i| applies even to person who is surety for bimself. A. I. R. 193* 
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65=»i3i Ind. Cis. 500. Surely for performance of decree that may be passed can- 
not be discharged for miscoaduci of defendant, A. I. R. 1927 Mad. 294 = 23 L. 
\V. 705*92 Ind. Cas. 251. The nahility of surety for appearance of judgment- 
debtor ceases on the surrender of the jadgment -debtor to the Couit or on the 
dismissal of the application. 143 Ind. Cas. 322 = 56 C. L. J. 586=A. I. R. 1933 Cal 
337 ; see also 145 Ind. Cas. 285 = 3? ^ 3S4- 

For the restitution of any property.— A Court cannot call on tupurdir 
to produce property in a different suit. A I. R. 1924 All. 64=73 Cas. 602. 
Judgment-debtor is not bound to accept him in sufurtMma In absence of 
condition to that effect. A. 1. R. 1929 Lah. 386= 120 Ind. Cas. 42t. Liability of a 
supurdir can be enforced in execution. A. I. R. 1928 Lah. i8l=tii Ind. Cas. 
592; A. I. R. 1921 All. 220=19 A L. J. 247’=62 Ind. Cas. 719. SupurJar for live- 

• 'I. L. R. 178=47 

. . ■ •* *• ■ • to third person 

• • . • • execution but the 

■ ' ■ • . L J. 473=f«97o) 

, . • * •• .* • received a valid 

order from the Court to deliver on a certain date the property entrusted and the 
order has never been set aside, It is legal to atwch the personal property before that 
date. S O. M*. N. 2!8 = A. I. R. (1931J Oudh 3! t= 14 O. L. J. 245 = 132 Ind. Cas. 
49 ; see also A. I. R. 193« All. 567 (F.B.)=t34 Ind. Cas. 836= 1931 A L. J. E63. 
But see A. 1. R. 1936 AH. 555=1936 A. L. J, 736. In case of Supurdat's failing 
to produce property for sale, when required to do so, the decree-holder can bring 
suit against him for value cf property. A. L R. 1935 All. A. L. J. 335- 

When tuPurdar is not a surety the liability cannot be enforced in execution. A. I. K. 
1935 All. 768 = 1935 A. L. J. icoo. 

For the payment of any money, etc.— Surety for payment of decree, that 
may he passed will not be liable for compromise decree granting time (or payment. 
A. 1. R. 1927 CaL 239=98 Ind. Cas 988. This secticn is applicable when surety is 
for payment of decree. Liability of surety lot production of goods can be enforced 
on execution in Court's inherent power. A. 1. IL 1926 Mad. 1005=24 L. W’. 300=51 
M. L. J a39=(i9261 M. W. N. 681=97 Ind Cas, 787. Surety fat production of 
goods by order of trial Court is bound by order of appellate Court also. A> L K* 
1927 Rom 84=28 Dorn. L. R. 1516= $1 B. 3i=99 Ind. Cas. 820. 

Enforcement of security bond — Contract of security may be oral or i® 
writing. A. I R 1926 Cal. 877-53 C 5‘S=43 C. L. J 493-30 C. W’. N. 6o9 = 9> 
Ind Cas 483 , 38 P. L. R. 623=.\ I. R 1936 Lah. 463 This section does not apply 
to security bond taken out of Court It has to be enforced by a separate suit. 24 
M.L.T.4»6=8L W. So7»(I9iS) M.W N. 764=48 lod. Cas. 940. Surety bond for 
, .„ -e ..3 .. J forfeited without specific order for aiten- 

■ ■ ' =166 P W. R. 1916=36 Ind. Cas. 73. Simple 

• _ ■ surety's mortgaged properly in execution. 38A. 

4 ' ' * 982. Surety's hypothecated property shonU 

■ without suit. 30 A 225=15 A. L. J. 76=38 Ind. 

Cas 33 A properly molgaged by a surety cannot be sold as mortgaged property. 
38 Ind Cas. 130 Surety bond for release ol judgment-debtor can be enforced in 
execution 10 L. W. 172 = 53 Ind. Cas 673- Immovable property validly mortgaged^ 
as security can be tealiird m exccuiton. A. I. R. 1929 Lah. 126=7 Lah. 352 = 118 
lnd.C3s.632; see .alsoA I. R. 1929 Lah 393 = ii81nd. Cas 443 Surety bond is 
enforceable like any other coo'raci A. I R. 1928 Lab. 61 = 108 Ind. Cas. 376 Surety 
bond not to any named person IS not void and IS enforceable, A l.R. 1918 Bom,42 = 
52 B 72= 30 Bom. L R. ig= 107 Ind. Cas. 710 Punjab Court have inherent jurisdic- 
tion to proceed against surety even if obligee not named. A.l R. 1918 Lah 807. Hypo- 
thecated property can be sold in execation. A. I R, 1927 Mad. 416=52 M. L. 
J. 182 = 38 M. L. T. 143=100 Ind. Cas. 841. Contract of additional interest by 
surety can be eaferoed by decree-holder, A. I. R. 1927 Mad. 416=52 
L. J. 182 = 38 M. L. T. 143=100 lad. Cas. 841. Surety bond not in favour 
ofCourt can be enforced. A. 1. R 1926 CaL 877=530. 515=43 C.L. J. 493=3'* 
C. W. N. 609=95 Ind. 035.483. Mortgage or equitable mortgage by surety can 
bcenforcedtn execution. A 1- R. 1956 Cal. 889=54 C. 1 = 30 C, W. N. 683=93 Ind. 
Cas.938;A l.R. 1926 Bom 279"=SoB. 339=2$ Bom. L. R. 603=95 Ind. Cas. 696 
When an application is made under s. 145 for an execution against surety 
the application is for the cxecuiioa of the bond as such and even if the application 



tub coni or civil fRoctnurf. 


is occasioned by and tnenlions ihe breach of ont foMiionorU v«t . 

be ordered by the Court if m (he coutte of proiecdingt aritn' fiom ii,ii 
cation it appears that breach of anyone of ihe con'luio-* hji’ cKnirr-l A | 'i» 
1936 Sind 3.44=30 S. L- R. 177. Liability of a iurejy may afit- errn m «l e 


19300100 V44=jy 1,, 1%. j//. i-«oiJiiy ora iurejy may afif e»fn m «l e 

ofasurety bond. A letter to the drcree-holdcr nny rretie inch h»l,i'iir ff ‘*1 
L. J. 136 =A I. R. 1935 Ma'’- *o9»i935 M. W. N. 79-58 M. 


executed .against surety is same decice in suit and rot seco'n.f .lerrec A 
1. R. 1926 Mad 574“49 M. 325“5o M. U J. 584-14 L W 
Cas. 512 Surety under Order XXI, r. 23 C. I>. Cade is not ^enfoKeaUe' 
Decree-hoWer must obtain assignment of bond, 25 M. L. T. 2io-tiriTt?| u/ 
N. 319=9 L. W. 476=52 Ind. Cas 410 This section does not help 10 realne debt 
due by surety for guardian of man by summary procedure 41 M 4o-(|oi7iM 
W. N. 493*39 Ind Cas. 928. Order for payment by surely Is decree lor i.iinvo.^ 

- .0.., . .o,_,P., I. W.4M-3, InJ C»,. 6,8. T],i cS' 

• an Older in la.oor o| llie 
Bom. 340=46 IJ. ;oj_jj (_ 

. Surety charced c.anbe directed to be 

• A. I. R. 1918 I’. C. 5S-4J A. 158-46 

• L J 263*22 Rom. L n 511-55 

«.4- jj . . be proceeded against the execution 

roL. D. R 236«r3 Bur. L. T 9r*'S9lnd. Cas. 844 Surety bond creating charge 
over immovable property cannot be enforced in iho Absence of registration. A. I. R. 
1931 Rang 65*131 Ino. Cas. 500 Words in a surety bond should be strictly 
cnnstTued. A. \ R. 1934 Lab. 401. Even when security bond gives certain immov.ab|e 
property as security, security bond is not mortgage and can be enforced in 
execution A. 1. R. 1936 Mad 589=1936 M W. S. 4<3»i65 Ind. Ca*. 453. 
Where after executing a security bond in favour of the Court for due performance ol a 
decree that may be passed against the defendant, the property given as security 
is alienated, the rule of lit p<n tfent operates, /hti A security bond executed 
in accordance with order passed under Order 41, rr 5, 6 staying execution of a decree 
pending decision of the appeal, whereby thesureiy hypothecates hrs Immovable 
ptopetty for satisfaction of such decree as might be passed by the appellate Court, 
and which is duly accepted by the Court and execution stayed accordingly, does 
not require registration as u is a step in judicial preceeding, and the decree>hoIder 


can move the Court to realize ihe decretal amount fiom the immovable property 
of the surety mentioned in the bond, even though it had not been registered 


of the surety mentioned in the bond, even though it had not been registere< 
A. I. R. 1934 Lah. 138 = 36 P. L. K 3^=15 Lab 282=149 282. 


Construetton of security bood — The rule that a security bond must be 
ictly construed according to us own terms is certainly true where there is no 


strictly construed according to us own terms is certainly true where there is no 
ambiguity in the terms, s. 95, Evidence Act allows a reference to antecedent 
circumstances 61 C. 8go= 150 lod Cas. 988=»A. 1 . R. i 934 Cal. 569 


Liability of surety.— Surety's liabilities are co-cxiensive with those of the 
judgment debtor, Pecree-holder Cm proceed directly against surety on dismissal 
of appeal, riy Ind Cas 65 ; A. I. R. 1933 Nag 287. Surety is babJe hr not only 
properly but its profits also. A. I F. 1929 All 905 = 118 Ind. Cas 191. Surety 
agreeing to pay instalment in case of default rs personally liable even without 
express stipulation. A I R. 1930 Lah. 185=154 Ind. Cas 677. Where j’udgmen.- 
deblor is absent in execution proceedings, surety for presence of judgment-debtor is 
liable. A i R. 1930 Lah. 80=129 Ind. Cas. dfg Contract of surety is revocable. 
A. I. R 193! All 242=1931 A L. ) 74 Discharge of surely for decree-holder 
extending lime to judgment debtor IS discretionety A. 1. R 193° Lab. 896=129 
Ind Cas 767. Surety for stay of execution is discharged if execution is taken out 
A. I. R. 1029 Lah 770=110 Ind Cas 485 Execution against judgment debtor before 
».«« norosxary A. I R- 1925 Rang. 135*84 Ind. Cas. 

I , mg. 249=112 Ind. Cas. 42?- Surety for 

' for performance of decree cannot. A. I R 
■ , # • L R 130=119 Ind. Cas. 4i9- Decree- 

. . odDCiionof judgment-debtor on date fixed 

, . 5^. Where judgmeni-debior fails to apply 

for insolvency in time fixed makes surety liable A 1 R 1928 Lab 974 = 116 Ind. 
Cas 554. Surety for party in suit is ior successor in liust though not on record. 
A. I R. 1928 Nag. 394= 109 Ind. Cas 636. Surety is not finable for not producfin„4- 
judgment-debtor cm any other date than named even if Court is closed. A.i. 

C. P. Code— 43 j/ 
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1928 Lah. 696 = 10 Lah. L. J. 401 = 109 Ind. Ca?. 546. Surely is liable for Receiver’s 
accounls unchallenged but subsequently discovered to be improper. A. 1 . R. 1927 
Rang. 334=6 Bur. L. J. is=ioolnd. Cas, 996. Surely for deceased is not liable 
on decree against wrong legal representaiives. A. 5 . R. 1927 Bom. 63= Jo B. ?02 = 
28 Bom. L. R. 1382= 100 Ind. Cas. 1S6. Liability of surety can be enforced against 

‘ ^ S. L. R. 165 = 98 Ird. Ca?. 136. 

suit. A. I. K. 19:8 Lah. 209= 

■ f 1 , 92. The properly given^as secu- 

and no separate suit is either 
■■ VV. N. 872 = 34 M.L.J. 84 = 41 
M. 327 = 43 Ind. Cas. 187. The fact that the security is given does not take away any 
legal right which a decree-holder otherwise has, 3 Pat. L. J. 176=4 P. L. W. 216= 
43 Ind. Cas. 454. Where sureties have substantially complied and have though 
somewhat late produced the judgment-debtor, the extreme step of executing 
the decree must not he taken. A. I. R. 1925 Rang, 135 = 2 Rang. 567 = 8410(1. 
Cas. 99S. Surety for appearance is liable personally for decree-debt, if he lails to 
produce judgment-debtor on date fixed. A. 1 . R. 1924 Lah. 490=6 Lah. L J. 
200=80 Ind. Cas. 700 Where a surety asks for time to bring the judgment- 
debtor next time and the Court alloxvs the time and the judgmcni-debior is brought 
on the adjourned dale surety's obligation is discharged. A. I. R, 1924 Rang. 
374 = 3 . Bur. L. J. 99. A surety under an adiustment of an execution can be 
_.4 this seciion. A. 1 R. 1925 Sind 25=17 

. Dismissal of execution in which securiiy 
of the bond by separate execution. A. I. R. 
... ..>>81 Ind. Cas 702. An assignee decree-holder can 

proceed in execution against the surety. It Is not necess.ary for him to get an 
assignrnent of the surety bond and institute a suit. 142 Ind. Cas. 363-193* 
M. W. N. 1296— 37 L. W, : 27 =AI. R. 1933 Mad. 219 Where sccuriiy bond has 
been executed by plaintiff to the Court as a condition for temporary injunction, it 
can be executed by the Court under this section where it can be executed by any 
other provision of the Code. 56 M. 984=145 Ind. Cas. 1011 = 1933 M. W. N. 
985 = 38 W. 385 = A. I. R. 1933 Mad. 691—65 M. L. J. 342. Where ajudgment- 

debtor who has been attested In execution of a decree is released on the surety 
furnishing security for his appearance but owing to the default of the decree-holder 
to appear on the due date, the execution pemlon is dismissed and the surely is also 
discharged, the liability of the surety is not automatically revived by the mere 
restoration of the execution petition A. I R. 1934 Lah 349 The personal liability 
of a surety can only be enforced under this section. A. I. R. 1934 Oudh 139=148 Ind. 
Cas.864=iiO. W. N. 376 = A. L. R. 1934 Oudh 1705 see also 57 M. 803 = 148 InJ. 

■- ’’ = ''' ' 

» surcty for a debt ceases when his 

principal s debt IS extinguished by merger of the estate of the debtor and creditor. 

^ ^ ^ 73=44 M L. J, 171 = 72 Ind. Cas. 194 Death 

of defendant does not d^charge surety. 19 Bom. L R 112 = 41 B. 402 = 39 Ind. Cas. 
ll W N execution case does not affect liability of surety. 

^3^-464 Surety for stay af proceedings is discharged if 
decree-holder commits breach A. 1 . R. 19*5 UK 552=7 Lah L J 343=26 P. L R. 

passed without knowledge and consent of 
the surety debtor, the surety is discharged A I. R 1926 Cal. 818=30 

non nrodnrtion Obtaining of protection order does not excuse 

^on-prod^ction of judgm^t-deK^^^ f 5 «d- A. i R. ,926 Mad. 958 = (i 92 < 5 } 

tw' dPrrpZ Cas. 413. Surtcy’s liabiii-y does not end 

?Q->7 rTIp nA “"’ess otherwise provided in bond. A I- R- 

19_7 KdDg 321-5 Rang 496=105 Ind. Cas. 602. Surety 10 remove attachment 

492-105 Ind. Las 540. Where surely is for payment of interest unto certain 

nom liom f n' , the order. A. I R. 19=6 

jnrei?™ *!;■ Compromise if Iona Jtdt does pot 

AT'R*''tm. *A '931 Bom. ss ; sec also S6 M. 625-64 M. L. J. 3S6- 

^ “ ■''“'■arged from his Iiabilily „hen su'-stintiil 

compliance has been made ivith his sorely bond. 134 Ind. Cas. 718-33 Bom. L. R. 
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820:3 A. I, n. 1931 I 3 om. 44<. LiAbility of surely subsists even where the creditor 
ngrees to discharge (he principal debtor in as much the agreement operates ns a 
covenant not to sue. $6 M. 625=141 Ind. Cas. 8s2«"{l933) M. W, N. 43 = 37 L. W. 
170= A. I. R. 1933 Mad. 309-64 M. L. J. 386. 

Notice.— Notice before attachment ol surety's property Is essentia). A I. R. 1929 
Lah. 205 = 30 P. L. R 131=11 Lah. L j. 4o»il7 Ind. Cas. 226, Notice under the 
proviso along wiili warr.int for the arrest of surety Is not invalid. A. I. R. 1927 Lah. 
13t-59lnd.Cas.5t8. Order to pay against surely without notice is wrong. A. 1 . 
R 1923 Rang. 26=4 U. D. R. 95=1 Bur. L. J. 236=70 Ind. Cas. 870. An order for 
arrest against surety, without notice under the proviso is ultra vires. A. I. R. 
1931 Mad. 828=1931 M.WN.963; sec also 132 Ind. Cas 49= U O. L. J. 249= 
8 O. \V. N. 2t8 = A. 1 R. 1931 Oodh 3it. Only one notice under section 145 is 
necessary to be served upon the surety ; it is not necessary to serve him with a 
notice each time an apphcaiian for execution is made. 40 C. W. N. 465. A mere 
record in the order sheet that a notice has been served on a particular person is no 
evidence of service of such notice. To prove service it Is necessary to prove the 
return of strvlce or to examine persons who can speak to the actual service. But 
an entry in the order sheet that a certain •'*•» — . 
of the appearance of such person. Ibi>l. . • • - . ... 

judgment-debtor on every dale fixed and tl * . ■ 

fails to appear was fixed by the Court in * * • * . . . ■ 

the surely, there is no need to give the surety specific nonce to produce the judgment- 
debtor on that day, but that notice under this section should be given to the surely 
regatding the realization of the decretal amount from him. 158 Ind Cas. 373-A. 
I. K. 1935 Lah. 145. 

Surety is a party.— The efleci of the words 'for the purposes of appeal” as used 
in s ,t 4 S is that the surety is given the right of appeal against an order made against 
him in execution proceedings as a party to the suit possesses but is not for any other 
purpose to be regarded .as a party to the suit or representative of such within s 47, 
A surety ts not therefote entiiUd to file any application which falls under s 47 unless 
such application is permuted under some exp*'— • . • 

1931 Rang. 206 = 9 Rang sjt- Surety is a p: 

Procedure Code, to Dur. L. T. 15=34 Ind. C 

stcuitiy on behalf oi a judgmenl-debtot for ibe • > 

to the executing Court to cancel the surety boc 

by fraud. His remedy is only by way of suit. • • 

for a limited purpose, namely, for appeal. 43 ‘ : '• < 

= 27 M. L, T. 207 = {i92o) M. \V. N. 114- 

properly does not make surety patty under s. 4/. zt. 1. iv. lyty 1 . u 
Cas. 550 Surety being party can plead fraud m execution. A. L R. 1925 Lah. 
618 = 7 Lah. L. J. 457 = 26 P. L R. 561=92 Ind. Cas. 259 Surety is party 
only for purpose of appeal and not tn suit before trial Court. A. I. R 1926 Sind 
io5 = 2ob L R. 362 = 0 Ind. Cas. 234- Surety not party to suit, becomes judgment- 
debtor in execution against him. A. I. R. 1928 All. 527 = 51 A. 346=26 A. L. J 
ij6o=ii2lnd. Cas. 534 

' . . within 3 years of appellate decree. 

• • • 187. An application for execution 

• • • not barred, il made within 3 years 

- ’ alone A. I. R. 1922 AH. 481 = 20 

A. L. J. 726=44 A. 743 = 77 Ind. Cas. 129 ; but see 31 B 50 = 8 Bom. L. R. 807 ; 
142 Ind Cas- 363=1932 M. \V. N. 120=37 L W. 127 = A I.R. i 933 Mod, 216. 

Bovision.— An order under s »j« c — > 


700=65 M. L, J. 407’; 


146 . [AVro.] Save as otherwise provided by this Code, or by any 
law for the time being in force, where any 
Proceedings by or against pjoceeding may be taken or application made 
representatives. against any person, then the proceeding 
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under s. 148 but under the provisions of r. 32 of Order XLI, by varying ibe .decree 
of the Court of first instance in that behalf. A. 1. 11. 1928 Oiidh 32== j Luck. 425“4 
O.W.N. 252 = 101 Ind. Cas 258. Where decree finally settles the tights of the parties, 
the Court cannot extend time so as to interfere with the rights of the panics. 
A. I R. 1929 All. d66 = (i929) A. L. J. 968=118 Ind. Cas. 591. Time fixed bya 
decree which has become final between the parties cannot be extended where the 
tiTect is to alter the terms of the decree. A. I. R. 1924 Oudh 330=11 O. L. J. 
110=78 Ind. Cas. 387 •, see aUo A. 1. R. 1923 Lab- 372 = 78 It'd. Cas. 032 (40 A. 
relied on) ; A. 1. R. i02t Lab. 6=3 Lab. L. J. 310 (F. IJ.) = 67 Ind. Cas. 770; 9, 
O.L.J. 53 = 66 Ind. Cas. 273-, A. I.R. 1922 Oudh I3t=25 O. C. 74=66 Ind. Cas. 
205 ; 7 O. L. J. 378 = 23 0. C. 254 = 57 Ind. Cas. 485 ; 57 Ind. Cas 16= >8 A. L. J. 
S16. The test to determine whether power exists to extend time is whether the 
proceeding in which time w.as Originally granted is still pending or not. A. I. R. 
1928 Mad. 154=33 M. L. J 40t=26 L. W. 33=39 M. L. T. 146= 105 Ind. Cas 124 
Under ss.itSand i49,C.F.Code read together, it is always open to the Court to 
extend the lime for the pajmenl of deficit Court-fee even after the expiry ofthe 
lime originally fixed for payment and the Court has power to extend the time in 
such circumstances even after passing a decree when the direction as to payment 
of Court-fee IS not incorporated m h. A. I. R. J934 Lah. 537 = 35 P. L. R. 459* 
149 Ind. Cas 96 

Where a compromise decree contains independent and separately enforceable 
terms the fact of parties (ailing to perform ih'"' • • r*-' **• — •**’-r 

one party to enforce the other to perform ' * * 

and any time fixed by the decree can be . 5 

N. L. R. 110 = 116 Ind Cas 651. But w • * 

debtor to set aside an execution sale, a compromise is made that on pijtoent of 
the decretal amount wuhin a fixed time the sale shall be cancelled, which upon fail- 
ure the sale shall stand confirmed, the Couri Las no power to extend the time fixed 
for payment. A. 1. R. 1925 Pat. 691=6 P. L T. 510*88 Ind. Cas. J020. Wbero under 
a compromise decree payment of the decretal amount, is to be made within 
certain time the Court can extend the time if u thinks that time ts 
not of the essence of the contract, and no revision lies from such an 
order extending time. A. I. R *924 Pat. 387*2 Pat. 906-5 P.‘ L. T. 40i‘“S2 jnd. 
Cas 805 5 see also A I R *923 Nag. 58— 71 Ind. Ca« 421. When an order provides 
that the suit would be dismissed if money is not paid within certain ume further 
Older by (he Couit is necessaiy before the dismissal of the suit, and on application 
for extension of time for making the payment, it is open to Court to grant the prayer. 
But if the order states that on default of payment the suit will stand dismissed time 
cannot be extended. A I R 1922 Cal 320=48 C 902*66 Ind. Cas. 46t ; sec 
also 37 M. L J 695=11 L W. 25-54 Ind Cas 451 , 23 M. L. T. 7 = 43 Ind. Cas. 
561; 15 A.‘ L. J. 511 = 42 Ind. Cas. 613 In the absence of negligence ct lubes 
lime for payment of Court-fee can be extended if there is sufficient cause for the 
delay. A 1 R. 1924 Pat 663=3 Pat. 337 = 6 P. L. T. 151 = 80 Ind. Cas. 1030 5 
A. I. R. 1922 Cal. 234-26 C. W. N. 391=70 Ind. Cas 43. Time fordeposit of 
printing charges under r. 13 of Oudh Rule of Practice cannot be extended under 

s. 148. 22 O. C 13=50 Cas. 789- Executing Court cannot cxte'nd lime fixed 

for payment of decretal amount 49 Ind Cas 840=15 N L. R 39 5 A. I R- *923 
Nag. 2jo = ig N L R 8 = 7* Ind Cas 401. A. I. R 1923 Oudh 16=72 Ind. Cas. 
879 ; A. I. R 1925 pat. 153=80 Ind. Cas. 574 

In the absence of a very strong case the appellate Court must not interfere 
with trial Court's discretion used under s 148 or s 149 A. I. R. *925 
299=6 P. L. T. 4 = 3 Pat. L R 22=4Pat 190 = 85 Ind. Cas. 172. Where an 
appeal is to be accepted only on payment of costs by appellant and he does 
not pay in lime the Court can extend the time limited in the order for 
payment either under s. 148 or 115. A I. R 1925 pat. 153*80 Ind. Cas. 575- 
Where an order setting aside an decree is passed on condition of paying 

damages within cena'" t.m.. . . - 1924 Lah. 222-73 

Ind. Cas. 64S, Wh fee sbouldbtpMd 

are embodied in de • • missed in default of 

payment even the ■ • • iction to extend the 

lime.- 40A. 579=16 A. L J. 625-47 Ind Cas. 4 ; A. I. R. 1931 All 318=129 M- 
Cas. 732. This section does not empower Court to grant extension of time for 
doing an act prescribed by the Provincial Small Cause Courts Act. i P.L.T. 323 - S6 
Ind. Cas. 810. 
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and an applicatioa by party to excnsc deliy and enlarge the lime is presented along 
with the fulfilment of the condition and the Court acts upon the matter as 
though It was in time it should be deemed that the Court has extended the time. 
30 C. W. N. 615034 Ind. Cas 625 S. 148 would not authorise the Court to extend 
the period by which purchase money should be dejMsited under Order 21, rule 8; 
because the period is fixed by statute and not by Court. 35 C. W. N. 877. Where 
time is given by the appellate Court by its order of remand for production of docu- 
ments the order is not final and so it can be extended by the Court under s. 148. 
55 A. 326 = 142 Ind. Cas. 331 = 1933 A L. J. 127“A. I. R. 1933 All. 362 (F.B.) 
This section has no application for the doiPg of an act by a decree passed in suit. 

146 Ind. Cas. 171 ; 138 Ind. Cas. 121 = 1932 M. W. N. 72 = 35 L. \v 57=« A. I. R. 
1932 Mad. 223 ; A. I. R. I93t Nag. 109. 

Section 148 applies only where time is fixed for the doing of any act prescribed 

— 145 Ind. Cas i9i-»A.I.R. 

• "I43 Ind. Cas. 903-65 M.L J. 

L. R. S49-A. I. R. 1932 Lan- 
373 J >932 M- W. N 655- 

This section has no application where lime is fixed by the Court. A 1 R. 1933 
Rang. 8, When mistake in payment of Court-fee stamp is not iOfia fttie extension 
of time eannot be granted A I R. 1934 Lah 424 Limiiaiion under Arc. ]66 of 
the Limitation Act cannot be extended. A. I. R. 1934 35. 

Appeal -"Oeder under s. 148 is not a decree and 1$ not appe.xtable under s 104. 
A. L K. 1933 Lah. 163-71 lod. Cas. $5 ; A. I. R, 1935 KsnjT. 5oo A revision lies 
against an order dismissing application for extension of time fixed for p.iyment 
under the terms of a decree. A. I. R. 1925 Oudh53o — iiO L. J. 119— 78 Ind. 
Cas. 387, 


149. Where the whole or any part of any fee prescribed for 

^ o c • any document by Ihe law for the time being in 
of Co5Il“e« ^ ^ fltficioncy tebling lo Coutt fees has not boon paid, 

the Court may, in its discretion, at any stage, 
allow the pcison, by whom such fee is payable, to pay the whole or part, as 
the case may be, of such Court-fee ; and upon such payment the document, 
in respect of which such fee is payable, shall have the same force and effect 
as if such fee had been paid in the first instance. 

Scope — Time can be granted at any stage for payment of deficit Court-fee. Court 
may therefore grant time before or after registration of the plaint and even after the 
expiry of the period of limitation. A. L R. J926 Nag 156=89 Ind. Cas. 419. 
The discretion lo give lime for payment of Coucl-fce at any stage means a stage 
of judicial proceedings and not after a final decree has been passed and me Court 
is divested itself of juiisdiction A- I. R. 1931 All- 138=129 Ind. Cas. 732. 
Discretion under s. 149 can be exercised at any stage m the case and in respect 
of whole or pan of any prescribed fee A I. R. 1929 P- C. I47=’3t Bom. L. R. 841 = 
33 C. W. N. 781 = 56!. A 232 = 50 C L. J 39 = 57 ^ L J 28i = ioLah. 737= 
(1929) M. \V N 818=31 P. L. R 7 (P C)=ii7 Ind Cas 493 5 

T.385 = A I R 1935 Pat 20« = >56 Ind Cas 40s; A. I R193S Oudh 231 = 1935 

O. W. N. i62;A I R; 1935 Lab 448; A. I R. 1935 >'*1 

£63 ; 62 C 71 1. In the aoscncc of fide mistake about Court-fee and where the 
omission to pay the full amount is deliberate, time lo make up deficiency caon t b 

granted. A. I. R 1923 Lah 3'’9=7S Ind Cas. 667! « t t* 

370= 57 Ind. Cas 2iS;A. I. R. 1922 Lah 440=67 Ind Cas 

S3 Ind. Cas. 256 ; A I R 1923 AIL 629=80 Ind. Cas. 251 ; 59 C. '"‘J- “*• 

f'43-A. I. R. 1932 Cal 482. Wbere the deficiency tn Caurt-fee was pointed out to the 
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piny at an early stage but he made no attempt to make it good, no time can be 
granted at the time of hearing. I3&tnd. Cas. 738 = 33 P. L. R. 187. Under this 
section the Court has a discretion 10 allow tbe plaintilT to pay the deficit Court*fee on 
an insuffifienlly stamped plaint even after the expiry of the period of limitation 
prescribed for filing the suit. 1. R. 1932 Lah. 635 When once the Court has allowed 
and accepted payment of deficit Coart-fee on a plaint or on a Memorandum of 
Appeal no further question of limitation arises. 133 Ind. Ca«. 122 = 1. R. 1931 Lab. 746 
14 Lah. 312=146 Ind. Cas. 809=34 P. L. R. 274=A. I. R. 1932 Lah. 598 ; A. I. R. 
193a Lah. 21 = 133 Cis 122 ; I.R. 1932 Lah. 635 ; but see 37 C.W.N. 779 = A.IR- 
1933 Cal 796= 146 Ind. Cas. 159. Where within the ume allowed the proper Court-fee 
and printing-fee are paid up, the document on which the Court-fee is so made up must 
be taken to date back to the date on which it was originally presented. A. I. R. 

1936 Lr ’ r t 

accept . ■ ' ■ ..... 

of the F 

date of ‘ . 4 ' . * - I 

P. L. R 1 ■ ■ * .... 

decreed , . ■ ■ * . . 

.also directed that in default the suit would stand dismissed but before expiry of 
the period fixed, on application by the plaintiff the Court extended the time for 
payment of the Court-fees : Held that under s. J49 of the C. P. Code, the Court had 
jurisdiction to do so. A. I R. 1936 Cal. 245 •• 162 Ind. Cas, 522 = 63 C, L. J. 
591 =40 C. W. N. 758 After rejection of plaint for failure to p.iy proper Court-fee 
wiihin prescribed time the Court has power to restore the suit on payment of 
proper Couit-fee. A. I. R. 1935 AIL 955*I935 A. L, J. 1127=159 Ind. Cas 
630 The power to allow deficiency of Court-fee to be made up is not 
confined to the Couit receiving the iusuffieiently stamped document. 
13 Lah. L. T. 31. Where the Court-fee payable on a memeraadum of obj’ectIcBS 
to an award has not been paid through madverteoce, owing to the iona fidt mistake 
of the objector's counsel but the requisite Court-fee is paid at the earliest opportunity, 
the Court should, under s. 149, Civil Procedure Code accept the Court-fee ana 

.1 . 1 ... J-.-. — .t.. -us..-..--. .. , jfjpnped, A I.R. 1937 Lah. 276. For 

49> >1 IS essential that there should 
1937 Lah, 151. Where the plalntifT 
’ . , * od of limitation on a false pretence, 

the Court has power to review its order granting time under s. 149 and reject the 
plaint as barred by limitation. A. I. R 1937 Nag. 87. Payment of deficient Court- 
fees at the instance of a Court not authorued to pass such order under s. 149, aUo 
save limitation A. 1, R. 1937 Lah. 392. Section 8 of the Court-fees Act. relating 
.. 1. _ .....A... . . X.. quite clear, any mistske in not 

' ' and therefore tine could not be 

= AI.R (1931) L. 343. A Court 
d in lime has power under s. 149. 

• . good, even if it was made after 

• ‘ L J 1357 = 146 Ind. Cas. 7S3 

admission .and it is not easy to 
■ . . \ d to confer unlimited power of 

rejection 1932 M. \V. N. 104 

... -t--.. , • of the mistake, any extentlon will not 

”• arandum of Appeal. 3 Lib. L J. iS®- 
to deposit deficit Court-fee reason for 
isiance must be considered, 66 Ind- 

Cas 493 

Where an insufficiently stamped plaint is filed within limitation the suit is deemed 
to have been instituted on the date of filing of plaint though the deficiency is made 
good after lirniiation i P. L. J 420=3 P. L W 51 =37 Ind Cas. 507. Where Court- 
lee cannot definitely be ascertained until record is received or there is doubt as 
to the amount lime may be extended, but not where it is deliberately not paid fully- 
3 Pat. L J. 74**5 Pat. L 33. *8—42 Ind Cas 675 j A. 1. R. 1924 Lab. 325=69 Ind 
*923 Lah 13s - 73 Ind. Cas. 788 ; 72 Ind. Cas. 

879=A. I. U. 1923 Oudh 16 ; A. I. R. 1929 Pat. 731 = 8 Pat. 906=10 P. L T. 622« 

120 1. C. 313 A case of mistake in valuation 1$ pre-eminently a case where discretion 
unjers.w C.r. C'.de shooldbeuad. A. I. R. i,!, R c. 14;.3. Bom, L, R. 
8.1 i 33 C.W.N. 7SI -561. A. 232=50 C.L. J. 39=30 UW. j.. J 281- 
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10 Lab. 737 = 31 P. L. R. 7 fP. C.)=*U7 Ind. Ca*. 493 5 A. I. R. 1929 Nafr- 294- 
119 Ind. C.as 7ooi 123 Ind. Ca*. 527»-A. I. R. 1929 7?4- Inabiliiy ol a 

party to raise funds 1$ not ordin.inly a sufficient gtcund which would entitle the 
Court to exercise its discretion tinders. 149 and to permit payn'cnt of the deficit 
Court'fees. But such inability may be a ground under speci.al conditions. 
40 C. W. N. I294 ;A.1.R. <935 Rang 3361=13 Rang. 50^=159 Ind. Cas. 408; 
see also 38 C. W. N. 650-6 I. C. 663- A. I. R. 1934 Cal. 659. 

Ignorance oflaw or pro\erty is not an adequate legal greund for extension and 
no exicnsion should be granted when insufficienily stamped Memorandum of Appeal 
is re-filed. 3 Lab. L. J. 237=167 Ind. Cas 901 ; see also 8 P, L. R. I9*9"37 I’* 
I9jg=»49 InJ. Ca«. S7t. Where Couii-fee is paid within time allowed, the Memo- 
randum of Appeal has the same force .and efleci as if the Court-fee h.ad been paid 
m the first instance and its validity cannot be challenged on thejjround of limita- 
tion. A. I. R. 1922 Lab. 325-3 Lab. 35 = 26 P. W. R. 1922=65 Ind. Ca*. 741. Tlie 
same rule is applicable in the case of plaint as well. « P. L J. 554- > P- b. T. 544— 
58 Ind. Cas 216. Hut to avail the terms of s 149. the permission to deposit deficit 
Court-fee must he given after eonsiderinc the circumstances and reasons for not 
filing the entire Court-fee in the first instance. 60 Ind Cas. 493 

Under Order VII, rule II, clause (c) re.ad wuh seciinn 149 empowers a Court to 
allow pltiniiff further time to make op the deficiency and if such deficiency is made 
good within the prescribed time the fact of limitation expressing in meantime could 

not affect the suit A I R. 1923 AH. S3*-2i A. L. J. 387-45 A 518 = 74 Ind Cas. 
3S8 j A.I. R i922^Pat. s6=p P- L. T. t42*70 Ind Caj. 378 Where ^deficiency 


exercised and the Memorandum of Appe.al «s rejected the order of rejection should 
be set aside A I R. 1923 All 349-21 A. L. J. 333-74 Ind. Cas 757. An appeal 
cannot be rejected on the ground that tequisiie Court-fee was not paid without 
calling upon appellant to make up deficiencies or exercising any discretion in the 
matter. Ibid. 


Deficiency cannot be allowed to be made up on the da^ of hearing in tlie absence 
of some reason for exercise ofdiscretion and a /dm //iff mistake. 44 Ind. Cas. 398. 
Where deficiency in appeal filed within lime, •$ due to a Iona tide mistake of pleader, 
who on discovering his mistake makes it good after expiry of the period allowed 
for appeal, discretion under s. 149 might be exercised, lo P. R. 1919=49 Ind. 
Cas io3i. Where the amount of Court-fee payable is doubtful and the party had a 
reasonable cause far not paying the requisite Court-fee the case is a fit one for 
extending time for nuking pood the deficiency. A. I. R. 1930 Lah 24=113 Ind 
Cas. 270. Where an error of the Court misleads party and the deficiency in the 
Court fee is due to a Iona fide mistake on his part he is entitled to benefit of s. 149 
A. I. R. 1931 Lah. 509=92 Ind Cas. 319. Where plaint is in lime and the deficiency 
IS made up wiibin time allowed by the Court, but after the expiry of the period of 
hniilaiion, ihe suit is not lime-barrcd. A I. R 1926 Nag 156=89 Ind. Cas. 419 
Where the deficiency in an insufficiently stamped appeal is made good after ihe 
expiry of the limitation but the omission to pay proper Court-fee is unintentional and 
a tonix fide mistake has been committed, ihc appeal should not be dismi.sed merely 
for Such an omission. A. I. R. 1925 Lah 246=6 Lah L. J. 506=84 led Cas 946. 
Where deficit Couri-fee IS accepted after lime fixed for payment and plami is regis- 
tered, it may be infciied that the Court condones the delay and grant extension as 
It IS in its discretion to do under s 148 or s 149 for il might have rejected the 
plaint under Order VII, rule 11 A LR 1925 Pat 299=4 P- 190=3 P J- / 22=6 
1*. L. R. 4-85 lod. Cas 172 ; see also A I. R 19*6 676=51 M. L. J 90= 

(1926) M. W. N. 341 = 95 Ind Cas 439 

Time can be allowed under Art 158, Limitation Act for supplying Courl^-fee 
sump on application to set aside an award, can be extended. A I. K 1^92“ o'.” 
87 = 235 L K 91 = 107 Ind Cas 2*3 Court can refuse to fix a time wiihin which 
the deficit Court fee shall be paid It has discretion to extend the time already 
fixed. Section 149 docs not give the Court any discretion to 
time while Order VII, rule 11 says it shall grant. A. I R >926 Mad. 67S = »9 6 
M W. N. 341 = SI M L J 90 = 95 lod Cas 439. R 'S an abuse of the 
Court to refuse the deficit Court-fee where the delay is that of one day. A. I. K. 1927 
C. P. Code— 44 
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Oudh" 50?== I Luck 574=104 Ind. Cas. %t7- Where indulgence under s. 149 
in case of an' appeal insufficiently stamped is refused the appellant is enimed to 
have his appeal heard in regard to bis claim for which Couri-fec has been paid and 
in so far as it Is within time, whether or not such a request is made to the Court by 
the appellant. A. 1 . R. 1931 Lab 237=32 P- L. K. i 929 *®> 3 t lu'^- Cas. 297 - 

Leave to sue aa pauper.— Section 149 has no application to validate subse* 
quent payment of Court-fces m case of an application for leave to sue as a pauper. 

- I n M — M T » nn— ttK inA C'i'*. 68? ' A. I. R. I9t3 Nag. 237= 

■ < • nt in a Court 

r as a pauper 
• (0 esiablish 

his right to sue as 'a pauper. A. 1 . R. 1929 Rat. 637= n t"- L. T. 5 S = 1 >^ 
ind. Cas. 329. On dismissal of an application for leave to sue as pauper 
the piafnt still remains and may be validated by payment ol Court-fees 
within time to he fixed by Court svhich lies in the discretion of the Coen 
todo so. A.I.R.1924 Mad.ii8 = l8L. W. 4 Si = 33 M' L. T. 18=46 M. L. J. 
254=76 Ind. Cas. 767. But where such application is fraudulent, such discre- 
tion should be exercised. A. 1 . R. 1923 Rang 256=74 Ind. Cas 835. While dis- 
missing application for leave to appeal as pauper, tune ran be .allowed to pay 
requisite Court-fee and if p.iid within litre appeal wili be admitted. 40 M. 687 = 
31 M. L. J. 269; see .also 65 Ind. Cas. 741 = 26 P. W. R. 1922=3 3 -ah. 3$. 
Where an application for permission 10 appeal as a pauper was filed aKom- 
palned with a Memorandum of Appeal as required by order 44. C. P. Cone, 
.and after the rejection of the application for permission to appeal as a j>auper 
the appellant filed an application along with a Court-fee stamp, within Iimiiauofl, 
held that the effect of the payment of s. 149. C. P. Code was that the appeal 
should be deemed to have been instituted on the date of which the Memorandutn 
of Appeal was originally filed and that the Court-fee payable w,s8 according to 
the scale in force onthatdate.9 O. W. N. 855- 140 Ind. Cas. I90-'A. I. R. I 93 * 
Oudh 343 J «€« also A. I. R 1936 Pcsk d'?; 62 C. 7ii but see A. L R- ^937 
Rang. 185. 

Appeal and revieion.— Propriety of ibe exercise of discretion in granting 
time under this section cannot be challenged by the appellate Court. A. 1 . R> 

Pat. 299- ( 1924 ) Pat. 354-6 P. L. T. 4=85 Ind. Cas. 172 5 89 Ind. Cas. 4i9"A.L R. 
1926 Nag. 156 An order demanding addition, ti Court-fees is open to revision 
A. 1 . R. 1927 Nag 256-10 N. L. j. 106=103 Ind. Cas. 268. Where deficit Court- 
fees are accepted after the time fixed for its payment though without specifically 
excusing the delay, review lies on proper and legal grounds A. I. R. 1926 MaJ. 
676 =(t 926 ) M. W. N. 341 = 51 M. L J. 90=95 Ind. Cas. 439. If order unders.i 49 
is not objected to, when m.xde or m Court making it appellate Court cannot go into 
the question as to whether the lower Court exercised its discretion in making orders. 
2 U. P. L. R. 1919=56 Ind. Cas 47. 

150 . {NezvA Save as otbernrise provided, where the business of any 
Transfer of business. Court is Uansfeired to any other Court, the 

Court to which the business is so transferred shall 
have the same powers and shall perform the same duties as those respectively 
conferred and imposed by or under thh Code upon the Court from which 
the business was so transferred. 


~ ... ... . . , jjyjjness has 

I Mad. 746=28 

I • , 't. 481 (F. B,)] 

■ cases of Court 

■ : •• ■■ M. L. J. 6 o 5 = 

38 M. L.T. 35r = 2SL. W. 671 = 103 Ind Cas 245 The word “transfer” in this 
section includes cases where the District Judge fixes jurisdiction of the Court under 
the Civil Courts Act and transfers business within a certain area to u. A. I. R- I’Pi 
Mad. 92 = 0922) M, W. N. 743=16 L.W. 748 = 43 M. L. J. 713 = 46 M. 63=86 

Ind. Cas. 650. Assignment of business unr* - <• •' - ” '---1 a«e->i7i 

Civil Courts Act from one Judge to another i« 
s. 1 50 ami the latter Judge cannot entertain 
A. I. R. J922 Cal. 41=26 C. W. N. 216=70 ■ 

decree is abolished Court competent to execute the decree is that to which tfic 
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business is Irnnsfcrreil. A. I. R. 1929 All. 677«Ji9J9) A. L. J. 976 = 118 Ind. C.ns. 670; 
see also A. 1 R. 1921 P.'il. iSJ = i P. L. T. 374=6 P. L. J. 304 = 62 Ind. C.ns. 487. 
An apphcaiion tn sit .aside .an tx ft,xrtt decree passed by a Court can be entertained 
by Court to which sshole business t$ transferred. A. I. R. 1922 Mad. 10 = 46 M. I. = 42 
M. L. J. 344-=iS L. W. 455 = 31 M. L T. 79 = 6 s Ind C.as. 727. Section 150 is in- 


ihe transfer ofbusiness referred to tn s. 150 can be only by a notidcation elTecting 
change of jurisdiction and not transfer of business by sneciRc orders. In this 
extreme view he was not supported by latter decisions svhich nold that s. 150 applies 
to both kinds of transfer*. $5 M. 8oi='62 M. L. J. 687 = 35 L, W. 743 = t37 Ind. 
Cas. 3 o 5 = A. I. R. 193a Mad. 418 (F. D). 

Effect of transfer of territorial jurisdiction pending suit— Section 
1 50, C. I*. Code refers to the change of the territorial limits of a Court’s jurisdiction 
by restitution or by special order and not to a mere distribution of work 
among Courts exercising the same jurisdiciion. 6t C. L. J. 543, Where a suit 
is pending a transfer of territorial jurisdiction will not ptr se result in a 
transfer of the suit ^rid a transfer order is technically necessary. A, I, R. 
J930 Mad. 528-53 M. 37S-S9 M. L. J. 102-32 L W. 329-113 Ind. Cas. 
160. Where after attachment of property and order for sale by Court passing 
a money decree, the property is transferred <0 the local limits of the jurisdic' 
lion of another Court, the new Coun can enterum an application for execution by 
sale of property. A 1. R. i9S9 Mad. 852-30 L. W. 649™ I3S Ind. Cas. 90. Transfer 
of terriiorial jurisdiction over properties m mortgage decree will not confer jurisdic* 
lion to entertain an application for unrealised balance after sale ohhe properties 
wiibin ns jurisdiction, uoless decree 1$ transferred under Order XXI, rule o or busU 
ness of ihe Court where execution was last pending is transferred 38 Ind. Cas. 152. 
Where an ii'juoction order under Order 39, rule. 1, C P Code, is passed by a Court 
and the local jurisdiction as well as the suit in case are transferred to another Court, 
an application for punishing the opposite party for contempt for disobeying 
(he injunction can be entertained by the latter Court. A. I. R. 1923 Mad. 92-43 
M. L. /. 7'3*'(f922) N- 743 = 86 Ind Cas. 650-46 M. 83. A temporary sub- 
court having no defined local jurisdiction is not empowered to execute decree passed 
by it in suit transferred to it by District Court by attachment of properties, situate 
in places not subjected (0 its jurisdiction but should traosfer the decree for execution 
10 the Court having jurisdiction over the property. 31 M. L. J. 22 = 35 lod- 296 


151. [iWto] Nothing in this Code shall be deemed to limit or otherwise 
„ . . , affect the inherent power of the Court to make 

C^urt"^ *”^7 necessary for the ends 

* ■ of justice or to prevent abuse of the process 


Scope of the section — Section 151, C. P. Code, does not confer new power on 
the Court (t simply saves the inherent power of the Court to make such orders 
as may be necessary for the ends of justice 62 C L. J. 298-A. I. R. 193S Cal. 707 ; 
A. I. R. 1935 Pesh 151 = 158 Ind. Cas 971; A I R 193s Sind 214; *64 Ind. 
Cas 200=1936 A L J 736 = A. I. R 1936 All. 555 ; A I R. 1934 All 250=148 
Ind. Cas. 496 , A. I. R. 1935 All 599 (F U )=t56 Ind. Cas 8c6. The Court is bound 


Kang 208=163 Ind Cas. 340= 14 Rare. 173 In order to get equitable relief provided 

• • • . *'1 . I. R. 1936 Lah. 567. 

• - • . • . . - . • IS specific provisions 

.. .11 I . be followed. A I R. 

, . , . . • =it2 Ind Cas. 295. 

Power under this section is to be used only when theic is no other remedy. Courts are ^ 
not enabled to evade or ignore provisions of law as to procedure. A.I.R. 1923 All 603 
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= 21 AL J 447“73 Ind, Cas.49l ; 73 P.L R. 1916=105 P. W. R 1916=35 Ind Cas. 
633 ; A. I. R. 1934 All. 443 ;A. I R 1934 Mad. jg9- Ai no Code can be exhaustive of 
procedure for exercising every power, which a Court of justice is competeot 
to exercise, s. ijt has been enacted and should be availed of only where power which 
has been exercised has not been provided for in the Code. A. 1. R, 1921 Sind 38= 
15 S L.R. 61 = 63 Cas. 13J. Courts have therefore always acted upon an 

assumption of their being possessed of an inherent power to act ex debito jusltha 
' ' • ' . ich alone they 

* • S L R. 395 ; 

a . . . . j power under 

■ ■ Code contains 

. . ■ • ■ section does 

. - — — . -.L,. . . • ihere is no other remedy. It is usually 

■ ■ 10 has a specific remedy under the Code but 

■ • lor can the law of limitation be Ignored by 

■ • ^.1933 Par 449=A. I R. 1933 P. i32“Ut 

■ ■ Lab. 747=A I. R. 1933 Lab. 266 ; A. L R. 

t. 1933 Lab. 169=141 Ind. Cas. 188 569 Ind. 
• ■ R. 5i = A. 1. R. 1933 Lah. 73=140 Ind. Cas. 

*. .* ' ■* »h 229 = 142 Ind Cas. 654 ; A. I, R 1933 P^' 

582 ; 5sA. 348=144 Ind. Cas. 73>*A.I. R. 1933 A 382; 1931 M. W. N.7lo=Al 
K. 1931 M 791 5 35 I- C 633 = 73 P L R. 1916. 


This section empowers the Court to pass such orders as it deems necessary for 
the proper administration of justice and to prevent abuse of the process of the Court. 
A. 1 R. 1925 Oudh 418=12 O L J 246-87 Ind. Cas. 987; 84 Ind Cas. I34» 
A. I. R 1925 Mad 41=48 M. 494=20 L W. 175 A reduction <></ can be 
avoided by resort to s. 151. 170 P. W. R 1916=37 Ind. Cas. 382. Exercise of 
powers conferred fay s 151 is merely discretionery A. I. R, 1923 Lah So6=7S 
Ind Cas 487. Court has no inherent power to pass order in respect of suit not 
pending before it. Court trying subsequent suit cannot pass order in respect 
of previous suit. A I. R. 1929 Mad. 631-91 Ind. Cas. 519 Court has no inherent 
jurisdiction to set aside order of predecessor m office or touch his judgment 
except that he can correct clerical or arithmetical mistakes or error by slip or 
omission or if there are grounds he can review it. A. I. R. 1924 Pat 130=1 Pah 
L.R. 155 — 74 Ind. Cas no. Application under $. let can de regarded as one for 
review. A. f, R 1922 Mad. 446=31 M L.T.J32(H C )« 16 L. W. 440 = 43 L. 
J. 29o = (i92*) M. W. N 495=70 Ind. Cas. 423 It is the duty of the Court to pre* 
vent injustice and abuse of iw own powers. A. I. R. J923 Nag. 182=19 N. L. R. 

36—6N. L. J. *00 = 71 Ind Cas. 436 To relieve party from result of his own mis- 
takes or to enable him to evade law of limitation, the inherent power cannot be 
revok.d A. I, R. I 9 M Mail <17-43 M. L. J, 15<- ,6 L W. I7S-(I92I) M. W. N. 
514=30 M. L T. |H. C ) 135 — 70 Ind. Cas. 743 This section cannot be so used as 
to override the provisions of the law of limitation. A. I R. 1922 Lah 266 = 66 Ind. 
Cas 270. Th^ suction smpo.cts Coons to deal iv.th their own decrees and orders. 

-J?.-. 3,48=45 Ind Cas. 552. All trial Courts including Revenue 
• Cas. 621 Sections 131, 152 and I53 
St instance and Courts with appellat® 

• step by way of amendment which were 
t 38 A. 398-34 Ind. Cas. 79- The 
which are in comformity with judgment. 
j4 ‘iju. ““tje wnai utcree omitted 10 give relief of mesne profits 

appeal was not filed therefrom. 

^ *^r cannot be resorted to for the por- 
925 Mad. 886 = 48 M. L J. 512 = 88 Ind 
. _ ' ever* under s. 151 in case not mentioned by 

fo2rRa'L°V7"t"tV"‘r l’ nordttr'red. ‘a! I.”£ 

o?dcr this sc"on .'’s'Lnh^’41^ ' P”""’ 

High Court can under s, 131 pass such orders and give such directions as it finds 
necessary in the circumstances of a particular case, pending anneal to the Privy 
Council. A. 1. R 1931 Cal. 79=34 C W. N. 631= 129 Ind. Cas. 833. Memorandum 
of Appeal can be changed into revision pctiiion by the High Court. A. I. R. 192* 
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Mad. 6 j2*^i M. L. J. 5.J«i 4 L. W. 85=63 Ind. C.n« ?)0, see .nlso 43 Ind. Cas. 779- 
it is the duty of ihe Court to invoices. 151 whenever justice so demands, even in 
absence of precedent. A. 1. R. 1924 Bom 90x25 Horn L U. 713 = 82 Ind. C.is. 851. 
Ue-opcninc of a decision of fact airivcd at upon evidence or in absence of it, cannot 
be allowed except under provisions for review of judgment. A. I. R 1929 Mad. 404 = 
122 Ind. Cas 519 Court is not empowered either by s. 148 or s. 131 to meddle with 
its final decree. A. i. R. 1916 Mad. 1059=97 Ind. Cas 795 = 24 L. \V. 443 Thoutfli 
Court has inherent power to recall order not F*-f*cied there is no power to recall 
one which has been perfected. A successor cuinot therefore recall the p-rfecied 
order of his predecessor. A. I. R. 1922 Pat. 204=69 Ind, Cas 7425 see also A. I. Tt. 
1927 Cal 57 = 97 ind. Cas. 697. Questions cutting at the toot of subject matter 
under dispute can be talcen cognizince of by every Court under the inherent power. 
A. 1. R. 1927 Mad. 143=98 Ind Cas 280. Discretion conferred upon by 5 151 should 
not be exercised unless a strong cases is made out for the same. A. I R. 1927 Cah 
420= , . ... 

made * * * . 1 

540. • ■ ■ • 

subsc-j.i-. .. *. *. ■ • 

251=116 ind.Cas.3t, Abottive proceedings can be set aside and necessary orders 
can bo passed under this section by the High Court. A I. R. 1924 All. 818 = 22 
A. L. J. 29=82 Ind. Cas. 184 Under s 151 the appellate Court has power to 
dispense with a copy of that pait of the decree which is required to be filed under 
Order 4 1> rule i, which is unnecessary for the purposes of the appeal. 40 C, W. N 
129S. Court has power to convert a suit into application. 165 Ind. Cas. 7i5~40 
C. W, N. 856-A. I. R. 1936 Cat. 342. 


This section does not apply to a Commissioner under the Woikman's Compens i- 
lion Act, who cannot exercise power under the same. A. I H. >93'^ Lah. 657=125 
Ind. Cas. 637. Section i$i does not apply to every c^se where ihere is not other 
provision A 1 R 1926 Pat. 27=4 Pat 704 = 7 I*. L T. :9J=9i Ind Ca«. 483 A 
Court cannot order a thing prohibited by the statute. A I. K. 1925 P.-it 435 = 4 Pat. 
180=91 Ind. Cas 213; A 1 R. 1922 Fat 479=1 Pat 277 = 65 Ind Cas 341 Where 
other remedies exist by which justice can be done this section does not apply. But 
It does apply where there are provisions of Uw leading to injustice. It can al>ci be 
resorted to, to override certain provisions of law under exceptional circumstances 
A. 1. R. 1928 Nag. 106=106 Ind. Cas. 575 ; A I. R. 1924 Lab 70=69 Ind Cis 718 = 
40 P. L R. 1922 5 A I. R. 1911 Pat. 49t=2 P. L. T. 251 = 60 Ind. Cis. 368 5 A. I. R. 
2923 Lah. 490=73 Ind. Cas. 136 Apphcairon of s 151 comes in question only co 
prevent injustice and abuse of process of Court. 5 O. L. J. 153 = 46 Ind Cas. 6S ; 
sec also A. I. R. 1923 Oudh 59=25 O. C. 286=70 Ind. Cas. 278 This section 
applies where case is not covered bys. i44- A. I. R 1922 Cal. 28=26 C W. N 408 = 
35 C, L. J. 53=64 Ind. Cas 86|. Procedure to set aside appeal proceedings on 
ground (hat respondent was not liviog on date of hearing is to apply for review. 
Section 151 does not apply toihecasc. 54 Ind. Cas. 284 Order certifying adjust* 
mentof decree cannot be set aside if there is r— 

which IS prejudicial to one party, i P. L. T. 

62 Ind. Cas. 234. Relief cannot be given u * 


pliance with his order withb 
22j = A. I. R. 1932 All 524. ' 
and new categories cannot be 
is accorJing to the terms of th- 
cation for compromise canne 
terms. A 1 R. 1934 Lah. 399 


j8 Review application cannot he 
L. R 1932 Lah. 63. Court has no 


interest of justice A 1. iv. lyjs i-ici. 
decree, proceeds are paid ta one of the decree- 
■e of attaching decree-holder. Court can order 

h. 142. 
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Orders can be passed for tbe ends of justice.— Orders nnder ibis seciion 
can be passed to prevent the miscariiiRe of jostjce. 38 A. 147= IX A. L. J- 1230=36 
Ind. Cas. 585 ; A. I R. 1922 Sind 6=6 S. L. R. 79 = 66 Ind. Cas. 796 ; A !• R. (1922) 
Pat. 149 = 69 Ind. Cas. 300 ; A- I. R. 1924 Oudb 408=11 O. L. J 227=8oInd. 
C.1S, 833; A. 1. R. 1924 All. 818=22 A. L. J. 791 = 46 A. 864 = 82 Ind. Cas. 184; 
A. 1. R. 1930 Lab. 20=11 Lah.L J 93=31 P. L. R. 375=ii9 Ind. Cas. 494 1 A. 
I. R. 1929 All. 743 = (i929) A. L. J. 918=51 A. 1010=122 Ind. Cas. 68$. But order 
based on wrong view that wrong procedure bas been followed cannot be changed 
on the ground of importing justice. A. I R. 1929 Nag. 251 = >2 N L J. 148=27 
N. L. R. 102 = 121 Ind. Cas 57. Even an order not appealed agaiostin the revi 
sional petition can be set aside under 5.151 fay the High Court in order to give 
proper relief to the parties 2 P. L. T. 739=64 Ind. Cas 496 Court can cxeicise 
powers under this section in order to avoid muUiplIcjiy of suits. A. I. R. 1922 
Mad. 193 = 42 M. L.j 563 = = i 5L W. 586=(t922) M. W. N. 268=31. M. L.T. 
(H. C.) 35 ; 63 Ind Cas. 910. High Ccurt can interfere under this section where 
execution is being done minifesily at variance with the decree. 3P. L- J- 435 = 
48 lod. Cas. 104. Court has inherent power under this section to remedy the 
injury c<au$ed to a party by dishonesty ol officer of Court deputed to execute the 
order, by passing necessary orders. A 1. R. 1925 Mad. 1212 = 22 L. W. 387=9* 
Ind. Cas 300. Where a minor himself bid at an auction sale but subsequently 
applied /or not confirming the sale on the ground that he was a miner, he is 
competent to «et aside the sale under s. 151. A I. R. 1937 Lah. 72; see alro 
A. 1. R. 1937 Sind 101 Court has power to decide the question as to who is 
legal representative of deceased for the ends of justice, it O. W. N. 9i7**.A 
I. R. 1954 Oudh 337- 150 Ind Cas. 425 So also Court can restore possession 

to objections for the ends of justice A. I R 1934 Pal. 6S3 

lospite of absence of sufficient cauie for plaintiS's absence Court shauld ose 
ihe inherent power to restore suit if claim is subs'anlial and would be barred by 
limitation. A. I. R. 1924 Pat. 274 = (i9:4) Pat. 280=4 P. L, T. 6IS«7* 

668. Courts are given inherent power under s. 151 to go beyond the law of 

procedure In the interest of justice. A I R. 19:6 All 212 = 24 A. L. J. 37S**48- A. 

3S6. Outrageous valuation of a suit by the plalotiff for the purpose of getting 
It tried by a particular Coutt can be loterlered wnh and corrected under s 
151. A. I R 1928 Oudh 260=107 Ind. Cas. 330. Where pxcess of the Co^t has 
been abused by party Court has inherent power to direct it to make good loss 
caused by such abuse or to restore to other psrty benefit obtained by misleading 
the Court A I R. 19:8 Mad. 610=110 Ind Cas S55. When there aredi»tioct 
provisions in Code, inherent power cannot be invoked. Appellate Court can 
order fresh local enquiry tisell or send case to trial Court to have it 
and decided appeal after considering result, such enquiry is necessary at ap- 
pellate stage. A I. R 1926 Cal 897 = 94 Ind. Cas 393 In a suit to enforce 
contract, order under s 151 allowing a portion of amount chimed bifore right 
to claim is established is bad A 1 R 19:4 Pat. 69=11923) Pal. 290=2 P. L- 
R. 159=5 Pat. L T. 560=77 Ind Cas. 718. For tbe ends oFj'ustice, the CMrl 
IS competent to keep in abeyance the order of suspsnsioa of a pleader pending 
his application fox obtaining leave to appeal to the Privy Council. 14S 1°“ 
Cas. 367 = 0933) A L.J. 221 = A I. R i 935 All. 259 (F. B ). To meet the ends 
of justice High Couit can refuse to be bound by the finding in a remand order 
of a lower Court though not appealed against. A I. R. 1929 All. 43i = (*929) 
A. L.J. 448 = 5* A. 780=121 led. Cas sir. Wtere rights are conferred by the 
sections of the Code and no provision is made for a particular set of facts. 
Courts ought to apply the provisions of the rules which are nearest in point, wuh 
such modifications as may be necessary, and not to refuse relief on the ground that 

the Legislature has not made provision for a particular case, xx L W. 159 = I93* 
M. W. N. 48=A. I. R. 1931 Mad. 303=60 M. L. T. 628. 

Ltoita of exercise of powers tinder this eection — In the presence of 

cannot be invoked A. I. 
J34 Ind. Cas. 339 ; A. I. R 
/. Cas. ro2 1 45 C. L. }• 

. 1926 Mad. 258=23 L. \V. 


, S=A. I R. 1927 Lah. 622 5 
A. 1. R. 1930 Lah 72 = 130 Ind. Cas. 681 ; A. I. R. 1927 Nag. 212 = 23 N. L. R. 79 ; 55 
C.2I9-*47C.L J.69 = io3lad.Cas.864=AIR. 1939 Cal. 850; A. 1. U. 1937 Lab. 
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4)6 ; A. 1. R. 193? AIL iS ; 66 M. L J. 4qS\ $9 C. L. J. 250. Where the Code pro- 

vidcs an alternitive remedy, the Coun has na juns^iiciton to act under s. t;i of the 
Code. 59 C. L. J. 2|8»A. I. K. 1934 Cal. 653 ; see aUo A. I R. 1914 Pat, rSi-t?-* 
InJ. Cas. 288 ; A. I. K. 1934 All. 624-1934 A. L, J. 56) ; 38 P, L R. 373 The Court 
cannot use its inherent pow crs to extend the scope of .a prevision which places limita- 
tion on it. A. I R. 193s Mad. 17S-4I L. W. 111-193; M. W. N. 398-JSOInd, Cas 
ita Inherent powers of Court ought not to he exeicised against the express 
provisions of a statute. An application which bvrrtd both by the law ol limitation 
and by the principle of ret judicata cannot be legally enterlaired or granted 
by a Court in exercise of its inherent power' A. 1 R 1935 !->*’• 60 ; see also 
62 C. 61—156 Ind. Ca*. 126— -A. 1. R. 1935 Cal. 336. Inherent power cannot 
be invoked where there is a direct statutory bar. 6 0. L. J. 55 — 50 Ind Cas. 
>80; A. I. R. 1921 Oudh 46 — 24 O. C. 215-64 Iid. Cas. 217. Inherent powers 
cannot be exercised so as to contravene provisions of the Limitation Act. i Lah. 
363=2 Lah. L J. 249=58 lod. C«. 789: 2 U. P. L. R. Lah, 128=57 Ind 
Cas.15; A. I. R. 1925 Mad. 33« = I7 L. W. 150-71 Ind. Car, 204 » A. I. R 
1924 All. 668 = 46 A. 631 = 22 A. L. J. 583-79 Ind. Cas. 957 5 A. I. R. 1925 Lah. 321 
•=26 P. L. R. S41-7 I.ah. L. J. 13— 86 Ind. Ca<. 256. Section 151 cannot be resor- 
ted to where other remedy ••‘I."” ’ 
oflimiiaiion. A. 1. U 1927 Nag •• ‘ ‘ 1 ■ • ■ 

144=78 Ind. Cas. 416. This • • . ■ 

lermg justice. A. I. R 1927 C . 1 • ■ ' ' 

69 s A. 1 R. 1928 Cal. 179=47 C. L. j.o/- to; lod. Cas. 729 ; A. I K. 1927 Cal' 
1^58 = 98 Ind. Cas, 70; A. 1. R 191600m 139=27 Bom L. R, istijA. I R. 1924 
Rang 274-3 Bur L J. 47-82 Ind. Cas. 418 This section cannot be invoked to 
do what has been expressly prohibi.ed by the Code. A. I. R. 1925 Pat. 36-6 P. L. T, 
309=84 Ind. Cas. 320-3 Pat. 778. 

Court oust state reasons whenever it exercises discretion vested in it by this 
section, A. t. R 19:6 Oudh 59 = 87 Ind Cas.438. Inherent power is not limited to 
ss. 151 and 152 if vested in the Court by its own constitutioo. A. I. R 1925 Cal. 
420-79 Ind. Cas. 586 Decision of Court in exercising inherent power should be 
based on general legal principles subject to special provisions in Code necessary 
far case. (1919) 3 U. B. R. 198-56 Ind Cas 255. An order made cannot be re- 
wiled under this section. A.l R 1924 Pal. 696-5 1'. L.T. 631-79 Ind. Car. 900. 
h. 158 cannot be invoked so as to perpetuate injustice on third partie«. A. I. R. 1924 
Nag. 91 — 20 N. L. R. n — 78 Ind. Cas. 601. Inherent power cannot be invoked to 
co^er jurisdiction not olherwijC possessed. A. J. R. 1923 Oudh 177 — 26 O. C. 
10=10 O. L. J. 36. The interpretaiioa of a provision applicable to a particular 
ease should be based on the language used by the Legislature A I. R. 1924 Mad. 
!A*~45M. L, J 813=18 L.W. 870-33 M. L. T. 207 = 47 M 171 = 76 Ind Cas 836. 

litre remedy by w^y of review is open to plaintiff Court should not exercise 
power to set aside Its own decree A I R 1923 AM 603 = 21 A L. J. 447- 
73 Ind. Cas. 494. Jn a suit for ejectment defendant cannot be ordered to give 
ecuriiv lor tntsne profits since there is no provision made 10 the Code for the same, 
ini^f Oudh 11 = 10 O L J. 209—74 Ind Cas 335 High Court cannot 

, enure property worih Rs. 1700/- had been sold to satisfy a small 

162/- ID as much as it wjs not possib'e for the Revenue Court to sell 
xSc 134 Ind, Cas. 697 — 35 Bom. L R 6tl— A I R. 1931 Bom. 

rhii "’Jtter of furmshmg secumy.the High Court can extend time where the 
ower Court did not exercise discretion A. 1 R 1931 All 727 (F. B ) 


of process — The inherent powers under this section can be used (o 
prevent abuse of process of Court. A I R 1926 AH 212-48 A. 356-24 A L J. 
Ind. Cas. 285. A. I R ipiyMad. 592-S2M.L J 670 = 38 J 364 


' 141. V’v.... ~ • .. ' ” ' , ' ■ issuc ma suit which 

if J • ■ ■ ng the Court 10 follow 

* r t P ■ ■ • otto abuse of process 

of the Court, ' : , , ' 1 • . . ' 393 = 74 lod Cas 656 

Court purporting to prevent abuse must find what the abuse is. A. I R 192S Mad. 

522-1928 M. W. N. 222 = 54 M- J <65 = 28 L W. 1S2-I09 Ind. Cas S2S Court 
has inherent power to investigaie whether certain property should vest la Court 
under s. 47 (-), I’tovlccial Insolvency Act, 1907, so far as process of Court is abosed, 
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Ordera can be passed for the ends of justice —Orders under thlsseciion 
can be passed to prevent the miscarriage of justice. 38 A. 147:214 A. L. J. 1230=36 
Ind. Cas. 585 ; A. I R. 1922 Sind 6=6 S. L. R. 79=66 Ind. Cas. 796 ; A I. R. (19:2) 
Pat. 149 = 69 Ind. Cas, 200 ; A I. R. 1924 Oudh 408=11 O. L. J 227=80 Inil 
Cas. 833; A. I. R. 1924 All. 818=22 A. L. J. 79t = 46 A. 864 = 82 Ind. Cas. 184; 
A.l R. 1930 bah 20=11 Lah. L J 93=31 P. b. R. 375=119 Ind. Cas. 494 ; A 
1. R. 1929 All. 743 = (l929) A L. 7.918=51 A. 1010=122 Ind. Cas. 683. Cut order 
based on wrong view that wrong procedure has been followed cannot be changed 
on the ground of importing justice. A. I^ R. 1929 Nag. 251 = 12 N L. J. 148 = 27 
N. l» R. 102 = 121 Ind Cas 57. Even an” order not appealed against in the revi 
sional petition can be set aside under s.151 by the High Court in order to give 
proper relief to the parties 2 P. L. T. 739=64 Ind. Cas. 496. Court can exeicise 
powers under this section in order to avoid multiplicity of suits. A. I. R. iQ-- 
Mad. 193 = 42 M. L J 563 = = i5L \V. 586=(I922) M. W. N. 268 = 3i_ M. L T 
(H. C.) 35 ; 68 Ind. Cas. 910 High Ccurt can interfere under this section where 
execution is being done manifcsily at variance with the decree. 3I’. L. J. 435 = 
48 Ind Cas. 104. Court has inherent power under this section to remedy the 
injury caused to a piriy by dishonesty of officer of Court deputed to execute the 
Order, by passing necessary orders. A I. R 1925 Mad. 1212 = 22 L. \V. 387=91 
Ind Cas 300. Where a minor himself bid at an auction sale but subsequently 
applied for not confirming the sale on the ground that he was a minor, be is 
competent to set aside the s.ale under s. 151. A I. R. 1937 Lah. 73 J see also 
A I. R. 1937 Sind 101 Court h.as power to decide the question' as to who is 
legal representative of deceased for the ends of justice 11 O. W. N. gt7 = A 
1. R. 1934 Oudh 337=150 Ind. Cas. 425 So alto Court can restore possession 
to objections for the ends of justice. A. I R. 1934 Pat. 683 


Inspite of absence of sufficient cause for plaintifTs absence Court should use 
the innerent power to restore suit if claim is subsiantial and svould be barred by 
limitation. A I. R. 1924 Pat 274= (1924) Pat 280-4 P L. T. 6IS*72 IntJ* ^as 
668. Courts are given inherent power under s. 151 10 go beyond the lawol 
procedure in the interest of justice. A I. K 1926 All 212 = 24 A. L. J. ^ 

356._ OuiMgeous valuation of a suit by the plaintiff for the purpose of getting 
It tried by a particular Court can be Interfered with and corrected under * 
151, A.l R. 1928 Oudh 260=107 Ind. Cas. 330. Where p'ceess of the Court hus 
been abused by party Court has inherent power to direct it to make good loss 
caused by such abuse or 10 restore lo oiher nirty benefit obtained by mislMOing 
the Court A I R. ig'g Mad. 6io=ito Ind. Cas 555. When there aredistmct 
provisions in Code, inherent power cannot be invoked. Appellate Court can 
order fresh local enquiry iiself or send case to trial Court to have it made 
and decided .appeal after considering result, such enquiry is necessary at ap- 
pellate stage. A I. R. 1936 Cal 897=94 Ind. Cas 393 In a suit to enforce 
contract, order under s. 151 allowing a portion of amount claimed btfore light 
to claim is established is bad. A I R. 1924 Pat 69 = fiQ2t) Pat. 290=2 P- 
R. 159=5 Pat L T. 560=77 Ind. Cas. 718. For the ends ofjusiice, the Court 
IS competent to keep m abeyance the order of suspension of a pleader penuiag 
his application for obtaining leave to appeal to the Privy Council. 145 
Cas. 367=(i933) A L. J. 23t = A, I. R. 1933 AH 359 (F. B) To meet the end^ 

of justice High Court can refuse to be bound by the finding m a remand order 

of a lower Court though not appealed against. A. I. R. 1929 AH. 42» = ('9J9> 
A. L. 7.448 = 51 A 780=121 Ind. Cas 211. Where rights are conferred by the 
sections of the Code and no provision is made for a particular set of facts. 
Courts ought to apply the provisions of the rules which are nearest in point, wh 
such modifications as may be necessary, and not to refuse relief on the ground that 

the Legislaiiire has not made provision fora particular case at L. W. 359-=*93' 

M. W. N. 48 = A. I. R. 1931 Mad. 303=60 M L. T. 628. 

Limits of esercise of powers under this eection— In the presence of 

specific provisions governing a pariicnlar case, this section cannot be invoked A.l. 

R. 1930 Lah. 26=11 Lah. L. 7. 342=31 p. L. R. 658=i24lnd.Cas.339 ;A.I.R- 
1930 Lah. 789=31 P. L. R. 477=12 Lah L J 71=122 Ind. Cas. 10254S C. L. ]■ 

557 = 104 Ind. Cas. i88 = A. LK i927Cal6s7;A I. R. 1926 Mad. 258=33 L- 'V. 
85 = 92 lud. Cas. 615 ; A. I. R. 1924 Nag. 323=78 Ind. Cas 72 : 102 Ind, Cas. 543* 
A. I. R. 1927 Nag. 262 ; 28 P. L. R. 554=' 103 Ind. Cas 42S = A. I. R. igJ7 Lah. 622 ; 
A. 1. R. 1930 Lah. 72 = 130 Ind. Cas. 681 ; A. I. R. 1927 Nag. 212=23 N. L. R. 79 • 55 
C. 219=47 C. L. J. 69 = 103 Ind. Cas. 864»A.IR. 1929 Cal. 850; A. I. R. I 937 Lab. 
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416 ; A. I. R. 1937 AIL iS ; 66 M. J. 49 S» 59 C. L. J. J50. Where the Code pro- 
vides an ahernatire reracdv. ’ 


. ^ .‘1. vv. lx. 3y3-*J5() Ind. Cas. 

■ ‘setcised agairst the express 

■ • »!h by ihe J.iw ol JImJiation 

. . I . cDtenaired or granted 

by a Court la exercise ©fits inherent powcrr A. I. U. tojj Lah. 60 ; sec also 
63 C. 6ia>i;6 Ind. Car. 126= A. I. R. 1935 Cal. 336. Inherent ro«er cannot 
be invoked where there is a direct staiotciy bar. 6 O. L.J. 55 = 50 Ind Cas. 
180; A. I. R. 1921 Ondh 46=24 O. C. 2*5 = 64 Ird. Cas. 2J7. Inherent powers 
cannot be exercise’ .... . . -• •• lation Act. 1 Lah. 

363 = 2 Lah. L J. . • Lah. 128 = 57 Ind 

Cas. is; A. I. R. :.tr, 204; A. I. R 

1924 All. 668=46 I R. 1925 Lth. 321 

= 36 P. L. R. S41 = ^ , cannot be resor- 

ted to where other remedy was open but was not t.tken advantage of within period 
of limitation. A. I. R 1927 Nag. 197=101 Ind. Cas. 320 5 A. I. R. 1924 All. 446 = 46A 
144=78 Ind. Cas 416. This section should be invoked in proper cases for adminis- 
tering jostice. A. L R. 1927 Cat. 534 = 54 C. 40S=3> C W N 576=103 Ind. Car. 
69 J A. I R. 192S Cal. 179 = 47 C. L. 1.87=107 InJ. Cas. 729 5 A. I R. I 0:7 Cal' 

153 = 98 Ind. Cas. 70 5 A. I. R 1926 Uotn 139=27 Bom. L. R. 1511 ; A. I R. 19:4 

Rang. 374 = 3 Qur L J. 47 = 82 Ind. Cas. 418 This section cannot bs invoked to 

do what has been expressly probtbi.ci by the Code A I R 1925 P.it. 36 = 6 P. L. T. 

309=84 Ind, Cas. 320-3 Par. 778. 


Court must state reasons wheitever 11 exercises discretion vested tn It by this 
section. A. 1 R 1926 Oudh 59=87 Ind Cas. 438. Inherent power is net limited to 
ss. 151 and 152 ifsested in ibe Court by its own constitution. A. I. R. 1925 Cal. 
420 = 79 Ind. Cas 586 Decision of Court m exercising inherent power should be 
based on general legal principles subject to special provisions in Code necessary 
far case. (1919)3 U. G. R t9S=56Iod Cas 255. An order 171.106 cannot bo re- 
called under this section. A. I. R 1924 Pat. 696=5 P. L. T 631 = 79 Ind. Cat. 900 
S. 1 58 cannot be invoked $0 as to perpetuate injustice on third pariier. A. I. R. 1934 
Nag. 91 = 20 N. L. R. 11 = 78 Ind. Cas. 601 Inherent power cannot be invoked to 
confer jurisdiction not olherwue possessed. A. I. R 1923 Oudh 177 = 260 C. 
10 = 10 O. L. j. 36. The interpretation of a provision applicable to a particuhir 
case should be based on the language used by the LcgisUinre A I R. 1924 M.icl. 
114=45 M. L. J. 813 = 18 L. W. 870^33 M. L. T. 207=47 M 171 = 76 Ind C.is. S36. 
Where remedy by wwy of review is open to plamtifT Court should not exercise 
inherent power to sec aside Its own decree. A I R 1923 All 603=21 A L. J. 447B 
73 Ind. Cas. 494. In a suit for ejectment defendant cannot be ordered to cive 
security for mrsne profits since there is no provision made tn the Code for the s.ime. 

A. I. R. 1924 Oudh “J r -*• n 

iniefere where an enti ■ • 

decree of Rs. 162/- ■ ■ 

a portion of the propei • ' ' . 

385. In matter of fu '■ ■ . ■ • . . . 

the lower Court did n ' 


Abuse of process — Tho inherent powers under this section can be used to 
prevent .abuse of process of Court. AIR 1926 All 212 = 48 A. 356 = 24 A. L I 
??S =93 Ind. Cas 285, A. I. R. 1927 Mad. 592 = 5* M L J- 670 = 38 M. L. J. rffi 
= 102 Ind. Ca». 396; A I. R 1924 Mad. 100=45 M. L J 3 ' 2 -(i 923 ) M. \v N 
672-77 Ind. Cas. 12 J A. I R. »9*8 All 108= 50 A. 335 = 25 A L J 1083- 108 Inj' 
'' i ‘ * ' ■ A sun whlci,' 

ng the Court 10 f„i|ov, 
- ■ • ‘ . , ntionbuic of process 

01 luu \.,ouri. A 1. K. 1923 All. 4 y>-a> “• *- •». I'ld. C.ii 656 


01 luu \.,ouri. A 1. K. 1923 All. 4 y>-a> -• J. 3 'J 3*"74 I'ld. C.ii (,t(. 

Court purpottinc to nrevent nbuse must find what the abuse is A. I. R. in.ii 11 
522=1928 M. W. N 222 = 54 M.L J. C65-28 L.\V. 152-109 Ind. Cm. 538, ciSi 
has inherent power to investig.xie wlieihcr certain property ilmiiM vest (u Cr«,. 
under s. 47 (ah I’loiir.cial Insolvency Act, 1907, so far as proem of Cniin !■ 1.1^.™' 
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Ordera can be passed for the ends of justice.— Orders under this section 
can be passed to prevent the miscaritafre of justice. 38 A. 147= u A. L J. 1230=36 
Ind. Cas. 585 ; A. I. R. 1922 Smd 6=6 S L. R. 79 = 66 Ind. Cas. 79S ; A. 1. R. (1922} 
Pat, 149 = 69 Ind Cas. 200 ; A. I. R. 1924 Oudh 408=11 O. L J 227=80 Ind. 
Cas. 833; A. I. R. 1924 All. 8 i 8<=22 A. L. J. 791 = 46 A. 864 = 82 Ind. Cas. 184; 
A. I. R. 1930 Lah. 20=11 Lah.L J 93=31 P. L. R. 37S=ng Ind. Cas. 494; A. 
I R. 1929 All. 743=(i929) A. L J. 918=51 A. 1010=122 Ind. Cas. 685 But order 
based on wrong view that wrong procedure has been followed cannot be changed 
on the ground of importing justice. A. I R. 1929 Nag. 251 = 12 N L. J. 148=27 
N. L. R. 102 = 121 Ind. Cas 57 Even an order not appealed against in the revi- 
sional petition can be set aside under s. 151 by the High Court in order to give 
proper relief to the parlies. 2 P. L. T. 739=64 Ind. Cas. 496. Court can exercise 

powers under this section in order to avoid multipliciiy of suits A. I. R. 19-- 

Mad. 193-42 M. L.J 563 ==i 5L W. 586={1922) M. W. N. 268=31^ M.L.T. 
(li. C ) 35 ; 68 Ind. Cas gio High Court can interfere under this section where 
execution is being done minifesily at variance wiih the decree. 3P L.J. 435 = 

48 lod. Cas 104. Court has inherent power under this section to remedy the 

injury caused to a party by dishonesty ol officer of Court deputed to execute the 
order, by passing necessary orders. A I R. 1925 Mad. 1212 = 22 L. W. 387=91 
Ind Cas. 300. Where a minor himself bid at an auction sale but subsequently 
applied for not confirming the sale on the ground that he was a minor, be is 
competent to set aside the sale under s. 151. A 1. R. 1937 Lah. 72; see aUo 

A. 1. R. 1937 Smd 101. Court has power to decide the question as to who is 

legal representative of deceased for the ends of justice. 11 O. W. N, 9i7'»A. 
I. R. 1934 Oudh 337“ i5« Ind. Cas. 425 So also Court can restore possession 

to objections for the ends of justice. A. I R. 1934 Pat. 683 

Inspite of absence of sufficient cause for plaintiff’s absence Court should use 
the inherent power to restore suit if claim is subsiantial and would be barred by 
limitation, A. I. R. 1924 Pat. 274- (1924) Pat 280 = 4 P. L. T. 615 = 72 Ind. Cas 
668. Courts are given Inherent power under s. 151 to go beyond the law of 
procedure in the interest of jusiice. A I. R, 1926 All 212-24 A. L J. 375*48- A 
356- Outrageous valuation of a suit by the plaintiff for the purpose of getting 
it tried by a particular Court can be interbred with and corrected under *• 
151* A, I R, 1928 Oudb 260— 107 Ind. Cas 330. Where p'ceess ofthe Court h*s 
been abused by party Court has inherent power to direct it to make good loss 
caused by such abuse or to restore to other party benefit obtained by misleading 
the Court, AIR 1918 Mad. 610=110 Ind. Cas. 555. When there are distinct 
provisions in Code, inherent power cannot be invoked. Appellate Court c.in 
order fresh local enquiry iiself or send case to trial Court to have it made 
and decided appeal after considering result, such ennuiry is necessary at ap- 
pellate stage. A. I R. 1926 Cal 897=94 lod. Cas 393 In a suit to 
contract, order unoer s 151 allowing a portion of amount claimed before right 
10 claim IS established is bad AIR 1924 Par 6g = {ig2^i Pat. 290*2 
R 159-5 Pat. L T. 560=77 Ind, Cas. 718 For the ends of justice, the Court 
IS competent to keep in abeyance the order of suspension of a pleader pendiog 
his application for obtaining leave to appeal to the Privy Council. I45 1“^ 
Cas. 367=0933) A L. J. 22 i = A, I R. 1933 AIJ 259 (F. B.).^ To meet the ends 
of justice High Court can refuse to be bound by lU finding in a remand ord« 
of a lower Court though not appealed against. A. I. R. 1929 All. 42i*(«929) 

^ 780=121 led. Cas 211. Where rights are conferred by the 
no provision b made for® a particular set of facts. 

1. ^ provisions of the rules which are nearest m point, wuh 

the necessary, and not to refuse relief on the ground that 

M W N A 1 R° case. 33 L. W. 35'5=i93> 

W. W. N. 48=A. 1. R. 1931 Mad. 303=60 M. L. T. 628 

Powers under this section -In the presence of 
governing a patiicuUr case, this secu cannot be invoked A. L 



S. 151.] 


TUB CODE OP CIVIL TROCBDURB. 


353 


TOltiaTy dtcttt which \s in accordance wiA ihe jQdRmcni in a mortgage suit there 
was no provisions for interest, amendment in final dectee allowing the same cannot 
be aliened. A. I. R. I92t U. B. 5 = 4 U.D.R. 1=63 Ind. Cas 799 Sectionira applies 
' .. 1.. . • . •. . • ' he plaint, sale 

■■ ■• •• I *rs can be exer- 

. * . ■ ■ ■ J 784 = A.I.R, 

' ■ • : • ■ (Rev.)=A.I.R. 

■ ! . W. N.633512 

^ mortgage suit 

did not provide for sale, but the final decree contained a provision that on the 

. . , * , 'ould be sold, A/Wihat ss. 151 and 152 were 

not a case of mistake or omission.A,I.R.i93i 
' j ■ ■ ■ * m sale certificate due to misdescription in 

• „ •• ■ , • “in be corrected tinders 151. A. I. R. 1937 

Oudh 144 5 1936 O. W. N. 575" *nd. Cas. 233 j A. I R. 1934 Lab. 29 ; ii 0. W. 
N. 550 ; see also 1935 M. \V. N. 378=A. I. R. I9JS Mad. 420, Amendment of decree 
can be made under this section where the mongaged property is incorrectly described 
in the phiint, preliminary decree, etc. A. I R. 1935 Rang, 522. Where the judg- 
ment and decree fail to give cRect to the teal intention of the Court and the Court 
refuses to amend the decree under s 152, it is open to the Chief Court to interfere 
under this seciion. 1935 O. W. N. 968=A. 1. R. 1935 Oudh 461 = 157 Ind. Cas. 810. 
The Court has ample powers under s. 151. if not under s. 152 to correct its mistake 
and .amend its decree so as to bring it in accordance with the agreement of parties. 
A. I. R. 1934 Rang 108=150 Ind. Cas. 72t. An amendment in the judgment and 
decree of Court can be made when during the pendency of the suit there had been a 
change in the circumstances of the case. A. I. R. >934 Lah 735- 

Compromise decree.— Compromise decree as a result of fraud upon the Court 
can be reversed under s >$<• A I R 1927 Pat- 3$4«>6 Pat. 108= 105 Ind. Cas. S71; 
see also A. 1 R. 1922 Mad 446*»43 M. L. J 290»(i922) M. W N. 495-3 JM.L. T. 
132«i6 L. W. 440 = 70 Ind Cas 425 Court has no inherent power to set aside 
consent decree. 26 S L R 395. But where a suit is compromised and a decree 
passed it is open to the plamiilT to apply under $■ ) S> to have the compromise decree 
cancelled on the ground that they had not concerned to the terms therein 
mentioned. 8 0. W. N. 1267. 

Admission of evidence —In a fit case the Court can admit a document which 
was improperly rejected by the lower Couit 138 Ind. Cas. 3:8=33 P. L. R. 152 = 
A. 1. R 1932 Lah. 267. 

'' *• *. ■ r ' ’to revise Its own order 

I 1. 1. R. 1932 All. 656. The 
■ • • nisconduct of arbitrator, 

Partition. — The inherent power shonid be applied where the decree of the lower 
Court directs p.ittition in an impossible manner, a? L. R. 341, 

Consolidation of suits and appeals — Courts are empowered to consolidate 
suit* even without ihe content of the p.ariies A I. R. 1922 P.it 566=3 P. L T. 
584 = 1 Pa*. 669 = 67 Ind. Cas. 1000 ; see also A. ! R. J924 Nig. 196 = 75 Ind Cas. 
917 ; 40 Ind. Cas. 182. Consolid.ation of appeals c.m also be made under s. 151 
apart from Order XLV, rule 4. 3 Pai. L J 446 = (i9»8j Pat. 259=45 Ind Cas 551; 

A I R. 1923 All. 490 (F. B.) = 2I a. L. j. 465=45 a. $'> 6=74 Ind. Cas 4” i 3< M L. 

J. 279=45 Ind. Cas. 468. Appeals once consolidated lor whatever reason, form in 
fact one appc.al .and parlies in suit most be regarded as parties in one suit. A. I R. 
1923 l*.at. 215=70 fnd Cas. 782. Effect of order declaring .appeals to be analogous 
is not that of consolidation but merely that they shall be beard together and order 
in one does not unless so stated govern the other. A I. R. 1925 Par, 765=7 P. L. T. 
43t=4Pat 448=1925 I’at 345=93 Ind Cas 129 

Costs — Court ran under inherent poorer enforce in such manner as it thought 
proper, p.ayment of costs, m favour of Commissioner in connection with execution 
of commission reco\erablc from p.amcs, and proceeding taken if not proceeding 
between parties withm s. 47, the order is not appealable A I. R_. 1924 All. 192=74 
Ind Cas. iE6. Order to pauper to pay costs of amendment "in cash and order 
dismisdng a suit in failure of the same Is bad A- 1. R- >922 Bom. 385=24 Dorn. . 
L. U. 924 = 47 IJ. 104-69 Ind Cas. 207. Where third party conducts proceedings,'' 
C. P. Code— 45 / 
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costs in insolvency can be ordered to be paid if {icts show that there has been abuse 
of the process of Conit. at C. \V. N. 826»26 C. L. J. 44='to Ind. Cas. 999 Order 
as to costs cannot be altered by the ioccessot in ofiite except in ttviesv or undtt 
s. 152. A. I. R. 1925 Pat. 47 = 3 Pat. 654=82 Ind. Cas. 8t3. 

DlsmtBsal for default. — If an application under Order 9, rule 9 is made 
when' the period for it has expired, s. iji cannot be invoked to set aside a 
dismissal for default. A. I. R 1931 Cal 3f9»SsC, L. J. 23=129 Ind. Cas 778; 
23 N. L. R. 183 = 107 Ind. Cas. 193=A. I. R. 1928 Nag. 91. Where m an appliciiion 
really purporting to be for restoration of a suit, the word “review" is used, the suit 
should be restored despite the technical objection. 58 Ind. Cas 748. An appeal 
dismissed for default can be restored by Court under its inherent power. 45 b. 
648=23 Bom L. R. itQ=f)0 Ind. Cas 919. Otderunders. 1 51 restraining execution 
application dismissed for default without due notice to the judgmeni-dehior is not 
maintainable. A. I. R. 1926 Oudh 59=87 Ind. Cas. 438. Mistaken Order of dismissal 
for default can be set aside under s. 151. A I. R, 1928 All. 301 = 26 A. L. J. 382= 

" ' ■ ■ been adjudged insolvent and 

default is bad and can be set 
' =*53 C 844 = 98 Ind. Cas. 281. 

y remaining absent when he 
‘.son therefor, so as to interfere 
8 Bom. L. R. 626=50 B. 457 
=96 Ind. Cas. 41 *■ The Court cannot under s. 151 set aside the order of dismissal 
for default or an order passed in applicatioos under Order XXJ, rr. 97 2^“ 

too on suScient cause being shown, since there is no justification in taking resort 
to s. 151 when other remedies already exist. A. I. R. 1929 Mad. 757“52 M. 859= 
57 M. t. J. 387=30 L. W, 424=120 Ind. Cas. 567. 

Execution.— Inherent powers should be invoked for execution of Court, procedure 
whereof Is not clearly provided in the Act under which it is passed. A I. R. 19^9 AH* 
211=114 led Cas. 890 ; A. I. R. 1936 Pesh. 115 ; but see A. I. R. 1936 Pat. 178* 
x6i Ind. Cas. 933. Section 151 can be invoked to refuse to confirm sue ion sale only 
when It is shown that the Conrt is misled by misstatement or noD*disclosure of 
relevant facts. A. 1. R. 1926 Nag. 17=88 Ind Cas, 693 ; see also A. 1. R. »93® Lah. 
793*=J36 Ind Cas. 4435 A I. R. 1923 Mad. 635=44 M. L. j. 680=72 Ind. 
Cas. 545 } 6g Ind. Cas. 872. There is no inherent jurisdiction in a Court to 
.aside a sale outside the provisions of Order 21. 1933 A. L. J. 392=A. I. K. 
1932 All. 403; see also A, I. R 1923 Bom. 51 = 24 Bom. L, R. 1167=7610^ 
Cas. 433 5 A. I. R, J930 All. 5»3-t?4 Ind Cas. 48; but see A. I. R. 19*7 Lal^* 
153=28 P. L. R. 86=99 Ind. Cas 29«. But the Court should not except io 
very substantial circumstances set aside a rule suo tnotu without proof of any 
substantial injury under s. 151. A. I. R. 1925 Sind 253=18 S L. R. 39=86 Ind. Cas. 
1045. In considering validity of execution sale, appellate Court need not confine 

itself only to order 21. rule 90, but it may act even under s. 15 1. A. I. R. 19*4 
778=47 M. L. J. S49'=(‘924) M. W ^.842=84 ltd Cas. 975 ; see also A. 1. R. 
1925 Oudh 128 = 80 Ind. Cas. 444 ; A 1 R. 1924 Mad. ioo = (i933) M W. N. 672 = 
45 M.L.J 312 = 77 Ind. Cas. 12 Court has inherent power to transmit certified copies 
of necessary documents to Court in Native State to enable it to execute decree 
though the decree itself cannot be transferred. 13 Btir. L. T. 145=61 Ind. Cas. 
704. The Court cannot invoke s. 151 when the applicant has his remand under 
Order 21, rule 89, but did not avail himself of it. 136 Ind. Cas. 735 = 33. P- 
L. R. I46=A. I. R. 1932 Lab. 238. The order dismissing the application 
for execution is appealable, and where no appeal has been preferred from 
that order the application cannot be resicrcd under s. 151. A 1 R. 1932 Oudh 
220 = 9 O- 'V. N. 43o*=« 38 fnd Cas. i49=A. I. R.'i932 bad”h 445. Where an 

r.^iprnon nefit'on bv J r— ... J . . • 


v-t . J. - oa icjms as to cost. 30 u vv. 

367=55 C. L. J. i 84 = A. I. R. J932 Cal. 569 Where after the Court sale and before 
Its confirmation the judgment-debtor was shown to have leased the properly and 
realised a portion of the rent and thereupon the purchaser applied for a prohibitory 
order against the judgment-debtor and tenant as regards the paying and 
receiving of rent : Held that although the prohibitory order could not be 
Issued under s. 47 oc Order 21, rule 46, it could be passed under s. 151 as the 
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ends of justice required the sam*. 13'^ Ind. Cts. 4 = 33 P. L. R. 43S*«A. I. R. 
1932 Lah. 595. Where same property has been sold twice in execution of decrees 
of different decree-holders an application for rateable distribution is put in long 
before the confirmation of the first sale, but the Court, in iRnonmce of these facts, 
confirms the second sale, h has inherent power to avoid abuse of process of Court 
and to set aside its order of confirmation of second sale on being appraised of the 
iruefacts. 11 P. ajoeia P. L. T 639—131 Ind. Cas. 616. There is no inherent 
jurisdiction in a Court to set aside a sale ontside the provisions of Order ei, 1932 
A. L. J. 392- A. I. R. 1932 All. 403 ; see also 136 Ind. Cas. 755 = 33 P. L. R. 146= 
A. I. R. 1932 Lah. 238. 

Attachment like any other order can also be revived by the Court under s. i5t if 
it is necessary in the interest ot justice A. I. R. 1922 Nag. 367^:4 N. L. J. 118 — 
18 N. L. R. i52 = 64 !nd. Cas.4oa There is inherent power in Court to release 
property from illegal attachment apart from Order 21, rule $6, the Code not being 
exhaustive in that respect. A. I. R. 1921 Pat. 40^ = 3 P.L.T. 340 = (t92l) Pat. 
305— 61 Ind. Cas 923, To restore execution applicaiton unders 151 strong grounds 
are necessary as would be required for appliciiion for review. A. I. R. 1922 Oudh 
201 = 73 Ind. Cas. 73. profits for period for which decree.holder was out of 

possession due to pendency of execution owing to filing of appeal which is subse- 
quently dismissed can be awarded by Court under inherent power. 63 Ind. Cas. 43. 
Where an execution sale admittedly contravenes the express direction of the Court, 
the Court can rt/o mo/u set aside the sale under s. 151. 13 Lab 603:3134 Ind. Cas. 
292 = 33?. L.R. 863 = A. 1. R. l93i_Lah 314; see also 143 Ind. Cas. 434-64 M. 
L. J sW-A. I. R 1933 Mad 399. c.x parte order in execution proceeding can be 
set aside under this section A. I. R 1931 Sind 97 (F.D >=133 Ind. Cas. 65 

Ezparte order.— There is 00 inherent power in Court to set aside ex parte 
decree passed by itself ; it can do so only under Order IX, rule 13 A. I. R 1933 Lab. 
147 = 73 Ind. Css. 660 i A. 1. R. 1927 Lah 372 = 101 Ind Cas. 617 ; A. I. R, 1923 
Pat 479=1 Par 277 ; A 1. R. 1922 All 441 = 19 A L. J 907 = 64 Ind. Cas. $37 j 
A.I. R 1921 Sind 38= 1 5 S L R6i-6j Ind. Cas. 131 Uutitcannot be laid down 
as a hard and fast rule that to no circumstances cau power of Court unders, 151 of 
the Code, be exerci>ed except under provisions of Order IX, rule 13. A. I, R, 1921 
Pat.49» = *P.L T.2Si“6olnd. Cas. 368 , see also 34 Bom. L. R. I435-A.I.R. 
1932 Bom 634 s 34 Beta. L. R, 7<4 = i38 Ind. Cas. 248=A. I. R. 1932 Bom. 271 = 

r o ti«r.. tu. 

' ■ • • • -gislature. 

•• • . . . .7(F.B.) 

. ■ • * •••.'% • • • , . . ■ power of 

‘ \ . • ilicant is 

' * .. ■ itherwise 

it is only m exceptional circumstaoces ibats. i$i can be resorted to. A. I. R. 2937 
Sind 223=103 Ind. Cas. 129 Under peculiar circumstances Court cau under 
s. 131 set aside ex Parte decree at themstance of person nota party to the 
original suit and make him a defendant and allow him to defend the suit. A. 1. R. 
1928 Rang. 373— 6 Rang 694 = ll3lDd. Cas. 611 ; but see A. 1. R. i9z2M2d.t93= 
42 M. L.J. 563=15 L W 586=31 M. L. r. (H, C) 35 = 68 Ind Cas. 910. There 
is no remedy unders 151 if : 
decree of Small Cause Court 
go in revision under s 25, 

95 = 98 Ind. Cas. 658. Extensic 
application can be revoked 01 

725- 

BspuDging from record — Irrelevant and scandalous matters can be expunged 
ftoni the judgment of a lower Court by a High Court on an application by a person 
not a party to the case. But this power 1$ to be exercised only m exceptional cases. 
35 M, L. J. 368 = 47 Ind. Cas 9S1. Adverse remaiks on the character and credi- 
bility of witness cannot be expunged fiomthejudgment of a lower Court unless the 
same IS subject to appeal or revision A. 1. R. 1922 AIL 107 = 44 A. 401=20 A. L.J. 
s6l — 4 U. 1*. L. R tA)/6s=2jCr. L J 549— 66 Ind. Cas. JO05. Where Sub-/udge 
amending “Devasthanam Scheme petition* remarked “trustees did not care for 
Devasihanam*, this IS not a case where High Court can expunge the remark by 
exercising inherent power. 33 Ind Cas 608 = 3 L. W. 283. U'here remarks In 
judgment cast a slur on a department of Government and was uncalled for, the 
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remarks should be evpuDged from the judgment. 146 Ind. Cas, 215=34 P. L. R. 
9I9«A. I, R. 1933 Lab. 711. 

Extensionoftitne— Ordinary period of limitation cannot be extended under 
s. 151. A. I. R. 192s Pat. 479=1 Pat. 277=65 Ind. CaS. 34* ; see also A. 1 . R. 19'^ 
Nag. 913=23 N. L. R. 183=107 lod. Cas. *93 5 A. I R. 1926 Lab. 135=^9 
Cas 42? ;L R, iA. 73 Revj 2? P. W. R. 1920=116 P. L. R. 1920=55 lod. Cas. 
55 ; ig M. L. T. 192 = (« 9 J 6 ) i M. W. N. 179=3 L. W. 271 = 33 Ind. Cas. 9^ 
Time fixed by a decree for specific performance of a contract to sell cannot be 
extended either by original or appellate Court under s. 151. 19 M. L. T. 137=3 
L, W. 72=32 Ind. Cas. 401 , but see 8 Bur. L. T. 83=32 lod. Cas 509 ; A. 1 . R- 
rg 27 Rang. 3 ir = 5 Rang 615=6 Bur. L. R. 1:16^10^ lad. Cas 467. Time Sxed hy 
a decree cannot be extended by the executing Court under s 151. 15 N.L.R.39- 

49 Ind Cas, 840542 A. 639=18 A. L, J, 826=57 Ind. Cas. 16. Under s. JOi 
Court can fix time for filing objections to the Commissioner’s report in a pilition 
suit and reject those that ate filed afterwards. 17 A. L. J. 498 = 5® Cas. 152 
Where payment of costs ivas made a condition precedent tor the acceptance of 
appeal, and such payment was not made within time allowed for the same, time 
cannot be extended either under s. 151 or s. 148. A. I. R 1925 Pat. 153 = 80 IQ'L 
Cas 575. Order extending time upon application for review cinnot be dismbmed 
as Court has jurisdfction to grant extension and the order is upon application for 
extension and not for review. A. I R. 1925 Pat 432 = 90 Ind. Cas. 79 In 
deliberate default of payment, lime cannot be extended under this section. *933 'L 

W. N. 879. 

Fraud- —This section Can be resorted to, to prevent any miscarriage of justice 
by reason of any reason of fraud by the parties. A. 1 . R. 1927 Mad. 813=39 M* L. 
T. 54 «i 6 L. \V. 481 Consent decree can be set aside by a Court under 8. 15* 
the ground that the consent was caused by fraud. A. I. R 1923 Pat, 483={i923) 
Pat. 197 = 3 Pat. 731 = 77 lod, Cas. J4 ; but seeA. 1 . R. 1929 Cal. 470“33C. W. N. 
883—115 Ifld. Cas. 177 5 A. I. R 1929 Nag iit — ti8 Ind. Cas 6r 5 A. I R. i 9-4 All- 
398—46 A. 245=23 A. L, J. 118—82 lod. Cas. 1022. Question of frau i should 
not be looked into except when it works injustice. 48 Ind Cas 135 = 20 Bom. L. K. 
^9. Execution of decree can be stayed under s 151 on the ground that 

it was obtained by fraud but It can be SO done under Order XXI, rule 29. A.I/L 
1923 Lah. 514=75 Ind. Cas 419. Court has Inherent jurisdiction under this section 
to vacate an order obtained by decree-holder by tnisrepreseatatton. A. I R * 92 ' 
Sind 111*131 Ind. Cas 717. Amendment of decree obtained by fr.tud upon the 
Court can be made under this section But if the fraud has been practised u|Wa 
ibe party, the remedy is by way of suit. A. I R 1934 Pat. 229 Court can under 
inherent power restore property wrongfully attached. A. I. R. 1937 Lib, 29 Where 
an order permuting withdrawal of the suit was obtained by pr.ictiiing fraud upon 
the Court by defendant acting m collusioa with minor plaintiffs next friend and 
the Court subsequently vacated us order . ffe/ii that the Court had power under 
s, 151, C. P. Code to vacate 3B order obtained by aiisieadtag and pTaetising fraud 
upon Court A. I. R. 1937 Sind loi. 

Injunction. — Court possesses inherent powers to act ev debt io Jusliiiisf. A 
strong case must be made out and it must be shown that there is no other re- 
medy open to which party can protect himself from consequences of inja'X 
complained of Court will issue temporary injunction, if it is shown to be apP*fJ' 
priate relief and unless defendant is forthwith restrained irreparable injury 
follow. 2 Lab. L. J. 283 = 55 Cas. 403 , see also A. 1 . R. 1925 Lah 242 = 78 
Cas. 802 ; A I R 1927 Lah. 833=9 Lah L J. 536=100 Ind. Cas. 544. Injunction 
against Government officers nw subordinate to jt cannot be granted by Court 
as they have no such inherent power. A I. R 1926 Lah 284=27 P. L. R- *’ 
= 96 Ind. Cas. 54 ®. If necessary for some reason Court has inherent power 
to issue temporary mandatory jojunctinn but it should not act under Order S')* 
rule 2 A I. R. 1927 Mad. 310=24 L. W. 834=99 lad Cas 566. Section 151 can- 
not be resorted to forgiving fajunction restraining execution of decree as other 
provisions for the same remedy is open. A I. R. 1917 Mad. 593 = 52 M L. J- 
670=38 M. L. T. 364=(ig27) M. W.N. 259=102 Ind. Cas. 396 ; see also 102 
Cas. 7?Of A. I, R. 1927 Mad. 687=38 M. L. T. 358 = 26!.. \V. 899. If a person 
not within the jurisdiction of a Court submit to its jurisdiction, an Injunction 
can be issued as against such person to meet the error of justice. A f. R’ 
1926 Pat. 171 =6 P. L. T. 540=85 Ind, Cas. 852. Only chartered High Court 
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in which suit was filed has inherent powers to issue injunction in certain cases res- 
training executing Court from executing decree. A. I. R. 193S Lah. 618 = 7 
Lah. L. J. 457 = 26 l». L. R. 561=9* Ind. Cas. 259. The High Court has inherent 
power to order an injunction against a person living within the jurisdiction of 
another High Court where the circumstances so require, ijoind. Cas. 252 = 57 
Cal. 1280 = A. I. R. 1931 Cal. 279. But when ibis jurisdiction is invoked, it is 
necessary for the plaintiff to establish a strong f>rtnu\ Ucie case that there is 
no other remedy open to him to protect himself and that if the injunction a^ed 
for is not granted irreparable injury or inconvenience would result. 140 Ind. Cas. 
8<3=34 P. L.R.5i = A. I. R. 1933 hah. 73. 


Procedure, invention of. — Rules nearest in point with necessary modifica- 
tion should be applied where rights are conferred by sections but 
Sion is made for particular act 01 facts. A. 1. R. >93* Mad. 303*'(i9oO 
N. 4S=33 C. W. N. 359=131 Ind. Cas. 610 But new form of procedure caonot be in- 
troduced by resorting to s. 151. A. I. R. 1952 Cal. i™So Ind Cas. 192. 

Issues, framing of. — Court can frame such issue and give a decision thereon 
even after the case has been closed as cut at the root of the subject-matter of the 
suit. A. I. R. 19*2 Pat. 514 = 2 Pat. 52=4 P. L. T. 239 = 68 Ind, Cas, 3S3. 


Errors and mistakes —This section can always be resorted to correct mis- 
takes obvious in the face of the record. A I R. 1923 Mad 392 = 17 C. W. N. 254*74 
Ind. Cas. 416 ; see also 63 C. 1079=40 C. W. N. 68o=A. 1. R. 193^ Cal. 343 ; A- 
R. 1924 Lab. 561. Atithmeiicil or cleiical error m the judgment can be corrected 
under this section. A. 1. R. 1927 All 585 = 102 Ind. Cas. 124 5 A. I. R. 1924 0“^“” 
144=71 Ind. Cas. 563. Court can correct error commuted by » not owng to 
negligence of party but owing to it not being aware of certain facts. A. I. R. J92b 
Mad 980=50 M. 97-5 1 M. L. j. 219-36 C W. N 878-97 Ind. Cas. icoSj see also 
A. I. R. 1919 All. 147 = 50 A 859=114 Ind Cas 867 Though there may be no 
express provision for such mistakes Court has inherent power to correct us own 
proceedings where misled A I.R 19*6 Mad 119— 22 L- w. 629-91 Ind Cas. 727. 
Court can correct an obvious mistake m us judgment at a subsequent stage. A. 1. 
R. 192s Cal. 178-40 C. L J. 34-82 Ind. Cas 38* , A 1 R. 19*4, Nag 58=69 Ind. 
Cas. 112. But accidecual error in erroncoas judgment should noi be correaed if 
third p.triie8 have acquired tight m the interval. A. 1. R. I9*4 Oudh 408- 1 1 0. L. 

J. 227-78 Ind. Cas. 96-80 lad. Cas. 833. The Court has power to correct the 
mistake committed inadvertently even apart from s. 151. A. I. R. *925 An-p22-47A. 
546-33 A L. j. 405-87 Ind. Cas. 227. A. I. R. 1922 Mad. 485-3* L. T. 
315. Where a wrong decree was filed 10 the memo of appeal, s. 151 can be 
Invoked for the coirection of the mistake. A. I. R. 1925 Rang. 188 — 3 Dur. L J. 325 
— 85 Ind. Cas. 196. Accidental mistake in name of patty can be allowed to be 
corrected under s. 151. 8 Lah. L. J. 391=27 Pat. L. R. 648 = 95 Ind. Cas. 11. Court 
has inherent power to set light a wroog done by mistake in ordering execution m 
beliefthat the plainilif had fulfilled terms ofdecrce. A I R. 1923 Oudh 16=72 
Ind. Cas. 879. beciion 151 cannot be invoked to correct mistake m execution sale 
after three years so as to affect a purchaser for value. A.LR.i9*5All 

235*47 A. 304=22 A. L. J . * 

personal decree under Orde 1 ' 

A. I. R. 1937 Lah. 304. . • , • • ■ i ' ’a I L. ' ' 

when judgment has been delivered without heating parties 40 L W 34 = AIK. 1934 

Mad. 506. Order passed by Court under misapprehension of facts, beset asiae 

under this section. A. 1. R 1934 All. 287=i934 A. L J 862. Order of Court based on 
mistaken basis can be corrected by II in its inbetent power. 31 C L J 48 = 56 *u‘2- 
Cas. 4. Mistake committed by oversight or otherwise injurious 10 either party can 

be corrected and the decree amended under s. 151. 169 *'• *9*6-37 ***^ 

Cas. 378. Result which amounts to an abuse of the process of Court cari be coriccicd 
under s. 151. i Pat. L. W. 551 = 2 P. L. J. 36t-39 763- Order 

give effect to the intention can be corrected under s. 151. 4021.259=21*1.^.1. 

82 = 32 M. L. I. 477-37 Ind. Cas. 411. Ii is illegal 10 appoint guardian 
without nonce to natural guardian and Court has inherent power to correct 
* or mistakes committed by aiself. A I R, 19*2 Mad 485 = 31 M- *- /•, *“ ' 
Cas. E67. Insolvency Court has jaiisdiaion to correct iiustake ol clerk or pin 
upon question of fact when It is proved. iH P. L. K. (H C.) 69-5* Ind. Cas. • 
Court has lohereni power to rectify its ow** 0^ , 

mitted. 145 l**d. Cas. 607= 1933 A. L. J. I3*5=A. 1. R- *933 All. 5*7 .sec also i 
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M.W.N. 1309 ; 33 Bom. L. R. 36s«l44 Ind. Cas. 90i = A.r.R. 1933 Bom. 200; 
>933 A. L. J. 509 = A. I. R. 1933 All. 608. 

Parties, addition of — In proper case Court iias inherent power to add parlies 
10 appeals whatever lis power under Order XLI, r. 20 A I. R. 1928 Pat. 343 = 7 Pat. 
510=9 L. T, 267 = 109 Ind. Cas. 609 H justice demands parties can be added or 
transferred from one category to another by High Court even if the application is 
time-barred. A. I. R. igai Cal. 722=34 C.L. 3.405=67 Ind. Cas. Jo ; 31 C. L. J 
130=56 lod. Cas. 7205 A. I. R. igj7 Cal. 37 = 44 C. L J. 243=98 Ind. Cas. 822 ; 
1933 A. L. J. 1512 ; see also A. 1. R. 1932 Cal. 782 ; A. I. R. 1929 Mad. 269; 38 
M. 406. - ' ' 

Eeceiver. — Receivers can be appointed in the interval between the submission 
of an award and the final acceptance or rejection of it and where an_ arbitrator is 
proceeding with a reference he should be appointed only in exceptional circums* 
tances. A. 1. R. 1925 Smd 102=10 S. L. R. 303 = 78 Ind. Cas. 84. 

Ke-conatruotion of Records— Records destroyed can be rc-constructed by 
Court under its inherent power. Appellate Court has inherent power to re-consttnci 
records of Court from which appeal lies to it. A. I. R 1923 Mad. 647 (F. D )=4b 
679 = 44 M. L, J. 673 = 18 L. W. 21 = 32 M. L T. 382=(i923) M- W. N. 471 = 73 lod. 
Cas. 1050. A decree can be drawn m accordance with ibe deposition of a credible 
witness as to the decision contained in the judgment or part of it. A. I. R. 19*3 
Rang 113 = 413. B R 135 = 77 Ind Cas.2s8. 


Refund.— Refund of excess Couit-fees paid by mistake can be ordered under 
5. isi. 3 R. L. J 4S2 = (i 918) Rat. 273=46 Ind. Cas 271 i A.I R 1930 All, 47l=(>93o5 
A. L. J. 805=122 Ind. Cas. t88 } 38 L. \V. 983 ; 142 Ind. Cas, 633 = 34 R. L. R i“ 
A, I. R. 1933 Lah. 351 ; 34 P L. R, 27J=A I. R 1933 Lab. 135- 141 lod. Cas. 400 5 
55 M. 641® A. I. R. 1932 Mad. 438-62 M L. J 54J ; 136 Ind. Ca». 559-33 P. L. 

K. 54= A- 1. R. 1931 Lih, 219 5 A. I. R. 1936 Rang. 208 (F. B )-i63 Ind. Cas. 34®* 
14 Rang. i?3 } 39 C. W. N. 1074-A I R. i9j6Cal.347. But the provision pf this 
section cannot be invoked m order to grant a refund of Conn-fee^ where ti is nol 
allowed by the Court fees Act. A I. K. 1935 Pesh. 8- 154 Ind gas. 460. Butin 
cases which are not covered by any express provisions of the Court Fees Act, the 
High Court has inherent powers to direct a refund of Court-fee under s. 151. C. P. 
Code if obvious injustice has been done. 39 C. W. H. J074 s 38 C. W. N. j8S-A. 

1 R. 1934 Cal 615. In case of payment to rvroog person owing to erroneous order 

of the Court, the Court can order refund under s 151. A I. R. 1934 Lah. 142 — 3b R- 

L. R. 147*"15o lud Cas 174. Court has inherent power to order refund ol sum 
taken m excess by person failing to deduct the smaller some due by him to the 
other person under Order 41, rule 19. 24 C W. N. 465-56 Ind. Cas. 753 Executing 
Court is competent to order refund of deposit withdrawn by a person having no right 
or title. A. I. R. 1922 Pat. 166=1 Fat. 336=(r922) pat. 53 = 3 P. L, T. 754 = 65lQd. 
Cas. 307. Certificate for renewal or refund of value of stamps used on memo of 
appeal returned as not properly stamped can be granted by High Court under its 
inherent power. A. I. R. 1923 Pat. 6oo=4 P, L.T. 504-72 Ind. Cas. 405. Where 
a Court sale is subsequently confirmed, the auction-purchaser is bound to refund the 
purchase-money withdrawn by him from Court when the sale was originally set 
aside. S P®** B. W. 132 — (1918) Pat. 281=46 Ind Cas. 275 ; see also 1 P. L. \V. 
551 = 2 R. L. J. 361 = 39 Ind. Cas 763 ; A. 1 R. 1933 Lah. 850. Where property is 
sold in execution of prior morigage decree and is re-so!d in execution of subsequent 

mortgage decree in proceedings to •.* _ • • •• . - 

vious and subsequent purchasers are 

refund price paid by auction purchase , , 

Ind. Cas. 571. Where order under O ■ ' ,■ 
money drawn from the bank witht 

• authority of s. 151. no appeal lies from the order it having been pabed under s 
1SI.A.1.R. 1930 Lah. 496-31 P- L. R. 171 = 131 Ind Cas. 282. After disposal of 
appeal the Court cannot recover the deficit Court-fee on cross-objections. 142 Ind. 
Cas. 25= 1935 W. N. 330“37 L W.joo-A.l.R. 1933 Mad 311. 


Remand.— Court can remand case under Its inherenupower even where Order 
XLl, role 23, does not apply. A. 1. R. 193® Mad. 72=119 Inch Cas 466. Appelhte 
Court has inherent power to remend case not falling within order XLl, r. 23. 2 U. 
P. L. R. CPat) 48 = 1920 Pat. 222 = 58 Ind. Cas. 444. Courts should be very cautious 
in resorting to inherent power where there are express powers. Court has inherent 
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power to remand in cases not covered by Order XLl, r. 23, C. P. Code. 37 Jf. L. J- 
e36«=io L. W. 350 ; Ind. Cas. 98 s« 29C. L J, 419 5 also 43 Ind Cas 959 = 3 
P. L. J. =53 = 4 P. L. W. 450; 5 Pat. L. J. I46“58 Ind. Cas. £64 , A. I R. 1922 Cal 
456=35 C. L. J. 34S='7o Ind. Cas. 547 ; A. I. R. igJ4 245 = 73 Ind. Cas 915; 
A. I. R. 1925 Cal 1157 = 87 Ind. Cas. 575 i >38 led. Cas. 202 = 33 P. L R. 285-A. I. 
R. 1932 Lah. 311 ; A. I R. 1932 Lab 443=33 P- 1*- R. ^87=139 Ind Cas, 126 ; A. I. 
R. *933 Pat. 706 ; A. I R. 1933 Lab. 157=143 Ind. Ca'. 685 ; 141 Ind Cas 400=34 
P. L. R. 27 o = A. I. R. t933 Lab. 135=34 P. L. R. 270 ; 14 Pat. L. T. i38=A. I R. 
1933 Pat. 220 5 A. I. R. 1931 Lab. 302 = 32 P- L. R 169 = 133 Ind Cas 127 ; A. I R. 
1931 Mad. 791 = 60 M. L. J. 475 ; A. I R. 193* Lab. 299= 134 Ind. Cas 405 ; A, 
I. R. 1036 Lah, 212 = 38 P. L. R. 717: >64 Ind. Cas. 1085= A I R. 1936 Pat. 
491 = 164 Ind. Cas 1085; A. I. R. 1935 Mad. 7'S = 4i L. \V. 758 = 1935 M- W. N. 
539 = 156 Ind. Cas 958. Power under s. 151 is to be used in exceptional cases, 

-> — «-» — -....{jjg, provision of law by which case is 

• • • 51. A. 1. R. 1926 Lah. 537=95 Ind. 

■ • ■■ • • ordered under s. 151. A. I R. 1022 

»• U P.L R. (Pat) 136 Order of remand 
der XLI, rule 25, in a second appeal 
- ■ ' Cal. 521 = 37 C. L. J 122-74 fnd. Cas. 

■ ■ ■ - • decided all issues, it is not proper for 

■ ■ ' , I one issue, to remand the case, A. I 

*’ . ■ i* •' 593“?® Ind. Cas. 665 Power of 

■ • • • * ion does not restrict inherent powers 

unders.isi, 44 C, 929-21 C. W. N. 877— 26 C L J. 49('F. B.^ = 4i Ind. Cas. 598. 
Only course for appellate ^urt thinking addition of other patties as defendants 
and inclusion of other properties in suit necessary is to remand suit under its 
inherent power for fresh trial from beginmns. A. 1. R. 1926 Cal. 1076— 43 
C, L. J. 601-97 fttd. Cas t88. Where the case is remanded by the lower 
appellate Court for (rial upon issues framed by it, the remand order is one under 
s. 151 and not under Order XXf, r 23 A. I R 1927 Pat. 296— 6 Pat 380 — io3lDd. 
Cas 72s Remand given under s 151 is not without jurisdiction and hence no 
appeal lies from such an order. A I R I027 Mad 335— 52 M L. J 90— 25 L. W. 
193- 100 Ind. Cat. 135 Single Judge ofHigb Court has inherent power to make 
order of remand j it is not appealable under the Letters Patent but can be questioned 
in appeal frona the judgment after remand Juditment after remand is also invalid 
if Order of remand 1$ held invalid. 58 Ind. Cas 538. Where adjournment is wrongly 
refused, appellate Court has power to set aside decree and orders retrial. 23 Bom. 
L. R. 769— 63 Ind. Cas. 478. The coirectuess of a remand order can be investi- 
gated even though appeal has been preferred against it. A. I R. 1925 Pat. 336 = 
78 Ind Cas. 466. 


814 : A. I R. 1928 Mad. 991 = 112 Ind. Cas. i. But improper order for remand is 
open to revision. A. I R. 1929 Mad zo5=it9]nd Cas. 705. Where a case b.as 
been remanded by the appellate Court but DO mention is made of the law under 
which order of remand was passed, it does not necessarily follow that it is one under 
s. 151. A I. R. 192S Lah 116=9 Lah L. J. 543-29 P L R 300=106 Ind. Cas. 
842; see also A I R. 1928 Lah. 774=30 P. L. R. 541 = 1 12 Ind Cas. 736 Inherent 
power of remand a case can be exercised only when trial Court has not tried a case 
properly. A. I. R. 1934 Pat- 284, 

Restitution. — Scope of section is not enlarged by s 151 and an application for 
relief which has nothing to do with resniuiion cannot be changed into one for resti- 
tution. 4 L W 400 = 34 Ind. Cas 774 If restitution is not possible under s 144 
it may so be given under s- 151 for the purpose of doing justice. A. I R. 1931 Cal. 
42-52 C.L J 505 = 340 W’. N 746=itoInd C.xs 2365580 1070=134 Ind. Cas. 
906-35 C W. N. 483 ; 55 A 22l=A. I R 1933 A 21b; A I R. 1926 Lab. 685 = 96 
Ind. Cas, 804 ; A I R. 1937 All 232 ; A I. K 1934 Pat. 150- 14 Pat. L T. 753-149 
Ind. Cas. 365 567 M. L. J 49- A I R 1934 Mad. 320 - >934 M W N. 967 ; A 1 . R. 
1914 Lah. 1023 = 36 P.L U 119; 6a C.L.J.44; A 1 R. 1934 Lah. 322-150 
Ind. Cas. 9:4 AI K. 1924 All, 718-46 A. 767-22 A. L. J. 673-84 Ind. Cat. 
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S7=A. 1. R. 1932 Mad. 223-30 C. L. J. 1 — 53 Jnd, Cas. 39. But order properly 
made cannot be set aside under s. 1 51 unless express power to that effect is given. 
9 S. L. R. 132 = 32 Ind Ca?. 5?5 ; A. I. R. 1926 All. 50=^8 A. 1(2 = 23 A. 1. J, 1029 
= 89 Ind. Cas. 946. Review cannot be granted under s. 151 11 forbidden by C. P. Code 
or other statutory provision. 45 C. 519=26 C. L. J. 325 = 32 C. W. N. 446=42 lod. 
Cas. 711 ; A. I R. 1927 Cal 920=360. W. N. 822=104 Ind Cas. 136 Appellate 
Court in a proper case restore appeal and re-bear it. 47 Ind. Cas. 917. Where 
powers under other provision, ol Code do exist,?. 151 should not be resorted to. A. I. 
R. 1924 Cal. io 54=2£ C W, N. 928=84 Ind. Car. 278. Review cannct be granted 
on the ground that order has been passed on misconception of law. A. I. R. 1929 
Cal. 162 = 48 C. L J. 594=115 Ind. Cas. 268. If justice so’ requires interlocutory 
orders can be revised under s. 151 though the application for the purpose does not 
come In language of Older XLVll, A. I. R. 1930 Bom. 294=32 Bom. L.R.665* 
125 Ind. Cas. 690. Court has no power under s 151 to review us order dismissirg 
plaintifTs suit under Order XI, rule 21, the order being appealable, A. I. R. 192? Cal. 
158=98 Ind. Cas. 70. "Where a Judge refuses to exercise his discretion under 3.151, 
C. P. Code, and grant a review, his order not being a judgment is not subject to 
appeal, 12 Pat. 202 = 142 Ind. Cas. 458=14?. L. T. i=A._I. R. 1933 Pat. 139. 
Recourse to inherent powers of Court is not permissible to justify the Ccurt in grant- 
ing a review which Is specifically provided for by Order 47, lule i, 141 Ind Cas. iHS 

= 34 P. L. R. 88=A. I. R. 1933 Lah. 169. 

Security .—There is no provision in C. P. Code, for calling upon the next 
friend to provide security for costs though it is open to the Court to rnakc an order 
after the heating, for costs against a next friend and to call on him to provide 

security in the event of retiring. A I, R 1934 AU. 458. 


Stay of prooeedinga.— High Court can order stay ol suit to avoid muWpliriiy 
or for the ends of justice. A. I. R. 1926 All. 212=24 A. L. J. 37S'"48A. 356*93 
Ind. Cas. 285 j 7 O. W, N. 386=123 Ind. Cas. $0 ; A. I, R. 1929 Oudb 34**4 Luck. 
573 = 7 0, W, N. 157=114 Ind. Cas. 775 ; 55 B. 801 = 133 Ind, Cas. 864*33 Bo*”- 
L. R. 703=A. I. R. 1931 B, 384 I A. I. R, 1929 Lab. 12=10 Lah.'L,J. 470-1131110. 
Cas. 783 5 54 A 344* 1932 A. L. J, 43-A. I. R. 1932 All. 238 5 1932 A. L. ]. 861 5 A. 
I. R. 1928 Lah, 912 = 110 Ind Cas. 912 ; 163 lod Cas. 895 = A, I. R. 1936 Pat. 40 > 
A. 1. R. 1934 Lah. 909; A. I. R. 1934 Lah. 238=36 P. L. R, 138 = 150 Ind Cas. 47 J 
A. 1. R 1934 Pat, 66=1$ Pat L T, 783. Superior Court can under s. 151 slay 
proceedings under s, 476, Cr. Pro. Code, pending in lower Court. A. I. R. 1925 Lah. 
323=7 "Lab L, J. 73 = 26 Cr. L J. 1160=88 ind. Cas. 526, Power under s. 151 is 
not to be capriciously or arbitrarily exercised It is to be exercised 10 facilitate 
proper administration of justice. Court can under s 151 order stay ol cross-suit 
or postpone the heating pending the decision of a selected action. A. I. R. >924 
Cal, 757=28 C. tv. N. 295 = 86 Ind. Cas. 1023. If the order under s. 151 staying the 
suit is passed without jurisdictiou it can be set aside in revision. A. I R. 19>7 
Bom. 79=51 D. 26 = 28 Bom. L R. 1442=101 Ind. Cas. 154. Order refusing stay 
of suit or its execution is an interlocutory order and cannot therefore be revised 
under s. 151. A. 1. R. 1930 Lah. 525=31 P, L. R. 174= 128 Ind. Cas. 49. Ciiroinal 
case of which subject-matter is same as in Civil suit should be stayed pending 
trial of the latter. A. I. R. 1927 Lah. 17=27 Cr L. J. 1114=97 Ind, Cas. 426. Where 
an order passed under this section amounts to refusal of jurisdiction conferred on 
Court under Order 21, rr. 97 and 98, it should not be passed. A. I. R. 1929 Lah. 
694 = 119 Ind Cas 4SS. Where order staying execution would merely impede execution 
of final decree without good and snfliicient cause. High Court should not exercise its 
inherent power to pass such order. 89 Ind. Cas. 558. Stay of execution should 
be ordered where to do so, is not detiimetal to the interest of the decree- 
holder. A. 1. R. 1925 Mad 42=48 M. 494=20 L \V. 175 = 84 Ind. Cas. 134. High 
Court has inherent power as Court of Appeal to stay proceedings in lower Court as 
ancillary to its power of reversing lower Court’s order. (1919) Pat. 145 = 4 Pat, L. J- 
371 = 52 Ind. Cas. 185. Bxecutioa of decree can be stayed under s. 151 prior lo 
granting of certificate. A. I. R. 1925 Sind 216=83 Ind. Cas. 739 Pending Insolvency 
proceedings stay of execution proceedings should be ordered where the propeiiy 
attached is not subject to decay or it is not of such a nature that the delay would 
seriously depreciate ns value, A. I. R. 1924 Sind 69=76 Ind. Cas. 380 ; but see 32 
Ind. Cas 897=3 L. W. 250. Fending appeal to Privy Council, High Court can both 
under s. 151 and Order XLV, rule iSi.ordcr stay of proceedings where it having been 
set aside an ex farte decree, orders re-bearing of the suit. A. L R. 1931 Cal. 79* 
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34 C. W. N. 631 = 129 Ind. Cas. 833. In a fil case where Order 4f, rufe 5, does not 
apply, the Court is competent to order stay under s. iji. 1932 A. L. J. I. R. 

1932 All. 654; see also 63 M.L.J. 138=38 L. W. 2o = A. I. R. 1933 Mad. 563= 
143 Ind. Cas. 903. This section is not applicable to the slay of a suit connected 
with a pending appeal. But ths Court has inherent jurisdiction to slay the suit if that 
is in the interest ofboth the parlies 144 Ind. Cas. 107 = I- R. I933 Lah. 50. Where 


R. 1934 Lah. 238. 

Security for cc *" ■ • “ ' ’ ’ <• •• • t- , f. 

corners of order 23 do • * ; . . 

jusUtiat and to prc' • • ... 

S. L. R. 21 = 140 Ind. ' 

Set-off — The provisions as to set-off contained in Order 21, r, 18, are exhaustive. 
So ihis tection cannot be invoked for granting set-off on grounds not mentioned in 
rule 18. 138 Ind. Cas. 285 = 33 P. L. K.67i=A. I. R. 1932 Lah. 537. 

Suret” ”” —/.M the court has 

inherent . = >933 M. W, N, 

1005 = A. • also 56 M. 989 = 

I4S Ind. C 13 Mad. 691=65 

M. I. J. 342 

Strike out pleadinse, eto —Court can strike out pleadings and proceed tx 
/ar/r when the costs for adjourncnenis are not paid. A. I. R. 192$ All, 380=47 A 
$38 = 23 A L. J. 212 = 86 Ind. Cas. 862 ; see also 34 L. W. 864 = 61 M. L. J. 477 
Where a suit was declared to be not within the jurisdiction of Civil Courts but within 
(he jurisdiction of Revenue Court, s. 151 cannot be resorted to, to bring the same 
within the jurisdiction oi Civil Court. 8$ Ind Cas. 702. Order of Court in sinking 
out evidence on persistent failure of defendant to attend Court when ordered to do 
so and even an attempt by Court to persuade him to appeal, is not objectionable 
as Court has inherent power to do so. A. I. R. 1928 Oudb 362 = 30 W. N. 291 = 111 
Ind. Cas. 473. 

Tranefer of a caee.— Transfer of a case under this section can be allowed on 
the ground of expression of strong opinion by Judge regarding evidence. 133 Ind. 
Cas. 876=32 r. L. R. 3E8. If It appears that the plaintiff has chosen a. Jorum in utter 
disregard of convenience of both parties, lor some ulterior object anti in abuse of 
his position as dominui hies the High Court can, in the exercise ef its inherent 
power, determine which of the two Courts having jurisdiction should try the suit. 
1933 A. L. I. I $07. 


Appeal~An apreal lies unders. i$i where Court exercises the same juris- 
diction as under s 144. 35 C, W. N. (05=33 C. L, j. 49 ; sec also A 1. R. 1927 Cal. 
283 = 31 C. W. N. 290- too lod. Cas. 73$. Ordinarily an order under s. 151 is 
not apealable. But if it In substance purports to be under some other provi- 
sion from which an appeal hes, then an appeal lies from it. AIR 1930 Lah. 
468=127 Ind. Cas. 139 ; see also si9 Ind. Cas. 883= A. I. R. 1929 Pat. 332 ;A. I. 
R. 1950 Nag. 199=134 Ind. Cas 246=26 N. L. R. 187 ; A. I. R. 1929 Lah. 834=123 
Ind. Cas. 876; A. I. R. 1930 Lah. 20-11 Lab. 93 j 31 P. L. U. 375= »*9 Ind. Cas. 
494 ;A. I. R. 1930 Lah 789 = 31 P. L. R. 477=12 Lah. L. J. 71 = 122 Ind. Cas. 103 ; 
see also A. 1 R. 1927 Cal 167 = 104 Ind. Cas. 331 » A. 1. R 1928 Lah. 802 ; A. I 
R. 1934 Lah. 349 : A 1 R. 1917 Mad 859=103 Ind. Cas 670; A. 1. R. 1927 
Mad. 1190-1927 M. w. N. 286=102 lad Cas.28;A.I R 1922 CaL 45<’“37 C. 
L. J. 99-73 I. C. 306 ; 73 P L. R 1916-105 P. W. R. i9«6-3S Ind. Cas. 633 .* 
also A. 1. R. 1934 Lah. 349 ; A I R. 1934 Lah. 234-36 P- L. R. 97- 149 Ind- Cas. 
1050 s A. L R. 1936 Sind 166-30 S L. IL 166: A. 1 . R 1936 Mad. 636-43 L. W. 
773 ; A. 1. R, 1936 Pat. 491 ; 38 P, L. R.717-A. I. R. «936 Lah. 212 ; 37 P- I- «• 
6745 A. I It 1934 Lah. 233=36 P. L.R. 99? 36 P. L. R. I42. Refusal to act 
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under section iSicannot be appealed against. -A. T. R. 1922 Pat. 479=65 lod. 
Cas. 341 = 1 Pat. 277. Order -of remand is appealable only when It amounts to 
a decree. A. I. R. 1926 Pal. 4S7=*6 Pat* 160=7 P- L- T. 535 = (i926) Pat. 
333=97 Ind. Cas. 105 : see 'also A, 1. R. 1928 Cal. 2Ji = il7 lad. -Cas. 678. If 
the order of remand is passed under the inherent powers of the Court given by 
section 151 it is not appealable. A. !• R. 1929 Mad. 205=119 Ind. Cas. 70S ; see 
also A. I. R. 1929 Lah 245 = 118 Ind. Cas. 530 = 230 P. L. R 6045 A. 1. R. 1926 
Pat. 516 = 7 P. L. T. 8n = (1926) Pat. 302=^ Ind. Cas. 440; 93 Ind. Cas. 684= 
A. I. R. 1925 Pat. 760 An appeal, may lie if order passed under s. 151 is one 
which in substance comes under ‘$. '47 or s. 144, Civil Pro. Code.' A. I R. i937 Cal. 
152. Right to appeal is determined by'what it ought to have been done, 
hence order of remand under Order XLt, r 23, which in reality should 
have been under s. 151 can be appealed from A I. R. 1928 Lab. 
341=107 Ind. Cas. 284. An order made under s. isr, is not subject to an 
appeal and il a Judge having no jurisdiction to entertain the appeal entertains one, 
his judgment is foraffi «o«« /ttfrfif and must be set aside. 12 Lah. 602=134 Ind. 
Cas. 292 = 32?. L. R. 863 = A, I. R. 1931 Lah. 344 5 18N.L. J. 72. An order 
passed under inherent power is not appealable. But under special circumstances 
»T j 1 K 1 t. a petition for revision. A.I.R. 1933 Pal. 564 ; 

73. An order of remand under s. iji, C. P. Code, 
unts 10 a decree A 1. R. 1935 Pat. 49=15^ 
c.ab. 059. me piupiieiy ut an order under s. iSi, C. P. Code, cannot be ques- 
tioned under s. 115, C. P. Code. 59 C. L. J. 389= A. I. R 1934 Cal. 780. 

Appellate Court— power of— Appellate Court has an inherent power to 
grant special leave to appeal, and here it where it has been refused under s 
106 (a"), Presidency Towns Insolvency Act, if a question of principle is involved. 
A. 1. R. 1923 Bom. 245= 25 Bom. L. R. 161=72 Ind. Cas 261. Decision not appealed 
against Is not generally reversed but when justice so demand, appellate Court can 
set aside a decision on point not appealed against. A. L R. 19:7 Oudh4S5* 
40. W N. 862 = 104 Ind Cas. 824.. Jurisdiction to allow appellant to continue 
appeal \a forma fauperies can be exercised only if Court is of opinion on pass- 
ing decree and judgment that the decree is contrary to law. (1920) M. W. N. 
277 = 38 M. L. J. 146-10 L. W. 659=54 Ind. Ca«. ?6t. 

Limitation.— An application for restitution either under s. 144 or under s. 151 
IS subject to the rule of limitation as meniioned m Art. iSt of the Llmiialioa 
Act. 3 P. 37‘"78 Ind. Cas. 200»A. I. R 1925 Pat. i (F. B.) 


152. [Afep.J Clerical or arthmeiical mistakes in judgments, decrees or 
Amendment ol judgments, “J. “'jing therein from any arci- 

decrees or orders. dental slip or omission may at any time be 

corrected by ihe Court either of its own mb* 
tion or on the application of any of the parties. 


Scope— This section applies both to judgments and decrees. A I. R. * 9^9 
Lab. 400. Decree in conformity with judgment cannot be amended, A. I R- 
1927 Pat. 405 = 9 P. L. T. 15=103 Ind. Cas. 298. Where in a mortgage suit a 
judgment contains two contradictory directions as regards the decree in a mortgage 
suit and the decree is technically in accordance with the earlier operative part of 
the judgment, no application for amendment of decree lies. A. 1 . R. 1930 Lah. 
589=125 Ind. Cas 374. Application for amendment filed m appellate Court should 
not be dismissed merely because mistake was not brought to the notice when app®®! 
was heard A. I. R. 1929 Mad. 830=123 Ind. Cas. 355. Ordinarily where there is a 
discrepancy between the decree and the judgment and the decree-holder accepts 
payment of the amount due under the decree, he is not by that circumstacce alone, 
debarred from taking proper steps to have the decree brought in accordance with 
judgment. A I, R, 1929 Mad 83o=(i929) M.W.N. 729=i23lad.Cas. 355 - 
Where final decree omitted clause regarding interest in the preliminary decree for 
sale, omission ran be rectified at any time by Court A. I. R. 1926 Oudh 223=91 
Ind. Cas. 39 Court can add a nece5sary_direction in its judgment accidentally 
" * , 7 ‘ ’ ■ ’ ■ ■ ' • - ; 27 Pat. 2 S= 8 P, L. T. 8 i =97 !““• 

' ■ ' ■ sr amount should not be allowed 

, • * >26 Mad. 5i6=(ig26) M;W. N. 180 

‘ ‘ is drawn up in pursuance of 

‘. ■ ■ the decree so as to bring Urn con* 
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formily with U. *. ' " .... _*■ t » • 

lances a decree . - ... ■ ; 1. 

43S=>9J7 M- W. . . . e 

and made over ^ . •• 

not set it aside under its inherent powers on the ground that the sale was ordered 
by a mistake for a sum larger than what was due under the decree. A. I. R. 19*5 
Bom. 389=27 Dorn. L. R 657 = 89 Ind. Cas. $89. Dower decree making all defen- 
dants liable jointly and severally for the v/hde dower debt can be amended A. I. R. 
1924 All. 690 = 82 Ind. Cas 627 ; see also A. I. R. 1923 Bo-n. 414 = 80 Ind Cas. 180 ; 
76 Ind, Cas. iq3 = A 1. R. 1924 Lah.621. Court can correct mistake In final form in 

. •• • A. 1. R. 1924 All 520=22 A. L. 

‘ • >f property in plaint and decree 

W. N. 31. Revisional Court has 
' ■ • tcre the petition for revision is 

dismissed. 156 Ind. Cas. s8s = A 1. R. 1935 Pesh. 91. 

Court cannot amend a decree when it is in conformity with ihejudgmenr, even if 
there is an error apparent on the face of the judgment. A. 1. R. 19J4 Mad. 225 = 18 
^ W. 876=33 M. L. T. 221 =76 Ind. Cas. 786. Section 152 is the widest possible law 
■ * • ' ■ * * ■ ■ ■ ■ I. R. 1 923 Alt 

•' I ■. j • “ when shorthand 

•• • • .... „ dictated in open 

‘ • ■ -18 L, W. 105 = 

72 Ind. Cas. 688. It was wrong for Court to pass order describing person as appel- 
lant who was never an appellant before It. A. 1. R. 19:3 All 1 19=20 A. 1. J. 980= 
71 Ind, Cas. 424. Where the whole System of calculation adopted by the Court was 

•_ • • • • , . ■•• • ' n ariihmc- 

• • • • ■ s. 152, u 

. • • • • ' . ’ ■ Lah. sso 


decree does not accord with the judgment is amendment of decree and not a * suit to 
set aside. 43 C. 217= 19 C. W. N. 1228=31 C. 13 A decree against a person cam 
not be amended so as to add another as judgment-debtor against whom a decree is 
not passed. 40 Ind. Cas. 47. Panics are not to be dilveo to subsequent suit where 
delivery of properties not covered by decree is ordered. Court should correct its 
mistake. 49 Ind. Cas, 1948. This section is available not only in cases where the 
mistake or error arose for the first time in the plaint or afier the insiituiion of the 
suit but IS also available where the mistake ortgioaies in a document which has been 
copied into the plaint or at some time anterior to the plaint. There is noiliing which 
limns ihe power of the Court under s 1 52 to correcung errors, mistakes or omissions 
”bich arise in the suit 131 Ind. Cas. 6=34 L W. 95S = A. I. R. 1933 Mad. 260= 
61 M. L. J. 805. An order setting aside an Ar/or/r decree is a judgment wuhtn the 
meaning of s. 2 (9) and cannot be lightly set aside save as provided by s, 152 or on 
review. 145 Ind. Cas 302= 10 O W.N. 794=A.I. R. 1933 Oudh 385. 

Clerical or Arithmetical Errors —Seaion 152 deals wiih amendments of 
clerical errors in order or decrees of Court itself which are drawn up and which 
do not properly represent what the Court decides A. I. R. 1927 All. 585=102 Ind. 
Co*- 124 ; A. 1. R, 192S All 458=26 A I. J 1323 — 111 Ind. Cas 2455 
24 lod. Cas. 283 ; 12 A. L J. 185=23 Ind. Cas 344 ; 29 Ind. Cas. >44 ; 22 
ln4 Cas. 774-iS M L. T ioz=(t9i4) M. W. N. 107; A. I. R 1934 AH. 
128-149 Ind. Cas. 919, A 1. R. 1934 Oudh 352 = 11 O. W N. 550; 7 S. 
^R. 53 = 31 Ind Cas 540 ; 16 C. L J 517. 9 Ind Cas 433; 108 Ind Cas 7J7 ; 
A. I. K. 1925 AIL 1S7- 47 A. 44=82 lad Cas 1030, A 1 R 1913 Pat. 218 = 81 
Ind. Cas. 295 ; 62 Ind Cas 652-141. W 445 ; i C.P. U R- (H.C.) 69-51 Ind. 

55 • 4 Pat L. J. 305 — 50 Ind. Cas 497 ; 44 Ind Cas 248 = 7 L. W. 8 ; A. I. R. 
1932 A. L. J. 587-1932 A. L J. 784 : 12 L ^ 383-8 O W. N. 1238 ; 140 lod. Cas. 
*13* Where the applicant is guiky of laches, en application to correct a clerical 
error will be refused. 37 P. L. H. 613. 
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Accidental slip or opiiB8ioii.~-Where omission is not a deliberate one but is 
merely due to inadvertence, the judgment and the decree based on it can be amended 
even where the right of appeal was not availed of. A. 1. R. 1930 Lab. 210 = 125 Ind. 
Cas. 355 ; see also A. I. R. 1931 Mad. 260= 131 Ind. Cas, 6 . The Judicial Committee 
of the Privy Council has also jurisdiction to recommend alteration of a former order 
in Council on the ground that by inadvertence it does not give effrct to the intention 
of ihe Board as expressed in their jndgment. A. I. R 193* f*- C. 1042 = 35 C. W. N. 
583 = (i93i) M. W. N. 630=131 Ind. Cas. 309, After confirmation of lower Court’s 
decree in appeal, jurisdiction of that Court to amend decree ceases. A. I R 1929 
Mad. 83o = (ig29) M. W. N. 729=123 Ind. Cas, 355; see also A. I. R. 1930 Nag. 
138=120 Ind. Cas. 735. Amendment of decree prejudicing rights of third parties 
should not be allowed. A. 1 R. 1931 Mad. 399=54 M. 184 = 32 L W. 919=124 
Ind Cas. 8i8 = (i930) M, W. N. 1152. This section empowers Court not only to 
correct clerical or arithmetical mistakes but also errors arising therein from any 
accidental slip or omission, which may be done at any lime and even \yitbout 
apphcaiion from any parties. A 1. R. 1929 AH 337= 5t A. 672=(l9i9\ A. L. J. 
505 = 119 Ind. Cas. 287 ; 108 Ind. Cas. 737 5 108 Ind. Cas. 622=A. 1. R. 1928 Lab. 
636 ; A. 1. R. 1927 Pat 25 ; 13 O. C. 114 ; 91 Ind. Cas. 29 ; 37 A. 333 = >3 A. L. J. 
449 ; A. I. R. 1931 Oudh 422 = 8 O. W N. 1121 . 4 0. L. J. 475 = 42 Ind. Cas. 66; 
67 Ind. Cas 3io = A. I. R. 1923 Nag. 109; A. I. R. 1929 All. i47=SoA. 859- 
1 14 Ind. Gas 867 ; A. 1. R. 1928 Lah. 636= 108 lad. Cas. 622 ; 98 Ind. Cas. 799= A. 
I. R. 1927 Rang. 57 = 4 Rang. 3t7 J A. I R 1927 Pat. 25 = 8 P. L T, 81=97 Ind. Cas. 
3S6 ; 1925 Oudh 418=12 O. L. J. 246=2 O. W. N. 218=87 Ind. Cas. 987 ; A. L R- 
1925 Oudh 373= 12 O. L. J 141 = 87 lod. Cas. 333 j 73 Ind. Cas. 679=A. I. R. 

1923 Lah. 147 J A I. R 1921 Oudh 190=8 O L. J. 416=66 Ind. Cas. 693 5 A.I.^ 
1922 Mad. 192 = 15 L. W. 393 J A. I R. 1924 Rang. 104 = 74 Ind. Cas. 1020 ; A. I. R. 

1924 All. 127=74 Ind. Cas 842; 1932 A. L J. 784“A I R. 1932 All. 587“i39l«“' 
Cas. 491; 136 Ind. Cas. 850=1931 M. W. N. 1329=35 L VV. 322»A. I. R. 193* 
Mad. 275=62 M. L. J. 350 5 140 Ind. Cas. I5 = A. I. R, 1932 Lah. 6195 9 C. 
W. N, 633 = A. I. R. 1932 Oudh 291 = 139 lod. Cas. 367; 133 Ind. Cas. 366“ 
12 Pat. L. T. 466=A. I. R. 1931 Pat. 296 ; A. 1. R. 1931 All. 427 = 132 Ind. Cas 
562. This seciioa IS wide enough to cover ths correction of mistakes made by the 
parlies. 1932 A. L. J. 784=139 Ind. Cas.49i = A. 1. R. 1932 All. 587. An amendment 
of a decree should not be allowed as to prejudice the rights of third parties. 54^1- 
184=129 Ind. Cas. 818-1930 M, W. N. 1152 = 32 L.W. gig-A. L R. 1931 Mad. 
399 = 60 M. L J 72t. The Court has inherent power to vary or amend its own 
decree or order so as to carry out us own meaning. A. I, R. 193 5 Bom. 75=36 Bom. 
L. R. 1217 = 59 Bom 158. Out where the error does not arise from accidental 


408=78 Ind. Cas. 96=11 O. L J. 227=80 Ind, Cas. 833 (where amendment was 

' * * ” 895=28 C. VV. N. 873 = 80 Ind. Cas. 55 

r amendment in every case. Court can 
jtisfaciion of mortgage decree. A. I. R. 
. ' • 396. Application for amendment under 

.id satisfaction of a decree. A. 1. R. 19*5 

. . Exercise of power to amend under 5. 

232 is discretionary and necessarily so when no period of limitation is provided for 
application for us exercise. An application for amendment should therefore be 
rejected as too late if the rights of third parties acting in good faith have intervened. 
A.I.R 1923 Mad 57 = 16 L, W. 623=43 M.L.J.ss9=69lnd.Cas.977 ;A.LR. 
2924 Oudh 408=78 Ind. Cas. 96=11 O L.J. 227=80 Ind. Cas. 833 A decree can 
be brought into conformity with judgment even after the lapse of years 60 Cal 753 = 
146 Ind, Cas. 658=37 C. W. N. 50o=A. I. R. 1933 Cal. 627. The power under this 
section is discretionary and the High Court wiU not interfere unless the lower 

Court has exercised the discretion in such a f . . .• • • > -nd 

unjust to make the order it did, A. 1. R. 1933 ■ . * Iso 

10 O. W. N. 1087= A. 1. R. 1933 Oudh 529 , i» . ■ ,= 

A. 1. R. 2933 Oudh 466 ; 15 N. L. R. 124=142 _. U- 

Consent decree — Consent decree cannot be amended without consent. A.I.R. 
1931 Cal. 5t'=*3o lad. Cas. 907=570.11435 A. I. R. 1935 Pesh. 104. Application 
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to amend consent decree on ihe ground of fraud is outside s. 152. A. I. R. 1929 
Cal. 470=33 C.W. N. SSja 114 Ind. Cas. 53;. Where suit is compromised in 
appeal but the judgment nmiiicd certain terms of compromise, Court would pass an 
Order correcting the omission under s. 153. A. I. R. 1938 Lah, 352 = 9 Lah. 176=30 
P. L. R. 135 = 119 Ind. Cas. 257. In an application by judgment-debtor for amend- 
inent of compromise decree, deaee holder cannot plead that compromise was 
obtained by fraud. A. I. R. 1929 Lah. 400. Even in compromise decree accidental 
slip can be corrected. A. I. R. 1929 I^h. 254=116 lod. Cas. 706. The test for 
determination of an application for amendment under s. 152 is whether the decree 
or is not in accordance with the inieniion of the Judge who decided the case. 

-tlopassadecreeiniermsofcom- 
■ • • • * . judgment and the terms of the 

*. • * be allowed. 8 0 .W. N. li2i = 

* ■ • ■ ‘ • • Iso A. L. R. 1933 Pat. I 3 S' 

Power of Court passing the decree.— A Court cannot set aside its own 
decree except under s. 152 or on review. A. 1 R. 1935 Pat. 36 = 3 Pat. 778=6 P. L. 
T. 309=84 Ind. Cas. 320. If the error has been committed deliberately, s 152 
cannot he invoked for the purpose of correcting it A. I R. 1924 Oudh 408 
= 78 Zfid Cas. 96=110. LJ. 227=80 fnef. Cas. 833. Court can amend a record 
even after an appeal is brought. A. I. R. 1924 Par. 528=2 Pat. L. R. Civ. 6 = 5 P. L. 
T. 588=78 Ind. Cas. 794 5 A. I. R. 1924 All. 127 = 74 Ind. Cas. 842. When lower 
Court's decree has been superseded by that of appellate Court, lower Court 
cannot amend its decree. A. I. R. 1921 U. D. 5 = 4 U. R. R. i =66 Ind. Cas. 799 } 
63 Ind. Cas. 840 J A. 1 . R. 1921 All. 130=19 A. L. J. 375 = 62 Ind. Cas. 91a 
An application for amendment of a decree IS maintainable under s 152 where the 
question of award of costs is not in dispute but only tbe method of assessments nr 
any item awarded is in controversy. 165 Ind. Cas. 9e4=A. I. R. 1936 Pesh. 196. 
Application the plainiifT to amend ibe decree so as to bring Us terms in 
comfermity with judgment must be made to the Court which passed !t and not 
to the appeJhie Court. 57 fnd. Cas. 710 When decreets confirmed on appeal, 
appellate Court alone can amend ihe decree even when appeal is dismissed under 
Order XLI, r. it. 55 Ind. Cas. 305 . see also 43 Ind' Cas. 360. When High Court 
refuses to revise decree of Small Cause Court u must remain as the decree of the 
original Court and an application for (be amendment of it must be made to the 
otiginal and not to the High Court. i Lah. 342 = 56 P.L R. 1921 = 81 P. W. R. 
1920 = 58 Ind. C.-ts 630. Where lower Court’s decree has been superseded by 
High Court, application for amendment should be made to the High Court, 43 
Ind. Cas, 070 *, A. I R. J921 All. 130=19 A. L. J. 375 = 62 Ind. Cas. 9105 31 
M. L. J. 438=(igi6) 2 M. W N. 249=4 L. W. 235 = 35 Ind. Cas. 891; 16 A. L. J. 
451 =46 Ind. Cas, 376 J 45 Ind Cas. 346 Successor in oHice of Judge can rectify 
V.- ,fl A T T cni_.> II. P. I P 


*■■ ■■’ *,. L K. 1931 All. 736 ; sec also 36 C. n. 

inmanly dismissed under Order 41, 
amendment of the decree should be 
d. Cas. 938= 13 Pat L. T. 489=A. I. R. 

1932 Pat. 238. 

Appeal ond rovieloti —No appeil lies acainst order amending decree nor can 
order d'recting amendment be challenged in appeal against amended decree 
120 Ind. Cas. 174; see also 30 C. 679 : A I R 1927 l.ah 68=68 Ind. Cas. 883 : 
73 Ind Cas 679=97 Jnd Cas 66=A. I R. 1926 Lah 664 But t\here Court 
wrongly declines to amend decree, it is failure to exercise jurisdiction vested 
in the Court, and the High Court can interfere in revision, AIR. 1929 
Lah. 664 = 30 1». L. K. 663= 115 Ind. Cas. 542 Order amending decree wlihout 
giving opponuniiy to party against whom amendment was to operaie to show ciuie 
agj'nst It, is open to review. A. I. R 1926 All. 3S4“4S A. aSt =24 A. L. J. 266 = 91 
Ind. Cas. 877. Where ihe order is under order 47 and no: under s, 152 an appeal 

!'«». 3 Lah. L.J. 341-66 lod. Cas. 99*. 
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Delay.— Where ihe delay on ihe part of the applicant for correction of a decree 
is not capable of satisfactory explanation the Court raay reject the application. 139 
Ind. Cas. 528=* 36 C. W. N, 97=A. 1. R. 1932 Cal. 563. 

153. The Court rnay at any lime, and on such terms as 10 

_ , , costs ot otherwise as it may think fit, amend 

General power to amend. any defector error in any proceeding in a suit ; 
and all necessary amendments shall be made for the purpose of determiniog 
the real question or issue raised by ot depending on such proceeding. 


Scope —Any defect or error in any proceeding can be amended. An application 
not signed by the parties, though U ought to have been or should be allowed to be 
signed by way of amendment. A.I. R. 1924 All. 804 = L. R. 5 A 563 Civ.=St lod. 
Cas. 65. The filing of an appeal is included in the term "any proceeding.” A. I. R. 
1930 All. 131*= 123 Ind. Cas. 824 Pending the decision of appeal from it the decree 
ot the trial Court remains in force and can be amended by the Court passing it. 
The jurisdiction^ of the trial Court to interfere with the decree ceases only when 

AiT> At, 3o4=a48 A. 224=24 A. L. J. 149«92 Ind. 

■ ; -25 Bom L. K. 888=77 Ind. Cas. I7t. 

■ ■ . • . jn which mortgaged property is situate 

allow amendment of plaint to rectify 
• '■ A L. J. XS9=66 Ind. Car. 2oS. A clerical 

error in the plaint about description of property can be corrected by the High Court 
even after decree is passed in whatever subsequent record it is repeated byraistike. 
«4L. VJ. 445=62 Ind. Cas. 652. This section has no .ipplication where an order 
Is passed dismissing an application under Order IX, r. 13. for dcfuuU as the dismissal 
orocr is not an error or defect in the proceedings, though it may be as erroneous 
order as made on merits. A. I. R. 1922 Pat. 121 = 19:2 Pat. 5=60 lod. Cas. 15^ 
Where judgment and decree granted possession but omitted to maVe any mention 
of rn^rnetprofits, such accidental omission is covered by s, 152. A.1. R 1937 Oudh 
191. Under the provisions of s. 153 a -r, 

Limitation Act, allow the amendment of * ••• ' ■ 

before the date of the presentation of tl* 

appeal in law exists A. I R> 1934 Nag 274. \«iieie a vaKii s name is not luciuneui" 
the body of the vakalatnatna but the vakatatnama is executed with the intention el 
appointing the valciland the vakil accepts the vo*iifa/«4«o and presents the pbiofi 
the Court can correct ,the e/a^a/d/nama on a subsequent application praying for 
same and the presentation of the plaint Is valid. A. I. R 1934 AH. 8to The 
fact that the dead mao bad been made a party by mistake ^oes not deprive the 
Court of the power to implead his legal teptesentanves and proceed with the hcarloR 

•'>' Court a disctt.ion la do 
m a fit case e g .where the mistake is a bona fide one. A. I. R. 1936 Pesh. 192. 

A party should not be punished w a. ..... ^ct3 

there can be no msunderstan /here 

patties, and the Court have und 0 be 

amended in suitable form, A. I. 184 

bVrttntS’taortUu'trt?'' f ^ >“o>-ourt to overvalue a suit and the plaint shoaW 
Whet“ao amea?« ortleZa '■ "• '9^5 All. 141-83 lod. Cai 1. 

lalloo (he cause litle^ mav ^t.^ against a person who was dead at the dale of presen- 
l™odtnfa„r e »,SaM^^^^ "'"»■> >>0 te.otned nr 

18-03 L. W its . ^ '91s 8'ad 1210-49 M. L. f. 590-49 

for, befoie any prejudice could hav J- *3«. An amendment asked 

hm.Ulion .bo(Sd\e allo™e“ A o''’’ "“"W io«0 

17S-U922IM.W.N ?.4"t-|nd.Caap^” 417-43 M.L.J..S4-16L.W. 

tlon for ame^ndmem o^r'sall certtfi^l^^tb^** judgment-debtor in case of appl'ijj' 
63-(1922) M. W. N. t30-,6 ™ w P""*!"!". A. I. R. I9« 

— o to t_ IV. 700.6; [„i Cas 73a. Rules of Coons ate osff 

■ ••••• “ominisUation of justice and they shouU ' 

• • ■ • ... "??.*“** powers of amendment must b* 

I • ' ' . ■ ‘mcrally but nonetheless one distinct cans* 

... . . her nnr#-9h .V. ...i.! • *'* 

• . . • p - 
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152 and 153 are very silutary provisions of law and are meant lo invest the Court 
with authority to see that the object for which the Court exists is carried out and 


A. I. R. 1937 Nag. 108. 

154-. [S. 3i third para.] Nothing in this Code shall affect any 

- . • . , present right of appeal which shall have 

aoDcal^ present right of accrued to any patty at its commence* 
' meal. 

Scope.— The right of ’ * *■*“■ ' * ’ — *’• 

not touch the right existing * * ■ . . . 

Co. V. Irving, C. • 1 ‘ ■ . ■ : 

see also 54 j. 421 = 47 • ‘ ‘ • 

pending rights of appeal • ' ... 

Mad 126 = 13 L. W. 37 = (i, •!. “ s s 

execution sale look place and the application is set aside on the ground of fraud 
was made before ihe new Code of Civil Procedure came into operation does not 
make the,order pissed on the application after the new Code came into force subject 
to a second appeal under the provisions of the old Code. 17 C. W. N 524; 17 C. 
W. N. S2en. Section 154 of the Code shows that the legislature in enacting it con* 
sidered that it might aed would interfere with rights and the argument that such 
a view would cause hardship, as previously existing rights would be imperilled, over- 
looks the provision which prescribed that the Code, although passed In March, 1908, 
should not come into force until January. 1909. and thus afforded opportunity (0 all 

f iersons having rights under the old Code to enforce them before the new Code rame 
nto operation t? C. W. N. 622. Section 154 means that nothing shall prejudi- 
cially affect any present right of appeal It can have no bearing on the powers of 
An appellate Court in dealing with appeals before it. 9 Ind Cas 815 ; see also 9 M. 
L. T. 259-21 Sf. L /. 631-9 fod. Cas. 9J7 { 8 lad. Cas. 8-7 A. I.. J, /070 ; 15 lad. 
Cas, 725-84 P. W, U. 1912 5 t6C W. N. 1015. 

165. [A’i'w.] The enactments mentioned in the Fourth Schedule are hereby 
. , ... amended lo the extent specified in the fourth 

Aratniracnt of ctnain Acts. ,h„eof, 

156. iHcfeals.] Rcptnitdbys 3 and Schedule II of the Second Repealing 
and Amending Ad. I 9 t 4 {XVII of t 9 l 4 .) 

157. [S. 3, second sentence.] Notifications published, declarations 
_ . , , . and rules made, places appointed, agreements 

..pSSrnaM filed, scales prescribed, [orms framed, appoinl- 

ments made and powers conferred under Act 
VllI of 1859 or under any Code of Civil Procedure or any Act amending 
the same or under any other enactment hereby repealed shall, so far as they 
are consistent with this Code, have the same force and effect as if they had been 
respectively published, made, appointed, filed, prescribed, framed and conferred 
under this Code and by the authority empowered thereby m such behalf. 

Scope —Section 1 57, C. P .Code, is an enabling and not a repealing section. The 
words *50 /hf as they are inconsjsteot with this Code’’ which occur /n this secnoa 
do not impliedly repeal rules fiamed under s 269,0 P Code of iSSo. 24 M. L. J. 
637-20 ind Cas. 775 (F. U) The term "rules made" means rules made by ihe 
proper authority having Jurisdiction Rules under ihe old Code which were then 
ultra vires are not valid because they could be made under ihe sew Code 29 
M. L J. 663=31 Ind. Cas. 924. 

158, (S. 3, second para I In evfty enactment or notification passed or 
, issued before the commencement of this Code 
Reference to Code of Civil j,^ which reference is made to or to any Chapter 
1 rocedure and other repealed section of Act Vlll of ISSD or any Code of 
enactments. Chil Procedure or any Act amending U15 same 


C. P, Code— 1" 
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or any other enaciraent hereby repealed, such reference shall, so far as may 
be practicable, be taken to be made to this Code or to its corresponding Part, 
Order, section or rule. 

Scope — Alterations in procedure are alwa^'S retrospective unless there he some 
good reasons against It. 7 Ind. Cas. li. In the absence of provisions to the contrary 
the expired or the repealed Act is considered to have never been in exintence 
except as to matters and transactions past and closed. Sustees v. Ellison, 9 0. 5: C. 
752. Churchill v. Crease, S Ding. 177. But a repeal does not affect any right, 
privilege, obligation or liability acquired, accrued or incurred under any enaclmeni 
so repealed. Lewis v. Hughes (1916), 1 K. B. 813 C. A. 


THE FIRST SCHEDULE. 


ORDER I. 

Parties la Suits, 

Rules. 

1. Who may be joined as plaintiffs. 

2. Power of Court to order separate 

trials. I 

3. Who may be joined as defendants. 

4 Court may give judgment lot or 
against one or more of joint parties. | 

5. Defendant need not be interested m 
all the relief claimed. 

6. Joinder of parties liable on same con* 
tract. 

7 When plaintiff in doubt from whom 
redress is to be sought, 

8. One person may sue or defend on 
behalf of all m same interest. 

9. Misjoinder and non-joinder. 

10. Suit in name of wrong plaintiff. 

Court may strike out or add parties. 
Where defendant added, plamt to be 
amended. 

11. Conduct of suit 

13. Appearance of one of several plain- 
tiffs or defendants for others, 

t3> ObjecUuas as tu rvsa-jo^«iei 01 mis- 
joinder. 


ORDER 11. 

, Frame of Suit, 

I. Frame of suit. 

3. Suit to include the whole claim. 
Relinquishment of part of claim. 
Omission to sue for one of several 
reliefs. 

3. Joinder of causes of action. 

4 Only certain claims to be joined for 
recovery of immovable properly. 

5. Claims by or against executor, ad- 
ministrator Or heir. 

6. Power of Court to order separate 
trials. 

7. Objections .“is to misjoinder. 


ORDER III. 

Recogniied Agents and Pleaders. 

Rules 

1. Appearances, etc, may be in person, 
by recognised agent or by pleader. 

2. Recognized agents. 

3. Service of process on recognized 
agent, 

4. Appointment of pleader. 

5. Service of process on pleader. 

6. Agent to accept service. 

Appointment to be in writing and to 
be hied m Court. 


ORDER IV. 
Institution of Suits. 

1. Suit to be commenced by plaint. 

2. Register of suits, 


ORDER V. 

Issue and Servlet of Summons. 

Issue of suumons. 

T Summons 

3. Copy or statement annexed to sum- 
mons. , 

3. Court may order defendant or plain- 
tiff to appear in person. 

4. No party to be ordered to appear m 
person unless resident within certain 
limits. 

5. Summons to be either to settle issues 
or for final disposal. 

6. Fixing day for appearance of defen- 
dant 

7. Summons to order defendant to 

produce documents relied, on by 
him 

8. On issue of summons for final dis- 
posal, defendant to be directed to 
produce hvs witnesses. 
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Rules. 

Service 0/ Suiiiino/ts. 

9 Delivery or transmission of summons 
for service. 

10. Mode of service. 

11. Service on several dtfendams. 

17. Service to be on defeirdant in person 
when practicable, or on his agent 

13. Service on agent by whom defendant 
carries on business. 

14. Service on agent in charge in suits 
for immovable property. 

15. Where service may he on male mem- 
ber of defendant's family. 

16. Person served to sign acknowledg- 
ment. 

17. Procedure when defendant refuses 
to accept service or cannot be found. 

18 Endorsement of time and manner 
of service 

19 Examination of sciving officer. 

20. Snbsinuted service. 

Effect of substituted service 
Where service substituted, time for i 
appearanco to be fixed. ' 

at. Service of summons where defendant ' 
resides within jurisdiction of another I 
Court, 

22. Service, within Presidency-towns and 
Rangoon, of summons issued by 
Courts outside. 

23 Duty of Courts to whicU summons 
IS sent 

24. Service on defendant lo prison. 

25. Service where defendant resides 
out of British India aod has no 
ngenL 

26. Service in foreign territory through 
Political agent or Court. 

27. Service on civil public officer or on 
servant of railway company or local 
authority. 

2S. Service on soldiers. 

29 Duty of persons to whom summons is 
delivered Oi sent for service. 

30. Substitution of letter for summons. 

ORDER VI. 

P/eadinj^ gener<xllf. 

i. Pleading 

• 2. Pleading to slate material facts and 
not evidence. 

3. Forins of pleading. 

4. Particulars to be given where 
necessary. 

5. Kuriher and better sialcmeot. or 
particulars. 

6. Condition precedent 

7. Depaiture. 

E. Denial of contract 

9. Effect of document ta be stated 

10 Malice, knowledge, etc. 

n. Notice. 

12, Implied contract, or relation. 


Rules. 

13 Presumptions of law. 

14 Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

17. Ameculment of pleadings. 

18. Failure to amend afier order. 


ORDER Vlf. 

. Plaint. 

1. Particulars to be contained in plaint. 

2. In money suits. 

2 .u« r »- -- — ... -».i„ - •. 


be shown, , 

6 Grounds of exemption from limiiation 
law, 

7 Relief to be specifically stated. 

$ Relief founded on separate grounds. 

9 Procedure on admitting plaint. 

Concise statements, 
to. Return of plaint. 

Procedure on returning plaint. 

11. Refection of plaint. 

12. Procedure on rejecting plaint. 

13 Where rejection of plaint does not 
preclude presentation of fresh plaint. 

Dccumentt retted cri tn 

14 Production of document on which 
plaintiff sues. 

List of other documents. 

15. Statement in case of document* not 
in his possession or power. 

16. Suits on lost negotiable instruments. 

17. Production of shop-book. 

Original entry to be marked and 
returned. 

18. Inadmissibility ol document not pro- 
duced when plaint filed. 


ORDER vni. 

Written Statement and Set O^Ti 



3- 


5 Specific denial 

6 Particulars of sci-off to be given In 
written statement 

Effect of sel-off. 

7 Defence or sel-ofl fiandtd on 
separate grounds 

8, New ground of defence. 

9 Subsenuent pleadings, 
la ProctQUTt when party fails to pre- 
sent written stateoctl called for br 
Court 
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ORDER IX. 

^/’Pearance of P'xrtUs and C^nsejueate 
of non-apptarance. 

Buies. 

j, Parlies lo appear on day fixed in 
summons for defendant to appear 
and answer. 

3. Dismissal of suit where summons 
not served in consequence of plain- 
tiff’s failure to pay costs. 

3. Where neither parly appears, suit 
to be dismissed. 

4. Plaintiff may bring fresh suit or Court 

may restore suit to file. 

5. Dismissal of suit where plainiifT, 
after summons returned unserved, 
fails for a year to apply for fresh 
summons. 

6. Procedure when only plaintiff 

appears 

When summons duly served. 

When summons not duly served. 

When summons served, but not m 
due time. 

7. Procedure where defendant appears 
on day of adjourned heartog and 
assigns good cause for previous non- 
appearance. 

8. Procedure where defendant only 
appears. 

p. Decree against plaintiff by default 
bars fresh suits. 

10. Procedure in case of non-attendance 
of one or more of several plaintiffs. 

11. Procedure tn case of non-attendance 
of one or more of several defendants. 

13, Consequence of non-attendance, with- 
out sufficient cause shown, of party 
ordered to appear tn person. 

Setting aside Decree ex parte. 

13, Setting aside decree against 

defendant. 

J4. No decree to be set aside without 
notice to opposite party 

ORDER X. 

Exjnitnaiion ot Parties by the Court, j 

I. Ascertainment whether allegations 
in pleadings are admitted or denied. 

2', Oral examination of a party, or 
companion of party. 

3. Substance of examination to be 
written. 

4, Consequence of refusal or Inability 

' of ple.ader to answer. 

ORDER XI. 

Discovery and Inspection, 

I, Dheovery by interrogatories, 

3, Particular interrogatories to be 
submitted. 


Rules. 

3. Costs ol interrogatories. 

4. Form of inlerrogataries. 

5. Corporations. 

6. Objections to interrogatories by 
answer. 

7. Setting aside and striking out inter- 
rogatories. 

>8. Affidavit in answer filing, 
g Form of affidavit in answer. 

10. No exception tobe taken. 

11. Order to answer or answer further. 

12. Application for discovery of docu- 
ments. 

13. Affidavit of documents. 

14. Production of documents. 

15. Inspectian of documents referred to 
in pleading or affidavits. 

16. Notice to produce. 

17 Time for inspection when notice 
given. 

18. Order for inspection. 

19 Verified copies. 

20 Premature discovery. 

21. Non-compliance with order for 
discovery, 

2:. Using answers to interrogatories at 
trial. 

23. Order to apply to minors. 

ORDER XII. 

Admissions, 

I. Notice of admission of case. 

3. Notice to admit documents. ■ 

3 Form of notice. 

4. Nonce to admit facts. 

5. Form of admissions. 

6. Judgment on admissions. 

7. Affidavu of signature. 

8. Nonce to produce documents. 

9 Costs. 


ORDER XIII. 

Production^ Impounding and Return 
ot Documents, 

I. Documentary evidence to be pro- 
duced at first hearing. 

7, Effect of non-production of docu- 
ments 

3. Rejection of irrelevant or inadmiss- 
ible documents. 

4. Endorsements on documents admit- 
ted in evidence. 

5 Endotsements on copies of admitted 
entries in books, accounts and 
records. 

6. Endorsements on documents rej'ce- 
ted as inadmissible m evidence. 

7, Recording of admitted and return of 
rejected documents. 
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Rules. 

8. Court may order any document to be 
impounded. 

9. Reiurn of admiited documenis. 

10. Court may send for papers from its 
own records or from other Courts. 

11. Provisions as IQ documents applied 
to material objects 

ORDER XIV. 

Selilement of Ittue and Dtltrwimtion 
of Suit on Istues of Law or on Issues 
agreed upon. 
t> Framing of issues 

2. issues of law and of fact. 

3. Materials from which issues may be 
framed. 

4 Court may examine witnesses or 
documenis before framing issues. 

5. Power to amend, and strike out 
issues. 

6. Questions of fact or law may by 
agreement be stated la form of 
issues. 

7. Court, if satisfied that agreement 
was executed in good faith, may 
pronounce judgment. 

ORDER XV. 

Vtiposal of (he Suit at the fitrst fuattng. 

\. Parties not at issue. 

3. One of several defendants not at 
issue. 

3. Parties at issue. 

4. Failure to produce evidence. 

ORDER XVI. 

Summoning and Attendance of IVitnesses. 
I. Summons (0 attend to give evidence 
or produce documents 
3. Expenses of witness to be paid into 
Court on applying for summons 
Experts 

Scale of expenses. 

3 Tender of expenses to witness 

4 Procedure where insufficient sum 
paid in. 

Expenses of witness detained more 
than one day. 

Time, place and purpose of atteo' 
dance to be specified in summons 
C. Summons to produce document 

7. Power to require persons present 
in Court to give evidence or produce 
document. 

8. Summons how served. 

9. Time for serving sumrnons. 

la Procedure where wiioecs fads to 
comply with summons. 


Rules. 

ir. If witness appears, attachment may 
be withdrawn. 

13 . Procedure if witness fails to appear. • 

■ 3. Mode of attachment 

14. Court may of its own accord sum* 

mon as witnesses suangets to suit. 

1$. Duty of persons summoned to give 
evidenco or produce document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehend- 
ed cannot give evidence or produce 
document. 

19 No witness to be ordered (0 attend In 
person unless resident within certain 
limits. 

20. Consequence of refusal of parly to 
give evidence when called on by 
Court. 

21. Rules as to witnesses to apply to par- 
ties summoned. 

ORDER XVII. 

Adfounments, 

I Court may grant time and adjourn 
heating. 

Costs of adjournment 

3 Procedure tf parties fail to appear 
on day fixed. 

3 Court may proceed notwithstanding 
either party fails to produce evid- 
ence, etc. 

ORDER XVIII. 

fftartng of the Suit and Exsminalion 
of Witnesses. 

I. Right to begin. 

3 Statement and production of evid- 
ence. 

3 Evidence where several issues 

4. Witnesses to be examined in open 
Court 

; How evidence sh.all be taken in 

7 . ■ ■ : 

8. ••• tot 

taken down by judge. 

9 When evidence may be taken in 
English 

to. Any particular question and answer 
may be taken down. 

Questions objected to and allowed 
by Court. 

12 Remarks on demeanour of witnesses 

13 Memorandum of evidence In un- 
appealable cases. 

14 Judge unable to make such roem'V 
randum to record reasons of his 
inability. 
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Roles. 

IS. Power lo deal with evidence talcen 
before another Judge. 

]6. Power to examine witness imme* 
diately. 

17. Court may recall and examine w 5 i» 
ness. 

18. Power of Court to inspect. 


ORDER XIX. 

Affitiavih, 

1. Power to order any point to be 
proved by affidavit 

2. Power to order attendance of depo- 
nent for cross-examination. 

3. Matters to which affidavits shall be 
confined. 


ORDEER XX. 

Jud^rntni and Detret. 

1. Judgment when pronounced 

2, Power to pronounce judgement writ- 
ten by Judge's predecessor. 

3. Judgement to he signed 

4. Judgements of Small Cause Courts. 
Judgements of other Courts. 

5, Court to state its decision or each 
Issue. 

6, Contents of decree. 

7 Date of decree. 

8. Procedure where Judge has vacted 
office before singing decree. 

9. Decree for recovery of immovable 
property. 

JO, Decree for delivery of movable 
property. 

II. Decree may direct payment by in- 
stalments 

Order, after decree, for payrotm by 
instalments. 

12 Decree for possession and mestte 
profits 

13. Decree in administratlnn-suit 

14. Decree in pre-emption-suit. 

15. Decree m suit for dissolution of part- 
nership. 

16. Decree in suit for account between 
principal and agent. 

17. Special directions as to accounts. 

18 Decree in suit for partition of pro- 
perty or separate possession of a 
share therein. 

19. Decree when set ofi is allowed. 
Appeal from decree relating to set- 
off. 

20. Certified copies of judgment and 
decree to be furnished. 


ORDER XXI. 

Execulion of Decrees and Orders 
Payment under Decree. 

Rule?. 

1. Modes of p.aying money under decree. 

2. Payment out of Court to decree- 
holder. 

Courts executing Decrees, 

3. Lands situate to more than one juris- 
diction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

ft. Procedure where Court desires that 
its own decree shall be executed by 
another Court. 

7. Court receiving copies of decree, etc., 
to file same without proof. 

8. Execution of decree or order by 
Court to which it is sent. 

9. Execution by High Court of decree 
transferred by other Court. 

Application for Execution. 

la Appliraiiou for execution. 

ti. Oral application. 

Written application. 

12. Application for attachment of mova- 
ble property not in judgmetil-deb- 
tor’s possession. 

13. Application for attachment of tmrao- 
vable property to contain ceriala 
particulars, 

14 Power to retjuire certified extract 
from CollectotU register In certain 
cases. , . 

IS- Application for execulion by joint 
decree-holder. 

16. Application for execution by trans- 
feree of decree. 

17. Procedure on receiving application 
for execution of decree. 

18. Execution m caso of cross-decrees. 

19. Execution in case of cross-claitns 
under same decree. 

20. Cross-decrees and cross-claims in 
mortgage-suits. 

21 Simultaneous execution. 

22. Notice to show cause against execu- 
tion m certain cases. 

23 Procedure after issue of notice. 

Process for Execution. 

24 Process for execution. 

25. Endorsement on process. 

Stay of Execution. 

26. When Court may stay execution. 

Power to rec^uire security fronii or 
impose conditions upon, judgment* 
debtor. 

27. Liability of judgment-debtor dis* 
charged. 
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Rules 

s8. Order of Court whicb passed decree 
or of appellate Court to be binding 
upon Court applied to. 

29. Stay of execution pending snit 
between decree-holder and judg- 
ment-debtor. 

Afode 0] Extculion. 

30. Decree for payment of money. 

31. Decree for specific movable 
properly. 

32. Decree for specific performance for 
restitution of conjugal rights or 
for an injunction. 

33. Discretion of Court in executing 
decrees for restitution of conjugal 
rights. 

34. Decree for execution of documents, 

or endorsement of negotiable ins- 
trument. I 

3$. Decree for immovable property 

36. Decree for delivery of immovable 
property when in occupancy of 
tenant. 

Jirrtft and DtUnhen in tht Civil Prison I 

37- Discretionary power to permit 
judgment-debtor to show cause 
against detention in prison. 

38 Warrant for arrest to direct judg- 
ment-debtor to be brought up. 

39 Subsistence-allowance 

40 Proceedings on appearance of ju Ig- : 
ment-debtor in obedience to notice 
or after arrest. 

Allaihmtnl cf Propiriy, 

4i> Examination of judgment-debtor 
as to his property. 

42. Attachment in case of decree for 
rent or mtsnt profits or oihcr 
matter, amount of which to be 
subsequently determined. 

43- Attachment of movable property^ 
other than agricultural produce, in 
possession of judgment-debtor. 

41 Attachment of argriculiurat produce 

45- Provisions as to asricultural produce 

Under attachment, 

46. Attachment of deb', share and other 
property not in possession of judg- 
ment-debtor. 

47. Attachment of share in movables. 

48. Attachment of salary or allowances 
of public ofiicer or servant of railway 
company or local authoriiy 

49. Atiachment of partnership property 

50. Execution of decree against firm. 

51. Atiachment of negotiable instrumeots 

$2. Attachment of property in custody ' 

of Court or public cfiicer. I 

53. A^t^chment of decrees. j 

54. Attachmert of tmmoTablc preiperty. j £2 


Rules. 

SS* Removal of atiachment after satis- 
faction of decree. 

56. Order for payment of coin or cur- 
rency notes to I arty entitled under 
decree. 

57. Determination of attachment. , 
InvesHgalion of claims and objections. 

58. Investigation of claims to, and 
objections to attachment of, attached 
properly. 

Postponement of sale. 

39. Evidence to be adduced by claimant. 

60. Release of property from attach- 
ment. 

61. Disallowance of claim to property 
attached. 

62 Continuance of atiachment subject 
to claim of incumbrancer. 

63. Saving of suits to establish right to 
attached property. 

Sale generally. 

64. Power to order 'property attached 
to be sold and proceeds to be paid 
to person entitled. 

6; Sales by whom conducted and how 
made. 

C 6 Preclamation of sales by public 
auction. 

67. Mode of making proclamation. 

68. Time of sale. 

69. AdjouTument or stoppage of sale. 

70 Saving of certain sales. 

71. Defaulting purchaser answerable for 
' loss on re-sale. 

72. Decree-holder net to bid for or buy 
property without permission. 

Where decree-holder purchases, 
amount of decree may be taken as 
payment 

73 Restriction on bidding or purchase 
by officers 

Sale of Movable Property 

74 Sale of agricultural produce. 

75 Special provisions relating (0 grow- 
ing crops. 

76. Ncgoti.ible instrument and shares 
in corporations. 

77. Sale by public auction. 

~S. Irregularity not to vitiate sale, but 
any person iojured may sue. 

79. Delivery of movable property, debts 
.and shares 

80. Transfer of negotiable instruments 
and shares. 

Ei Vetting order in case of other 
property. 

Salt c! imnovabU Property. 

What Cenrts may order sales. 
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Rules. 

83. Postponement of sale to enab'e 
judcmeni-debtor to raise; amount 
of decree. 

84. Deposit by purchaser and re-sale on 
default. 

85. Time for payment In full of purchase- 
money. 

86. Procedure in default of payment, 

?7 Notification on re-sale. 

88. Bid of co-sharer to have preference. 

8g. Application to set aside safe on 
deposit. 

go. Application to set aside sale on 
■ground of irregularity or fraud. 

91. Application by purchaser to set aside 
sale on ground of judgment-debtor 
having no saleable interest. 

92. Sale when to become absolute or 
be set aside. 

93. Return of purchase-money in certain 
cases. 

94 Certificate (0 purchaser. 

9$. Delivery of property in occupancy 
of iudgnaenl-aebiar. 

56. Delivery of property in occupancy 
of tenant. 

Resiilance io dtliviry 0/ fiosstision io 
Dtcrtt'hGldtr or Purchattr, 

97. Resistance or obstruction to possess- 
ion of immovable property. 

98. Resistance or obstruction by judg- 
ment-debtor. 

99. Resistance or obstruction by bona 
fidt claimant. 

100. Dispossession by decree-holder or 
purenascr. 

101. Bona fiat claimant to be restored to 

' possession. 

102. Rules not applicable to transferee 
pcndtnU ItU. 

103 Orders conclusive subject to regular 
suit. 


ORDER XXU. 

Dtath, Marriage and Insolvency 
of Parties. 

I. No abatement by patty’s death, if 
right to sue survives. 

' 2 Procedure where one of several 
plaintiffs or defendants dies and 
right to sue survives. 

3 Procedure in case of death of one of 
several plaintiffs or of sole plaintiff^ 

4. Procedure in case of death of one 
of several defendants or of sole de- 
fendant. 

5. Determination of question as to 
legal representative. 

0 No abatement by reason of death I 
after hearing. J 


Rules. 

7. Suit not abated by marriage of 
female patty. 

8. When plaintiff's insolvency bars 
suit. 

Procedure where assignee fails to 
continue suit or give security. 

9. Effect of abaiement or dismissal 

10. Procedure In case of assignment 
before final order in suit. 

11. Application of Order to appeals. 

12. Application of Order tp proceedings. 


ORDER XXIII. 

lyslhdrawal and Adfusiment of Suits. 

1. Withdrawal of suit or abandonment 
of pan of claim. 

2. Limitation law not affected by first 
suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees 
not affected. 


ORDER XXIV. 

Payment into Court. 

1. Dejaoslt by defendant of amount in 
saiisiaction of claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to 
plaintifT after notice. 

4 Procedure where plaintiff accepts 
deposit as satisfaction in part. 

5. Procedure where he accepts It as 
satisfaction in full. 

ORDER XXV. 

Seeutity for Costs, 

r. When security for costs may be re- 
quired from plaintiff. 

Residence out of British India. 

2. Effect of failure to furnish secuiity- 


ORDER XXVI. 

Commissions. 

Commissions to examine IVUntsstt. 

1. Cases in which Court may iss“® 
commission to examine witness. 

2. Order for commission. , 

3. Where witness resides within Courts 
jurisdiction. 

4. Persons for whose examination 
commission may issue. 

5. Commission or Request to exatwioo 
witness not within llriiish India. 

6. Court to examine witness pursuant 
to commission. 
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Rules. 

7. Return of commission with deposi- 
tions of witnesses. 

8. When depositions may be read in 
evidence. 

Commissions for Local Investigations. 

9. Commissions to make local investi- 
pations. 

to. Procedure of Commissioner. 

Report and deposUions to be evi 
dence in suit. 

Commissioner may be examined in 
person. 

Commissions to examine Aecostutt. 

It. Commission to examine or adjust 
accounts. 

12. Court to give Commissioner ncccs- ' 
sary insttuclions. 

Proceedings and report to be evi- 
dence. 

Court may direct further Inquiry. 
Commissions to maht Partitions. 

13 Commission to make partinoo of 
immovable property. 

14 Procedure of Commissioner. 

General Provisions. 

1$. Expenses of commission to be paid 
into Court 

16. Powers of Commissioners 

17. Attendance and examination of wit- 
nesses before Commissioner. 

18. Parties to appear before Commi- 
ssioner. 

19. Commission issued at the instance 
of foreign tribunals. ' 


ORDER XXVII. 

SuHs by Or against the Government 
or Public Officer in their 
Official caf jetty, 

1. Suits by or against Government 

2. Persons autliotixed to act for 
Government 

3. Ph-iints in suits by or against 
Government. 

4. Agent for Covcinment to icccne 

f rocess 

ixing of day for apjxjar.ance on 
beh.all of Government. 

0. Attendmec of person able to answer 
c^uesiions tehtin^ to suit against 
CiOicrnment. 

7. Extension of time to en.able public 
officer to male reference to Gosein- 
menu 

P. ProceJure in suns against public 
officer. 


ORDER XXVIII. 

Sttils by or against Military Men ' 
or Airmen. 

Rules. 

1. Officers of soldiers who cannot obtain 
leave may authorize any person to 
sue or defend for them. 

2. Persons so authorized may act per- 
sonally or appoint pleader. 

3. Service on person so authorized, or 
on his pleader, to be good service. 


ORDER XXIX. 

Suits by or against Corporations. 

1. Subscription and verification of 
pleading. 

2. Service on corporation. 

3 Power to require personal attend- 
ance of officer of corporation. 

ORDER XXX. 

Suits by or against Firms ami Persons 
carrying on business in names other 
than thetr osvn. 

1 Smog of partners m name of firm. 

2 Disclosuie of pinners’ names. 

3 Service. 

4 Right of sun on death of p-triner 

5 Notice in what c.*ipacity served. 

6. Appeatance of partners 

7. No appearance except by partners. 

8. Appearance under protest. 

9. Suns between co-partners. 

ta Suit agiinst person carrying on 
business in name other than his 
owo. 


ORDER XXXI 

Suits by or against Trustees, Executors 
and Administrators, 

I Rcpreseniaiion of beneficiaries in 
suns concerning property vested in 
trustees, etc. 

2, Joinder of trustees, executors .and 
administrators 

3 Husband of married executrix not 
to join 


ORDER XX.XII 

Suits If Or agjinit .Minors and Persons 
el VniOund Mmd 
I Minot to sue by next friend 

Where suit i» insiuutej without next 
friend, pUint lo be laLen off the file 
3 GuaiJian for ilie suit to be apJ>Olnt^l 
by Court for minor deferJaot 


c. r. Code— IS 



378 


TUB CODE OF Cim PROCEDURE. 


ISch 1. 


Rules. 

4. Who may act as next ftiend or be 
appointed guardian for the suit. 

5. Representation of minor by next 
friend or guardian for the suit. 

6 Receipt by next friend or guardian 
for the suit of property under decree 
for minor. 

7. Agreement or compromise by next 
friend or guardian for the suit. 

8 Retirement of next friend. 

9 Removal of next friend. 

10. Stay of proceedings or removal, etc., 
of rext friend. 

11. Retirement, removal or death of 
guardian for the suit. 

12. Course to be followed by minor 
plaintiff or applicant on attaining 
majority. 

* 3 . Where minor co-plaintiff attaining 
majority desires to repudiate suit. 

14 Unreasonable or improper suit. 

tS Application of rules to persons of 
unsound mind. 

t6. Saving for Princes and Chiefs. 

ORDER XXXIII. 

Sui/s hy Paupers. 

1. Suits may be instituted in forma 
Pauperis. 

2. Contents of application. 

3. Presentation of application 

4 Examination of applicant. 

If presented by agent Court may 
Order applicant to be examined by 
commission. 

5. Rejection of application. 

0. Notice of day for receiving evidence 
of applicant’s pauperism 

7. Procedure at hearing. 

8. Procedure if application admitted. 

9. Dispaupering. | 

10. Costs where pauper succeeds. 

11. Procedure where pauper falls. 

12. Government may apply for payment I 

of Court-fees. . 

13. Government to be deemed a party. \ 

U. Copy of decree to be sent to Collec- 
tor 1 

15. Refusalto allow applicant to soe as 1 

pauper to bar subsequent application I 
ofiike nature. ! 

16. Costs. I 

ORDER XXXIV. I 

Suite relating to MoTljmges of I 
Immovable Properly. I 

1. Parties to suits for foreclosure, sale , 

and redemption. 1 

s. Preliminary decree in foreclosure- 
suit. 


Rules, 

3. Final decree in foreclosure-suit. 
Power to enlarge time. 

Discharge ol debt. 

4. Preliminary decree in suit for sale. 
Power to decree sale in foreclosure- 
suit. 

5. Final decree in suit for sale, 

6 . Recovery ol balance due on mortgage 
in suit for sale 

7. Preliminary decree in redemption- 
suit. 

8 Final decree in redemplion-suit. 

8A. Recovery of balance due on mod- 

gage in suit for redemption. 

9 Decree where nothing is found due 
or where mortgagee has been over- 
paid. 

10. Costs of mortgagee subsequent to 
decree. 

11. Payment of interest. 

12. Sale of property subject to prior 
mortgage. 

13- Application of proceeds, 

14. Suit for sale necessary to bring mort- 
gaged property to sale. 

1$. Mortgages by the deposit of title 
deeds and charges. 

ORDER XXXV. 

Interpleader. 

1. Plaint in interpleader-suit. 

2. P.iyment of thing claimed Into Court. 

3. Procedure where defendant is suing 
pfaintilT. 

4. Procedure at first hearing. 

5 Agents and tenants may not institute 
interpleader-suits 

6 . Charge for plaintifl’s costs. 


ORDER XXXVI. 
special Case. 

1. Power to state case for Court’s 
opinion, 

2. Where v.aloe of subject-matter must 

be stated. . . 

3- Agreement 10 be filed and regisieren 
as suit. 

4 Parlies to be subject to Couil^ 
jarisdiciion. 

5. Hearing and disposal of case. 


ORDER XXXVII. 

Summary procedure on Negotiable 
InstrumenU. 

1 Application of order. 

2 Instilution of summary suits upon 
bills of exchange, etc. 
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4- Who may act as next ftiend or be 
appointed guardian for (he suit 

5. Represeniaiion of minor hy next 
friend or guardian for the suit. 

6, Receipt by riext friend or guardian 

for the suit of property under decree 
for minor. I 

y. Agreement or compromise by next > 
friend or guardian for the suit. 1 

8. Retirement of next friend. 

9, Removal of next Wend. 

10, Stay of proceedings or removal, etc., 
of rext friend. | 

lt< Retirement, removal or death of ( 
Ruardhin for the suit. 

12. Course to be followed by mioor 
pUini'fr or applicant on attaining 
majority. 

ij. Where minor co-plaintiff attaining 
majority desires to repudiate suit. 

14. Unreasonable or improper suit. 

15. Application of rules to persons of 
unsound mind. 

16. Saving for Princes and Chiefs. 

ORDER XXXIU. 

Sutfs hy PauptTS. 

1. Suits may be icscttuted tn forma 
pauptrtt 

2. Contents of application, 

3 Presentation of application. 

4 Exammation of applicant. 

If ptescnied by agent. Court may 
order applicant to be examined by 
COlDtnlsSlOD. 

5 r..:..*--. .r.— , 

6 . ■ ' 


y- 

10. Costs where pauper succeeds. 

11. Procedure where pauper fails 

12. Government may apply for paymeof 
of Couti-fecs. 

13. Government to be deemed a party. | 

14. Copy of decree to be sent to Collec- 
tor. 

1 5. Refusal to allow applicant ic sue as 
pauper to bat subsetjuent application 
of tike nature. 

16. Costs, 


ORDER XXXlV. l 

Stfifj retating to iTorl^ages of 1 
Imniwable Prafer/y, I 

1. P-artics 10 suits for foreclosure, sale i 
and redemption. 

2. rrclimin.ary decree in fnreclosure- 

suit. I 


3. 

4. 

5. 

6 . 


8 

8A 

9 


11, 

12 , 

> 3 - 

M. 

' 5 . 


Final decree in foreclosure-suit. 
Power to enlarge time. 

Discharge oJ debt. 

Preliminary decree jd suit for sale. 
Power to decree sale in foteclosute- 
suit 

Final decree in suit for sale. 
Recovery ol balance due on mortgage 
in suit for sale. 

Preliminary decree in redemption* 
suk. 

Final decree in redempuon*suit. 
Recovery of balance due on mort* 
gage m suit for redemption. 

Decree where tinlhing is found due 
or where mortgagee has been over- 
paid. 

Costs of mortgagee subsequent to 
decree. 

Payment of interest. 

Sale of property subject to pnor 


mortgage. 

Application of proceeds. 

Suit for sale necessary to bring mort- 
gaged property to sale. 

Mortgages by the deposit of title 
deeds and charges. 


ORDER XXXV. 
fnterpfearfer. 

\. Plaint in interpleader-suit. 

2. Payment of thing claimed Into Court. 

3. Procedure where defendant is *um8' 
plainttfC. 

4 - Piocedute at first hearing ^ . 

5 Agents and tenants may not institute 
interpleader-suits. 

0 . Charge for plaintifl’s costs. 


ORDER XXXVI. 
special Case. 

I. Power to state case for Court's 
opinion, 

a. Where value of subject-matter must 
be stated. . , 

3. Agreement to be filed and registcreii 
as suit. 

4 - Panics to be subject to Court’s 
furisdiciion. 

5. Hc.aring and disposal of case. 


ORDER XXXVII. 

Summary ptoetdure on Negotioih 
Instrumenti, 
r. Application of order. 

2. Institution of summary suits upon 
bills of cxch.ange, etc. 
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Rules. 

3. Defendant showing defence on 
merits to have leave to appear. 

4. Rower to set aside dcctee. 

5. Rower 10 order bill, etc., to be de- 
posited with oflicer of Court. 

6. Recovery of cost af nothing non- 
acceptance of dishonoured bill or 
note. 

7. Procedure in suits. 

ORDER XXXVin. j 

Arrest anrl Attachment htfate /ud^ment. j 
Arrest before Judgment. 

I. Where defendant may be called 

upon to furnish security for oppea- j 
ranee. j 

3. Security. ^ 

3. Procedure on application by surety 1 

to be discharged. ' 

4. Procedure where defendant fails to 
furnish security or find iresh 
security. 

At/aifment Wore Judgment. ^ 

5. Where defendant may be called 
upon to furnish security for produc- 
tion of property. 

6. Attachment where cause not sboxvn 
or security not furnished. 

7. Mode of mahing attachment. 1 

B. Investigation of claim to properly | 

attached before judgment. 

9. Removal of attachment when secu- 
rity furnished or suit dismissed. 

10, Attachment before judgment not 
to affect fights of strangers, nor bar 
decree holder from applying lor 
sale. 

II. Rroperiy attached before judgment 
not (0 be re-attached in execution of 
decree. 

12. Agricultural produce not attachable 
before jujgracnr. 

13. Small Cause Court not to attach 
immovable property. 

ORDER XXKIX. 

Ttmfirary Injunctions and Inter- 
iocutorjf Order/. 

TemfOrary Injunctions. 

I. C.ases in which temporary injunction 

may be granted ^ ‘ 

J, Injonciion lo restrain repetition or 
conlinusnce oI brc.ich. 

3. Refore granting irjunci'On, Court lo 
direct notice to opposite patty, 

4. Order for lojuocsioo may be dis- , 

charged, varied or set aside. ^ • 

3 Injunction to corporation binding ■ 
cm tit otnceis. 


Rules. 

tnierlocntory Ordc/s. 

6. Power to order fnccrim sale. 

7. Detention, preservation, inspection, 
etc., of subject-matter of suit. 

8. Application for such orders to be 
after notice. 

9. When party may be put m imme- 
diate possession of land, the subject- 
matter of suit 

to. Deposit of money, etc., in Court. 

ORDER XL. 

Appointment of Receivers. 

1. Appointment of Receivers, 

2. Remuneration 

3. Duties. 

4. En/orcenienf of Receiver'^ dunes. 

5. When Collector may be appointed 

Receiver. 

ORDER XLI. 

Appeals from Original Decrees, 

». Form of appe,al 

What to accompany memoranclum, 
Contents of memorandum 

2 Grounds which may be taken in 
appeal. 

3, Rejection or amendment of memo- 
randum. 

4. One of several plaintifi's er defen- 
dants may obtain reversal of whole 
decree where it proceeds on ground 
common to all. 

Stay et Proceedings and Of Execution. 

S- Stay by Appellate Court 

Stay by Court which passed the 
decree. 

(h Securiiy tu case of order for execu- 
tion of decree appealed from. 

7. No security to be required from the 

Government or a public oOlcerin 
certain cases. , 

8. Exercise of powers in appeal from 
order made 10 execution of decree. . 



1 lo. ■ • T 


II..#- • ■ . ■ I 

sending notice to lower Court. 

12. Day for hearing appeal. 

13. Appellate Court to gwe rntice 10 

Court whose decree appealed frorx. 
Tracsmissioo cf papers 10 appellate 
Court. 

Copies of tiL.b!iS ia Cc'-tt whose 
decree appealed from. 
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THE CODE OF CIVIL PR0CBDUR8. 


(Sch L 


Rules. 

4, V/ho may act as «exl fntnd Or bft 
appointed guardian for the suit 

5, RepresCBtation oJ minor by next 
friend or guardian for the suit. 

6, Receipt by next friend or guardian 

for the suit of property under decree \ 
for minor. ' 

y. Agreement or compromise by nest ' 
friend or guardian for the suit. 

8 Retirement 0/ next friend 

9 Removal of ne\i friend. 

JO. Stay of proceedings or removal, etc., j 
of rexi fntnd i 

tt. Retirement, removal or death of i 
guardian for the suit. 

sa Course to be followed by minor 
piatntJff or applicant on attaining 
majority 

t3. Where minor co*plimtiff’ attaining 
tnajOTTly desires to r epudiate suit. 

14 UnreasonaWe or improper suit. 

tj. Application of rules to persons of 
unsound mind 

16. Saving for Princes and Chiefs. 

ORDER XXXin 
St/ifs hy Pauj>iti. 

I. Suits may be instiiuted tn fortnn 
JxwPtns 

3 . Contents 0/ application. 

3 Presentation of application. 

4 ExatnitutfoD of applicant. 

If presented by agent. Court may 
Order applicant to be examined by 
commission. 

5. Rejection of application. 

6. Notice of day for receiving evidence 
of applicant’s pauperism 

7 . Procedure at bearing 

8. Procedure if application admitted. 

9. Dispaupering 

10. Costs where pauper succeeds. 

It. Procedure wbete pauper fails 

15. Oovernment may apply for payment 
of Court-fees. 

13. Covcmmeat 10 he deemed a p.ariy. j 

14 . Copy of decree to be sent to ^Utc- t 
tor, 

15. Refusal to allow applicant to soe as | 

pauper to bar subsequent application l 
of hke nature. } 

16. Costs. j 


ORDER XX:^1V. 1 

5miVi reltifin^ So hSorSgagti of i 
Inufioz'ahSe Prepirty. ! 

1. parties to suits for foreclosure, sale \ 

and redemption. ’ 

2. preliminary decree in foreclosure- j 

suit. I 


Rules. 


3. 

+ 

5. 

6 . 


9 

fO 


II. 

13. 

«3 

14* 

If. 


Final decree in loreclosure-suii. 
Power to enlarge time. 

Discharge of debt. 

Preliminary decree ia suit for sale. 
Power to decree wlc in f(3rcclos^f^ 
suit 

Final decree in suit for sale. 
Recove^ of balance due on mortgage 
in suit mr sale. 

Preliminary decree in redemptioB- 
suit. 

Final decree in redemplioii'swit. 
Recovery of balance due on moti* 
g.ige in suit for redemption. 

Decree where nnibing is found due 
or where mortgagee has been o’lei- 
paid. 

Costs of inoTtgagec subsequent to 
decree. 


Payment of interest. 

Sale of property subject to prior 
mortgage. 

Application of proceeds. 

Suit for safe necessary to bring ci«l' 
gaged pjopeny to sale. 

Mortgages by the deposit cf t«w 
deeds and charges. 


ORDER XXXV. 


/nS/rPUa/ftr. 

1 Plaint in interpleadcr-suif. _ 

2 Payment of thing cbiined into Court- 
3. Procedure where defeodam is sumg 

plaintiff. 

4 Procedure at first hearing. , . 

5 Agents and tenants may not institute 
mterpieadcr-suits. 

6. Charge for plaintiff's costs. 


ORDER XXXVI. 

Special Can- 

Power to state case (ot Courts 
toinion, 

5. Whero vatic of subjcct-watlcr must 
be stated. , , 

3. Agreement 10 be filed and tegisWtw 
as smt. 

4- Parties to be subject to 
jurisdiction. 

5. Hearing and disposal of case. 


ORDER XXXVIl. 

Summary proctiiure on NegeiialU 
iMtrtmtnSs. 

I, Application of order. 

1. InstiiuiJon of summary suits up^'’ 
bills oI cxchnnpc. etc. 
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Rules. 

5. Defeodant stiowing defence on 
tnerits to have leave to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc., to be de- 
posited with ofllcer of Court. 

6. Recovery of cost of nothing non- 
acceptance of dishonoured bill or 
note. 

7. Procedure in suits. 

ORDER XXXVIll. 

Arrest attd Attachment before Judgment 
Arrest before fudgment. , 

t. Where defendant may be called j 
upon to furnish security for appea- ' 
t.ance. , 

2. Security. 

3. Procedure on application by surety 

to be discharged. I 

4. Procedure where defendant fails to 
furnish security or dod fresh 
security. 

Attachment before Judgment. 

£. Where defendant may bo called 
upon to furnish security lor produc- 
tion of properly. 

6. Attachment where cause not shown 
or security not furnished. 

7. Mode of making attachment 

8. Investigation of claim to property 
attached before judgment. 

9. Removal of attachment when secu- 
rity furnished nr suit dismissed. 

10. Attachment before judgment not 

to affect rights of strangers, nor bar , 
decree holder from applying for ' 
sale. ' 

11. Property attached before judgment * 
not to be re-attached in execution of ' 
decree. 

IS. Agricultural produce not attachable 
before judgment. 

13. Small Cause Ccurl not to attach 
immovable property 

ORDER XXXIX. 

Ttmjorary Injunctions and Inter- 
locvlory Orders 
Tttrforary Injunctions 

I. Cases in which temporary injunction 
may be granted 

s Injunction to restrain tepetilion or 
contiT.uatict of breach. 

3. Ptfpte granting jnjuncfon. Court to 
direct nonce 10 opposite party 

4. Order lor Injunctton may be dis- 
charged, varied or set aside. 
Injunction to corporation biodirg 
on us officers. 


Rules. 

Interlocutory Orderf- 

6 . Power to order interim sale. 

7. Detention, preservation, inspection, 
etc , of subject-matter of suit. 

8- Application for such orders to be 
after notice. 

9. When party may be put tn imme- 
diate possession of land, tbe subject- 
matter of suit 

10. Deposit of money, etc., in Court. 

ORDER XL. 

Appointment of Receivers. 

1. Appointment 0! Receivers. 

2. Remuneration. 

3. Duties. 

4. Enforcement of Receiver’s duties. 

5. When Collector may be appointed 

Receiver, 

ORDER XLI. 

Appeals from Original Dicrees. 

I. Form of appeal. 

What to accompany memorandum. 
Contents of memorandum. 

2 Grounds which may be taken In 
appeal. 

3 Rejection or amendment of memo- 
randum 

4 One of several phintiffs nr defen- 
dants may obtain reversal of whole 
decree where it proceeds on ground 
common to all. 

Stay el Proceedings and Of B xeculion. 

5. Stay by Appellate Court. 

Stay by Court which passed the 
decree. 

6. Security in case of order for execu- 
tion of decree appealed from. 

7. No security to be required from the 

Government or a public officer in 
certain cases. , 

8 . Exercise of powers in appeal from 
order made m execution of decree. 

Procedure on Admission cf Appeal. 

9 Registry of Memorandum cf Appeal 
Register of appeals. 

10, Appellate Court may require appel- 
lant to furnish security for costs. 
Where apj'cllant resides oat of 
liriiisb Ind'O. 

II. I’ower to dismiss appe.al without 
sending notice to lower Court. 

«a. Day for I catia< appeal. 

13. Apj>xUiie Coun to gwe roiice to 
Court whose decree appealed from. 
Tiaesmiss on cf papers to appellate 
Court. 

Copes of exLblu la Court whcje 
decree appealed from. 
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ISch 1. 


Rules. 

4. Who may act as next friend or be 
appointed guardian for the suit. 

5. Representation of minor by next 
friend or guardian for the suit. 

6. Receipt by next friend or guardian 
for the suit of property under decree 
for minor. 

7. Agreement or compromise by next 
friend or guardian for the suit. 

8. Retirement of next friend. 

9 Removal of next friend. 

10. Stay of proceedings or removal, etc, 

* of rext friend, 

11. Retirement, removal or death of 
guardian for the suit. 

12. Course to be followed by minor 
ph-iintifT or applicant on attaining 
majority 

13* Where minor co-plaintiff aiialning 
majority desires to repudiate suit. 

14. Unreasonable or improper suit. 

15- Application of rules to persons of 
unsound mind. 

16. Saving for Princes and Chiefs. 

ORDER XXXIII. 

Siiifs hy PaufiTS. 

I. Suits may be iastituted tn torma 
pauf>ens. 

3. Contents of application. 

3 Presentation of application. 

4- Examination of applicant. 

If presented by agent. Court may 
Order applicant to be examined by 
commission. 

5- 

6 . ■ ■ 

7- 

8. 

9- 

10. Costs where pauper succeeds. 

11. Procedure where pauper fails 

12. Government may apply (or payment 
of Court-fees. 

13 Government to be deemed a party. 

14. Copy of decree to be sent to Collec- 
tor 

15. Refusal to allow applicant to sne as 
pauper to bar subsequent application 
of like nature. 

16. Costs. 


ORDER XXXIV 
Suits relating to ifortgagesof 
Immovable Profeny. 

1. P.arties to suits (or foreclosure, sale 
and redemption. 

a. Preliminary decree in foreclosure- 
suit. 


Rules. 

3. Final decree in foreclosure-suit. 
Power to enlarge time. 

Discharge of debt. 

4. Preliminary decree in suit for sale. 
Power lo decree sale in foreclosure- 
suit 

j. Final decree in suit for sale. 

6. Recovery Of balance due on mortgage 
in suit for sale. 

7. Prelimin.ary decree in redemption- 
suit, 

8 Final decree in redemption-suit. 

8A. Recovery of balance due on mort- 
gage in suit for redemption, 

9 Decree where nothing is found due 
or where mortgagee has been o>er* 
paid. 

10 Cosis of mortgagee subsequent to 
decree. 

11. Payment of interest. 

12. Sale of properly subject lo Pi'o^ 
mortgage. 

13 Application of proceeds. 

14. Suit for sale necessary to bring mort- 
gaged properly to sale. 

15. Mortgages by the deposit of title- 
deeds and charges. 

ORDER XXXV. 

fnterpleafien 

1. Plaint in interpleader-suit.^ 

2. Payment of thing claimed Into Court. 

3. Procedure where defendant is suing 
plaintiff. 

4 . Procedure at first hearing. _ . 

5 Agents and tenants may not institute 
interpleader-suits. 

6 . Charge for plaintifl’s costs. 


ORDER XXXVI. 
special Case, 

1. Power to state case for Court’s 
opinion, 

2. Where value of subject-matter must 

be stated. . , 

3. Agreement to be filed and registered 
as suit. 

4 - Parties to be subject to Coun^ 
jurisdiction. 

5- Hearing and disposal of case. 


ORDER XXXVil. 

Sttminary procedure on Negollablt 
Instruments. 

1. Application of order. 

2. Institution of summary suits upo” 
bills of exchange, etc. 
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[Sch. i. 


rules 

14. Publication and service of notice 
ofday for hearing appeal. 

Appellate Court may itself cause 
notice to be served. 

15. Contents of notice. 

Prcce iure on Htaring 

16. Right to begin. 

17. Dismissal of appeal for appellants 
defaulL 

Hearing appeal ex parte. 


20 Power to adjourn hearing, and 
direct persons appearing interested 
to be made respondents 

21. Re-hearing on application of res- 
pondent against wham ex parte 
decree made. 

22. Upon heariBg, respondent may ob- 
ject to decree as if he had preferred 


23. ■ • • 

24. • ■ • ■ ' 

cient, appellate Coart may deter* 
mins case finally. 

2$. Where appellate Court miy frame 
issues and refer them for trial to 
Court whose decree appealed from. 
26 Findings and evidence to be put 00 
record 


27. : . • e 

28. • 

29. 

judgment in Appeal 

30. Judgment when and where pro- 
nourced 

51. Contents, dale and signature of judg- 
ment 

32. What judgment may direct 

33. Power of Caurt of Appeal 

34. Dissent to be recorded 

Decree in Appeal 

3j. Date and contents of deciei. Judge 
disserting from judgment neei not 
sign decree. 

3'., Cop-es of judgment and decree to be 

furnished to patties 

37. Certified cop/ of decree to be sent 
to Court whose decree appealed 
from. 


Rules. 

ORDER XLIL 

Appeals from Appellate Decreet. 
I. Procedure. 


ORDER XLIII. 
Appeals from Orders 

1. Appeals from ordert 

2. Procedure. 


ORDER XLIV. 

Pauper Appeals. 

1. Who may appeal as p.auper. 

Procedure on application for admis- 
sion of appeal 
2 Inquiry into pauperism. 


ORDER XLV. 

Appeals to the King in Council. 

I ‘‘Decree*’ deGnsd. 

2. Application to Court whose decree 
complained of. 

3 Certificate as to value or fitness. 

4. Consolidation of suits 
$. Remission of dispute to Court of first 
instance. 

6. Effect of refusal of certificate, 

7 Security and deposit required on 
gtaoi of certificate. 

8. Admission of appeal and procedure 
(beieon. 

9 Revocation of acceptance of security. 

9. \. Power to dispense with notices m 

Case of deceased parties. 

10. Power to order further security or 
payment. 

It Effect of failure to comply with order. 

12 Refund of balance deposit. 

13 Powers of Court pending appeal 

14 Increase of security found inade- 
quate. 

15. Procedure to enforce orders ofKios 
in Couacit. 

16. Appeal from order relating to exe- 
cution. 


ORDER XLVI 
Reference. 

s. Reference of question to High Court. 

2. Court may pass decree contingent 
upon decision of High Court. 

3- Judgmem of High Court to be tram* 
initied, and case disposed of 
accordingly. 
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Rules 

4. Costs of reference to High Court. 

5. Power to alter, etc., decree of Court 
making reference. 

6. Power to refer to High Court ques- 
tions as to jurisdiction in small 
causes. 

7. Power to district Court to submit 
for revision proceedings had under 
mistake as to jurisdiction in small 
causes. 


ORDER XLVn. 

Pevieiu. I 

I. Application for review of judgment. 

3. To whom applications lor review 
may be made. 

3 Form of applications for review. 

4. Application where rejected 
Application where granted 

5. Application for review in Court 
consisting of two or more Judges. 

6. Application where rejected. 

7. Order of rejection not appealable. 
Objections to order granting appli* 
cation. 

8. Registry of application granted, aod 
order for re hearing, 

9 liar of certain applications. 

ORDER XLVin. 

MtictUantout, 

1. Process to be served at expense 
of party issuing. 

Costs of service 

■t. Orders and notices how served. 

3. Use of forms in appendices. 


Rules 

ORDER XLIX. 

Chartered lli^t Courts. 

1. Who may serve process of High 
Courts. 

3. Savings in respect of Chartered 
High Courts. 

3 Application of Rules 


ORDER L. 

Provincial Small Cause Courts, 
I. Provincial Small Cause Courts. 


ORDER LI, 

Presidency Small Cause Courts. 
1. Presidency Small Cause Courts. 


ArrcNDicES to the First 
SCHEDULE Forms, 

A.--PtRADJNGS. 

I. Titles of suits. 

3. Description of parties io par* 

ticular cases. 

3 Plaints. 

4. Wtiuen statements. 

II —Process. 

C— DiSCOVERV, iNSrECriON and ADMIS* 
SION. ■ 

D. — decrees. 

E. — Execution. 

F. — Supplemental Proceedings. 

G. — appeal. Rekerence and Review, 

H. — Miscell\neous. 


THE FIRST SCHEDULE. 


Partitt to Suits. 

1 . [S. 20 , R. S. C. O. 10 . r. 1 .] All penons may be joined in one suit 
. „ , . , as plaintiffs in whom any right to relief in res- 

joined as p.ct of or arising out of the same act or iransac* 

* *■ lion or siriei of acts^ or transactions is alleged 

to exist, whether jotnlly, sitverally or in ihc alternative, where, if such persons 
brought separate suits, any common question of law or fact would arise. 

bcope —Tills rule in the mam 1$ basad upon Order XVI, rule 1 of th» Supreme 
Court I'ractice and s 36 of ihe old Code. According to IJOrd Justice Boven it is not 
.»■« .... — — »« under which any cumber cf 

• . . • ..... that a writ should be like an 

• ....*. . number of persons may get 

a ••■*.• 1 • ., ■ 4 : his rule relates only to joinder 

of parties on the same causes of action. (1E94) A. C. 404 5 (i^w) t Q. R. S40: but 
see{i907) t K. U. 364,574,^rr Co*r«4 /Airrf/Z,/. '‘Rule I, order 1 of Act V of 
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in cases where (i) the right to reljel chimed by them arises in each of their cases 
■ ' ” ... sdClions, and where (2) some common 

ng a case within the rule boili these 
' are not the rule does not justify the 
Siroitd V. (1898) 2 Q. D. 

(52) J Oxford and Cambridge UrtventUtsv. GiU, (1S99) i Ch. 55 (59); Vearly 
Practice^ 1921, p. 155 In a recent case the Calcutta High Court has held that rule, 
applies not only to the joinder of plaintiffs, but also to the joinder of causes of action 
in one suit- So under this rule several causes of action can be Jolnd in one suit ii 
some common question of law or fact would arise. 41. C W.N.27«=A l.R. 1936 Cal 650. 
It is not, however, it seems, necessary that the whole of a transaction should be mvo!* 
ved in each of the cause of action joined. (1898) 2 Q. B. at p. 54. Where a suit 
for arrears of maintenance by two widonrs is based on the same award in the 
partition suit and as such each relief arises oiit of the same transacuo c and in_ each 
case a common question of fact or law is lovolvcd, the two widows can be joined 


in n suit, unless the reliefs claimed therein .arise out of the same act or transaction 
or series of acts or transactions. A I. R. 1933 Pat ijn-«73lod. Cas. 7t. Co-pjaln* 
tiff’s claiming alicrnativoly can be • •>.•»-- • • law is raised, 

to P, R. igi6«s69 P.L.R. I9i7e»2 • . ,ee also A I. R- 

J935 Mad. 174-C1932) M.W.H. 3 * • *’ . Ind. Cas. 684. 


Joint interest— This rule is permissive and not mandatory. 34 C. 3885 9 A. 
491. Where two different sets of persons join together to’ eject a trespasser^ there 
IS no misjoinder A. I. R. 1919 All. 795. The ofa joint Hindu famllycan 

elTectively represent all other members of the family A. 1. R. 1929 Pat. 74tw8 
Pat. 788 *«ii P L T 237^ t3t Ind. Cas jjo. Co-sharers can also join- A, I. R- 
1929 All 6681^(1929) A L.j. 1098=51 A. 994=122 Ind- Cas. 602. All living joint- 
promisee must join in suit to enforce a debt due to them under s. 45 of the Contract 
Act- A I. B- 192a Bom. igt = 3o Bom. L. U. 117=109 Ind. Cas. 99 j see also A. I. R- 
1927 Mad. 84= p M- L. J 648=98 lod JCas. 549 Personshaving joint right must 

■ ■ • ■ ’ idanls. 


1. 192S 

.5=105 


, , .5=105 

Ind. Cas. 473 5 A. I, R 1937 Mad. 49i=.s2 M. L. J. 318=25 L. W. 388=100 Ind. 
Cas 616 5 A I. R. 1927 Lah 129=99 ind Cas. 565 ; A. I. R. 1925 Bom. 5*2=*” 

Bom. L. R. 1107 = 90 lod Cas 558; A. I R. 1925 Nag. 288 = 8 N. L. 1.3=89101!. 

Cas. 888 5 A. 1 U 1936 Cal 188=89 Ind Cas 177; A. I. R. 1926 Cal. 417=42 C- f* 

' i A.f. K 1924 Ranc 201=2 Bur T. I 2fi6=8i Ind. Cas. 



17 A. L. 

272=53 fnd. 
385 = 133 Ind. 


Suit for ojectment.— In a suit for ejectment of trespasser all the joint o-rncrs 
are not necessary paruei. A. I R. 1933 Lah. 999. Co-owner In sole possession 

can alone sue for trespass. 3 U W. S42-35 Ind. Cas. 147 ; A. I. R. 1926 Mad. 809- 
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24 L. W. iSi = igi6 M.W. N. 398=95 Ind Cas. 856 ; 95 lod. Cas. i2i = A. I. R. 
1926 Lab. 545 { A. I. R. 1925 Mad. 63=75 lod. Cas. 112. 

Necessary party.— In a scheme suit, alienee of trust properly, or trespassers 
are not necessary parties. 38 M. io 64 = 33 ^“d. Cas 45. Some trustees alone can 
sue for rent of temple property. (1916) i M. W N. 181 = 30 M. L. J. 619=33 Ind. 
Cas. 52. Mortgage suit by manager on '* — 

L. W. 120=39 Ind. Cas. 417. Where 59 

other parlies in addition to the parties ... . 

dants the procedure was condemnat ■ ; ■ ■ 

M. L.T.4i9“a8C.L. 1.530=28 P- I- i . • . 

ssary parlies should not be joined. A. 1 K 1918 R. C. 49=22 Bom. L. R. 232 = 28 
C. L. J. 530=28 P. L R. I9I9®=48 Ind. Cas, 540 (P. C ), Joining as co-plaintiffs 
of persons having rival claims is not contemplated 57 Ind. Cas. 784. Other co- 
parceners arc not necessary parties in a suit by manager of undivided family on a 
promissory-note. A. 1. R. 1922 Bom. 281=46 6.358 = 230010. L R. 1135=64 Ind. 
Cas. 966. Persons with derivative interest are not entitled to be associated In a 
decree in favour of persons having the real title, merely because .added as co-plain- 
liffs. A. I R. 1925 P. C 168 = 6 Lah. 388=22 L. W. 304=30 C. W. N. 56 P. C. = 26 
P. L. R. 524=23 A L J 643=521* A. 2ii = (i925) M. W. N 53 <“So M. L. J. 118 
= 88 Ind. Cas. 198. The fact that the btnamidar is a party to suit does not mike the 
real owner party to the suit. A. I. R. 1930 Cal. 263=33 C. W N. 997 = 115 Ind. Cas, 
861. Dormant partner is not a necessary party in a suit by firm on contract. (1915) 
M. W. N. 864=31 Ind. Cas. 913. 


2. [R. S. C- 0. 16 r. 1.] Where it appears to the Court that any 
joinder of plaintiffs may embarrass or delay the 
trial of the suit, the Court may put the plaintiffs 
to their election or order separate trials or nuke 
such other order as may be expedient. 


Power of Court to order 
separate trials. 


Notoa— Where 59 plaintiffs sued as reversioners and neaily 20 other parties in 
addition to the parties m possession were added as ferma defendants the ptoce* 
dure IS condemnable t I’ W K 1919=21 Bom. L. K. 2.32=9 L W. 416=24 M. L. 
T. 429 = 28 C. 1 , J S30-18P.L B 1919 (P, C )=48 Ind. C.ns, 540 5 seeaUo/’rrtr«- 
tuhir and Oriental Steam V. fii/ima, A. C 661 ; SviurthwaiU v. //afiiuji, 

(1894) A. C. 494. This rule does not refer to election of causes of action joined. 
Order of election must he reversed. A. I. R 1922 Mad. 436 = 43 M. L. J. 2t8“t6 
U W. 17S»(I922) M. W. N. 453=69 ind Cas. 966. 


3 . IS. 28 .] All persons may be joined as defendanU against whom any 
, , , right to relief in respect of or arising out of the 

or inies of acu or 
transactions is alleged to exist, whether jointly, 
severally or in the alternative, where, if separate suits were brought against 
such persons, any common question of law or fact would arise. 


Bcopo— This rule .ipplies to joinder of causes 3$ well as to joinder of panic*. 
136 Ind. Cas 497 = ‘^ I R. 1932 Bom i ; A. 1 . R 1934 Mad. 367 5 A. 1 . R. 1926 Mad. 

911 =49 M. S3G tF, n ) ; 45 C 111 = 41 Ind Cas. 944. Language of this rule is mui-h 

more favourable to plaintiffs in this country 'i* 

Jbid. Order I, rule r, IS the provision governin ■ ■ . ..1 

•applies to jnmder of parlies as »cU a* joinder ■% ■ *' ■■■ » 

Ind Cas 601 = 30 L.W 404 = 1934 M.W N. 1934 Mad. 367=66 M. 

b J. 45 t- Befote a plaintiff can join several defrnJanis in the same suit, both the 
conditions Laid don n in ihe rule must be fuldHed A. I R. 1934 Sicd 176; see also 
A. 1 U. 1934 C.a 1 . 405 -60 C L. ). 199=151 led. Cas. 357. This rule rot only refers 
to parties to .actions but also to causes of aciior The mere fact ibat there are 
several deftiitlai is in the suit, is rot decisiae. A petson can sue for partition and 
join as defeiidanis seieral alienees or incrtgagees from differcrt members 0/ the 

lamily. So aUo. a reaersioner or an adopted son can brirg a suit to recover 

property to viluch he ts enttaled noiwit! standing the aheni'iosi naaie by the 
widow in faiour rf different persons. Tte de/enJants may be claim’nj usder 
different titles, but if (he pbiRtiff is entitled to a relief in respect of an aa, or tran- 
saction e>r senes of arts or transactions aga'Tst the delerdicis joirtly, seacfi’.ly, or 
in the alicrratiie, and if centmon questions cf law cr fact are I.kely to anse, the 
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91*9 Bom. L. R. 162=109 Ind. Cas. 191. In an administration suit person alleg- 
ing to be adopted son must be joined even in stage or appeal. A I. R. 1917 
Rang. 192=5 Rang. 159=103 Ind Cas. 22. In a suit against trustee his alienee 
should he joined. A. ). R. 1925 AIL 683=23 A. L. J. 601 = 47 A. 770 = 89 Ind. Cas. 
40. Impleading persons claiming pramount title in mortgage suit is an irregula- 
rity but does not vitiate the trial 29 C. W. N. 784 = 88 Ind. Cas. 866. In suit 
lor correction of entry and for possession all persons recorded as tn posses- 
sion are necessary parties. A. I. R. 192S Pat. 218 = 82 Ind. Cas. 204. 

In a suit to set aside alienations to various persons on different occasions, all 
alienees can be joined in one suit. 406.351 = 18 Bom. L, R 45 = 33 Ind. Cas. 950. 
Suit for damages against several persons makingr defamatory statements will not lie 
unless defendants acted jointly. 41 Ind. Cas. 12. In a suit for specific performance 
of a contract by a member of an undivided Hindu family to sell his share, other 
members of the family cannot be joined as defendants. 32 M. L. J 575 = 40 M. 365= 
5 L. W. 797 = 21 M. L. T. 385 {F. B.)=4 o Ind. Cas. 429. 

Sub-partners are not neccssaiy parties in a suit for dissolution of partnership. 
(igi6) M. W. N. 18=4 L. \V, 10=20 M. L. T. 134 = 34 Ind. Cas. 543. A suit for 
declaration of tittle, >«««? profits and possession of the property purchased by difT- 
-f U for molt.rtr'.onciiess. 40 A. 7=15 A. L. J. 809=41 Ind 

to mortgage money can be itnplead- 
3y plaintiff for being entitled to niort- 

easements all owners of servient tenement 
not be impleaded. A. I. R. 1924 Cat. 369 

the heirs 0/ the deceased tenant for the • 

a parly thereto. A. I. R. 1923 Cal 615=: 

in possession and not persons in receipt oi rent and profits snouiu ue luaue 
ejectment suit. A. I. R. 1924 Pat. 172=72 Ind. Cas 1038. Several persons resist- 
ing possession of several parts ol same plots on different grounds can be joined in 
one suit. A. I. R. 1924 Nag. 55* 19 N. L. H. »78= 77 Ind. Cas. 761. In a suit for poss- 
ession by mortgagor transferees from mortgagee m.ty be made parties. A. I. R< 1922 
Bom. 350-24 Bom. L.R._ 762=46 B. 993 = 68 Ind. Cas. 487. Single suit against different 
persons in respect of different holdings causes misjoinder of causes of action. i Pat- 
L.R. 456=81 Ind. Cas. 648. In a partition suit by sons, grandsons are not necess- 
ary patties. A. I. R, 1922 Pat. 96=1 Pat. 361 = 3 P. L. T. 238. Heirs of deceased 
tenants not in possession are not necessary parties to suit for rent against heirs 
in possession accrued during their possession. A. I. R. 1921 CaL 81 = 48 C. 518=63 
Ind. Cas. 946. Unobstruciing setvient owners are not necessary parties in 
easement suit. A. I. R. 1923 Fat. 65=4 P. L. T. 81 = 2 Pat. 110=69 Ind. Cas. 947- 
In a suit for declaration of rights in a thatnilal, all proprietors are necessary 
parties. A. I. R. 1934 Lnh. 366. In a suit ‘ 

mem of defendant as Kamam is wrongful, tl 

•absence dismissal of suit >5 proper, A « *' ■., ■ 

against a pleader for wrongful act of sub - ■ < 

.authority of plaintiff's ^aid and Pa(-wari ' • • 

impleaded as defendants in as much as comuiou question wuuju uiise 11 
sutts be brought against them A. I. R. 1934 Cal 405 


Court may give judgment for 
or against one or more of joint 
parties. 


4. {Ss- 26, 26.] Judgment may be given 
without any amendment — 


(fl) for such one or more of the plaintilfs as may be found to be entitled 
to relief, for such relief as he or they may be entitled to ; 

(i) against such one or more of the defendants as may be found to be 
liable, according to their respective liabilities. 


Defend.mt need net be inter- ® C. 0. 16. r. S.j It shall not be 

ested in all the relief claimed, necessary that every defendant shall be interested 
as to all the relief claimed in any suit against him. 
Scope— DcfendirlsIaUc in Ihc alKrnalivc may be joined. (1806) 2 Q. B. 26-1 ! 
(IC03) 2 K. II. 533 ; (.86?) 2 Ea. D. 1 >. 305 j (i„8) 87 L j . Ch. 335. 
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6. [S. 29 .] The plamliff may, at his option, join as parlies to tlic same 
- . , , , suit all or any of the persons severally, or 

° jointly and severally, liable on any one contract, 

” ■ including parties to bills of exchange, hundts 

and promissory-notes. t, 

Scope — This rule is confined Id suits on contracts. iS Ind. Cas. i8i. Contractual 


a single liability, all of them are not necessary parties to a suit against some of 
them only and they may not be added even as “proper’* parties when suit can be 
decided without them and no multiplicity of suit would arise. A. I R. 1934 
Pesli. 94 . 

7 . [R. S. C. 0 . IC P- ^0 Where the plaintiff is in doubt as to the 

. . , person from whom he is entitled to obtain 

When p amt.ffm doubt from jedress. he may join two or more defendants in 

vhomteJreais to b. sought. ,hb quoslion M to vshich ol the 

defendants is liable, and to wb.it extent, may be determined as between 
all parties. 

j '■ ■ ' ' ' ■ ’ ■ ! 

Against two defendants j'ointly or in the ahernanVe separately can be joined. liuUoek 
s, London Gtntral Omnibui Co.,{\^7) i K. It. 271 In a suit for possession all 
persons In possession are proper parlies A. I. R- >922 Bom 273«»46 D $26-33 
Bom. L. R. 1251-64 Ind. Cas. 692. 

8. (S. 30 , S. 32 , fourth para.] ( 1 ) Where there are numerous persons 

_ . having the same interest in one suit, one or 

(ond oS'bTMirofall in ■>!<»«»' wf “X. «"> the permijslon 

Iniefejt of the Court, sue or be sued, or may defend, 

in such suit, on behalf of or for the benefit of 
all persons so interested. But the Court shill in such case give, at the 
plaintiff's expense, notice of the institution of the suit to all such persons, either 
I. , -t . r .. • ^ pf persons or any other cause 

' • ■ . ’ public advertisement, as the Court 


( 2 ) Any person on whose behalf or for whose benefit a suit is instituted or 
defended under sub-rule ( 1 ) may apply to the Court to be made a party to 
such suit. 


8copa~ThIs rule Is enacted to avoid multiplicity of suits A. I. R, 1929 Mad 
£.. \V. 212-107 Ind c.-is 7S9. This rule is a rule of convenience founded 

..,j ,1 , 1,. -^pense and muhiphcation of suit lo 

'• ■ \ • OC.L.J 1 . li. 1935 CaL 413- 

1 s T' ■ ... - I'ersons interested In a suit must l>e 

\ • ibhng rule of con\enicnce prescribing 

the conditions upon which persons when ooi made parties to a suit may still li« 
bound by the proceedings For the scaion to apply the absent persons must be (1) 
numerous ; (2J they must have the same interest In the suit, which so far as its 


person to apply 10 be made a’pariy 10 the suit. The obtaialng of iheji>J>cial 
permission and compliance with the aucccedlBS orders as to notice are it e ccadiC'On 
on which the further proceedings mtbo sou become biadmg on persons e'.itr 
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91=9 Bom. I.. R. 1620 109 Ind. Cas. 191. In an administration suit personalis^- 
ing to be adopted son must be joined even in stage of appeal, A I. R 19:7 
Rang. 192=5 Rang. 159*= 103 Ind Cas. 22. In a suit against trustee his alienee 
should he joined. A. I. R. 1925 All 683=23 A. L. J. 601=47 A. 770=89 Ind. Cas. 
40. Impleading persons claiming pramount title in mortgage suit is an irregula- 
rity but does not vitiate the trial. 29 C. W. N. 784=88 lod. Cas. 866. la suit 
for correction of entry and for possession ali persons recorded as in posses- 
sion ate necessary patties. A. I. R. 192S Pah 218=82 Ind. Cas, 204. 

In a suit to set aside alienations to various persons on didTerent occasions, all 
alienees can be joined in one suit. 408.351 = 18 Bom. L. R. 45“33 Ind. Caa 95a 
Suit for damages against several persons making defamatory statements will not lie 
unless defendants acted jointly. 41 Ind. Cas. 12. In a suit for specific performance 
of a contract by a member of an undivided Hindu family to sell his share, other 
members of the family cannot be joined as defendants, 32 M. L J. 575=40 M. 365= 
S L. W. 797 = 21 M. L. T. 385 (F. B.)=40 Ind Cas. 429. 

Sub-partners are not necessary parties in a suit for dissolution of partnership. 
(r9i6)M. W.N. j 8=4L.\V. 10=20 M. L. T, 134=34 Ind. Cas. 543. A suit for 
declaration of little, «r«»e profits and possession 0/ the property purchased by diff- 
erent sets of defendants ts bad for muliifanousness. 40 A. 7= 1 5 A. L. J. 809=42 lod. 
Cas. Ss& Persons disclatming mortgagee's right to mortgage money can be jmpleail- 
ed in suit against niorig.agor for decbralion by plaintiff for being entitled to mort- 
gage money. A. I. R. f92t Cal. 653=33 C ’ ' - . - ~ ^ 

easements all owners of servient tenement • • ■ • 

not be impleaded. A. I 8.1924021.369 
the heirs of the deceased tenant for the 
a party thereto. A. I. R. 1923 Cal. 615=; 

in possession and not persons in receipt 01 rent ana profits should be made pjriies n* 
ejectment suit. A. 1 . R. 1924 Fat. 272=72 Ind. Cas. 2038. Several persons resist- 
ing possession of several parts of same • " . ’ • 

one suit. A. I. R. 1924 Nag. 55=19 N. L. 
essionbym - r.. . , 

Bom. 350=24 * .4 

persons in misjoinder of causes of action, t Pat- 

L. R 456=1 • . t by sons, grandsons are not necess- 

ary parties. A. I. R. 1922 Pat. 96=1 Pat. 361 =3 P. L. T. 238. Heirs of deceased 
tenants not m possession arc not necessary parties to suit for rent against heirs 
in possession accrued during their possession. A. I, R 1931 Cal. 81=48 C. 518=63 
Ind. Cas. 946. Unobstruclmg servient owners are not necessary parties in 
e.asement suit. A. I. R. 1923 Pat. 65=4 P. L. T. 81 = 2 Pat. 110 = 69 Ind. Cas. 947 - 
In a suit for declaration of rights in a shamilal^ all proprietors are ncces*.iry 
parties. A. 1 . R. 19.^ Lah. 366. In a suit for declaration that Collector’s appoint* 
menC of defendant as Kamam is wrongful, the Collector is a proper patty and m his 
absence dismissal of suit is proper. A. I. R. 1934 Mad. 293. Where in a suit 
against a pleader for wrongful act of subsumuon of defendant, pleader ple.iil 5 
authority of plainiiff's Naib and Pa/wari. Naib and Patwari should also be 
impleaded as defendants in as much as commou question would arise if separate 
sails be brought against them A. I. R. 1934 Cal 405. 


Court may give judgment for 
or against one or more of joint 
parties. 


4 . [Ss. 2 B. 28 .} Judgment may be given 
without any amendment— 


(a) for such one or mote of the plainlifis as may be found to be entitled 
to relief, for such relief as he or they may be entitled to , 


(£) against such one or more of the defendants as may be found to be 
liable, according to their respective liabilities. 


Defendant need net be inter- 


5 - [R. S C. 0 . 16 . r. 5.1 It shall not be 


ested in all the relief claimed, accessary ihal every defendant shall be interested 
as to all the relief claimed in any suit against him. 


™ 2 Q. C. , 61 : 
{1503) 2 R. 15 . 533 , 11607) s Ex. D 1 ». 305 ; <1915} fjy L /. Ch. 335. 
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G. IS. 29 .] Tlic plainlifT may, at hi* option, 3 '>in as parties to the same 
... , , suit all or any of llie persons severally, or 

° jointly and severally, liable on any one contract, 
’ incluuing parties to bills of exchange, htindis 

and promissory-notes. 


Scope — This rule is confined to suits on contracts. iSInd. Cas. l8i. Conlraclu.!! 
liability may be scver.al, joint or joint and sever.il. In a suit for negotiable instrument 
the holder is not bound to sue all the parties liable to him l A. 392 \ 3 C. S 4 i. In a 
suit for compciis.siion for shortage of delivery against dilTerent carriers for some 
goods for same journey, all the carrieis art neccessajy parlies. loSlnd. Cas. 5 <)i=» 
A. I. U. ige'tCai. 490 Where several persons are Jointly and sevenlly liable for 
a single iitbility, all of them .arc not necessary parlies to a suit against some of 
them only and they may not be added even as "proper*' iiarties when suit can be 
decided uiihout them and no mujiiplicily of suit would arise. A. I R. 1934 
Pesh. 94 


7 . [R. S. C. 0 . IQ r. 7 .] Where the plaintiff is in doubt as to the 
, . , person from whom he is entitled to obtain 

When r .inliir|ndonhi fram {edjes, join l,vo or more difenta! in 

v,l„n,T.J.es.,Mnbe.o»Ehl. Ihc question us to isl.ieh of the 

defendants is liable, and to what extent, may be determined as between 
all parties 


Scopo — Defendants who are liable in the aUernative may in some cases be 
joined, la this respect there is 00 distinction between actions arising from breach 
of contract or torts. Buf/oii v. LciiJon i K 1 ). :7i. This rule applies where 

the plainnITis in doubt as to the liability of the person to be sued. Claims in contract 
Against two defend.vnis jointly or m the alternviive separately cao be joined. Butloek 
s, LoAdan CtMTKxl Qmnibut C<i i K. B. 271 In .a suit for possession all 

persons in possession .vrc proper parties A. I R 19:2 Dom S73e*46 0 
Horn. L. R i2Sis64 tnd. Cas 692. 


8< [S. SO, S. 32, fourth para ) (1) Where there are numerous persons 
bavmg the same interest in one suit, one or 
f°do5b.hiHoflll in same' more ot such person! muy, wilh Ihe permission 
interest. Court, sue or be sued, or may defend, 

in such suit, on behalf of or for the benefit of 
all persons so inlcteslcd. But the Court shall in such case give, at the 
plainliff’s expense, notice of the institution of the suit to all such persons, either 
by personal service or, where from the number of persons or any other cause 
such service is not reasonably practicable, by public advertisement, as the Court 
in each case may direct. 


( 2 ) Any person on whose behalf or for whose benefit a suit is instituted or 
defended under sub-rule ( 1 ) may apply to the Court to be made a party to 
such suit. 


Scopo. — This rule is enacted to avoid multiplicily of suits. A. I. R. 1929 Mad 
44 = 27 L \V. 212 = 107 Ind Cas 789. TTiis rule isa rule of convenience founded 
on the old chancery pMclice to prevent delay, expense and multiplication of suit to 


uuuiiu uy me proceedings t or the section to apply the absent persons must be (i) 
numerous ; (2) they must have the same interest in the suit, which so far as its 
representative, must be brought or prosecuted with ; (3) the permission 0/ the 
Court. On such permission being given it becomes the imperative duty of the 
Court to direct notice to be given to the absent patties in such of the ways prescribed 
as the Court In each case may require, while liberty is reserved to any represented 
person to apply to be made a parly to the suit. The obtaining of the judicial^ 
permission and compliance with the succeeding orders as to notice are the couditioa 
on which the further proceedings ialho suit becoise binding on persons 
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Bom. L. R. i 62=» 109 Ind. Gas. 191. In an administration suit person alleg* 
mg to be adopted son must be joined eyen in sf.ige of appeal. A I. R. 1927 

Rang. 192=5 Rang. 159 = 103 Ind. Cas. 22. In a suit against trustee his alienee 

should he joined. A. 1 . R. 1925 AIL 683=23 A. L. J, 601=47 A. 770 = 89 Ind. Cas. 
40. Impleading persons claiming pramount title in mortgage suit is an irregula- 
rity but does not vitiate the triaL 29 C. W. N. 784 = 88 Ind. Cas. 866. In suit 

for correction of entry and for possession all persons recorded as in posses- 

sion are necessary parlies. A. I. R. 1925 Pat. 218=82 Ind. Cas. 204. 

In a suit to set aside alienations to various persons on different occasions, all 
alienees can be joined in one suit. 406.351 = 18 Bom. L. U. 45 = 33 Ind. Cas. 950. 

^ — defamatory statements will not lie 

• « • In a suit lor specific performance 

. family to sell his share, other 

nts. 32 M. L. J 575 = 40 M. 365= 
■ : : ; 429. 

Sub-partners are not necessary parlies in a suit for dissolution of partnership. 
(1916) M. W. N. 18 = 4 L. W. 10=20 M. L.T. 134=34 Ind. Cas 543. A suit for 
declaration of tittle, «r««e profits and possession of the property purchased by diff- 
erent sets of defendants is bad for mullifanousness. 40 A 7 = 15 A. L. J. 809=42 Ind. 
Cas. S56. Persons disclaiming mortgagee’s right to mortgage money can be implead- 
ed in suit against mortgagor for dcctar, 

gage money. A. I. R. rg2i Cal. 653=33 C ' ' 

easements all owners of servient tenement • 

not be impleaded. A. I R. 1924 Cal. 369 :* 

the heirs of the deceased tenant for the • 

a party thereto. A I R. 1923 Cal. 615— 27 \v. N. 521=77 mu. Cas 304. 1 

in possession and not persons in receipt of rent and profits should be made parties m 
ejectment suit. A. I. R. 1924 Pat, 172*72 Ind. Cas. 1038. Several persons resist- 
ing possession of several parts of same plots on different grounds can be joined in 

one suit. A. I. R. 1924 Nag. 55 = 19 N. L. R. 178=77 Ind. Cas. 761. In a suit for poss- 
ession by mortgagor transferees from mortgagee m.ay be made parties. A. I. R. 1922 
Bom. 350=24 Bom. L.R. 762 = 46 B. 993=68 Ind. Cas. 487. Single suit against different 
persons m respect of different holdings causes misjoinder of causes of action. 1 PsL 
L. R. 456=81 Ind Cas. 648. In a partition suit by sons, grandsoos are not necess- 
arypatties, A. 1 . R. 1922 Pat. 96=1 Pat 361— 3 P. L. T. 238. Heirs of deceased 
tenants not m possession ate not necessary parties to suit for rent against heirs 
in possession accrued during ihetr possession. A. I R. 1921 Cal. 81 = 48 C. 518=63 
Ind. Cas. 946. Unobstructing servient owners are not necessary parties in 
easement suit. A. I. R. 1923 Pat 65=4 P. L.T. 81 = 2 Pat. 110 = 69 Ind. Cas. 947 - 
In a suit for declaration of rights in a ihamilat, all proprietors are necessary 
parties. A. I. R. 1934 Lah. 366. In a suit for declaration that Collector’s appoint- 
ment of defendant as Kamain is wrongful, the Collector is a proper party and m his 
absence dismissal of suit is proper A. I. R. J934 Mad. 293. Where in a suit 
against a pleader for wtotigfuC act of substituvion of defendant, pleader pleads 
authority of plaintiff's I^aid and Patwari, Afizid and Pattvan should also be 
impleaded as defendants in as much as common question would arise if separate 
suns be brought against them. A. I. R. 1934 Cal 405, 


Court may give judgment for 
or against one or more of joint 
parlies. 


4. [Ss. 26, 28 ] Judgment may be given 
Without any amendment — 


(a) for such one 01 more of the plamlilTs as may be found to be entitled 
to relief, for such relief as he or they may be entitled to j 

(i) against such one or more of the defendants as may be found to be 
liable, according to their respective liabilities. 


Defendant need net be inter- 
ested in all the relief claimed. 


5 . [R. S C. 0 . 16 . r. 5 .] It shall not be 
necessary that every defendant shall be interested 
as to all the relief claimed in any suit against him. 
Scopo —Defendants liable in the alternative may be joined. ( 1896) 2 Q. B. 464 » 
(1C03) 2 K. B. 533 5 (1S67) 2 Ex. D. P. 30s ; {1918) 87 L. J. Ch. 335. 
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6. IS. 29.] The plainllfT may, at his oplion, join as patties to the same 
... , , . , suit all or any of the persons severally, or 

Jomder of parties liable on jointly and severally, liable on any one contract, 
sat c con rac . jrKluding parties to bills of exchange, hunilis 

and promissory-notes. 


Scope — This rule is confined to suits on contracts. iSInd. Cas. tSt. Contractual 
liability may be several, joint or joint and several. In a sult for negotiable instrument 
the holder is not bound to sue all the p.atlics liable to him i A. 593 1 3 C. S4l* In a 
suit for compeiis.aiion for shoruge of delivery against different carriers for some 
goods for same journey, all the carriers are necccssary parties. jo3 Ind. Cas. 591“ 
A. 1. R. iQa't Cal. 490 Where several persons ate jointly and severally liable for 
a single liability, all of them are not necessary parties to a suit against some of 
them only and they may not he added even as 'proper’’ parties when suit can be 
decided without them and no multiplicity of saU would arise. A. I R. 1934 
Pesh. 94. 


7. [R. S C. 0. IG r 7.j Where the plaintiff is in doubt as to the 

person from whom he is entitled to obtain 

When plaintiff in doubt from jgjiess, he may join two or more defendants in 
, he question M to trtiieh of the 
defendants is liable, and to what extent, may be determined as between 
all parties. 


Scope— Defendants who arc liable in the alternative may in some cises be 
joined. In this respect there 1$ no distinction between actions arising from breach 
of contract or torts. Dullcek v. lj)n<U>n (1907), 1 K. B. 371, This rule applies where 
the plaintiff is In doubt as to the liability of the pefton to be sued Claims in contract 
against two defendants jointly or in the alternative separately can be joined. Bullock 
y. London General Omnibut Co.,{\<)<i 7 ) tK D. 371. In a suit for possession all 
persons in possession .are proper parties A. I. R. 192: Bom^ 373946 B. 536-33 
Bom L. R 1251 — 64 Ind. Cas 693. 


8. [S. 30, S. 32, fourth p&ra] (l) Where there are numerous persons 
_ . having the same interest in one suit, one or 

r.°d'o5Tch"irofair‘n sa«c -lore or su,* peBon! nny, with' Ihs permission 
interest Court, sue or be sued, or may defend, 

in such suit, on behalf of or for the benefit of 
all persons so interested. But the Court shall in such case give, at the 
pUmiiff’s expense, notice of the institution of the suit to all such persons, either 
by personal service or, where from the number of persons or any other cause 
such service is not reasonably practicable, by public advertisement, as the Court 
in each case may direct. 


(2) Any person on whose behalf or for whose benefit a suit is instituted or 
defended under sub-rule (1) may apply to the Court to be made a party to 
such suit. 


Scope. — This rule IS enacted to avoid multiplicity of suits. A. I. R. 1939 Mad 
44 = 27 L. W. 212 = 107 Ind Cas 7S9 This rule is a rule of convenience founded 


person to apply to be made a party to the suit. The obtaining of the judicial 
permission and compliance with the succeeding orders as to notice are the condition 
on which the further proceedings in tho suit become binding on persons other 
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than those actually parties thereto and their privies. 6o I. A. 278 = 56 M. 657 = 57 
C. L. J. 528 = 35 Bom. L. R. 827=1933 A. L, J, 762 = 1933 M. W. N. 7S8 = 37 C. W. 
N. 853= A. 1. R, 1933 P. C. 183=65 M. L.J. 87(P. C.); see also loS Ind Cas. 
330=7 P. 197 = 9 P. L. T. ii 3=A. I. R. 1928 Pat 205. The principle of this rule 
— •_ u.. .1,. -—dilate Court. 132 Ind. Cas. 637== 

■ ■ ' ■ * led to enable some of a class of 

» • * behalf of all of them. It is not 

; • • of the general public. 12P. ^T. 

885 = 10 Pat. S66=A. I. R J93iPat,4i8. Title of suit must indicate that suit is 
representative suit r. e., filed under Order 1, rule 8. But a suit may be a represenia* 
live suit notwithstanding that it does not so appear from the title of the suit._ 56 B. 
242=34 Bom. L.R. 343 = 137 Ind Cas. 46i = A. I. R. 1932 B.'i22 (F. B) Tils rule 
is a rule of procedure made for the purpose of convenience and saving of trouble and 
expense, and there is no reason why its provisions should not be applied to an appli- 
cation under s. 14 of the Arbitration Act to set aside an award. 60 B. 645 = 163 i*!”’ 
Cas. 532 = 38 Bom L. R. 380 = A. I. R. 1936 Bom. 259. This rule is only an enabling 
enactment. It in no way debars a member of community from maintaining a suit in 
’ * • ' • • • • ' ■ * of may also be injurious to the whole 

‘ tCal. 345=150 Ind. Cas. 364. It is not 

■ ■ . .ij «... fhrm 

suuuia ue aiioweu to uring a suit Us tueir representa ' ' ' < 

This rule is applicable even when the dispute is I ■ ■ . • 

same centre or body All that is required that ther 

and a common grievance. A I. R. 1935 Mad. 545=1935 M.W. N. 523 = 41 ,f- 
574=15® Ind Cas 936 Shortness of notice is no execu sc where the parlies ate 
not prejudiced. A. I. R. 1937 C.al. 245* Where the Court proceeds to act under 
Order r, rule 8 without being moved by the plainti^ to that el!ecti the 
procedure is misconceived. 138 JInd. Cas. 509=33?. L. R. 221. There^ can be 
no hard and fast rule as to hew many persons should represent the public or the 
rest of the class of the persons of the same Interest, 145 Ind. Cas. 387=14 
L. T. 36 i=A. I. R. 1933 Pat. 303. In a representative suit there is only one party 
on either side, whatever the number may be on each side, bat a personal decree is 
deprecated. 42 B. 556=19 Bom. L. R. 650=42 Ind. Cas. 9. Technical error under 
this section IS covered by 8. 99. A. 1. K. 1929 Cal 445=49 C. L. J. 357“ t^S *““■ 
Cas. 299- 

'f,*' T • * • .persons 

• • Cas. 7<2 

■ I ■ ■ • ■ • • , cd in the 

■ , n ’ . • - /e suit is 

' ■ ,y publi' 

■ ' . . • . Suit on 

behalf of a community is competent. A. I. R. 1928 Cal 741=48 C. L T. 276= It4 1“^ 
Cas. 411 , 24 C. W. N. 396 = 54 Ind. Cas. 742 ; see also 11 C. 180 ; 31 C. 839 ; 23 M 
• • r ; • ' 1923 Mad. 434=44 M. L J. 240=1523 M 

" 33 lad. Cas. 264 ; A. I . R. 1931 Mad. 68 j 

■ ' a This rule IS an enabling rule for the pur* 

■ ' ■ trial, a suit in which numerous persons 

■ , ■ * whose number might make the .trial cm- 


Same interest. — Substance of the suit and not the form of the pleading decides 
the nature of the suit. A. I R. 1928 Mad. 445=54 M. L. J 587 = 27 L. W. 769=109 
Ind. Cas 199. r*«— 1 , . • , . those whom he re- 
presents. A. I ■ - • • , Pat. 321 = S Paf* 539 

* :Iy necessary. A. I. R- 

1924 Mad. BS3--4/ iM. i.. J 449>-t<V24J M. \v. N. 522 = 82 Ind. Cas. 492. Any of 
the persons having a common interest may bring a representative suit and the decree 
if obtained shall be equally shared. 37 Ind. Cas. 384 ; see also 22 B. 646. Consulta- 
tion with the community need net be proved. A. I. K. 1020 Mad. js = 27 L. W. 21* 
= 107 Ind. Cas. 789. 

Permission of Court.— Representative suit is not maintainable unless Court's 
permission is I. r. ,529 8o6 = (i930) 

A. L. J. 157” ■ 1934 Lah. 366. Implied 

permission m • L I. U. 1959 Mad. 4SI = J*7 
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!nd. Cas. 735 s»(j 95E) M. \V. N. 867. Whtre Court oidcrs publicalion of noiict, 
permission may be inferred, /^/i/;see also A. I. R. 1937 Cal. 6oS«* lot Ind. Cas, 
738 Where suit was entertained without permission, permission obtained afterwards 
gives the Court jurisdiction. A I. R. 193? Kang. IJ4*>6 liur. L. T, 16 = toi Ind. Cas, 

— * * ' ‘ ■ it is filed. 

. 1933 Lab. 

■ . . ■ Dur. L. T. 

• * » The really 

etiective parties to the liiigation in such a case ate the persons who have been 
permitted to sue, or be sued, on behalf of, or for the benefit of all the persons equally 
interested with them, and, uniil the persons who have been permitted to be so 
represented or some of them choose to apply under sub-rule (s) to put an end to 
their representation by the persons appointed under sub-rule (1) and have themselves 
placed on the record as effective parties, the persons appointed under sub-rule (>} 
ate the only necessary parties for the conduct of the suit and the others need not 
be shown as parties at all, or if they are so shown, It IS done merely for facility of 
reference and nith a view to have a record of the persons who are to be ultimately 
bound by the decree. A. I. R. 1931 Lab. 610= tji Ind. Cas. 657=^ 13 Lah. 195 ; see 
aUoA.I. R 193s Lah 330 157 Ind. Cas 733 Leave to sue is unnecessary if in- 
terested persons have roiice of suit and may be given after institution of the suit. 
A. I. R.1923 Dom. 305 = 53 Bom. L. R. 689=47 D. 809=83 Ind. Cas. 856 ; see also 
A. 1 . R. 1954 Cal. 998=84 Ind. Cas. 79 Fresh permission is unnecessary for the 
purposes of an appeal, where permission is validly granted for the suit. A. I. R. 
1957 Cal, 6oS= tot Ind Cas. 733 A person can be ordered to represent the public 
even against his wishes, A. I. R, 1957 Cal 608=101 Ind. Cas 738, Authority to 
reperesent must be legally expressed and the rcpreseniatlves rnust be capable in taw 
to represent. A. 1 . R. 1927 All. 153=98 Ind. Cas. 99S. In case of withdrawal of some 
representatives after leave, fresh leave is necessary. A. 1 R. 1925 Cal. 547 * Ba lod 
Cas. 36. 

Notice.«=Noiiee to other members is essential $6 M 657 = A. I. R >933 P> C 
183 = 370. W.N 853 (P. C)}A. I R 1933 Bom. 109=46 B. « 3!-53 Bom L. R. 
972 ; A. I R. 1953 All. 16=44 A. 33I = 3 oA.L }. 73 (F. B.)=65 (ad, Cas. 259 t 
35 F L. R. 420. Notice of insiuution includes the names of persons permitted to 
represent others. A. 1 . R. >927 Cal 608= 101 Ind Cas 738. In case of defective notice 
decree is binding as against persons appearing and contesting the suit. A. 1 . R. 1927 
Cal. 608=101 Ind. Cas. 738 5 see also A. I. R. 1927 Pat. 33i = 8 P. L. T. 26? = 101 Ind. 
Cas, 500. Notice Is not a mere matter of formality but failure to give it does not 
incur dismissal of suit. A. I. R. 1925 Cal. S47‘*8o Ind Cas. 36 ; see also 34 P. L R 
6o8 = u 3 = Ind, Cas. 742 = A I.R. 1933 Lab. 749 Under Order I, rule 8, u ts the duty 
of the Court to give notice to all persons whom the plainii^ claims to represent. 
A. I. R. 1933 Pat. 302 = 14 P. L. T. 361*145 Ind. Cas. 3S7 ; see also 143 Ind. Cas. 
742=34 P. Lr. R. 608 = A I R. 1933 Lab. 749. Notice must be given in the language 
of the persons whom the plainUfTi claim to lepresent. 34 P. L R. 6o8=A. I.R. 
1933 L»h. 749. lo application for filing award of arbitration without intervention of 
Court in representative action, two separate notices tinder Order J, rule 8 and 
Sch. 2, para 20, are not necessety. A. I. K. 1934 Bom. 6 In the absence of leave and 
notice the suit is not representative but is one between named plaintiffs and named 
defendants. A. I. R. 1934 Lab. 366. 

Death of oue of the parties. — Where sanction is originally given by lhe 
Court to a certain number of persons cither to prosecute or defend a suit in a 
representative capacity and one of them dies his heirs are not competent to continue 
ihe suit, because the sanction was accorded to certain persons and not to their 

heirs. In such a case, the proper procedi”- — * . ’ 

lo the Court for direction as to wbeiber 

whether it is necessary that additional pi » ■ 

legal representatives of the deceased persor ' ■ ■ ' 

314=130 Ind. Cas 761 = 1931 M. W N. 35 ■ " ■ 

i 3 S;seealsoA 1 R 1931 Lah. 610 = 132 Idu «>■/ j ou M u. j i;5 = A 1 k. 
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033,384. Appeal will abate, if legal representatives of non-appearing defendants 
who have died, are not brought on record. A. I R. 1926 Lah. 31 = 89 Ind. Cas. 338 
Where some persons are suing on behalf of a body, fresh sanction of the Court 
to continue the suit is not necessary on the death of one of the plaintiffs. A. I. R 
1925 Lah. 598 = 7 Lab. L. J. 517=26 P. L. R 732 = 88 Ind. Cas 478. 

Sub-rule (2). — When the Court once gives permission to sue under Order i, 
rule 8, It is not permissible to the Court to dismiss the suit subsequently, simply on 
the ground that some persons object to the plaintiff carrying on the suit. The 
proper procedure is to bring those persons on the record as parties under clause (2) 
of the rule A. I. R. 1932 Bom. 65 = 33 Bom. L, R. 1575=135 Ind. Cas. 806. Where 
*' le the order of the Court 

• by the High Court under s. 115 


Resjudicata.— The object of instituting a representative suit under this rules 

. t... u- -*■’'« planotion 6 to s. 11. But in any case 

be saddled with costs of the suit if 


, Ind. Cas. 236=1935 0. W. N.47i = 

is obtained by the person suing or 
defending the suit, his action has no binding effect on the persons be choses to re- 
present, r.e., the judgment in such a case does not bind those whose names are not 
on the record. In order that the suit under Order 1, rule 8 may have the benefit of 
Explanation 6 to s ii of the C. P. Code the condition of rule 8 of Order t, must hive 
been complied wuh fully. The observance of these requirements as to notice, etc., 
is essential. 56 M. 657-*A. 1. R. 1933 P. C. 183=143 Ind. Cas. 665 = 37 C. W. N. 
853=38 L W. j6 = 6s M L. J. 87=57 C L. J. 528=1933 A L J. 762=1933 ^^W.N. 
758 (P. C ). The dismissal of a suit regarding the public right does not bind the 
persons who are quite foreign to tbe suit in legal conceptions. 42 lad. Cas. 275 ! 
see also 42 lad. Cas. 543 t 49 Ind. Cas 796. 


Individual suit for public right— No individual can sue for declaration of a 
“ special damages in exercising it (1918) M.W. 

• *. I las. 367 ; 62 Ind. Cas. 888= A. I. R. I92t Lah. 76. 

■ ' or a suit, by the worshippers of a mosque even 

when no special damage be caused to prove the invalidity of the transfers. 23^- 
\V N. 115*49 Ind. Cas. 355; 58 Ind. Cas. 585= 1920 M, W. N. 393-38 M.L J 
226=43 M. 410 5 see also A. I, R. 1921 Lab. 76=3 LaL L. j. 384=62 Ind. Cas. 8S8 i 
13 Bur. L. T. 183=63 Ind Cas. 963 ; 1922 Oudh i =9 0. L. T. in =26 0. C. 8a J 
Ind. Cas 415 = A I. U 1922 Oudh 142 = 8 O. L I. 395 : A. 1. R. 2923 Mad. 276=33 
M. L.T. 133=1923 M. W, N. 84 « 17 L. W. 14-44 M. L. J m 6=7I Ind. Cas 
463; A. 1. R, 1923 Pat 475“9 Pat. 391=4 P. L. T. 675 = ?4 Ind. Cas 4o3 
. . I, ... . .. _ 1 .. .r . . from maintaining a suit in his 

injurious to the whole com- 
• ’ .853 = 35 Bom. L. R. 837= 
‘ ‘ . ‘ -4. IS. 665 ; see also 52 1.A. 6i = *9 

C. W, N. 486 (P. C.). When a particular individual is aftected by any act which 
amounts to a public nuisance, suit by him individually to remove such nuisance 
is not maintainable unless he suffers special damage. The proper remedy is 
bring a representative suit 62 C 692 = 390. W N. 590 = 61 C, L. J. 182. In the 
above case JVaum Ah /. obscjved “The next contention of the learned advocate is 
that in any view of the case the road being public roads plaintiff is entitled to bring 
suits to remove the oLsiruciions, even lithe special damage pleaded by him is not 
established. The obvious answer 10 his argument is that in that case he would 
be hit by section 91 of the Civil Procedure Code as tbe acts committed bv the 
defendants amounts to public nuisance. The learned advocate for the appcllani, 
relying on the decisions in tbe case of Afauzier //aian v Alohammad Zanan.^ 
(52 I. A. 61=29 C. W. N. 4E6) and AIand>tktnl Debt v. Dasanla Kuman Dth 
{to C. ITO3). argued that the plaintiff was entitled to sue for the removal of the 
obstruction in these suits in their present forms. In the first case in which 54/w 
prayed for a decUrauon of their right to go in procession in Madam on a public 
road and for perpetual injunction against the lunnU interfering with them. Lord 
observed that special damage other than the obstruction of the procession 
was not needed. The facts of the second case show that the plaintiff in that sun 
was put to much inconvenience as no large articles could be brought into her 
house along the public road which was the only means of bnteiing Into her bouse 
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on account of the narrowing down of the pasiage by the defendant by the erection 
of the wall and privy. In view of theie facts /atk /.relying on the said observa- 
tion of L(,td Dunedin in Alauiur Haiarit case (53 I. A. 61039 C. W. N. 486) 
held that no special damage was required further than the plaintifTs inability to 
carry Urge articles into her house owing to obstructions. The pUintid in the 
present suit being one of the members of the public, is equally adected by the 
obstruction with the other members of the public. He has suffered no special 
damage. His claim 1$ not in respect ol a wrong to him individually. He is one of 
the numerous persons affected by the obstruction and therefore having the same 
interest in the matter. Consequently the proper course for him was to bring 
a represeotatite suit in conformity with the provisions of Order i, r. 6 of the 
C. P. Code. See Batiraut v. SHram (35 C. \V. N. 95), and Kenaravelu v. Rama 
iwamt (37 C. W. N. 853 P. C.- 56 M. 657). 

When representative ia compatant — Devotees of ww// can bring a repre- 
sentative suit for the possession of the endowed property and to prohibit iis 
wrongful transfer. .41 M. 134=33 M.L. J 867 = 22 M. L. T. 218=43 Ind. Cas. 366 
Under this section some of (he landlords are compeiant to sue on behalf of all. 34 
P. L. R. 1035 = 146 Ind. Cas. 84l=A. I. U. 1933 Lah. 654. Some members of the 
managing committee of a school are not competent to bring a represent.itive suit. 
37 C, \V. N. 497=60 C. 794 = A. 1. R. 1933 Cal. 329= 143 Ind. Cas. 457- Where 
pUintifThas no especial interest, the permission of the Court is necessary. A. i' R. 
1034 Cal. 34S- 

9. [S. 31.] No suit shall be defeated by reason of Ihe misjoinder or 
. non-joinder of parties, and the Court may in 

Misjoinder and non-joinder. every suit deal with the matter in controversy so 
far as regards the rights and interests of the parties actually before it. 

Scope— Nonjoinder or misjoinder of parties is not latal to a suit. A. I. 
R 1922 All- 404=70 lad Cas 613 Non-jomder or misjoinder is not fatal only 
where the Court can deal with ihe matter in controversy with regard to the 
rights and the interests of the parties actually before it. 1 U. ?. L. R. (H. C ) 
7=53lacl. Cas. 18 ; 31$ P. L- R. 1914 A suit tn which no efl’ective decree can be 
nude In the absence of an interested parly must not be entertained. A. 1. R. 
1931 Cat. 623=25 C W. N. 349=62 Ind. Cas. 425 > see also 34 Ind. Cas. 
831 = 10 N. L R. 73; 3S A.44i = n A. L. J. 630 ; 62 C. 324 = A.l. R. 1935 Cal. 
369; 1934 A. L. J. 1006=152 Ind. Cas. -j.. . . 1 , « 

to the suit and the Court c-in proceed With 
so far as regards the interests and right 
1939 All. 439=116 Ind. Cas 813. Thep 
to an appeal before the Doard in a case 

notice of the party concerned from the c ... . 

ample opportunity of remedying it lu India ’ , • 

= 35C. \V. N. 977=54 C. L J. 274=61 M. L. J. 294. Order 1, rule 9, applies to 
mortgage suils as well as to any other suit A. I R. 1934 Oudb 32o=ii O. 
W. N. 524= 148 Ind. Cas. 903. 

Misjoinder of parties — Where misjoinder has not in any way prejudiced 
defence, the Court is not lUStiHed m dismissing the suit on that ground. 30 P. L. R 
1092 = 59 Ind. Cas. 532 J see also 12 Ind. Cas 306=4 Bur. L. T. 255 ; 17 C. W. N. 
128=28 Ind. Cas II7:6C. 815 ; 67 P. R. 1894. This section provides against 
dismissal in case of nonjoinder or misjoinder of parties. The only course 
open to the Court under such ciicumslances is formally to call upon the plaintiff to 
make his cleciion and cotthne the suit to one set of defendants 142 Ind. 
Cas. 542 = iS N. L. J. iii. 

Non-joinder of parties. — Non-jomder of parties does not cause the dismissal 
of the suit, ig C. L J. 316; 19 C L J 455; 41 C 581; A. I. R. 1930 Rang. 
395=129 Ind. Cas. 50S. The parties roust be allowed to amend the plaint. The 
Court of Appeal cannot of its own accord take objection for nonjoinder. A. I R. 
1930 Rang. 295= 129 Ind. Cas 508. In case of nonjoinder of panics. Court should 
eiiher add them of its own motion, or direct the plaintiff to do so but should not 
dismiss the sun for that reason. 8 O. L. J 310=63 Ind. Cas 548. A suit by some 
of several servient owners for a declaration of their right should not be dismissed for 
non joinder of the other servient owners. Court can adj'uiicate on the rights of the 
panics actually before it. A. I. R. 1924 Pat. 303 . 78 Ind. Cas. 431 ; see also A. L R. 
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1924 Cal. 1050=40 C. L. J. 74=84 Ind. Cas. 467. The view of the Calcutta High 
Court is that a mortgagee is not a necessai^ party to a paiiUioo suit provided the 
question of the mortgagor's interest is not in controversy. 134 Ind. Cas. 307=35 
C. W. N, 295 = A. I. R. 1931 CaL 594. An appe.al cannot be dismissed for non- 
joinder of parties. 33 Ind Cas. 749. In a suit for partition in a joint Hindu family, 
the grandsons are not necessary parties and are represented by their father. A’ 1 . B. 
1922 Pat. 4=3 P. L. T. 338 = 67 Ind. Cas. 156, The morigagte is a proper 

but not a necessary party to the suit by a prior mortgagee and the suit cannot be 
dismissed if he is brought on record after the period of limitation A. I. R. 1912 
Pat. 651 = 4 P. L. T. 698=2 Pat. t 7 S =69 Ind. Cas 677. 

In order that a defendant may be considered a necessary party there must be a 
right to some relief against him in respect cf the matter involved in the suit, and 
secondly, his presence is necessary in order to effectually and completely adjudicate 
upon and settle all the questions involved in the suit. A. I R. 1922 Pat. 65i=(l92j) 
Pat. 326=4 Pat. 174-4 P* 1 “ T. 698=69 Ind. Cas. 677. A suit cannot be dismissed 
for non-joinder. All that the Court can do is to add parties itself or cause them 
to be so added. A. I. R. 1921 Oudh 148=8 O. L. J. 310=63 Ind. Cas 548. Where 
a plaintill tails to add necessary parties or refuses to do 50 when so required by 
the Court, the Court can dismiss the suit. 19 A. L. j. 525 = 63 Ind. Cas. 548. Where 
in a suit for a declaiaiion of a right of way and for removal ol an obstruction, persons 
interested in servient tenement is not made a patty, suit cannot be entertained. 
25 C. W. N. 249=62 Ind Cas. 415 In case of morigage suits, Order t, rule 9, 1$ 
controlled by Order 34. rule l. 60 C 777. Where a party takes objection on the 
ground of non-joinder, he must show which of the parlies are absent. A. I. R. 1934 
Pal. 44. In a suit for redemption by one heir of the mortgagor non-joinder of other 
heirs is not fatal. A. I. R. 1934 Oudb 220. 

Non-joinder, if fatal— Where a Court directs the addition of parties under 
Order 1, lule 10, the plaiotifl must obey the order of Court, and cannot proceed with 
the suit as otigina"- aj - t Mr.... .. r, .% 1 n., 

11 a necessary patty •• • i.- • 

Ifhe is not btought • ■ • •• • • 

barred, the suit will • * • . • •, * • 

provides that no suit can UiUor non-joinder of parties does nottnean that only one 
trustee may be sued in contravention of Order 31, rule 2, and a decree passed 
against the trustee singled out for the suit 55 A. 687= 1933 A. L. J. 1933. Whether 
a person IS a necessary party to the sun in the sense that it cannot proceed in his 
absence must depend upon wheiher the decision would necessarily affect the interest 
of that party. A. I R. 1922 Pat. 651=2 Pat 175=69 Ind. Cas. 677. The general 

y ,. ,. j A i... »t. I...*., . • reason of non- 

j ■ • • Uer in conirp- 

V . .... tuallybeforeit. 

• ■ lai a Court will 

i* ■ ... . . _ , ftuciuous. Put 

this rule has no application to cases in which, nolnithsiandiag the 
that some ol the persons interested in the subject-matter of the suit arc not 
parties to the suit, ibe Court is in a position to pass a decree that is capable of 
execution and cannot be lendered nugatory at the instance of the persons not par- 
ticsiQ the suit. 152 Ind.Cas 1008=1934 A. L. J. 1006 ; A. 1 . R. 1934 Lab. 657* 

34 P. L. R. 598. Where a party to a suit contends that the suit is defective for 
want ol paities, the party that puts forward this point has to show which, if any, 
of the parties ate absent from the iccord A. I R. 1934 Pat 44 In a matter in 

which the deity is vitally iniere-ted the deity should be made a party and if the 

ecessary that the 

■ ■ I. R. 1937 Cal 33 '- 

• for the removal 

ot tho alleged obstruction to easemant and if other dominant owners do net feel 

aggrieved by the alleged obsttoctioD, it is not necessary that they must join with 
the plaintiff in ilic suit as they are not QKCssary nsrties under Order i, rule 9. C. P- 
Cede ard the suit dees not fail in there absence A. I. B. 1937 Cal. 355 
In a suit by^some of several trustees with regard to trust properties ail co" 

‘ ’ 22 Mad. 317=15 I., W. 2S3--{!92J) 

' ■ . 645. If the defendants are in no way 

■ non-joinder is not fatal A. 1 . R. 19 ^- 

■■ ■ Ila necessary p.irty is not impleaded 
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within limitation period the suit Is b.arred. A. I. R. 1939 Cal. 591=5125 Ind. Cas. 109. 
A suit cannot be dismissed where the defect of multifariousness is patent on the face 
of pleadings. A. I. R. 1930 All. l8o»=(i93o) A L. J. 99=123 Ind. Cas 324 This 
section has no application to a case where there is no party on the one side present 
InCouriaiall A I. R. 1938 Lab. 375=9 Laf. 588 = 30 I'. L. R. 4i = iioInd, Cas. 
384 Omission to join within limitation a subsequent mortgagee as a party to a 
mortgage suit for sale is not fatal to the suit i suit can proceed only the decree 
cannot affect the rights and interests of the subsequent mortg.igee AIR 1927 
All. 488= lOl Ind. Cas. 775. But omission to join a real defendant with an interest 
to oppose the suit is fatal. A. 1 K 1927 All 590= too Ind. Cas. 19S. Non-jOinder 
of any party making it impossible to deal equitably and sufficiently with the matter 
in controversy between the parties to the appeal cannot he condoned by the appellate 
Court under Order i, rule g. read with s 107. A I. R 1925 Oudh 6o5=87 Ind- Cas 
904. see also A 1. R. 1927 Cal. 208=44 C. L J. 557=99 Ind. Cas. 901. Non-com- 
phance with the provisions of Order 31, rule i, is not fat^l to a suit for enforcing a 
mortgage and the provisions of Order 1, rule 9, are appHc.abte to a mortgage suit. 
36 C. W. N. 1138; 54 C. L. J.ii3;Lut see i Fat, L J. 468 = 36 Ind. Cas. 542. 
■ ■' • ’ — -* — • »- ■- appeal in a case where the defect 

‘ erned from the very outset of the 

remedying It in the previous stages 

, • .4C,L.;. 274 = 3? C.W. N. 977= 

A. l.R 1931 P. C. 229=61 M. L. J. 294 (P. C)= 1931 A. L J. 797 (P.C), 


Amendment of plaint —In case of non-JoInder or misjoinder of parties the 
suit should not be dismissed. The panics must be allowed to amend the plaint. A. 
I. R. 1930 Rang 395- 139 Ind. Cas. 508 ; 6 C. 815 : 8 C. 49 ! JO Ind. Cas 212=132 
P. L. R. 1911 = 248 P. W. R. 1911 ; 21 Ind. C.as. 282 ; 19 C L J. 316 5 28 A. L. J. 
247-132 Ind. Cas. 597 } C2 C. 324- A L. R. 2935 Cal. 269 = A. I R. 1936 Cal. 293 
One of the defendents not standing m a relation of a tenant in a suit for ejectment 
hy the landlord does not require the plaintiff (0 amend his pleading. A. I R, 1930 
Cal. 42 = 33 C \V. N. 769=57 C. 349= 135 Ind. Cas. 756 A suit should not be 
dismissed for multifariousness. opportunity should be given to the plaintiff to amend 
plaint and elect A I. R. 1934 Mad. 367. 


10. [Ss. 27, 32) 33.] ( 1 ) Where a suit has beei2 instituted in the ttame 
c..Tf != nuir,. 0^ wfOiig pcison ss plaintiff Ot wherc it is 

® ^ doubtful whether it has been instituted in the 
name of the right plaintiff, the Court may at any 
stage of the suit, if s.^tisfied that the suit Kis been instituted through a 3 ofia fide 
mistake, and that it is necessary for the determination of the real matter in 
dispute so fo do, order any other person to be substituted or added as plaintiff 
upon such terms as the Court thinks just. 


(2) The Court may, at any stage of the proceedings, either upon or 
, ,, without the application of either party, and on 

Com may ,t„ka oul or add ^ Court to ba jost, 

*' order that the name of any pirty improperly 

joined, wluthcr as plaintiff or defendant, be struck out, and that the name of 
any person who ought to have been joined, whether as plaintiff or defendant, 
or whose presence before the Court may be necessary m order to enable the 
Court effectually and completely to adjudicate upon and settle all the questions 
invohed in the suit, be added. 


(3) No person shall be added as a plaintiff suing without a next friend or 
as the next friend of a plaintiff under any disability without his consent. 


(4) Where a defendant is added, the plaint shall, unless the Court 
, , , , , . otherwise directs, be amended in such manner as 

.»«-ary u„d amended copies of .he 
summons and of the plaint shall be served on 
the new defend-ant and, if the Court thinks fit, on Ihe original defendant 
C. r. Code— 50 
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( 5 ) Subject to the povisions of the ^Indian Limitation Act, 1877 , t 
section 22, the proceedings as against any person added as defendant shall be 
deemed to have begun only on the service of the summons. 

Scope of Bub-rule ( 1 ). — A sub-rule (i) is taken from rule a, order of the 
Supreme Court Praciice. This sub-rule deals with the substitution or addition of 
plaintiffs after action is brought To bring a case within the four corners of this 
sub-rule it must be shown (t) that the action was commenced in the name of the 
original plaintiff by mistake and fa) that the substitution or additjon is necessary 
for the determination of the real matter in dispute. Joinder of plaintiffs under Order 
1, rule lo, is subject to provisions under Order i, rule x. A. I. R.I 927 Mad. 834= 
53 M. t. J. 269« 1927 M. W. N. 903=105 Ind. Cas. xi 4 . Where a suit brought jn 


name, the Court can make the real owner a party, if it think that his presence 
is necessary for the proper determination of the suit. A. 1 . R. 1929 Mao. 268= 
55 hi. L. J. 856=29 L. W. 56=115 lod. Cas. 340. A suit which is instituted in the 
name of a sole plaintiff dead at the time of the institution of the suit cannot 
be amended In any way. A. L R. 1927 Cal. 880= 104 Ind. Cas. 623. A person can be 
added or substituted as plaintiff without the consent of the existing plaintiff, 
and before he can be so added or substituted it must be shown that the action 
was commenced in the name of the original plaintiff’ by mistake and that the 
substitution or addition is necessary for the determination of real matter m 

dispute. A. I. R. 1957 Cal. 340=45 C. U J, 146=101 Ind. Cas. 527 ; also 

la C. L. J. 537*8 fnd. Cas 87; 30 M. 419 ; 9 Ind. Cas. 254. Mistake may 
either be of fact or law. 66 Ind. Cas 873 t A. I. R. 1921 Sind 59*i6S. L. R. 
71 5 Hughti V. PupiP Houte, (1902)2' K B. 485 C. A; Valdt Travtn v. 
London Tramwayt 48 L. J. C. P. 312 ; Duciel v. Cover, (1877) 6 Ch. D, 82 5 17 C* 
W. N. 462. This rule Is not meant to give the Jua« unlimited discretion 10 
remodel pleadings. Per MtUer /. in Turquand v, reason, 4 Q. B. D, 280. 
Order i.tule lo, C. P. Code, enables the Court to add a third party where it is 
necessary so to do in order to enable the Couit to effectively adjudicate and seitle 
all the questions involved m the suit A. I. R, J935 Mad 353. Under this 
rule a person may be added as a parly to a suit in the following two 
cases! (X) When he ought to have been joined as plaintiff or defendant, 
and sot so joined or (2) when without his presence the cmesiion in 

cannot be completely decided. A. I. R. 1935 Sind Ind. Cas. 814. 

The word “wrong person” appearing in Order i, rule 10, cannot be construed as de-ad 
person. A I. R. 1934 Nag. 55=148 Ind. Cas. 24:, The Court has power under sub- 
section I to substitute a right plaintiff in place of wrong one only if the tight to sue 
is not barred under s. 22 of ibe Limitation Act on the date of institution S8 
B. 536 = 36 Bom L. R. 8i4=AI.R. 1934 Bom. 385. Where a person who has wrongly 
filed a suit in his name does not desire to clothe himself with a right to sue, but 
by an application he expressly divests himself of any claim and prays for the subsii- 
tuiion of a person who has a cause of action, admitting that he himself has none, ihe 
case clearly falls within Order i.nile 10. A.LR. 1934 Nag. 139= 150 Ind. Cas. 895. As 
regards meaning of the words ”6onafi$de mmake *' vtde A I. R. 1936 Mad. 96o“7| 
M. L. J. 614= 193G M. \y. N. 1184. Uvmg person’s name cannot be substituted 
Under Order 1, rule 10, in place of dead person A. I. R. 1937 Sind 92 t but see 
A. I. R. 1937 Sind 47. The underlying principle regarding the addition of 
p-irties is that there must be finality to litigation and to secure that purpose 

It would be incumbent upon the Court to add a party whose presence could be 

necessary to put an end to all ihe controversy in the litigation finally. 

A. I. R.^ 1937 Mad. 200 ; see also A I. R. 1937 Oudh 229 Adding a 

co-plainiifT without paying additional Courts-fces cannot be allowed if the original 
plaintiff is proved lo be incompetent. 8 Bur. L, T. 283 = 8 L. B. R. 302=31 InJ. 
Cas. 332. 

A suit c.an be continued by substituiioa of right plaintiff if tona (ide mistake was 
committed in the institution of it. A 1 . R. 1923 Mad. 180=1922 M. W. N. 8 i 7 “‘" 


* tao'* the Indian Limitation Act, 1908 (IX of 190S), s. 22. 
f Xv of 1877. 
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L. W. S26»6') InJ. Cas. 413 ; So Ind. Cas. 128. Due care and caution is not always 
necessary. It is sufficient where mistake is mide honestly and not deliberately. 20 
C. W. N. 49=2J C. L {. 279*»29 Ind. Cas. 6S0 ; 27 N. L. R. 335. It is a bona fide 
— ^ . , .... !•«■. . ... — . --•,!{ Qf In which the 

■ W. N. 8i7=«i6 L. W. 
■ described as a minor, 

)2< Oudh 423=11 O. 

L. J. iS 4»»83 Ind. Cas 833. But where a soil is instituted on behalf of a minor by 
his next friend, and the minor is found to have died before the institution ol the suit 
the Court cannot allow the amendment of the plaint by substitution of legal represen- 
tatives, especially when it is not shown that the mistake is //Vfr. A. I. R 1923 
Lah. 6S2 = 79lnd. Cas. 284. The question of bona fide mistake arises only under d. 
(i)and not under cl. (2). 137 Ind. Cas. 89=33 I*. L. R. 2S3“A.I.R. 1932 Lah. 214- 
Tlie High Court has inherent power under s. !$! to add parties or transpose a 
party from one category to another under s. 151. A. I. R. 1927 Cal. 37=44 C. L. J. 
243=93 Ind. Cas. 82s ; see also A. I R. 1929 Mad. 403= MS Ind. Cas. 812. Amend- 
ment may be allowed on payment of cost. 35C. W.N. 432=134 Ind. Cas. 1200 = 
A. I. R. 1931 Cal. 770. Misdescription of defendant's name can be corrected 26 
S U R. t58 = A. I. R. 1932 Sind 164=139 lod Cas. S4S. Where through a bonafide 
belief the ptaimifT IS desenbed’as a minor and is represented by his nett friend 
provided the suit Is instituted by the right person, though through another purporting 
to act as his neTt friend, the suit is maintainable. A. I. R. 19:7 Cab 417 = 100 Ind. 
Cas. 469. 

At any atage.— This ruleamborisca substitution at any stage of the suit. 2$ B. 
433 (464) 5 see also 30 M. 467 ; 154 lud. Cas. 465- A. L R. 193S Rang. 23 5 A. I. R. 
1934 Pat. 370 5 17 N. L. J. 366. 

Necessary for the determioation of the real matter —In a suit by an 
administrator for account of mesne protsts against the heir of the deceased intestate, 
who had acted as executof Wr roo /Or/ the other heirs though not necessary parlies 
are proper parties A. I. R. t929 Lab 733 


allowed. A. I. R. 1934 Lab. 36. Legal representatives of appellant already dead 
cannot be substituted. A. I. K. 1934 Nag. 55. Action cannot procceed where 
necessary parly has not been joined. A. I. R, 1934 Pat 106. Person financing litiga- 
tion is not a necessary party. 68 M. L J. ajO-A. I R 1935 Mad. 394=41 L. W. 126. 
Under sub-section (2) itie Court has posver to add parties in two cases only. The 
first is where he ought to have been joined and has not been joined. The second 
case in which a party may be added under rule 10 is when his presence is necessary 
to enable the Court to make a complete adjudication upon questions involved in a 
suit. A. I. R. 1934 Nag 228= 148 Ind Cas. 72a A written statement requesting 
the Court to add parlies is an application under Order i, rule 10 A. I. K. 1937 
Rang. 176. 



1 1031. The power to add a party under Order 1, rule 10, can be exercised at any 

stage even at such a late stage at the time ol decree. A. I. R. 1929 Bom. 337=3' 
Bom. L. K. 476=122 lod. Cas. 6& Before an application to be added as party 



306 


. TIIS CODE or CIVIL PROCEDURE. 


10. 1. r. 10. 


under Order i> rule lo,' to a suit under Order i. rule 8, ran be allowed, the applicant 
must prove that suit oriRinally instituted was in the name of a wrong person through 
a mistake. A. 1. 11. 1924 Mad 883*547 M, L. J. 540=82 Ind. Cas 492. 

When parties arc added under rule 10 (2) the date when they are added is to be 
deemed to be tbe date of the institution of suit so far as they are concerned 
for purposes oflimnation A. L R. 1927 I*. C. 252 = 26 A L. J. 371 = 30 Com. 
L, U, 220=33 C W. N. aSt»47 C L J 136=54 M. L. J. 88 = 107 Ind. Cas. 237. 
If a person who applies to be added as a party is only a permissible party, he can- 
not be so added against the wishes of the person to fight whom he is sought 

10 be brought on record. A I. B. 1926 Mad. 836 = 50 M. 34 = (*9-6) hh 

W, N. 575 = 51 M. L. J 148=24 L. W. 738=95 Ind. Cas 214. Court has autho- 
rity to make those persons parties to the suit whose presence is necessary 

in order to enable the Court cfTsctually and completely to adjudicate upon and 

settle all the questions involved in the suit. A. 1. R. 1933 Mad. 521 = 44 M. L. 
J. 322=1? L W. 329 = 72 Ind. Cas. 156. The Court can impose terms on a 
person who seeks to be added as a party to the suit. The Court can also allow 
a party to be added on condition that he can only intervene at a particuhr 
stage in a suit and cannot question an order passed before he applied to the 
Court. 58 C. 8 oi = 3sC W N t22>=i34 Ind. Cas. i279=A I. R. 1931 Cal. 580. 
The Court can allow a person to be added as a party even when it decided 
against the issue previously. 33 Bom. L. U 6oi = A. I. R. 1931 Dom 408 = 134 

Ind Ca<. 363. In a partition suit, the Court can order the inclusion of a 

person as a party even after the preliminary decree when he is a proper 
party. 131 Ind. Cas. 643=33 L W. 734 = A. I R, 1931 Mad. 357»6o 
M I.. J. 339. It IS hardly in accordance wiih precedent th.at a Court of Appeal 
should after sending a case bsck to the trial Judge for the purpose of having 
a necessary party brought before the Court to mdic.ate the order which the 
trial Judge should make when he tries the case in the presence of the proper 
patties 136 Ind. Cas, 632=36 L W. I35 = A. I R. 1932 P, C. 146=63 M. 
K J* 369 (P. C.) In a suit for partition of Hindu joint family properties 
alienees ofjomt family properties may be made parties A. I U. 1930 
9t3 = (i93o) M. W N. 679=59 M. L J. 524-129 Ind. Cas 235. Worshippers 
of ft temple applying to be made parties to the suit for pariUion of joint 

family property alleging that a laije fund in the hands of the family was 

really a fund held intrust for the benefit of the deny should be added as 
parties. A 1 R 1931 Mai. 357 = 6> M. L. J 229=131 Ind. Cas. 643 Costs 
of persons unnecessarily impleaded at the instance of a defendant, should be 
directed 10 be paid by such defendant. A 1. R 1930 Mad gt3 = soM. L. J. 524“ 
129 Ind Cas 235 An aciioo is not defeated by the non-joinder of parlies as the 
Court Ins wide powers of adding necessary parties. Dot it necessary parties are not 
joined, the action cannot proceed A 1. K, 1934 Pat. io5 ; see also 148 Ind. Cas. 329 
= A. I. R i934 Lah. 36 In a proper case the Court can add a person as a defend- 
ant to a suit even in opposition to the wishes of the plaintifTa. 40 C. W. N. 677. 

In a suit for rent by ft landlord against a tenaot, a person alleging to be a trans- 
feree with consent of the landlord claiming to be real tenant of the holding can 
claim to be added as a patty A I R 1930 Pat. 523=11 P. L T. 43=125 Ind Cas 
119 In a suit agftinsi a company lK|uidator or trustees In bankruptcy added as 
panics to the suit otherwHc than under Order XXII, rule 10, must be considered to 
have been so added under Order J, rule 10 A. I. R 1930 Cal. 1 13 = 50 C. L. J. 208= 

57 C. 70= 123 Ind Cas 250. A stranger who his no personal interest in any one of 
the reliefs claimed by ihe plaiuiir in a suit c.annot be joined as co-phiniiff. A.l. Ih 
1930 Sind 73= 120 Ind. Cas. 17. Utlore n person is added as party on his own motion 
the Court ought to see wheihcr there is an> thing which cannot be determined owing 
to his absence or wheihtr he will be prejudiced by lus not being joined as a pariy. A. 

1. U. 1929 Mad 29i = iiOIiid C.as. 137. In an adininistr.ai>on suit, nn order adding 
party to watch the proceedings IS wrong and has nome.anlng. A.l R.i929 Cal 477 
= $6 C. 447 — • *9 Ind. C.as 21. A new party cm be impleaded as defendant even 
against the consent of the phimiff, even though such addition may enable him to 

' • ■ =29 L. W, 7S3“«*8 Inf 

1 ' ' • • ■ ■ registration of a certain 

■ ■ ■ ■ • on their own motion. 

■ I ' ■ ■ ;8=li9 Ind. Cas. 654- 

; ... tenant can be added 

as party to a tent sun lor he is to be tenaut m possession, to P. L. T. 442. 
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An order allowing an alleged purchiser of ihe holding lo be added as a defendant 
to landlord’s rent suit against recorded tenant is an order without jurisdiction 
A. I. U. iqiS I'at. 3St«g I*. L. T. 437=107 Ind. Cas. 539. If in a suit between 
a btnamidir and real purchaser a third person claims that he is the real purchaser 
ads'erscly to the pleas of both plaintiff and defendant, he must file his own suit 
and be cannot claim to be joined as party to the suit. A. I. R. 1927 Mad. 834s 
53 M. L. J. 2693*105 Ind. Cas. 114. A party should not be added m a rent 
suit if such addition has the enect of cKanging the rent suit into titio suit as regards 
properly in respect of which rent is claimed. A. I li. 1927 Cal 3403*45 C L. J. 
146. Where a defendant is discharged and again reinstated as defendant the suit 
. u. 1, — .-J — J... of re-jnsiatement. A. I. R. 1926 P. C. 

• ■ i . • '96 Ind. Cas. 8S7. A defendant given 

be deemed to be party to the suit. 

The Secretary of State is not a proper or necessary party to every suit in which 
a statute is sought to be declared virei. A I K. 1926 Mad. 836**^! hi, L. J. 

148 = 34 L. \V. 738=95 Ind. Cas. 314 Ifamallerhas been referred to arbitration 
under s. 19 of the Arbitration Act, it is found that the name of the plaintiff is 
wrong, and application is made to the Court for correcting the mistake, the 
correction of that name does not make it a new suit so as lo deprive the arbitrators 
of their lur.sdiction upon original reference. A I. R* 1926 Cal. 722=43 C. L J 
'97’=94 ind. Cas. 182. Incase of addition of parties, capacity m which, as also 
party at whose instance party is to be added are material considerations. A. I. K. 
1925 Mad. 836=50 M. 34 = 51 M. L. J. 148=24 L. W. 738 = 9; Ind. Cas. 214 In a 
mortgage suit, the lessee of ihe mortgaged property need not be added after the 
preliminary decree. A I. R. 1927 Nag. 299=103 lod. Cas. 306. Addition of parties 
to a Aral decree wthoiit any formal application under Order 1, rule 10 (2) for 
joining them does not amount to an order under Order l,rule 10 aod no decree 
caa be gianted against such parties A I R 1927 All. 465 = 49 A. 664=25 A. 
L. J 365=101 InJ. Cas 868. In a sun under s 93 by co-irusiees, other co-trustees 
can be joined as co defendants. A. 1 K 1927 Rang 180=5 Rang. 363 = 103 Ind, 
Cas. :6i. A plainiifT on the record cannot be etven a good cause of action by the 
addition subsequently of a person as pUiniifT who has a good cause of action. A. 1 


luted by a next friend on behalf of a major who is wrongly assumed as a minor is to 
return the pUint for necessary amendment. 50 M. 743 = 41 Ind. Cas. 510. 

A person who could not have been originally joined, cannot be mideaco- 
plaintiff eitber under r. loorr. Sol Order 1. 57 Ind Cas. 784. Person promising 
indemnity against plainiifT to the defendant i_.. — . 

of the defendant unless plaintiff objects and 
thereby to him. 46 C 48=50 Ind, Cas. 51. 

made a plaintifT to claim bis share in an admin “ • , 

9 L. \V. 79=*26 M. L. T. I4'>=>49 Ind. Cas. 139 In a redemption suit by some of 
the heirs of the mortgagor. Court can make other heirs as defendants 45 ii. 1009 = 
23 Pom. L. R 405 = 61 Ind. Cas. 590. It is not possible in a suit to intke an 
opposing and contesting claimant a plaintiff nor is a decree possible in favour of 
contesting defendant against bis co-defendant. A. I. R. 1921 All. 184= 19 A. L. J. 
833=63 Ind. Cas 773. Receiver being a represen’aiivc of all the parties to the 
suit, must be made a party in all the proceedings affecting property, but is 
not a party wnhm this rule AIR. 1923 Mad. I44 = 43 L. j 211 = 

16 L. W. 322=71 Ind. Cas. 293 In 3 suit against the widow in which the 
adoption by her 1$ in question, the levcrsiooers are the proper parties though not 
necessary patties.- A. I. R. 1923 Mad. 511 = 17 I. W. 329=44 M. L. J 322 = 72 lnd. 
Cas- 156. Change of period of limitation due to amendment of the Limitation Act 
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is a good ground for addition of parties after the period of limitation. A. I. R. 1925 
Mad. 347 = 78 Ind. Cas. 16S. Persons whose case conflicts with the case of ptam- 
tiffs on record cannot be added as co-plainliffs at the instance of the plaintiffs. 
A. I R. 1922 Cal. 459=36 C. L. J. 92=76 Ind. Cas. 915. The expression “proper 
parly" means the party interested In the reasult of and having a right to seek the 
assistance of the Court in corr ' * ' ‘ " . « » ss 

Cal. 1257 = 89 Ind. Cas. 57. ’ 
the equity of redemption asa , , 

proceedings so far as the added parly is concerned. A. I. R. 1924 Mad. 648=46 
M. L. J, 368=34 M. L. T. ii4=(l924) M. W. N. 364 = 84 Ind.Cas. 122 

In a suit under s. 77 of the Registration Act, a person claiming to have purchased 
the property at a prior safe from the executant is not a proper party, the title question 
not being strictly within the scope of s. 76. A. I. R. 1925 Cal. 1257 = 89 Ind. Cas. 56. 
Ordinarily the plaintifl has the choice of his opponent and a party can not be added 
as defendant at his will. A. I. R. 1925 Nag. 373=87 Ind. Cas. 988. Fresh partie 
can not be added after compromise of the suit by the original parties and durins 
proceedings under Order 23, rule 3. A. I. R. 1926 Mad. 341 = 50 M. L. J. 59 “ 9 B 
Ind.Cas.31x. An attaching creditor of the mortgagor’s interest in the mortgages 

' ■ ' not be added as d 

• of the mortgagea 

■ ■ •« * only some of the 

heirs of the deceased tenant IS maintainable. A. I. K 1925 Cal. 1056 (F. B .)=29 
C. W. N. 400=43 C. L. J. 232 = 53 C. 197=90 Jnd Cas. 211. A Court can add 
parties after the sun has been reminded to u by the Court of Appeal but the Court 
cf Appeal cannot do so after passing the order. A. I. R. 1926 Rang. 9=3 Rang. 474 = 
92 Ind. Cas. 125. Where a partner m a business refuses to be joined as a plainiifi, 
he should be made a defendant in the suit, but (he suit should not be dismissed on 
that ground. A. I. R. 1925 Lah. 501=7 Lah. L. J. 280=26 P. t, R. 699=92 Ind. 
Cas. 569. 

Striklogout party.— An order striking off the name of a party Is appropriate 
to cases of actual misjoinder. A. I. R. 1934 Lab. 737. Party against who^m n<^ cause 


dant who is not a proper parly and against whom no relief is claimed amounts to 
striking out bis name from the record. A. I. R 1926 Lah. 202 = 27 P. L. R. 194=93 
Ind. Cas. 921, The Court may strike out the name of a deceased defendant who 
died before the institution of the suit A I R. 1936 Lah. 153 = 89 Ind. Cas. 661. The 
order striking off name of a party IS a decree. S3A. 466=131 Ind. Cas. 548 = 193* 

A. L. J. i8i = A. 1 . R. 1931 All 333 A defendant adjudged bankrupt in England 
is not proper party to a suit relating to property in which he had interest befoie 
bankruptcy and he can rightly be removed from record. A. I. R. 1930 Cal. 388 = 34 
C. W. N. 53 = 125 Ind. Cas. 851. Name o/a deceased defend.ant, who ivas dead at 
the time of the institution of (he suit, should be expunged from the record. A.I.E- 
1928 Lah. 359=9 Lah. 529 = 29 I’.L. R 626=110 Ind Cas. 281. 

SubBtitution of parties. — in a 6t case for the ends of justice Court can order 
substitution of parties 33 Bom. L. R. 546= A. I. R. 1931 Bom. 388= 133 Ind.Cas. 823 ; 
15 R. D. 204 = 12 L. R. 63 (Rev). If the name of a dead person appears on the 
petition of appeal instead of his legal representative through a bona fitfe error, 
petition of appeal can be amended. A. I. R. 1930 All. 131 = 123 Ind. Cas. 824. A 
subsiiiutc must enforce .1 single tight pleaded m suit and not to bloster up a suit 
by pleading his own individual right. A. I. R. 1930 Sind 73 = i2o Ind.Cas St?- 

,.tt ... .t.. i..., ......... ie I.. ........ if found 

■' ■ • .... innot be 

. . S< 5-43 

*• '. . • • ■ : ,.i “ad. 56- 

!.. . ; . • jstiiutioa 
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tf panics by virtue of in^eiem power as weM. 1933 A. L. ). 1512. Tbe uUimaie 
reversioners are recognized by Courts of law, as having a right to demand that the 
estate be kept free from waste and free from danger during its enjoyment by a 
widow or other owner for life. Where therefore the preliminary decree passed in 
favour of tbe original plaintiff (a widow) clearly touches the corpus of the estate, 
•’ * ■ *• ' ' ' • ... ‘.fendants) in the place 

• ' ■ ... ‘idow of the plaintiff 

■ • ■ • ■ • ' “ ■ of plaintiff without 

her consent, A. 1. K. 1934 Cal. 136. A suit can be continued by substitution of right 
plaintiff provided the suit was insuiuted by a wrong person as plaintiff. 6d Ind. Cas. 
823 = 16 S. L. R. 71 ; see also 64 Ind. Cas 413“ A, L R. 1923 Mad. ifa 

Transposition of parties— Transposition of parties may be ordered by the 
Court in the interest of justice where the nature of the suit i< not changed. A. I, R. 
1922 Cal. 4S9=?6:Ind. Cas. 915 ; see also 20 C. W. N. 7S2“34 Ind. Cas. 186 ; 45 B. 
983=23 Bom. L. R. 391 = 61 Ind. Cas. 398. The Courts have always liberally inter* 
preted the provisions of law under Order 1, r. 10 as regards the transposition of 
parties. 24 C. W. N. 110=30 C. L. j. 417=54 Ind. Cas. 636 ; see also 19C. L. J. 
327 =25 Ind. Cas, 440. The Court has power at any stage of the proceedings to add 
the fro/cnfia defendants as co-p!ainliffs. Such a course should be adopted when 
it is necessary for a cotnpleie adjudication upon the questions involved m the suit 
and to avoid multiplicity of proceedings. A. 1. R. 1931 P. C. 162 = 1931 A. L. J. 
566=33 Bom. L, R. 1273=35 C. W. N. 870=54 C.L.J. 137 = 61 M. L, J. 632=132 Ind. 
Cas. 610 (P. C.) ; see also 36 Bom. L. R, 8o7=A, I. R. 1934 Bora. 356 5 A. I. R. 1936 
Pat. 107 = 160 Ind Cas. 149. Bui transposmon should not be allowed where the 
character of the suit would be changed. 76 Ind, Cas. 915 = 360. L.J. 92 = A. I. R. 
1922 Cal 459 A party so transposed Ss not a. new parly and as such s. 22 of the 
Limitation Act has no applicaiinn. 14 C. 4005 22 B. 672; 31 B 9i ; 19C. W, N. 
1269 5 20 C. W. N. 49 ; A. 1, R. 1927 Mad. 204=52 M. L j 33 When order for 
• " * • . . • .sary aroendmeni of pleading may also be 

Cas. 860=580.561. An appellate Court 
' imilar to those exercised by original Court 

• • . • * • 785 = 1930 A L. J. 916. Court has power 

defendants. A. I. R. 19:5 Cal. 328 = 82 Ind. 

* for a complete adjudication upon questions 
involved in the suit and to avoid multiplicity of suits. 58 I, A. 228 = 54 C. L. J. 137 = 
3S C. W. N. 870-33 Bom L R. 1273=132 Ind. Cas 610 = 1931 A.LJ. 566-A. f. R, 
1931P.C.163-62M. L.J. 632 (P. C.). 

A f.. ^ a valuable tight acquired 

‘ ‘ ' • ‘ suit should not be allowed. A. I. 

' ' . ' . In 3 suit for partition or accounts 

■ • • a decree for partition. A. I. R. 

1937 Nag. 32=97 Ind. Cas 1023; see also 96 Ind. Cas 67 = A. 1. R. 1926 All. 
582=24 A. L J. 694. Transposing a defendant to the category of plaintiff is 
entirely within the discretion of the trial Court and if not objected to during 
the trial, it cannot be interfered with in appeal. A. I. R. 19*6 Nag. 393= 
95 Ind. Cas. 171. Merely because transposition of some defendants as plain* 
tiffs would raise the valuation of tbe suit beyond the pecuniary jurisdiction of 
the Court IS no reason for refusing the transfer. Plaint can be returned for 
presentation after such transfer. A. I. R. 1916 Pal 28 = 90 Ind. Cas, 83. If refusal 
of an application for transposition of a party to a suit would lead to a separate 
suit by such patty, the application should be allowed. A I R >935 Cal 421 = 
40 C. L. J. 535 = 85 Ind. Cas 168 Transposition is allowed in limited cases. 15 
N.L. R. 21 =49 Ind. Cas. 34 It is no ground for refusing the transposition of 
fire/Ottna defendant into a plaintiff that the effect would be to assist the plaintiff 
14 Pat. L. T. 252 = A. I. R 1933 Pat. 239 The Court cannot transpose a de- 
fendant to the array of plaintiffs without the party’s consent and m the absence 
of an application to that effect 58 C L. J 340 Transposition of parties in a 
partition suit can be made even after the withdrawal of a part of a claim and 
the suit thus can be continued 13 L. W. 563=60 lad Cas. Ut 

When parties may bo added, oto. — la some circumstances it may be right 
and proper that the Court should add such parties to the proceedings even at 
the appellate stage, persons who are not amongst the original parties to the 
suit. But the circumstances must be exception and must be such as renders 
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it really^Mcessary io-the interest oftbe original parties to the suit, that some 
other persons should be added_ to the proceedings, so that the matters originally 
in dispute may be properly adjudicated upon and finally determined as between 
the orieinal parties to the suit 59 C. 329^138 Ind. Cas. io4«A. I R. 1932 
Cal. 448. Under this rule the Court can add a party at any stage ol the 
proceedings and it is competent for the Court 10 add a party after the case 
has been remanded to it on appeal. 336010. L. R 6o8 = A 1. R. 1931 Bom. 408; 
see also 61 Ind. Cas. 3785 59 Ind Cas. 233=12 L. W. 25 = 30 M. L T. 31 ; 
2 U. P. L. R. 96. Court has jurisdiction after the passing of the preliminary 
dtcite in a mongagt suit and before the final decree has been passed, to implead 
as defendants to the suit persons who were not originally impleaded as defendants 
and were not parties to the preliminary decree. A. I. R. 19J7 AIL’ 4^5=49 A. 
664=25 A. L. J. 369=101 Ind. Cas. 868 ; see also 40 C. W. N. 1173 Under Ocderi, 
r 10, any party may be joined to the suit at any stage means he should be so joined 
before the passing of decree which includes preliminary decree and an existing de- 
cree. 13 N. L. R. 69=89 Ind. Cas. 849 Court cannot add a plainnfiF to the suit 
after passing of the decree. A I R. 1923 Mad. 472=44 hi. L. J. 282= 17 L. W. 
412=72 Ind Cas 284 Though unusual plaintiffs may be added to a suit after decree 
especially in representative suits, so that persons interested might enforce in execu- 
tion the direction in the scheme AIR. 1913 Mad. 472=44 M. L J 282 = 171. 
W. 422 = 32 L. T. 212=72 Ind. Cas 284. A Court can order joinder of a new party 
even after a preliminary decree is passed A. I. R. 1916 Sind 26=89 Ind. 
Cas. 609 When a suit was wrongly brought in firm's name but objection was not 
raised till the time of argument, amendment of plaint can be allowed by the appellate 
Couit. A. I. R. <93$ Rang 240=159 Ind. Cas 138 

Appeal— An order under r. 10 siriVmg out or adding a parly is not appealable. 
1930 M. \V. N, 97i"32 L. W. 766=60 M. L. J. 237-A. I. R. 1930 hlad. 957 = >*9 
Ind. Cas. 44 147 Cas. 725 ; 69 Ind. Cas. ^1=45 M. 199 5 36 Ind. C.ns.919, 
76 Ind. Cas 207=45 M. L J. 703; 85 Ind. Cas. 90-6 P. L. T. 581 ; 14 L. W. 642“ 
(1921) M. W. K. 799; but see S3 A. 466=131 Ind. Cas. 548- 1 931 A. L. J. i8i = 
A. I. R. 1931 All. 333- Where it has been held that order striking off name of a party 
is in substance altbougb not in form of a decree and the proper remedy for the 
piny aggrieved by the order is to file an appeal from it and not an application 
in revision under, s. 115. Revision does not fie against an order refusing to add 
a party as plaintiff. A. 1. R. 1926 Pat. 207=93 Ind Cas. 932=1 P. L. T. 499 J s*® 
also 50 A. 276-25 A. L. J 991 = 108 Ind Cas.735 = A.l R. 19:8 All. 97j but see 

A.I.R. 1929 Mad. 443* ‘929 M. W N. 67= 118 Ind. Cas. 78a Revision lies agamst 

an order refusing to make a person as defendant. A I R. 1929 Oudh 148=6 0 W. 

N. 118= 116 Ind. Cas. 58. Whether persons should or should not be impleaded 

as co-defendants in a pending sun, is a q 

exercise cf discretion would not amount to 

subjeetto revision under s 115. tii Ir -i 

425 = 15 Pal L T 6a2=ij8 Ind Cas. 34; , 

Order i.iule io,vs no ground for tmcrference under scciion 115 Jc), unless such 
exercise of discretion results in misjoinder cf parties and misjoinder of causes of 
action. A. I-. R. 1925 Mad. 135=90 Ind. Cas. 721. An order under Order 1. 
rule 10(2), discharging a defendant from a suit does not operate as a decree and 

as such is not appealable. A. I. U 1926 Nag. 75 = 89 Ind. Cas. 331. Proper 
exercise of discretion is not interfered in revision. A. I. R. 1934 Pat. 370=152 lud. 
Cas. 778 W’here an application IS made under Order i, rule lo but is dealt whh 
by the Court also under Older 22, role 10. an appeal lies against the order. A. L R- 
1937 Mad. 200. No appeal lies from an order awarding costs under Order i. 
rule 10(2). A. I. R. 1937 Lah. 67 

Sub-role (3).— No person should be added as a plaintifl without his consent. 

13 O. C. 109 When he refuses to be made a plaintiff he can be made a defendant. 

7 C. 242 = 9 C. L. R. 13 ; 11 C. 618 ; 17 C. 160 ; 7 A. 326 ; 46 I*. R. 191 1. 


Ind. Cas. 503. 


allowed as is necessary for the .addiiio” 
be allowed which would change ih® 
Ind Cas. 607; 14 C. L. J. 627'’''’ 


(t) of the Limimloti Act are m-vle 
by this sub-clause, it P.it. 6i6=i40 
i Court acts iuomotuoi upon ih* 
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inicntionally relin- 
1, lie shall not 
portion so 

’Tine cause 
li reliefs j 
- of the 
')ill not 

'iteral 

arae 


appllcatloa cf t rtr*j 
Limitation Act. 
panics are abided by -luc 
lo (a), section 22 cf tie I,*c. ^ 
added is detmtd to be ibt i 
concerned for ihe purpas'^ -o' ^ 

acquired under the LimiutJw: f.« 

/ohn Wallis in A. I. R. 1927 ji-. 

C.W. N. 281 = 47 C. L. J. 13c.- {. . 
see also A. I. R. 1929 Cal. 50J , je-v 5., 

I. R. 1927 Mad. 468 X A. I. H. 1921 
representatives out of time does c»r W, i. 
persons. 9 L. W. 377= 50 Ind. »,,, 

adds a necessary patty, the suit w.!J oe i 

IS added. A. I. R. 192S Sind 181 = 17 5 . 1 . f - 

CondMorsuii. gitete cwZ ''',' • 

It (leena 

Scope.— The general rule is that the , , 

2iCh. U. 647. The word “person* in this lule ^ y 
suit and not a siranger to it A. I. R. i 926 Ct’ 4' • 

8S4. So suit cannot he conducted by a third fMf*y vi a. . ‘ , ' 

speciat authorizalion under Order 1, rule 11. /f/^ / 

trustee as a parly defendant, can be continued br 
62 Ind. Cas. 360=40 M L. J 208 = 13 L W. I48«mv7/^ / . •» 

12 . (S. 35.] ( 1 ) Where there are more 

, , / . ntote of them may ,/ y 

AppearanMof ont ots«vetal ,hcm to appeit, i,'.. . 

plaintiffa or defendants for _ ..-jri...,, \ \ a ' 

others proceeding ; ani *<1 Ji,., , , 

there ate mote defunda/i's 

or more of them may be aulhotued byaoy other of tb<uj.v^ , / , ' 

or act for such other in any proceeding. * 

(-) The authority shall be in writing signed by the biyty v,/ < . , 
shall be filed in Court. 

Sub section ( 2 ).—^/* 2 B. H. C. R. 103. 

13 . [S. 34 .] All objections on ihe ground of non-jomder Av , 

ot, . ... of parties shall be taken at the carl)**^ Zv 

'"“'■■J"'”-" opf.uni„ and in all ca.=, 

■* settled, at or belote such settlement, i»iho.4 i|, 

ground of objection has subsequently arisen, and any such objection 
taken shall be deemed to have been waived. 


Sco“" ... • • 1. . .. J. -'parties should be taken /Vi 

the ear ■ • 'A I. R 1922 Mad, jiy-jj 

L W. ■ •• . ■. I. R. 1925 Oudh 369=12 

O. L J ■ . . ■ . ‘ also 17 C. 580 (P. C.) J 

7C 594 1 39 Ind. Cas. 160; 63 Ind. Cas. 386=44 M. 344**45 M. L. J 282, 
At any rate such objection should be taken before the seillement of issues. 41 fnd. 
Cas. 527 , see also 6 A L.J. 541 ; 25 Ind Cas, 125 ; A I.R. 193^ Lah. 4 S 9“35 R.L.R. 
616. Where a defendant IS permit • ’ *~ '’** * i-. 

ihetein raises an objeciion as • • ' .... 

matter of a fresh issue the pros • .... 

Ind. Cas. 274 = 1932 M W. N. 49* • •' '' ‘ “ 

L J. IS4 Where a sums broug , * . ■ . 

the proprietor of a firm without making the widow of the other partner a party to the 
suit and ihe defendants raise no objecnon as to non-joinder and ihe Issues between 
the parties are settled, the objection as to noa-joinder cannot be allowed lo be raised 
subsequently. A 1 . R. 1934 l.ah. 4S9 • see also i'6 P. R. 1889. Where such 
objections ha\c not been taken in time, it must be deemed to have been waive<l 
J4 M. 49S ; 26 B. 301 ; 69 P. U 1933 ; 7 Ind, Cai 102 ; 13 Bom L, R. 1061 j O4 
C. r. Code — 51 
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P. "R. x88i ; 58 P. R. 1882 ; S 5 Ind. Cas. 261 = 13 C. \V. N. 876 » 23 Ind. Cas. 86 j. 
But such objection can be aBowad even after the settietntnt of issues ■where the 
reason ol the objection has come into existence subsequenllf. 5 B. 609 Aoy irre- 
gularity in the initial procedure cannot be questioned at a later stage when parties 
without objection join issue and goto tiUlupon merits. 23 C. W. N. 876=57 Ind. 
Cas. 261. Such objection cannot betaken for the 6rst time in appeal. 16 B 119; 
14 M;498 ; 16 C. W. N. 639= 13 Ind. Cas. 277 ; 26 B. 301 ; 44 M. 301 5 j8 A.109 ; 
A. I. R. 1929 Rang. 29$; 2 N. L. R. 45 5 55 Ind. Cas. 26i«23C. W, N. 876. 
Objection as to non-joinder of parties not taken in 6rst appeal cannot be raised in 
second appeal. A. 1 . R. 1921 Mad. 243*^44 M. 3<4=*63 Ind. Cas 386 ; see also 38 
Ind. Cas. 7 t 5 =(t 9 i 7 ) I*!. W. N. 333 ; 9 C. L. J. 623 ; 5 C. L. J. 95 ; A. I. R. J ,933 
Pat 270=145 Ind, Cas. 335. Objection as to oon-jotnder taken for the first time 
before the High Court in revision cannot be allowed. 41 Ind. Cas. 527. Where the 
objection as to noQ-joinder of parries is taken after the framing of the issues, the 
objection cannot be entertained. A. 1 . R. 1933 Oudb 128=1 O.VV.N. 48=141 
Ind. Cas, 83S. Where the objection as regards non-joinder was taken at the outset 
and the plaintiff does not remedy the defect, the suit must be dismissed. 145 Ind. 
Cas 178=A. I. R. 1933 Lab. 03. Where a person impleaded as defendant does not 
appear or take objection to his being impleaded as such, he is held to have waived 
his objection. A. 1 . R. 1937 All, 251. 


ORDER II. 


Frame of Suit, 


1. [S. 42.] Every suit shall as far as practicable be framed so as to afford 
Frame of suit ground for final decision upon the subjects in 

ing them. 


dispute and to prevent further litigation concern* 


not necessary to 
tnrial for the 
t is barred by to® 
r j 10 L. W. 170* 

the right of one 


.■ I ■ I t •• 

widow and her alienees to recover the property of the adoptive lather, the plain- 
tiff fails to claim to recover from a particular defendant certain property of th® 

. !. . , plain, ;irs tno.Wse. '> 

' , to afford ground for final 

•' * ■' •• ‘urther litigation concerninS 

XJW.... ' i ' ' ■'■• - ..... .-L-. ..U 

should not be 
to be drafted. I< 
upon the subject* 

R. 125-139 Ind. Las. 07 e-A. I. K. 1932 Uom. 175. 


2. [S. 43.] (1) Every suit shall include the whole of the claim which Ihe 
Suit to include the whole »» entitled to make in respect of the 

claim. cause of action ; but a plaintiff may rclmTiun 

. nny portion of his claim in order to bring the 

suit within the jurisdiction of any Court. 
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(2) \Vl ere a (ilaintin omits to sue in respect of, or intentionally relin- 

„ , . . , , quhhcs, any portion of his claim, he shall not 

cla'ill”''”' ' i" of ‘ta PO'li"" so 

omitted or relinquished. 

(3) A person entitled to more than one relief in respect of the same cause 

^ , of action may sue for all or any of such reliefs t 

tat a he omits, except with the leave of the 
Court, to sue for all such reliefs, he shall not 
afterwards sue for any relief so omitted. 


Alv/'/anfl/iVi.— For the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same 
obligation shall he deemed respectively to constitute hut one cause of action. 


lUuttratiOn. 


A lets a house to D at a yearly rent of Rs. i.roo. The rent for the whole of the 
years 1905, iga6 and 1907 is due and unpaid. A sues B in 1Q08, only for the rent 
due for 1906. A shall not afterwards sue B lor the rent due for 1905 or 1907. 


Frinciplo. — The real principle ondcrlyioe cases under this rule is that if the 
several items which tnalce up the claim ate of the same nature and form part of the 
same course of dealing, so as to pass under the same description and form part of 
one transaction, they must be considered as one cause of action and must be joined 
in one suit, though they may have arisen out of several contracts. But claims which 
are diverse in character, which do not answer the same description and which would 
req^uire a dilTerent class of evidence to support them, may be made subject of 
different suits, though they may arise out of the same transaction. 12 C. 339. This 
rule IS directed against two evils, viz., the splitting of claims and the splitting of 
remedies la respect of one cause of action, and is founded upon the maxim that no 
one shall be vexed twice for one and ibe same cause. In order that this section 
may apply, act merely must both suits arise out of the same cause of action, but 
they muse be between ihe same parties under whom they or any of them claim. 6. 
lad. Cas. 2i6««7 A. L. ] ] see also 19A 319 (F. B.) ; A. I. R, 1926 Lab. S39»S 

Lab. L. J. 38i>a22 P. L. R. 630^97 |nd. Cas. 396 s Ind. Cas. 966^2 U. P. L. R. 
108. The rule Is intended to deal with the vice of splitting a cause of action. The 
object Is doubtless to prevent the multiplicity of suits. i93iA. L.J. I. R. 

(j 93 i)P.C. 229«.3SC.W.N. 977*54 C. t J. 274*34 L. W. 444=6i M. L. T. 
*94**34 Ind. Cas. 654 fP. C.). 


him to ask for the whole 0' •• 

be an illustration of the fore 
what otherwise would be ii ■ ■ * 


to securing the exhaustion 
3 the inclusion in one and the 
' arise from the same trans* 
ent on the plaintiff to include 
onion makes it incumbent On 


purpose of the section. 18 ' • . ' . ■ 

This rule covers only cases •••. 

of action and does not cover case where several causes of aciion canbejoindin 
one suit. A. I. R. 1928 Mad. 84o»»i928 M. W. N. 336=56 M. L. J. SJ = rio Ind 
Cas. 554; see also A. I. U. 1927 Rang. 237=6 Bur. L J. 85=104 Ini Cas.370; 
A. 1. K. 1926 Cal. 1022-30 C. \V. N. 873=97 lad. Cas. 73»33lnd. Cas. 930 = 18 
Bom. L. K. 45 = 40 D.351; 109 Ind. Cas. 6$. In order to malce the provisions of 
Order 2 , rule 2. applicable it is necessary that the causes of action should be clearly 
the same. 145 Ind. Cas. 1010=34 P. L. R. 905 = A. L R- <933 Lah. 542, Where 
the cause of action in the former suit and the cause of action m the present suit 
are different this section has no application A. I. R. 1933 1017 ; 

see also A. I, R. J934 Pat 5i5 = i5Pat. UT. 747 » A. I. R. 193* Mad. 46-39 L. W. 
65. This rule only purports to bar suits (or claim omitted from former suits and 
arising from the transaction under wbidi the claim was made in the former suit 
and splitting up of the reliefs in respect of the same cause of aaion. It does not 
require that wbeie several causes of action arise from one transaction, the plaiotiff 
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should sue for all of them in one smL The rule is directed to securing the exhaus- 
tion of the relief in respect of a cause of actioDt and not to the ioclusioa in one and 
the same action, different causes of action, even though they arise from the same 
transaction. A. I. R. 1936 Kang. 167 = 161 lad. Cas. 820 ; see also A. I. R. 1956 
Nag. 263 i A- 1. R. 1933 AIL i74= 153 Ind. Cas. 73 ; A. I. R. 1935 Lah. 842 ; A. I 
R. 1935 All. 790 = 1935 A. L. J. 94S ; $9 B. 454= 157 Ind. Cas. 631 = 3? Bom. L 
R. 336=A. I. R. 1935 306 ; A. L R. 1935 Rang. 365= 159 Ind. Cas 720 

Where a vrife brings a suit for maintenance against her husband it is open to her 
to bring for a relief getting her maintenance allowance charged on the property of 
her husband, and where she does not ask for such a relief, a subsequent suit by tbe 
wife for getting her husband is barred by Order 2, rule 2. A. I. R. 1937 AIL 56. A 
certain property was misdescribed in a sale-deed and the vendee brought a suit for 
possession of the purchased property without any prayer for relief of recti6citioa of 
tbe sale-deed and the Court dismissed the suit as no cause of action had accrued 
to the vendee for possession and subsequently he brought a suit for rectification and 
possession and it nas contended that the second suit was barred undtr Order 2, 
rule 2 ; Held that the cause of action for the two reliefs arose no doubt from tbe 
same transaction but were distinct and separate aod the suit therefore was not barred 
A. I. R. 1937 All. 401. This section is applicable to tbe plaintiffs and not applicable 
to the defendants. A. I R. 1933 Lah. 5^ ; see also A. I, R. 1926 Lah, 49<“7 Bab 

297=27 p. L. R 463=96 Ind Cas. 630 ; A. I, R. 1921 CaL 337-57 *nd. Cas. 

348 = 211. P. L. R Lah. 130 ; 50 Ind, Cas. 909. The provisions of this rule 

do not apply to proceedings in which relief by way of lestiiuiion is claimed 

3 P. L. R. 367=47 Ind. Cas 47 ; see also 53 Ind. Cas. 5SJ=t3 S. L. R. 158 This 
nile only applies where the second suit is brought by the creditor who was plaintiff 
jn the former suit and it cannot apply to a debtor’s suit for a declaration that the 

previous suit by the creditor has extinguished his claim. A. I. R. 1925 Mad. 11:0= 
49 M. J, 474=22 L. W. 17=4$ M. 703=9! Ind. Cas, 403. This rule has no 
application to execution proccediBg. If an application for partial execution has 
been allowed and has been successful, a subsequent application for execuiiog the 
balance of tbe decretal amount will not be barred. 28 N. L. R. 77=130 Ind. Cas. 

120= A. I. R. 1932 Nag. £9 The defeodaot who claims a set-off is in the position 

of a pbimiff aod bis subsequent suit may be subject to tbe rule. 3: C. 654= t C. L J. 
364. The cause of action referred to in tbe rule is the cause of aciion which 
/iiv^e ^ . . , • . j cousc coablss 3 oan 

■ ‘ ‘ ‘ ‘ ' • • ’• mils bis claim, he cannot 

■ • ■ • ... -ediDgs. A. I. R. 19-- 

J • . .«is L. \Y. 377=4« A I2I- 

. • C.LJ. 126=65 Ind. Cas. 

79. uiiuer tnis rule every suit must include tbe whole of the claim arising from 
one and tbe same cause of action and it is not necessary that every suit shall 
include every claim or every cause of action which the plaintiff might have against 
the defendant. A. 1. R. 1923 CaL 571 = 37 C. L. J, 545=270 W.N.6735A. 1 B- 
1923 Mad. 837 = (ig22) M. W. N, 845=46 M. 135 = 72 Ind. Cas. 207. Cause 
of action for the redemption suit aod the subsequent suit for contribution 
against owner of a part of the equUy of redemption are different. A,l. R. ‘929 
AIL 696=(i929l A L. J 5462= 126 lod. Cas 354. Cause of action arising subse- 
quent to tbe dismissal of the claim under s. 58 need not be joined in a suit under 

Order XXI,r.66 A I R. 1928 Mad 840=56 M.L J. 52 = 1 10 Ind. Cas. 5S4 = (i953) 
M. W. N. 336. Suit by order ofMagisiraie to establish a tight to certain stolen 
ornaments does not bar a subsequent suit for conversion. A 1. R. 1929 Bom. 460= 
31 Bom. L. R. 1123= 122 Ind. Cas. 428 Where previous sun was for the wrongful 
conversion of goods It does not bar subsequent suit 10 obtain payment of legacies 
svithout any claim in respect of any of the goods lo wh-ch the previous suit related 
A I. R. 1925 P; C. 105 = 39 C. \V N, 989=52 lod. Cas. 214 = 48 M. L. I. 627=48 h*- 
3‘"®“*7 Bom. L. R £23=87 Ind. Cas 324 (P.C) A prior suit for possession does 
not bar a subsequent suit for compensation for holding over. A I. R. 1928 Lah. 50® 
no Ind. Cas. 49‘- Suit for possession does not bar subsequent suit for ledtmptiocu 
A. 1. R. 1927 Nag. 322=103 Ind. Cas. 833. A person is not bound to sue 00 an 
alicmative cause of action. A I R 1927 Nag 322 = 103 Ind. Cas 888. Plainiiff can- 
not get a decree upon a cause of action arising subsequent to decree and totally 
different from that pleaded. A. I. R. 1927 Cat 56=4|C.L.j. 263 = 95 Ind. Cas. 845- 
Claim to recover part of the property as owner and not by pre-emption rests on two 
causes of action. A. 1. R. 1926 All. 710=49 A. 219=25 a. L. J. 48 = 97 Ind. Cat. 
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176. A claim for money due based on the orisinsi loan or dealings can be combined 
with a claim for the same money as due under a pronoie. A. I, U. 1924 Mad 520 = 
44 M. L. J. 361 = 17 M. L. W 374=72 Ind, Cas.325. This rule when it operates as 

a 1 -r « •- — — •- - ••• founded on the same cause 

of . . ■ any of the defendants. 144 

Im . ' ■ -4 r. 663 = A. f. R. 1933 I’ah 

71 . ■ .... . . _ of the Court trying the 

claims. 14 P. L. T. 663 = A. I. R. 1933 Pal 7*15. Where in 3 former suit by an 
adopted son against the widow and her alienees for recovery of the adoptive father's 
property the plaintiff claimed to recover a particular property from the widow and 
not from her .'iliecee who was a party to the suit and who, plaintiff knew held the 
property under a void deed of gift from the widow, a subsequent suit by him to 
recover the properly from the alienee would be barred by the provisions of Order 2, 
rule s 32 Bom. L. R. 1473 = A I. R. 1931 Bom. 114 = 129 Ind. Cas 737. A claim for 
the rents and profits resting on the same foundattoo of facts and law as the right to 
have the purchases of the decree and of the properties declireJ to be purchases for 
the mortgagors ought to be joined in the same suit. Claim for rents and promts not 
asked far in the prior declaratory suit cannot be asked for) in a subsequent suit. 
(1931) A. L. J. 797«A. I R. (1931} P. C. 219=35 C W. N. 977 = 54 C. L J. 274 = 34 
L. W. 444=61 M. L. J. 294 = 134 Ind. Cas. 654 (P. C.). This rule hardly applies to 
a case of claim made by a defendant in the suit avho is not suing in respect ofa 
claim omitted for the former suit. A. I. R. 1931 Sind 143. 

There is nothing In the rule which limits its operation to cases where two relief* 

• - ■- . t. — .V - sanic Court. 

• ■ ■ • lecognirible 

• •• • • • Where the 

•" urt for main- 

• • . • • * " : for having 

the amount of the decree awarded to her made a charge upon certain property of 
the husband in the }uiisdic(ioD, as the husband had no property in the 

Blhrt jurisdiction, held that the second suit was incompetent by reason of Order 
3, rule 2 t93t M. \V. N. S93 = A I R. 1931 Mad 705 First suit as manager for 
rendition of account against heirs of deceased brother does not bar a second suit 
for contribution towards the expenses and costs ol litigation relating to an agree, 
meat of sale under which he and his deceased brother were joint promisees. 152 
Ind. Cas. 199 To constitute an omisloo to sue by the plaintiff under this rule, 
it is necessary that the plaintiff must have actual knowledge of the item. 
71^1, L. J. 264 = A I. R. 1936 Mad. 699. The bar which the Code provides in 
(his rule and s if, Explanation 4 in regard to suits does not apply to the case 
of an application for restitution under s. 144, C. P. Code. 153 Ind. Cas. 373=A. I. R. 
>935 All. 195. Where (he Court rejected the plaint in a former suit, a second 
suit is not barred, A 1. R. 193s Cal. 764. Where the plaintiff in a suit for 
possession on the basis of a lease, omits to include a relief for demolition of the 
building standing on a portion of (he properly, and obtains a decree for possession, 
he cannot afterwards bring a separate suit for (hat purpose. 155 .Ind Cas. 268= A. 
1. R. J93S Pat. 222. 

■r . '■ - T . • • . fact orfactswhich 

• _ .... .... 57=70. W.N, 

■11' - ’ - . - . j nQt on {},e basis of 

• • • on statutes, but on 

the basis of rules or on sections of previous Code. A I. R. >924 Rang 
i4S=i Rang. 694 = 2 Bur. L J. 169=79 lod. Cas. 755. “Cause of aciion" 
means every fact which it v»ouId be necessary for the plaintiff to prove 
in order to support his right to the judgment of the Court, and refers entirely 
to the grounds set forth in the plaint as the cause of action, or in other words, to 
the media upon which the piamtiff asks the Court to arrive at a conclusion in his 
favour. A. I K. 1921 Pat. 143=60 Ind. Cas 49S. '‘Cause of action" for a suit is 
sum total offsets and circumstances which the plaintiff has to prove 10 entitle him 
to relief. 38 A. 217= 14 A L J. 257=33 lad. Css. 134 A cause of action has no 
relation to the defence set up by the defendant nor does it depend 00 (he character 

of the relief pray? forth In 

the plaint as it- ■ ‘ -. ' .. ■: .3=7olod. 

Cas. S17. The w “ • ■ • ■ ■ ■ to those 

facts which the , ■ , * ■ r933 Bom. 
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440=25 Dora. L. R. 49i»73 Ind. Cas. 424 ; see also A. J. R. 1924 Bom. J4I“35 
Bom L. R. iJ73!»8i Ind. Cas. 776. The cause of aciion for a suit means the fact 
or facts which the plaintiff alleges to entitle him to a decree. A. 1. R. 1931 Mad. 
313=132 Ind. Cas. 196. 

Whole claim in respect of the Jsame cause of action.— This rule only 
prohibits tbe splitting up of claims arising out of the same cause of action. 2 L. W. 
890=29 M. L. ]. 474= >8 M. L. T. 377'='3< Ind. Cas. 59 } see also A. I- R. 1937 pai 
57. Whether the causes of action are different or same in two suits can be ascertained 
by whether the same evidence will maintain both actions. 40 B. 351 = t8 Bom. L. K. 
45=*33 lnd Cas. 9SO. This rule has' no application where the causes of action for a 
prior and a subsequent suit in respect of the same property are different. 4 0. L. J. 
354=>4l Ind. Cas. 80 ; 114 Ind. Cas. S71 ; 34 C. L. J. 465 = 66 Ind. Cas. 
923 ; 77 Ind. Cas. 500 ; 130 Ind. Cas. 79=7 O. W. N. 1I56=A. I. R. 
193! Oudh 57 5 33 Bom. L. K. 1563 j A. 1. R. 1934 Mad. 4'^. Blainiiff need 
not combine m one suit all the cruses of action which he may have m 
respect of ihe subject-matter of the suit. A. I R. i933 Mad. 264=127 Ind. _ Cas. 
139. This rule does not require that every suit shall include every claim or 

? A I.R, 1529 Pat. 3^1 

i . ‘ • aulc clause causes of 

• distinguishable. A. I. 

• . * • •• •* W. N. 280=120 Ind. 

' . . s in both the suns and 

• . , is not the same in 

both suits, the causes of action in both suits cannot be said to be the same. A. 1* 
R. 1930 Alt 116=121 Ind. Cas 827. Where the former suit is one for pure declara- 
tion and the second suit is for possession, it must be taken that the two causes of 

action are different. A. 1 R. 19:9 All. 306=1929 A. L. J. 492=119 Ind. Cas. 

Cause of action in suit based on dtspossession is entirely different from cause of 
action in reversioner's suit for possession and the former does not preclude latter. 
A. I. R. 1912 Cal. 83=48 C. L. J. 368-114 Ind. Cas. 139. 


A plaintiff cannot be compelled (o join several causes of action though in certain 
case he can do so. A. I R. 1929 Qudh 162=6 O. W. N. 142=117 lod. Cat. 412 
A suit by daughter to establish her title to her father’s estate as heiress in reversion 
her mother’s death does not bar a subsequent suit to recover possession of a spacific 
property not included in the previous suit, but upon the fooling that it formed a patt 

A. I. R. *929 

6a = S^ A* 

• 17=117 lad 

■ the pliinliff 

in a subsequent suit to enforce his right to redeem as mortgagor. 63 Ind. Cas. 684- 

The mere fact that the liile to the property in dispute in both suits is the same and 

the property is the same does not nccessinly show that the cause of action is the 
same. 59 Ind. Cas. Si7. Sun for f/tftne profits up to delivery of symbolical posses- 
sion does not bar a second suit for mfsw profits after delivery of symbolical posses- 

_r ... .. . ,37 c L J, 515 = 70 Ind. Cas. 

" ■ ■ • upon a false cause of acti^ 

■ . cause of action. 7 1- 

*•». M. Ii. 447^-24 M- L,. 1.311 = 45 ind uas. 960 Suit for a portion of 

claim in village Court bars the suit for balance. A. I. R. 1934 Mad. 99. 


HoBciuiBbrneDt of claitn —Under this rule a plaintiff can relinquish any 

• * ■ )rder to bring it within ihe 

596=16 L. \V. 


.ame cause of action are 
e cannot bring a fresh suit 
, • 745 = 83 Ind. Cas. 9w- 
• whole of the claim m 
.t every suit shall Include 
the defendant at the tune, 
i Ind. Cas 613. Appelldni 
St, paying Court-fee 
in appeal A. I. R. 19*7 I-?“' 
Where several properties 
lug one, as being Inaheo* 
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able bars a similar suit regarding other. A. I. R. 1927 Oudh 77-1 Luck. 1*33 
O. W. N. 40^91 Ind. Cas. 976. Relief avaibbSe in the previous suit or in execution 
0/ jhe decree in the previous suit is barred in subsequent suif. A. 1 . R. J925 Cal. 
3 os>s 8 o Ind. Cas. 917 t see also A. I. R. 192$ All. 79Sa88 Ind. Cas. $30 ; A. I. R. 
IQ31 Bom. II4-32 Rom. L R. r 473”'29 fnd. Cas. 737 { A. I. R. 1923 Bom. 63 = 24 
Bom. L. R. 1137 = 73 Ind. Cas, 86a { A. 1 . R. 1913 Bom. 201=25 Bom. L. R. 203= 
72 Ind Cas. 290 ; A. I. R. 192a All 379= 44 A ^3=20 A. L. J. 590=68 Ind. Cas. 
970 ; 65 Ind. Cas. I94=A. I. R. 1922 Nag. 129=21 N, L. R. 124; 58 Ind. Cas. 
' * ' r ' • '* ■ * • • •• • ' Session of a light without knowledge of 

• ■ * • T Order n, rule 2, 94 P. R. 1916=37 Ind. 

>' ' . ••• , • *' *• <7=36 Ind. Cas 179 The relinquishment 

• Order 2, r. 2(1) applies preliminary to 
relinquishment before institutiOQ of the suit and the rule has no application 10 any 
■ ' * ■ ’ ' ' ’ ’ ' — *■’ * '-j. Cas, 655. Where thero arc two 

ne of them, is to relinquish the 
\n omission to sue in respect of a 
‘ in the absence of a Succession 

t of such claim after the Succe- 
ssion Certificate was obtained. A. 1 . R. 1931 Mad. 313= 132 Ind. Cas. 196. 


Omisaion to claim.— Order 2, rule 2. requires plaintiff inasuit to iacIiK^e the 
whole of his claim he is entitled to make in respect of particular cause of action, 
constituting the basis, but does not compel him to include all claims arising out of 
different causes of action. 87 P, R. 1915=181 P. W. R. 1915 = 31 Ind, Cas. 463. 
This mie refers to a case where there has been a suit in which tnere has been an 
omission to sue in respect of a portion ofa claim and a decree has been made In 
that suit. 45 C. 305 = 22 C. W. N. 611. This rule does not apply to the amendment 


• r »- »- ’ 


N. 94 = 93 Ind. das. t : see alr- 
Tbis rule does not bar a plaintiff f 

fits omitted in a previous suit and ‘ ‘ ■ ! 

Ind. Cas. 585. Where a claim is •, • . 

quent suit for same is not barred. It is only when there is an omission or inien* 
tional relinquishment that a second suit is barred. A. I. R. 1925 Rang. 313=4 Bur. 
L.T. 113 = 94 Ind. Cas. 6it ; see also A. I. R. 1927 Rang. 237=6 Bur. L. J. 85 = 104 
Ind. Cas 370, Casual omission for some property given in the Schedule tu plaint, 
does not mean abandonment of claim, with respect 10 those items. 50 Ind. Cas. 38t. 
In a suit by heirs for the property of the deceased, omission to sue for an item bars 
a subscqoent suit in respect of the same A.I.K.I922 Nag. 246=18 N, L. R. 136 
=65 Ind. Cas, 338 ; see also A. I. R. 1924 All. 902=46 A. 822 = 22 A. L. J. 753=80 
Ind. Cas. 31. Purchase in execution of a decree cannot maintain suit for possession 
after his suit for possession of part is dismissed. 2o C. W. N. 163=33 Ind 038.139. 
Competence of a Court giving leave to plainiiff to omit to sue for relief is not 
affected by the pecuniary value of reliefs ought to be omitted. 9 Bur. L. T. 93 = 33 
Ind. Cas. 135, Where possession is not prayed in a suit to set aside s-ale, a fresh 
suit for possession is not barred. 57 Bom. 456=35 Bom. L. R. 630=A. I. R. 1933 
Bom. 39$. A claim for rent against a tenant and a claim for possession on the 
expiry of notice are two distinct causes of action A. I. R. 1933 Rang. 107= 144 Ind. 
Cas 751. This section is not applicable where the causes of action aie distinct. 
A. I. R. 1933 Lah. 1017 ; see also A. I. R. 1933 All 852. 


Same parties— Order 2, rule 2. is not applicable where parties to suit are 
different. A. I. R 1939 Mad. 96=(i928) M. W. N. 654= 116 Ind. Cas. 116; see 
also A 1 . R. 1935 Oudh 33 = 81 Ind Cas. 562. 

Withdrawal of euit — An order for withdrawal with leave under Order 23, 
rule I (2), does not preclude plaiet'ff from including portions of his claim in the new 
suit omitted in the first suit. A. L R 1915 Rang 118^-3 Bor L. J. 189=84 Ind. 
C.is. 4S3 Leave may be given cither expressly or by implication. 14 L. K. 134 
(Rev.) = 17 R. D, 176 Apprehension on the pan of the plaintiff that the second 
suit would be barred under Order 2, rule a, is good ground for allowing whhdrawaL 
A. I. R. 1924 Rang. 349=2 Rang. 66. 
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- Execution proceedings.— 'This role has no application to proceedings in 
Mccution of decree. A. I. K. 1921 Sind 13=15 S. L. R. ii«62 In<L Cas 507 -,96 
Ind, Cas. 562=A. 1. R. 1926 Cal 1019=53 C. 582 = 430. UJ. 5965 38 Ind. Cas. 
8 c 6=40 M. ?8o=S L W, 267; 28 N. L. R. .77= 130 Ind. Cas. 130 = A. I. R. J932 
Nag. 89. 

Dismissal of prior suit —Dismissal of an earlier suit on the ground of 
formal defect in the plaint, xviih permission to file fresh suit doss not bar 
subsequent suit on ibe same -cause of action. A. I. R. 1930 Lab. 634 = 130 lod. 
Cas. 572. Dismissal of prior suit for mere declaration does not bar subsequent 
suit for possession of same subject matter. A. I R. 1926 Rang. 123=5 Bur. LJ. 
64 = 95 ^93; see also A. I. R. 1930 Sind 87 = 120 Ind. Cas. 509 ; A. L R. 

1926 P.C. 118 = 30 C. W. N. 1009=24 Lu \V. 328=100 Ind. Cas. 345. Dismissal 
of a suit on the ground of misdescription of property in suit does not bar a subse- 
quent suit on the same cause of action. A. I.R., 1925 Lab. 193=78 Ind. Cas. 579. Suit 
lor recovery of purchase money from the vendor in case he has no title to the 
property is not baned by suit for possession. A. I. R. 1924 Cal. 558 = 39 C. L. J. 
90=28 C.W.N. 1033=80 Ind. Cas 357 ; see also A. 1. R. 1925 Lab. 459=7 Lab. 
L. T. 236=6 Lab. 384=26 P. L. R. 280=87 Ind. Cas. 994 ; A. I. R. 1927 Mad. 273. 
Suit for rrere declaration that property in suit was not attachable does not bar 
subsequent suit 10 recover damages for wrongful attachment of the same. A.I.R. 1927 
Oudh 48=95 Ind. Cas. 299. A subsequent suit for the recovery of possession is 
not barred when the plaintiff was not m possession at the time of the dismissal of 
declaratory suit. 9 L. B. R. 37=10 Bur. L. T. 189=37 Ind, Cas. 15 ; see also 52 

Ind. Cas. 434* 

Suita on contracts.— Where a contran contains two covenants a breach of 
both of them constitutes one cause cf action. 10 L. B. R. iii = ia Bur. L. T. 2St** 
$6 Ind. Cas. 653 When one instrument coniains two separate contracis and 
the petformance of each 1$ secured in a different manner each gives rise to a 
separate cause of action, although they may be Joined in the same suit. 16 N. L. R. 
136=58 Ind. Cas. 18. each order and delivery of goods is a separate 

transaction and a separate cause of action ; if not they are successive claims which 
arise under the same obligation witbin the explanation .at the end of the rule, and 
ihe question whether they are really so or not depends upon the contract between 
the parties, 79 Ind. Cas 755= A. I. R. 1924 Rang. 145=2 Bur. L. J. 169 j see also 
81 Ind. Cas. 4^5= A. I. R. 1924 Rang. 249. . 

Mosne profits. — A suit for possession and pastOTrw profits and suit for 
future ineine profits must arise out of different cause of action. A. I. R* *93* 
Oudh 131 = 7 O.W.N 831 = 128104 Cas. 751; j2 Lah. L. j. 152=31 P. B. 
745 ; see also A. I. R. 1927 AH. 772= loi Ind. Cas. 816 5 A. I. R. 1926 Mad 
ioi5 = SlM. L. J 252=24 N. L.R. 29 o=(i 926) M. W. N. 814=97 Ind. Cas. 389 I 

A. I R. 1931 Oudh 131 = 128 Ind. Cas. 751; A. 1 . R. 1925 Pal. 145=6 P. L. T. 
78 = 80 Ind. Cas. 710532 Ind. Cas. 696=9 Bur. L. T. 92 ; 40 A. 292= iC A. L. J 
182 = 44 Ind. Cas. 88 ; A. I R 1934 Cal. 442 = 71 Ind. Cas. 972. A suit for 
partition docs not bar subsequent sou for meine profits on fresh cause of action. 
A. I. R. 1928 Nag. 65=105 Ind Cas. 771. A claim for mtme profits need not he 
made in application for rcinswicment of possession. A. 1 R. 1921 Nag. 112=17 
N. L R. 62 5 ste a!so6o Ind Cas. 65 ; A, I. R. 1924 Boni. 368 = 26 Bom. L. R. 
-88=80 lod. Cas. -59 ; 35 Ind Cas. 799 = 3 O L. J 271= 19 O. C. l6l 5 57 fid. 
Cas. 900; A. f.R, 1926 Rang. 137=5 Bur. L. J. 17=95 Ind. Cas. 3S0. The failure 
of ibc pla'inUu to malce a m the smi for vtunt profits up to the dale of 

possession will bar a subsequent suit for mesnt profits from the date of decree to the 
date of possession A. I. R. 1927 All 7*6 = 49 A 597 = 2$ A. L. J. 409 = 
104 Ind. Cas. 406 5 see also A. L R. 1924 All, 909 = 78 Ind Cas 326 5 54 A. 6S“A. 

I. U. 1932 All. 510 5 but see 56 B 292=34 Bom. 447=138 Ind, Cas. S73-A. 

1 . R. *932 Bom. 222. A suit for metne profits is maintainable even though 
the plaintiff does not claim ejectment of the defendants from the lands in dispuie as 
claims for profits and for ej'ecments are distinct relief and may or may not 
arise from the same transaction. 12 P. L T. 54'j=A. 1. R. (1931) pat, 233 = 133 Ind- 

Cas. 766. Plaintiff brought a suit for possession and inane profits till the 
institiiiioa of the suit. After obts*"”'" • — *• - . ---‘‘•s 

from the tfate ef the prior suit ; . ■ !.' ■ 

IS. = R- »93t AIL 673=1 ^ ■ ■ ■ I 

131 = t:S Ind. Cas. 7St=6 Luck. ■ * ■ - . . • ■ * ■ 

wrier profits but the Court does i»w» oil lus ciaim to meine piuuis »i i* 
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open to hfm to biiag a /rosh suit for mtt/u profits. 1931 A. L. ]. fioS* A. I. K. (1932) 
All. 4 S. 

Mortgage-suit —Where a mortgagor makes himself liable personally for 
unpaid interest, suit on personal covenant for interest does not bar the subsequent 
suit for enforcement of the mortgage. A. 1 . R. 1930 All. 2S6=(i929) A. L. J. 
io4S = 5i A. 974«lt9 Ind. Cas. 90. In suit by usufructuary mortgagee for posses- 
sion relief under the Transfer of Property Act, s. 68 (c) for money decree in the 
alternative should be prayed for. A. I. R. 1916 Pat. Sy**? P, L. T. i5o>»9o Ind. 
Cas. 622. A puisne mortgagee’s suit for redemption does not bar subsequent 
suit for pre-emption. A. I. R. 1928 Lah. 63=3103 Ind. Cas. 34S. A mortgagee 
holding a separate money bond against a mortgagor is under no obligation to 
enforce the money bond along with the motigagec, or even to refer to its existence 
in his plaint seeking to enforce the mortgage. A. I. R. 1925 Mad. 991 = 86 Ind. Cas. 
481 ; see also 26 A. L. J. 57= 107 Ind. Cas. 591 ; A. I. R. 1927 AH. 713=25 A. L. J. 
791 = 103 Ind. Cas. 289; A 1 . R. 1926 Lah. 559-8 Lah. L, J. 381 = 27 P. L. R. 
620=97 Ind. Cas. 396. Where a mortaage-deed provides for independent personal 
covenant for interest, a suit for interest brought on the covenant does not bar 
subsequent suit for mortgage money. A. I R. 1925 Mad. 120 = 49 M. L. J. 474 = 
91 Ind. Cas. 403 ; see also A I. R. 1935 Lah 673=37 P. L. R. 816=16 Lah. 640 
(F. B)j see also 152 Ind. Cas. 494=A. I. R. 1934 Rang. 159 Where two 
successive mortgages are created on the same property by the same debtor, in 
favour of the same creditor each can be sued upon separately. 33 C. L. J, 232 = 25 
C. W. N. 129=60 Ind. Cas. 8095 see also A. I. R. 1925 Oudh 379=12 O. L. J. 
127 = 86 Ind. Cas. 7485 but see 53 lod. Cas. 753=6 0 . L. J. 482. Where lease 
and mortgage although executed on the same day are separate transaction, 
a suit for rent alone does not bar a suit for principal money. A. I, R. 1924 
Lah. 190=69 Ind. Cas. 54 ; see also A I. R. 1922 Lah 111 = 8 P. W. R. 1922 = 
3 Lah. 1 = 65 Ind. Cas. 102 But not $0 where It is one transaction- 3 Lah. L J. 
390 = 63 Ind. Cas. 928 Dismissal of a prior suit by a mortgagee for possession 
of the mortgaged land bars subsequent suit for recovery of mortgage debt. A- I. R. 
1921 Lah. 309=4 Lab. L. J 502: seealsoA 1 . R 1932 Lah 523 = 138 Ind. Cas 
270 : 34 Bom L. R 161 S : 140 Ind. Cas 181 ; A I. R. 1936 Peso. 86 ; A. I. R. 
1926 Pat. 87 } A. 1 . R. 1925 Oudh 524. 

Where the first suit was by the usufructuary mortgagee for arrears of rent 
the second suit for sale under a provision 10 the mortgage-deed and for 
arrears ofrent which had accrued subsequently is not barred. 137 Ind. Cas. 651 = 
1932 M. W. N. 337 = 35 L. W. 63l=A. 1 . R 1932 Mad. 466=63 M. L. J. 672. 

Suit for partition — ^The cause ofaction in a parlition suit in a joint-family 
properly must be regarded as exhaustive of ihe whole property available for 
division, so far as its existence is known at the date of the plaint. The posi- 
tion of suit properties in two jurisdictions make no difference in the applica- 
tion of the principle Involved in Order II, rule 2. A. I. R. 1923 Mad. 584=44 
M. L. J. 652 = 72 Ind. Cas 430; see aI>o 1917 Mad 213 = 38 M. L. T. 82= 
98 Ind. Cas. 538; but see 38 A. aO-M A. L. J. 257-33 Intf- Cas. 124 
(where the properties are situate in two different districts). A suit for parti- 
tion of all joint properties is not barred under Order It, rule 2, though a suit 
fcr partial partition isdismlssed 87 P. B. 1915 = 181 P. W. R. 1915=31 Ind. 
Cas. 463. Suit for partition of items not included in previous suit for parti- 
tion is not barred if plaintiff was not aware of existence of these items and the 
information about them was withheld from him either by mistake or fraud of 
defendant. A. I. R. 1931 Sind 27=130 Ind. Cas 552. Where brothers inherit 
property ftom their father and also from iheir maternal grand-father and the pro- 
perties become mixed up, the properties do not get consolidated into one whole so 
as to give one cause of action for partition. A. I. R 19)0 AU 371 = 122 Ind. Cas 403. 
Section 16 and 17 do not override the principles of the provisions of Order 2. rule 2. 
A. I. R. 1923 Mad 584 = 44 M. L J. 652=72 Ind Cas. 430. First suit for partition 
of joint-family property bars subsequent suit for share of rent for a prior period. 
137 Ind Cas 775=33 P. L. R. S7o=A. I R. 1932 Lah. 4»8 A claim for mesne 
profits for the period covered by a prior partition suit is a claim based on a 
different cause of action is not barred by the protisions of Order 2, rule 2, C. 
P.Code 3 A W. R 735. Tins section is not applicable in a partition suit 
where the Court or the Commissioner has omitted to give the income of the 
C. P. Code — 52 
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property to one of tbe, parties, m a Jiiial decree. A. I. R. 193; Kag. 137*31 
N. L. R. 30^. 

Partnership — Accounts of a partnersfaip can only be taken and rnust be 
taken once for all in a suit to which all ihe partners and their representatives are 
parties 67 M. L. J. 4i3=A. I. R. 1934 Mad. 665 = 1934 M. \V. N. 539 ; A. I. R. 
1 935 Lah. 32 X = 1 58 Ind. Gas. 378. 

Principal and interest. — If the mortgage provides for an independent obli- 
gation to pay the principal and the interest then a suit brought to obtain a personal 
judgment in respect of the interest alone, would not prevent a subsequent claim 
for payment of the principal. Bat if the non-payment of the interest causes the 
principal money to become due. Order 2, rule 2, applies. A. 1. R. 1922 P. C. 412=50 
I. A. 115=27 C. W. N. 802=38 C. L. J. 126=25 llo®- L 220=32 M. L. T. 41 
(P. C.)=72 Ind. Gas 187; see also A. I. R. 1922 P. C. 23=44 A. 121=20 A. L. J. 
17 = 26 G. W. N. 297 = 35 G L. J. 126=42 M. L. J. 248=65 Ind. Gas. 79 . 39 A. 506 
= 15 A. L. J. 557 = 41 Ind. Gas. 233; 63 Ind. Gas. 928=A. I. R, 1931 Lah. 225=3 
Lah. L. J. 390 ; 127 ltd. Gas. 246= A. I. R. 1930 Oudh 41=6 O. W. N. 960 5 but 
see 34 P. L. R. 520 = A. I. R. 1933 Lah, 463. Where plaintiff obtained dccreefor 
interest only when he could have sued for principal also subsequent suit for 
principal and interest is barred. 102 P. L. R. 1918 = 88 P. L. R. 1918=167 
P. W. R. 1918=47 Ind. Gas. 937 ; but see A. I. R. 1935 All. 461 = 1 58 Ind. Cas. S3 5 
157 Ind. Gas. 643. If a mortgage-deed provides for the payment of principal and 
interest as independent obligation a prior personal decree for interest one does not 
bar subsequent suit for principal. 110 Ind. Cas. 20& ; see also A. I. R- 1928 Lah. 
732=112 Ind Cas. 15 ; A. I. R. 1929 Rang. 96= 117 Ind. Cas. 6l 5 109 Ind. Cas. 613 
=A. I. R. 2918 Lah. 269 J A. I. R. 1^6 Lah. 661=97 Ind. Cas. 285 ; 4 U. B, K. (1911) 
62=64 Ind. Cas. 953- 

Kent suit.— Second suit for rent for period covered by first suit is barred under 
this rule. A. I. R. 1929 Bom. 152=46 B. 229=23 Bom. L. R. 1086=64 Ind. Cas. 919- 
Suit for ejectment of a tenant does not bar subsequent suit for arears ofren'. A-I- 
R. 1922 Lah. 118=4 Lah. L. J. 17=63 Ind. Cas. 978. Suit for rent does not bar a 
second suit for cesses where cesses are agreed to be paid in the colleciorate. A. I 
R. 1913 Cal. 615=27 C. W. N. 521=77 lod..Cas, 364. 1/ m a suit for rent the 
plaintiffs stated that they reserved the right forsculement of rent for the excess 
quantity of land and uo order however, allowing such reservation ’ is made by the 
Court the plaintiffs ate not entitled to claim for excess, are for the period of the 
priorsuit. A. 1. R. 192$ Cal. 463=40 C. h. J. 538=85 Ind. Cas. 162. A decree 
obtained under old rent, pending proceedings for enhancement under s. 105 does 
not bar suit for difference alicr the termination of proceedings under s. 105. A. I. R- 
1928 Cal. 681 = 32 C. W N. 870=110 Ind Gas. 395. Where the rent for certain 
premises is payable monthly and is in arrears for a number of months the cause of 
action remains the same m respect of each of the monthly rents. Cut the effect of 
the institution of separate suits for recovery of rent for different periods so as to 
.t. .t .1. _ .!.« _« . . ~ _ Court is not the 

■ • other suit roust 

•ral instalments, 
a prior suit for 

premium docs not bar a subsequent suit for rent. 13? Ind. Cas 8oi = 33Bom.L.R'- 
1563 = A. L R. 1933 Bom. 86. • 

Suit for possession.— Suit for cancellation of a deed in which possession is 
■ 9 Bur. L. T. 93 = 33 Ind. Cas. 135 5 see also 

J- 43*. Plaintiff should join all the persons 
• claims, for a suit against some b.ars subse- 
Lah. fnd. Cas. 202 ; see also A. f.^R* 

evious application for restoration of possession 
fitetne profits by way of restitution. 38 C. W* 


for' sale ol land it IS open to the plaintiff to join a claim for delivery of possession 
unless the contract expressly discniitles him to such relief, and if the plaintiff in such 
a suit omitted to ask for delivery of possession a subsequent suit to obtain del.very 


N. 1197. 

doe* 

1 . ? - 
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of possession miglit be barred under Order II. rale 2 5 P. L. J 314 = 1 P L. T 

325-56 Ind. Cas 322 5 see also 77 Ind. Cas. 542 = A. I. R. 1924 Mad. 360 = 45 m! 
L J- 43i-(i923) M. W. N. 726. But a decree in suit for specific perforrnance 
lnd^Cas'"i8S U N. L. R. 176=43 

S. [S. 45. Cf. R. S. C. 0. 18, p. I.] (1) Save as otherwise provided, a 
Joinder of causes of action. several 

Ihe same defendants, jointly r •' . *■ • ' ■ of^ Action’ ?n 

which they are jointly interc* . ' . : « or the same 

Oelendams J jintly may unite such causes of action in the same suit. 

ate united, the jurisdiction of the Court as 

. ,} depend on the amount or value of the aggregate subject- 

matters at the date of instituting the suit. 

I ™'' '■ roles as regards joinder of plsiniiffs and order 

of setio.'’ deJendams. This rule lays down rules as regards joinder of causes 

aoSe, Jr, ' J " < “■> S »' •I'' This rule 

causes platotifl; and One defendant and several 

Snlkiinl«r. ’ wheie the ptaintlfij and defendants, though 

” ^ two or more individuals, may b- — -j— j •. - -.i- -i-'.. 

• ■ ■ 34 

r ■ . ' 631 

I , 1 ■ the 

ueieiirianis i. j .. ... of actioD against different 

ofiWnri!,,,.?.’^^”^ J®'"*** samesuit. in the course 

01 (be ^ndgment It IS said at p 171; v., ..j j-o-,..., . ,, - 

action in one suit aeiinst different d< • . • . . 

of r<iM and alt of tuck tauses of a^' . • • . . • • , ■ . 

not sanction. This statement of the I: • • • . • 

S?*!? '? 'tnportani having regard to • • 

Old Code and that of rule 3. Order 11 of • • , • 

ofcauses of action against several de<enH^n»« .« a* • ...a .1.*. • .j. 

meni It lays down that the meaning • • 

therefore in this rule, is that all the • • • • . • . 

respect of ‘Wi affrfa/r of the cause ... ... 

the defendants in the same suit. (S- *. • , ■ • , 

h??“e^ctTffn nnf.’i*' ««"'» *0 “c to be that the plaintiff may 

hat allS rierrnrf, .““’V of action against several defendants, provided 

ofacUoJ ild are Vomtly liable m respect of each and all of such causes 

severM Precedent to the plaintiff being allowed to join 

nil haL a f • defendants, is that such defendants must 

"* ’oterest in the mam question raised by the litigation and that 
against several defendants must be causes of 
KhJr din. ^ defendants are all jointly interested.- Under these rules read 
At D against different defendants also can be joined. 

■ 7> Ind. Cas. 970. When the suit is framed 

" cannot claim against stranger to the trust 

•n or any ether relief. 10 Rang. 342=140 

' The cause of action for a persoail decree 

nr.iL P^°®’ssory-noic is incompatible with, and could not be joined to a cause of 
'""''S’e' ; »>' J'luf '» resp'Cl of Ihc claim baled on a 

tn » ® ’*• against the proimssors, whereas the decree 

.1,."^*®® suii does not impose any personal obligation upon the morigagor to 
'535 Ra»E- 3IS- The mere g.ct ol m.yoiudcr 
r.Tnr..d!* ** soflicieai 10 entitle the defendant to hare the 

®r action dismissed When the merits of the case have been 
r.n K. ^ disjwscd of inspite of the complication of the proceedings, no effect 
objection of misjoinder. When a multiplicity of parties or 
n..» have been joined, there is no absolute right to have them struck 

tpfliL'.ft* lodosotfit thinks right. Tlie Court msy 

I $e 10 permit the joinder of numerous parties and numerous causes of action in 
joinder does not strictly offend against the rules 41^' 
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lUastrative cases. — Claims on three pro-nntes can be joined logetlier in one 
suit, too r. R. 1915=189 P. W. R. i9iS*=33 Ind. Cas. 40. All alienees form one 
person (hough on di^erent occasions may be made co defendants in .a suit to set 
aside the alienations. 40 B. 351=^18 Bom, L. R. 45=33 ind. Cas. 950. Claims 

— j*/r„ — . — i.. •- . 1 •_ . — . person, if they 

• ■ ' . ' IS. 528. Where 

as defendants 

several tenants in possession ol different parcels ol land. 43 M. 567^47 1 * A. 
76=27 M. L. T. 102=38 M. L. J. 476=22 Bom, L. R. 578 = 25 C. W. N. 485 (P. C) 
=22 Bom. L. R. 578= 56 Ind, Cas, ity. In a suit for partnership accounts, relief 
regarding a certain item can be claimed against only one of the defendants A. 1 . R. 
1924 Pat. 65=1923 Par. 276=76 Ind. Cas.9S0 Plaintiff’s suit involving his one 
capacity of shebait for one property and another personal capacity for other 
properties should be treated as two suitors which should be tried separately 
A. I. R. 1928 Cal. 199=55 C. 164=32 C, \V. N. 885 = 109 Ind. Cas. 755. Court 
should allow persons seeking individual reliefs to join in same suit for identical 
investigation as the policy of the rule is to avoid needless expense where it can 
be done without injustice to any one. A, I. R. 1928 Cal. 92 = 103 Ind. Cas. 
811. But where several persons who has each separately contracted to suppljr 
cotton are jointly suing to recover the price from the same defendant, it 
cannot be said that they are jointly interested within (he meaning of the 
rule. A. I. R. 1925 Bom 341 = 27 L. R. 472 = 87 Ind. Cas. 435 , A PK* 
emptor can bring a single suit against the vendee in respect ol all the sales 
taken by the latter, impleading (he various vendors as /IrO /oma defendants. A. J. 
R. 1924 Lah. 156 = 6 Lah. L J. 349=82 lod. Cas. 605 

i,. IS. 44 .] No cause of aclion shall. 

ifflfo, «cov«y ot “"'r= CouM.te joined 

vable property. with a suit for the recovery of immovable 

property except — 

(«) claims for profils or arrears of rent in respect of the property 
claimed or any part thereof j 

(^) claims for damages for breach of any contract under which the 
property or any part thereof is held ; and 

(/) claims in which the teltef sought is based on the same cause of 
action : 

^ Provided that nothing in this rule shall be deemed to prevent any pariy 
m a suit for foreclosure or redemption from asking to be put into possessioti 
of the mortgaged property. 

Scope,— This section is intended for (be benefit of the defendant and as such 
""’Peient 5 C. L J. 196. “Secuoa" 44 (=this rule) of (he Code 
of CwiJ rioceduie foibids ibe joinder with a suit lor the recovery of immovable 
f declaration of title to such properly of any claim other th.in 
the claims specified in the section." 24 A. 553 (555}. A suit for sale or foreclosure 
m respect o| a mortgage is not a suit for the recovery of immovable property. 25 A- 
229= A. W. N. 1^9. 19 There 1$ nothing irregular in seeking to recover in one 

sun immovable and movable property •*-“ --- - •- — 

ofboih. 31 C. 262 IP C.)«3i I A I • -j ■■ 

observation of the Privy Council in ... . • • 

party sets op the title to movable and • . 

mortgagee who purchases in part of the mortgaged properly in execution of 
'i partition and sep.irate porsession of his share 
.en of accounts fegardiOR that share from those in possession. 

'’f ^ for «r/w profits of different claims have^een made, 
of separate orders having been p.issed in respect of different parcels 

nailv ih^ claims are lased on the%ame cause of action. 

by the defendant all these claims fal‘ 
rSu n/im «» ‘herefofc cicailya suit 

729=156 rnd Cas^^ without leave of the Court. A. 1 . R. i 93 S 5 “’*^ 

Court join causes 

of action with a suit for recovery of immovable property. Cut Iio Is nowhere 
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compelled lo do so. 6 A. SsS- i A. W. N. iij • see also 2o M. 48 (F. B) ; 19 M. 
90. Where objeciion to the joinder of certain causes of action is disallowed in 
'' .. ... imply 

■ ■ leave 

' Court 

may not be expressed but may be inferred from its acquiescence. A. 1. R. 1934 
Pat. 613=3 Pat- 244"S P- L- T. S73“78 Ind. Cas. 885. 

Cases,— This rule does not bar joinder in an administration suit claim in 
respect of the partnership with that for recovery of immovable property based 
on the same cause of action. A. I. R. 1927 Bom. 470 = 51 B 800 = 29 Bom. L. R- 
937 — 104 Ind. Cas. 764. It is generally convenient in mortgage suit to decide 
question of paramount title of persons in possession and likely to resist possession 
of a successful plaintiff in a mortgage smt. A. 1. R. 1924 Pat. 613 = 3 Pat. 244«S 
P. L. T. 575 = 78 Ind Cas. 885. 

5. {S. 44.] No claim by or against an executor, administrator or heir, as 
Claims by or against cxe- such, shall be joined with claims by or against 
cuior, administrator or heir. him personally, unless the last mentioned claims 
are alleged to arise with reference to the estate in 
respect of which the plaintiff or defendant sues or is sued as executor, 
administrator or heir, or are such as he was entitled to, or liable for, jointly 
with the deceased person whom he represents. 

Scope. — Where the executor or adminisiratar has been dealing with assets or 
making contracts in the course of the administraiion properly and fairly in his 
character of executor or administrator and then it becomes a question whether, the 
contracts being personally entered into by him, he should bs sued In his 
character of legal personal representative or in his personal character. Padnick 
V. Seal/, (1876) * Ch D. 736, 743- The estate means the estate in its physical 
sense whether rightly or improperly held by executors. 21 C W.N. 939 = 41 
C. 615. Suit asked for dissolution of partnership and Us account and for 
another account between plaintllTs father and defendants to which former 
was entitled as administrator does net cotravene this rule. A. 1. R. 1922 
Mad. 436=16 L W 175=43 M. L. J. 3i8=69lnd. Cas. 966. Money. In the 
hands ol an executor who is also a legatee to whom the money is due cannot be 
attached in execution of a decree against him personally but legatee's interest can 
be attached, and executor restrained from dealing with it otherwise than in his 
representative capacity. 9 Bur. L T. 226-38 Ind. Cas. 563. This rule prohibits 
joinder of essentially different causes of action and not when they arise out of 

r,-, •• , t .. — —y received thereunder 

■ *“ 29 ; see also 

■ • • • ’ Bom. 470. Where a 

•' . only son cannot, on 

death of father, sue for the sum as the sole surviving co-parcener of a joint and 
undivided Hindu family of which he and bis father were members, or in the alter- 
native as the sole heir and legxl represemalive of his father. The two claims 
cannot be joined together under the terms of this rule. 59 B. 573 = 37 Bom. L.R. 405 = 
A. I. R. 1935 Bom. 343. 


6. [S. 45.] Where it appears lo the Court that any causes of action 
p_„,, „r r . . j joined in one suit cannot be conveniently tried 

sLarmeuiaK togclhzi, the Court maf order 

separate trials or make such other ord:r as 

may be expedient. 


Scopo — This rule is applicable where the joinder has been properly made and 
the suit IS properly constituted but cannot be conveniently tried. 27 M. 8a In a fit 
case the Court may order a separate inal 8 B.617 ; 8 M. 175 ; 14 A. 531 ; 6 lod. Cas 
577. Issues on cause of action misjoined but noiic^ at a list stage shouli not be 
struck out but tried separately, if embarrassing. A I. R 1928 Mad. 764 = 113 lod. 
Cas. E65 ; see also 20 W. R. 483; 19 C. L. J. 316 = 35 lad. Cas. 438. This rale 
does not apply to rent suits under the Agra Tenancy Act. A. I. R. 1924 AIL 720= 
32 A. L. ]. 156=79 Ind. Cas. 56a Appellate Court should not interfere with trial 
Court's discretion under this rule. A. L R. 1924 Lah. 156—73 Ind. Cas. Zyz. 
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Illustrative cases. — Claims on ibrce pro-noies can be joined together in one 
suit, too P. R. 1915= 189 P. W. R. 1915=32 Ind. Cas. 40. All alienees form one 
person though on di^erent occasions may be made co defendants in a suit to set 
aside the alienations 40 B. 351 = 18 Bom. L U. 45=33 Ind Cas, 950. Claims 
against different estates can be jomd in one suit against the same person, if they 
are affected by the same instrument. li Bur. L T. 222 = 50 Ind_ Cas. 528. Where 
a landlord sued to eject, it is highly irregular to join in ejectment suit as defendants 
several tenants m possession of different parcels of land. 43 M. $67 = 47 h A. 
76=27 M. L. T. 102 = 38 M. L J. 476=22 Bom. L. R. 578 = 25 C. W. N. 485 (P. C.) 
= 22 Bom. L. R. 578=56 Ind. Cas. ijy. In a suit for partnership accounts, relief 
regarding a certain item can be claimed against only one of the descendants A. I. R. 
1924 Pat. 65=1923 Pat. 276=76 Ind. Cas 950 Plaintiff’s suit involving his one 
capacity of shehait for one property and another personal capacity for other 
properties should be treated as two suitors which should be tried separately. 
A. 1 R. 1928 Cal. 199=55 C. 164=32 C, \V. N. 885= 109 Ind. Cas. 755. Court 
should allow persons seeking individual reliefs to jom in same suit for identical 
investigation as the policy of the rule is to avoid needless expense where it can 
be done without injustice to any one. A. I R 192S Cal. 92 = 103 Ind. Cas. 
811. But where several persons who has each separately contracted to supply 
cotton are jointly suing to recover the price from the same defendant, it 
cannot be said that they are jointly interested within the meaning of the 
rule. A. I. R 1925 Bom. 342 = 27 L. R. 472 = 87 Ind. Cas. 435. A pre* 
emptor can bring a single suit against the vendee in respect of all the sates 
taken by the latter, impleading the various vendors as defendants. A. I. 
R. ,1924 Lah. 156=6 Lab. L. J. 349=82 Ind. Cas. 605. 


4. IS. 44.] No cause of aclton shall, 


joined for recovery of immo- 
vable property. 


with a sutl for the recovery of immovable 
property except— 

(o) claims for vicstie profits or arrears of rent in respect of Ihe property 
claimed or any pact thereof ; 

ip) claims for damages for breach of any contract under which the 
property or any part thereof is held ; and 

(f) claims in which the relief sought is based on the same cause of 
action : 


_ Provided that nothing in this rule shall be deemed to prevent any party 
in a suit for foreciosute or redemption from askihg to be put into possession 
of the mortgaged property. 

Scope.— This section is intended for the benefit of the defendant and as such 
wa^ed by him is competent 8 C. L. J. 196. “Section" 44 f=ihis rule) of the Code 
of Civil Procedure foibids the joinder wiih a suit foe the recovery of immovable 
property, or obtain a declaration of title to such property of any claim other than 
the claims specified in the section.” 24 A. 553 (555). A. suit for sale or foreclosure 
in respect of a mortgage is not a suit for the recovery of immovable property. ayA. 
229— A. W. N. 1909, 19. There 1$ nothing irregular in seeking to recover in one 
V ip’i^ovable and movable property if the cause of action is the same in respect 
of both. 31 C. J62 (P. C )=3I I. A. 10=8 C, W. N. .46-n M. L. J. 6. Bot lb. 

of '•>? Bnvy tooncil m 31 I. A 10, must be limittd to oases »bcre a 

0 movable and immovable properties. 17 M. L. J. ' 35 ' fb; 
mortgagee who purchases in part of the mortgaged property in execution of 
his decree is entitled in a suit for partition and leparate possession of his share 
\ regarding that share from those in possession 

immlvAh? Pesh, 161. Where in a suit for possession of 

profits of different claims have been made. 
, in respect of different parcels 

, ' on the same cause of action, 

. efendant all these claims faj 

. • ■ .uit IS therefore clearly a suit 

129=156 Ind. Cas. 702. m the Court. A. 1 . R. i 93 S Smd 

Court.— A plaintiff may with the leave of the Court' join causes 
. of action with a suit for recovery of immoimble property. But ho is nowhere 
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compelled to do so. 6 A. 858“ i A. \V. N. iij j see also 7 o 48 (F. B.) ; 19 M. 
90. Where objection to the joinder of certain c.mses of action is disallowed in 
'' *■ ••• •• • tmply 

' leave 

' Court 

may not be expressed but may be inferred from its acquiescence. A. 1 , R. 1924 
Pat. 613=3 Pat. 244=5 P- L. T. S73“?8 Ind. Cas. 885. 

Cases — This rule does not bar joinder in an administration suit claim in 
respect of the partnership with that for recovery of immovable property based 
on the same cause of action. A. I. R. 19270001.470 = 51 B 800 = 29 Oom. L. 1 ^* 
937=104 Ind. Cas. 764. It is generally convenient in mortgage suit to decide 
question of paramount title of persons in possession and likely to resist possession 
of a successful plaintifT in a mortgage suit A. I. R. 1924 Pat. 613 = 3 Pat. 244 “ 5 
P. L. T. 575 = 78 Ind Cas. 885. 


5 . (S. 44 .] No claim by or against an executor, administrator or heir, as 
Claims by or against cxc- shall be joined with claims by Or against 

cutor, administrator or heir. him personally, unless the last mentioned claims 
are alleged to arise with reference to the estate in 
respect of which the plaintiff or defendant sues or is sued as executor, 
administrator or heir, or are such as he was entitled to, or liable for, jointly 
with the deceased person whom he represents. 

Scope. — Where the executor or admmistratar has been dealing with assets or 
making contracts in the course of the administration properly and fairly in bis 
character of executor or administiator and ihcn it becomes a question whether, the 
contracts being personally entered into by him. he should be sued In his 
character of legal personal representative or in his personal character. Padrtiei 
V. ScoU, (1876) 2 Ch D 736, 743. The estate means the estate In its physical 
sense whether rightly or improperly held by executors. 2Z C W.N. 939 = 41 
C. 615. Suit asked for dissolution of partnership and its account and for 
another account between plamtllTs father and defendants to which former 
w.a8 entitled as administrator does net cotravene this rule. A. I. R. 1923 
Mad. 436-16 L W. 175-43 M. L. J. 218-69 Ind. Cas. 966. Money, In the 
hands ol an executor who is also a legatee to whom the money is due cannot be 
attached in execution of a decree against him personally but legatee’s interest can 
be attached, and executor restrained from dealing with it otherwise than in his 
representative capacity. 9 Bur. L T. 226=38 Ind. Cas. 563. This rule prohibits 
joinder of essentially d>nercnt causes of action and not when they arise out of 

fnmmnr. .p,.. — .* -j" n f.. — - -y reccivetj ihcreiindcr 

■ ■“ ...... . [, Cas. 39 ; see also 

■ • ■ r Bom. 470. Where a 

■ ' • . only son cannot, on 

death of father, sue for the sum as the sole surviving co-parcener of a joint and 
undivided Hindu family of which he and bis father were members, or in the alter- 
native as the sole heir and legal representative of his father The two claims 
cannot be joined together under the terms of this rule. 59 B. 573 = 37 Bom. L.R. 405 — 
A. I. R. 1935 Bom 343. 


6. [S. 45 .] Where it appears to the Court that any causes of action 
r f, , joined in one suit cannot be conveniently tried 

^ separate trials or make such other ord:r as 

may be expedient. 


Scope —This rule is applicable where the joinder has been properly made and 
the suit IS properly constituted but cannot be conx-eniently tried, 27 M. 80. In a fit 
case the Court may order a separate trial 8 B.617 ; 8 M. 17S J >4 A. 531 ; 6 Ind. Cas 
577. Issues on cause of action misjoined but noticed at a last stage shoull not be 
struck out but tried separately, if embarrassing. A I. R 1928 Mad. 764 = 1*3 lod. 
Cas. 865 5 see also 20 W. R. 483; 19 C. L. J. 316-25 lod. Cas. 438. This rule 
does not apply to rent suits under the Agra Tenancy Act. A. I, R. 1924 AIL 720= 
22 A. L. J. 156=79 Ind. Cas. 56a. Appellate Court should not interfere with - 
Court’s discretion under this rule. A. 1 . R. 1924 I*ah. 156=73 Ind. Cas. Sys. 
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7. \Nitoi\ ' AH objections on the ground of misjoinder of causes of 
, . . , action shall be taken at the earliest possible 
Objections as lo misjoinder, opportunity and, in all cases ^\heie issues are 
settled, at or before such settlement, unless the ground of objection has 
subsequently arisen, and any such objection not so taken shall be deemed 
to have been waived. 

U, 5.— After this rule, rule 8 has been added in Punjib. — Vide infra. 

principal.— The principal of the exception to the rule against multifariousness 

• ■ ■ ■ ■ s that where a party has, 

, • , ■ ■ I, he will not be allowed to 

- • • • ■ lilie and one that ought 

• ! It. 234=»i3o Ind. Cas. 2 S 7 « 

,1 xai. L.. 4. uvu — i>. 1. 1.. 

Waiver. — Objection when not taken at the early stage, it is deemed lo have 
been waived. 63 hid. Cas. i68=A. I-R. *921 Cal. 361 = 33 C. L. J. 317; but see 
6 Ind. Cas. 327=11 C. L. J. 513 ; 13 Bom. L. R. 1061 ; see also 9 S. L. K. 11 = 30 
Ind. Cas. 24. 


ORDER m. 


Recogmzed Agents and Pleaders. 


1. [S. 36] Any appearance, application or act in or to any Court, 
. _ . . , requited or authorized by law to be made or 

or by pleader. ^ ^ where otherwise expressly provided by any law 

for the time being in force, be made or done by 
the parly in person, 01 by his recognized agent, or by a pleader [appearing, 
applying or acting, as the case may be]* on his behalf t 

Provided that any such appearance shall, if the Court so directs, be made by 
the party in person. 


Notes.—'P''' •• —A-J4J « rulei» 
has not the ■ • • • • ‘ Court 

to file an appe . , t Bom. 

L. R. 9^7. 41.1, oi \..iuvi 3. luie I, 1 . uuue uieaus uu luuie than a 

recognized agent can appear, make application and take such steps as may be 
necessary in the course of Inrgaiioa for the purpose of the case of the principal being 
properly laid before the Court. It cannot jastify his being allowed to argue and 
plead. 161 Ind. Cas. 35t = A. I. R. 1936 Oudb 261 = 1936 0. W. N. 351. The only 
proof of a pleader’s authority to act for a patty that can be taken is a written instru- 
ment filed m Court as required by Order 3, rule 4 of the Civil Procedure Code. The 
omission of the words “duly appointed to act” in Order 3, rule i, by the amending 
Act of 1926 does not make an oral authority free the client sufficient for a pleader to 
act. 39 C. W. N. 534=62 C. L. J. 277. Power not invalid even if name of pleader 
engaged does not . . - ... .... 

=73 Ind. Cas. 251. 
l8i*=it L.T.2 i = i: 

by pleader is simpb ■ 

Cas. 5461 but see A. 1. R, 1927 All 816=102 Ind, Cas. 255 Vaia/atnafna mast be 
signed like plaints. A.I.R. 1928 Mad. i7S = Si M. 242 = 37 L W. 337=(i927) M.W.N. 
885 = 54 M.L.J. 65= 107 Ind Cas. 804. Absence of names and other particulirs des- 
cribing the parties on z'a,((i/<i//rar;rr does not invalidate the power. A. I. R. 1927 Lab 
522=103 Ind. Cas. 476 Pleader can accept vakalatnama signed by party from 
his^O;;Mr/a. A. I. R. 1923 Cal. 11=480. L. J. 357=1:4 Ind. Cas. 156. Power 
granted by agent is for principal and not for himself. A. 1. R. 1923 P. C. 3i5 
=26 C. W. N. 376(P. C) = 24 Bom. L. R. 606=48!. A. 534=44 M. 736. 

General authority of pleader docs not authorise him to enter into compro- 
mise in collateral matter. A. I. Hi 1927 CaU 714=310 W. N. 653 = 55 C. 1I3 


* The words within brackets have been sobsiituted for the words “duly ‘appointed 
10 act” by Act 23 of 1926. 
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»io4 Ind. Cas. 387. Consent decree without client’s consent (s invalid and un< 
enforceable. A. I. R. 1930 Cal. 477“34 C. W. N. 210-126 Ind. Car. 7655866 also 
A. I. R. l93oOudh 112-7 0. W. N. I53-J25 Ind Cas. 171. A Counsel has 
authority to make admissions on matters of fact relevant to the issues. A. I. 
R. 1927 Mad. 852-26 L. W. <65-39 M. L. T. 24’=* 50 M. 786-53 M. L. J. 606 
— 105 tnd. Cas. 5. Presence by cletfc is not appearance by pleader. A. I. R. 
1928 Lah. 841 — sio Ind. Cas, 177. Defects in hling and signing plaint is im- 
material when Sled by duly authorized agent and with knowledge of plaintiff 
A. I. R. 1927 All. 514— lot Ind. Cas. 698. Presence without readiness to act is 
no presence. A. I. P. 1926 Mad. 971-51 M. L. J. 290=97 Ind. Cas 517, Ap- 
pearence for applying for adjournment only is appearance without instruction. 
A. I. R.1927 Rang. 46=99 Ind. Cas. 717; A. I. R. 1925 Mad. 21-47 M. 819=47 
M. L. J. 398=82 Ind. Cas. 102 (F. B.) ; see also4t M, 256=41 Ind. Cas. 719 
Appearance by pleader at delivery of jodgment is sufficient appearance. 97 
P. L. R. 1920— 52P. W. P.1920—58 Ind. Cas. t.t3. For representation of plaint 
fresh power is not needed. A. I. R. 1922 Nag. 12^ = 5 N. L. J. 265 — 67 Ind. Cas. 
296. Memorandum of Appeal if not accompained by vatalainnma is not 
bad when it can be filed later before limUation. A. I R. 1926 Bom. 336—28 Bom. L. 
R. 538—95 Ind. Cas. 266: see also A. I. R. 1926 Lab. 223 = 27 P. L R. 
18-92 Ind. Cas. 966: 3 U. P. L. R. 88—55 Ind Cas. 990; but see 55 tnd. 
Cas. 937. Pleader cannot consent to be bound by oath of opposite 
party. 3X C. W. N. 310=129 lod. Cas. 408. Memorandum of Appeal presen- 
ted by unauthorized person is no appeal. A. I. R. 1930 All. 112 — (1930) 
A. L. J. 394 — 121 Ind. Cas 546. Disobedience to an order of Court direct- 
ing the defendant to appear for being examined as plaintiffs witness is not 
in terms an'order made under Order 3, r. !•€. P. Code. Disobedience to such an 
Order will be merely disobedience to witness summons and would not justify the 
striking off defence. 38 L. W. 869-65 M. L. J, 734"A. I. R. 1933 Mad. 8lt 
— 1933 M. W. N. 696. There is no rule of law which requiries or authorises the 
plaintiff or his duty authorised agent 10 present the plainr. Presentation maybe 
by a person who IS orally authorised. (<930 A. L. J. 777 (F.B)-A. I. . R. 1931 All. 
507 (F.B )- 134 Ind. Cas 26. 


[S. 37 ] The tccogni 2 cd ngentsof parlies by whom such appearances, 


Recognized agents. 


applications and acts may be made or done are- 


(<j) persons holding powers-of-attorney, authorizing them to make and do 
such aopearances, applications and acts on behalf of such parties ; 

(6j persons carrying on trade or business for and in the names of parties 
not resident within the local limits of the jurisdiction of the Court within which 
limits the appearence, application or act is made, or done, in matters connected 
with Such trade or business only, where no other agent is expressly authorized 
to make and do such appearances, applications and acts. 

N, B —Rule 2 (al has been amended in Bombay — Vidt infra. 

^ Scope.— This rule does not deal with the liability of tho principal to be bound 


079=10 I’at. 44f. Recognized agent as such has no right of audience. A. f. H. 
>«... e-.t I..,,- tj — •‘--•for an act, in Court to be valid, theactmust 

' Tiselfor by a party authorized by a power of 

on his behalf, that is to say authorized by a 
Hiopki vaKinainama, it. 1. t\, 1934 rat. 390—15 Pat. L. T. 233. Where a poner of 
attorney authorizes the agent to ’prosecute the claim” it confers an authority on 
him to file an appeal. 36 1’. L R. 135— A. L R. 1934 Lab. 973. To plead is not make 

— J — . act, and is not within Order 3. rules 1 

bolding a poner ofattorney authorizing 
ompsny, to conduct and represent the 
s no right ofaodiencr. A. 1. K. 1932 CaL 
• . • xvjhiatnama is in two sheets ol paper, 

and each sheet was signed by different parties, who were aware of the contents of 
the other sheet, the vaiii!j/nama was validly executed by alt the pariiei. A. I. R. 
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I P. L. W. 483=2 Pat. L. J. 259=^18 Cr. L. J. 808=41 Ind. Cas. 32?. Aulhoriiing 
conduct of one particular matter is special power. 41 B, 40=18 Bom. L. R. 821=36 
Ind. Cas. 805 ; see also A.l R, 1930 Bom. 511=32 Bom. L.R. 1178=128 Ind. Cas. 609. 
Power of pleader appointed guaruian is not terminated by minor’s attaining majority. 
(1917) M. W. N. 495=42 Ind. Cas 421. Authority of pleader engaged In trial Court 
unless specifically revoked subsists up to appellate stage. 146 Ind. Cas. 363 = A. I. R. 
i933 Pesh. 67. But it is not so where the pleader is appointed only for the lower 
Court. 29 N. L. R. 29S=A,I. R. >933 Nag. 219-145 Ind. Cas. 760 ; see also A I. 
R. 1933 Lah. 504= A. L. R. 1933 Lah. 245. A pleader not specifically empowered 


Court has always been that no order for change of attorney is niade. 

^ . t .. ’••Court. 

■ Court, 

filed >n 
uit are 

{3) No advocate of any High Court established under the Indian High Courts 
Acti 1861, or of any Chief Court, and no advocate of any other High Court who 
is a barrister, shall be required to present any document empowering him to act, 
unless provision Is made for payment of the attorney except where the attorney 
has by own conduct or miscondunt discharged himseU. A 1 . R. 1934 Cal. 58. 

Sub-rule ( 3 ).— This sub-rule defines the term “until all the proceedings of the 
suit are ended." Defendant's attorney can appeal against order refusing to set 
aside decree. A. 1 , R, 192“ ’ ’ ** '• *’• ■’* — 


vatalainama is not tequlied for repieseniatlon of plaint. ’ A. 1 . R. t 9>3 Nag. 182-b 
N. L. J. 100=71 Ind. Cas 436. Vaialatnama embodied In general terms does not 
include power to refer a suit to arbitration. A. I. R. 1924 Nag. 338=79 Ind. Cas. 48. 


IS necessary. A. 1 . R. 193S Pesh. 2=153 Ind. Cas. 937. 

5. IS. 40 .) Any piocess served on the pleader of any party or left at the 

qpfvire of orocess on oleadet residence of such pleader, 

Service of process on pleader. the same is for the personal 

appearance of the parly 01 not, shall be presumed to be duly communicated 
and made known to the parly whom the pleader represents, and, unless the 
Court otherwise directs, shall be as effectual for alt purposes as if the same had 
been given to or served on the party in person. 

A^. B.—Vide C. P. Madras, Nagpur, Oudb, Patna and Peshwar rules for amend- 
ment of this rule. 

Scope.— Notice to duly appointed pleader is good notice to the client. A. I ,B. 
1928 Lah. 426— 108 Ind. Cas. 62. Under rule 5 them is a presumption that notice 
which was served on the pleader is communicated to the client. The only 
method by which a pleader can avoid his duty of commuicating notices served 
riling under Order 3, rule 4 sub-cUuse (2) 

■ * \ ■ ■ is determined. Else the irrebuuuble presump* 

’ 1934 Pat. 592 = 152 Ind. Cas. 589. He is bound 

■ ■ ’ ■ ■ *. 192* Oudh 75 = 25 O. C. 40—9 O. L. J. 170**“7 

■ et by pleader is sufficient notice. A. 1 . R- 

■ •: : . . ■ T, 739=95 I“d. Cas. 321. Communicadon m 
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order of filinR award to pleader is safficient compliance with para lo, Schedule 3 
A. I. R. 1927 Cal. 619=45 C L. J. 458=103 lod. Cas. 62$. 

6. [S. 41«] (1) Besides the recognized agents described in rule 2 any 
A... . V person residing within the jurisdiction of the 

Agent 10 acctptstmct. be appointed an agent to accept 

service of process. r 

(2) Such appointment may be special or general and shall be made by an 
, . , . . instrument in writing signed by the principal, 

Aproijitm^em to ^ m writing instrument or, if the appointment is 


and to be filed in Court, 
in Court 

A^. /?. — Vttii Sindh rules for amendment. 


general, a certified copy thereof shall be filled 


Suit to be commenced by 
phint 


ORDER IV. 

/ns/i/u/ion of Suits- 

1. [S. 48.] (I) Every suit shall be institu* 
ted by presenting a plaint to the Court or such 
officer as it appoints in this behalf. 

(2) Every plaint shall comply with the rules contained in Orders VI and 
VII, so far as they are applicable. 

N. D. — For local amendments in Allahabad C. P. and Oudh Sind,— Pi'A infra. 

Scope — Presentation of plaint is the starting point of a case. A. I. R, 1929 
Mad. 4M=i33 Ind. Cas. $50. It does not matter if it Is imperfect at the time of 
institution. A. I. R. igii Sind t66=t7 S L. R. 223**Ss lad. C.ss. S93 ; 
see also 63 C. 1115; <V I. R 1935 Smd 22S Plaint substantially in accord* 
ance with Order VI and Vli is valid even with certain defendants. A. f. R. 
1921 bind 166" 17 S. L. R 223=85 Ind. Cas. 893. Preseotaiion is proper when 
It is presented to Head Ministerial Officer authorized to receive plaint 40 Ind. 
Cas. 587**6 L. \V, 16 (on appeal 40 M. L. J. 229~l9 A. L. J. 161P.C.). Plaint 

must be validly signed. 33 Bom. L. R. 911=68 fad. Cas. 317 ; A. I. R. 19:4 AIL 

54=45 A. 701=21 A. L. J. 678=77 Ind. Cas. 30. Plaint presented out of office 
c..... I,... ..I.,.,, . *. . Mad. jot =20 L. \V. 655 = 82 Ind. Cas 

• sematioQ. A. I. R. 1924 Mad. 448=47 M. 

• ' Ind. Cas. 1017. Plaint presented at Judge's 

■ ■ • •scntiiion. A I. R. 1922 Kag. 167=65 Ind. 

wak. u;4. It ucic A LuuK puiiJi uAi ueen signed by the plainiifi’ It cannot be treated 

as a proper plaint, A L. R. 1934 All. 39=2 A. W. R. 932. Tbe absence of signature 
or varification or for the matter of that tbe absence of presentatioa on tbe part of 
some of the plaintiffs out of several does not affect the jurisdiction of the Court and 
the suit must be deemed to have been doty Insiituted on their bebalf if it was filed 
with their knowledge and authority. 134 Ind. Cas. 26 = 1931 A. 1. J. 777=A. I. R. 
I93< All. 507 (S. B } A plaint is presented when it is banded over to proper officer 
appointed in (hat behalf. A. I. R. 1934 Dom. 91. 

2. [S. 58.) Tbe Court shall cause the particulars of every suit to be 
n-..:.... ..f entered in a book to be kept for tbe purpose and 

Regist r of suits. called the register of civil suits. Such entries 

shall be numbered in every year according to tbe order in which the plaints are 
admitted. 

ORDER V. 

/ssuc and Service cf Summons. 

Issue of Summons- 

1. (S. 64.] (1) When a suit has been doly instituted a summons may be 
c issued to the defendant to appear and answer the 

bummons. ^ therein specified ; 

Provided that no sucli summons shall be issued when the defendant has 
appeared at the presentation of the plaint and admitted the plaintilPs claim. 
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' ( 2 ) A dtfendant'to whom a summons has been issued under sub-rule (i) 
may appear ‘ ’ 

' (a) in person, or ' ' r i J ; . 

' W by a pleader duly instructed arid able to answer all mcterial questions 
relating to the suit, or ’ • . . . . 

(c) by a pleader accompanied by some person able to' answer all such 
questions. : 

( 3 ) Every such summons shall be signed by the Judge or such officer as he 
appoints, and shall be sealed with the seal of the Court. . 

N. D.— 7 qt local amendmtnV in Oudb. — Vtiis infra. 


Scope.— Onus of proving service of summons is on the ptalniiff. A. I. R. >925 
Cal. 801^:53 C. 453 = 88 Ind. Cas gjg Where there is allegation that summons 
was not served by fraud, the defendant must prove it. A. 1 . R.igta Pat. 29 i =3 
P. L. T. 451=66 Ind. Cas. 137. Where no date is fixed, suit cannot be dismissed 
for default under Order IX, rules A. T. R. igJi Lab. 320=27 P. L. R. 1921 = 60 
Ind. Cas. 475 Sub-rule is equally applicable in the .case of 3 plaintiff. A- h P. 
1924 Mad, 842 = 17 M L J. 514=20 L. W. 795 = 82 Ind. Cas. 107. It is not suffcient 
appearance, when a pleader instructed only to apply for adjournment, docs so 
A. I. R. 1927 Rang. 46=4 Rang. 408=99 Ind. Cas. 717; see also 24M. L. J. , 
235=18 Ind. Cas. 360 5 A. 1 . R. 1935 Rang 123. 


Copy or statement annexed 
to summons 


2 . [S. 65 .] Every summons shall be accom- 
panied by a copy of the ^ plaint or, if s£> 
permitted, by a concise statement. 


N. For local ametidtntnt in Allahabad and Oudh, V/iie tnfra. 


Court may order defendant 
or plaintilT to appear in 
poison. 


3 . fS. 66.] ( 1 ) Where the Court sees 
reason to require the personal appearance of the 
defendant, the summons shall ‘ order him to 
appear in person in Coutt on the day thenn 


specified. 

( 2 ) Where the Court sees reason to require ibc personal appearance of the 
plaintilT on the same day, it shall make an order for such appearance. 

. Scope.— Where the Court finds a date for the personal appearance' of a parly 
he iSi not bound to appear on the adjourned date. The suit canoot be dismissed for 
default for his not appearing on the adjourned date. 39 A. 476= 15 A. L. J. 522=^39 
Ind. Cas. 634. Where no sufiiciem attempt is made to serve'.sutntuons personally 
and the person served is not shown to be authorized to receive summons appeal to 
setuside decree must succeed A. 1 . R. 1922 Cal. 128 = 70 Ind. Cas. 292. 


No party to be ordered to 
appear in person unless 
resident within certain limits. 


4 ._ is. 67 .] No party shall be ordered to 
appear in person unless he resides .• 


(fl) within the local limits of the Court's ordinary original jurisdiction, 




Court-house. 


' than fifty or (where there n 
r established I public conveyance 
where he resides and the place 
.1 .iUndred miles distance from the 


W. Zf.— For new rule 4 A. in Allahabad.— iit/ra. 
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5 . [S. 68.1 The Court-shill determine, al the time of issuing. the 
Summons lo be either to summons, whether it shall be for the settlement 
settle issues or for final of issues only, or for the final disposal of the 
disposal. suit ; and the summons shall contain a direction 

• ‘ accordingly : 

Provided that, in every suit heard by a Court of Small Causes, the summons 
shall be for the final disposal of the suit. - . 

5 .— For local amendment in Calcutta and Madras.—Wi/tf infra. 

'Notes — In simple cases a summons for the final disposal of the suit should be 
issued. 38 B. 377 (379)“ 16 Bom. L. R. 39“*4 Ind. Cas. 665. In a mortgage suit a 
summons for the settlement of issues should be issued. Hid. 


6. [S. 69 .] *J'he day for the appearance of the defendant shall be. fixed 

. , , with reference to the current business of the 

appearance court, the place of residence of the defendant 
' '' ” ' and the time necessary for the service of • the 

summons , and the day shall be so fixed as to allow the defendant sufficient 
lime to enable him to appear and answer on such day. 

Notes ^Vide 3 M. H. C. R. 167 ; 7 B. H. C. R. 138 ; 5 W. R. (Act X) 39 ; 
I L. B R 226 ! 17 Ind. Cas. 351^8 S. L. R. 133. 

7 . [S. 70 .] The summons to appear and answer shall order the defendant 
Summons lo order defend- Produce all documents in bis -possession or 

ant to produce documents power upon which he intends to rely in 
relied on by him. support of his case. 

8 [S 71 ] Where the summons is for the final disposal of the suit, 
. , , it shall also direct the defendant to produce, on 

j";;'.." dSlrn ?o >'>ed.,n..d for his .p^a.ance Ml .rllnessss 
be direcicd lo produce lus tipon whose evidence, he intends to rely In 
witnesses. support of his case. 


Strvicc of Summons. 


0 . [S. 72.] ( 1 ) Where the defendant resides within the jurisdiction of the 

r... . Court in which the suit Is instituted, or has an 

.ummons forstivice.' ' = 8 '"' '“'S''"* 'I'M jurisdietjon who i, 

empowered lo accept the service of the summons, 
the summons shall, unless the Court otherwise directs, be delivered or sent lo 
the proper officer to be served by him or one of his subordinates. • 


( 2 ) The proper officer may be an officer of a Court other than that in which 
the suit is instituted, and, where he is such an officer, the summons may be sent 
to him by post or in such other manner as the Court may direct. 

, Nc*'''* 1. v— slight evidcDce 

is nect ■ ■ . ‘ • . i, • , see also 46 B. 

130-e : • ■ - -•■■■•:: 4 =isc. w. N. 

399. ^ nd vrithootany 

order of the Court having jurisdicilon is irregular. A 1. R. 1925 Rang. 325 = 3 Rang. 
239=89 Ind. Cas 870. ‘The defeodant cao appear and defend a suit where plaiolifT 
has given a wrong address of him, 60 C. 98=143 Ind. Cas. 7io=A.'L R. 1933 
Cal. 274. 


10 . iS. 73 .] Service of the summons sball be made by delivering or 
tendering a copy thereof signed by the Judge or 
de of service. such officer as he appoints in this behalf, and 

scaled with the seal of the Court. 


ff. Zf.— For local amendment In Lahore and Patna.— F'r<Zf in/ra. 

Mod© of eorvice.— Service not made by officer of Conn Is irregular. A. L R. 
1925 Rang. 325=3 Rang. 239-89 InJ. Cas. fra IJemlficr need not be 
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supplied by party. He may be resident of the village knowing the defendant 
A. I. R. 1933 Pat. 114 = 3 P* T. 498=65 Ind. Cas. 49. Where service 
is not personal rules of procedure most be strictly complied with. 46 Ind. Cas. 377 
Summons was held to be duly served by affixture where without accepiing 
copy tendered by process-server defendant shut himself up in bouse and the 
copy was affixed to the door of the house. 38 Ind. Cas. 545; see also A. I. R. 
J932 Pat. 150=12 P. L. T. 9ii«i35 Ind. Cas. no. 


C£ 

Cas. . 

909 ; 

Ind. Cas. 670. 


Service on several defen- 
dants. 


defendant. 


1 ..... 579=95 led. 

Lah. L. J. 96=99 Ind. Cas. 
A. I. R. 1929 Lah. 235=116 

1 !• [S- 74.1 Save as otherwise prescribed, 
where there are more defendants than one, 
service of the summons shall be made on each 


12 . [S. 75 ] Wherever it is practicable, service shall be made on the 
_ , . . / . defendant in person, unless he has an agent 

_ Service to be on defendant empowered to accept service, in which case service 
m person when practicable or ^ ^ ... ,r, 

on his agent. on such agent shall be sufficient. 


Scope.— Effort should be made te serve the summons personally, v’ 29 324 ! 

*3 C. 447=230 L. J. 183=20 C. W. N. I73= 34 Ind. Cas. 799; 23 Ind. Cas. 3:4 
Service of summons on ehtlaxs not valid. 23 O. C. 104=57 Ind. Cas. 563. Service 
of summons on /arrfanaMirt lady not being practicable affixing copy ofsumtDoas 
at her residence is sufficient. 57 Ind Cas. 594 172 Ind. Cas. 910= A L R. > 9^3 
Pat. 433 = 4 P. L. T. 8g. Service on guardian is sufficient. A. I. R* > 9 ” 

Cal. 1106=30 C. W. N. 919=97 Ind. Cas. 614. Where the defendant residiag m 
British India at the time of the Institution of sui%is outside British India at the 
timcj of service of summons, the service should be effected by affixing ihe sun* 
mons to his last known place of residence and by registered post. 32 Ind. Cas. 
820. Where no sufficient attempt is made to serve summons personally service 
on cousin is not proper. 70 Ind. Cas. s92=A. 1 . R 19:2 Cal. 128, 


13 . [S. 76 ] ( 1 ] In a suit relating to any business or work against a person 
, ^ who does not reside within the local limits of 

Seivice on agent by whom ibe jurisdiction of the Court from which the 
defendant carries On business, summons is issued, service on any ’manager or 
Agent, who, at the time of service, personally carries on such business or wotk 
for such person within such limits, shall be deemed good service. 

( 2 ) For the purpose of this rule the master of a ship shall be deemed to 
be the agent of ihe owner or chatterer. 


Scope— This rule does not apply where suits are brought against persons in 

their individual capacity. A. I. R. 1916 Pat. 376=(i922) Pat. 76=3?. L. T. 29=6* 
Ind. Cas. 927. Service of summons on the Foreign Corporation can be made on us 
agent who carries on business in British India on Us behalf. 43 C. L. J. *• 

R. 1926 Cal. 1030=97 Ind. Cas. 286. 


14 . fS. 77 .] Where in a suit to obtain relief respecting, or compensation 
Service on agent m charge "'“HE ». immovable property, smiKcm- 
in suits for immovable pro- On the defendant in person, and me 

periy. defendant has no agent empowered to accept the 

, service, it may be made on any agent of the 

defendant m charge of the property. ' 


I IS. (S. 78 .j Where in any suit the defendant cannot be found and has no 

Where service may be on ®“powered to accept service of the summons 

male member of defendant’s h** behalf, service may be made on any adult 
family; , male member of the family of the defendant Who 

,1 is residing with him. 
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Explanation,— k seivant is not a member of the family within the meaning 
of this rule. 

N, B, — For local amendments tn Aliahahtd, Calcutta, C. P., Lahore, Madras^ 
Oudh, Peshawar, Rangoon and Sind.— KWe in/ra. 

Notea— All* r-j . '•/from 

Ms neighbours £ I.R. 

1921 Cal. 638 - ! ■ • ■ . I. R. 

»934 Pat. 274. • • ■ * - . • 359a 

35 C. L. J. 203=68 Ind. Cas. 991 5 see also 37 C 1- J. 478“A. I. R. 1923 CaL 682 = 

75 Ind. Cas. 105. Service of notice to rnrmim is no notice to party or pleader. 45 
ind. Cas. 932=105 P. W. R. 1918. A servant >s not a member of the family. A. 
I. R, 1927 Lah. 202 = 8 Lah. 54=102 ind Cas 523 Service of summons on son is 
not service on father were the snn is nnt living with father. 34 P. L. R, 963 = A. I. 
IL 1933 Lah. 797. Where in an ejectment suit there are defendants in diderent 

- • ' *— •• - — - •• — •- *- ^ ^ 3 = 

■ ■ had 

* Iso it 


□ugh 

ittia- 



16. IS 79.] Where the serving officer delivers or tendeis a copy of the 

„ . . . , summons to the defendant personally, or to an 

rSTim'S ot other person on hi, behalf, he shall 

■ * ’ require the signature of the person to whom the 

copy is so delivered or tendered to an acknowledgment of service endorsed on 
^the Original summons. 

17. [S. 80,] Where the defendant or his agent or such other person as 

n , . aforesaid refuses to sign the acknowledgment, 

O' thc scrvIng officcr, after using all duB 

cannot be founX ' reasonable diligence, cannot find the defen- 

dant, and there is no agent empowered to accept 
service of the summons on his behalf, nor any other person on whom service 
can be made, the serving officer shall affit a copy of the summons on the outer 
door or some other conspicuous part of the house in which the defendant 
ordinarily resides or carries on business or personally works for gain, and shall 
then return the original to the Couil from which it was issued, with a report 
endorsed thereon or annexed thereto stating that he has so affixed the 
copy, the circumstances under which he did sa. and the name and address of 
the person (if any) by whom the house was identified and in whose presence 
the copy was affixed. 


A' D.—Vot local amendments in Calcutta, C. P. and Peshawar.- F/A in/ra. 
Notoa.— Mere absence of the defendant does not entitle the peon to sffit 

1 ■ * ■ • - — * . I ."•-•-nt enquiry before taking 

= . 673 ; see also 32 Ind. Cas. 

■ .1 . = W. N. 178=34 Ind. Cas. 

• ■ . >•.>. . J. 154 = 82 Ind. Cat 703- 

• I ■ • I before resort is bad to 
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supplied by patty. He may be resident of the village knowing the defendaoL 
A. I. R. 1923 Pat. iiA«3 P. L. T, 498=65 Jnd. Cas. 49. Where service 
is not personal rules of procedure must be strictly complied with. 46Ind. Cas. 277 
Summons was held to be duly served by affixiure where without accepting 
copy tendered by process-server defendant shut himself up in house and the 
copy was affixed to the door of the house. 38 Ind. Cas. 545; see also A. 1 . IL 
1932 Pat. 150=12 P. L. T. 911=135 Ind. Cas. Jio. 


Ca * - . . . 

Cas. 2 
9095 

tnd. Cas. 670. 

Service on several defen- 
dants. 

defendant. 


A. I. R. 1926 Lah. 579 » 9 S It'd. 
7=9 Lah. L. J. 96=99 in*!. 

6 ; A. I. R. 1929 Lah. 235*116 

ll. [S. 74 .) Save as otherwise prescribed, 
where there are more defendants than one, 
service of die summons shall be made on each 


12. [S. 75 ] Wherever it is practicable, service shall be made on the 
defendant in person, unless he has an agent 
empowered to accept service, in which case service 
on such agent sbalt be suffictent. 


Service to be on dcfend.artt 
in person when practicable or 
on Vis agent. 


Scope.— Effort should be made tc serve the summons personally.' 39 3 *^ ' 

43 C. 447»*3 C L. J. 183=20 C. W. N. 173*34 Ind. Cas 799 i *3 In'!- Cas. 32! 
Service of summons on ehelavs noivalid. 230.0.104=57 Ind. Cas. 563 Service 
of summons on lady not being ptaciicable affixing copy ofsumtnoas 

at her residence is sufficient. 57 Ind. Cas. 594; 72 Ind. Cas. 910= A I. R. 19^3 
Pat. 433=4 P. L. T. 89. Service on guardian nrf AY^wtis sufficient. A. I. R- * 9 ” 
Cal. 1106=30 C. W, N. 919=97 Ind. Cas. 614. Where the defendant residing m 
British India at the time of the institution of sui*, is outside British India at toe 
time, of service of summons, the service should be effected by affixing the su»* 
mons to his last known place ol residence and by registered post. 3: Ind. cai 
820. Where no sufficient attempt is made to serve suinmoDS personalty service 
on cousin is not proper. 70 Ind. Cas. 292= A. I. R 1922 Cal. 128. 


13. [S. 76 .] ( 1 ) In a suit relating to any business or work against a person 
who does not reside within the local limits of 
Service on agent by whom ibe jurisdiction of the Court from, which the 
defendant carries on business, summons is issued, service on any manager or 
agent, who, at the time of service, personally carries on such business or woik 
for such person within such limits, shall be deemed good service. 

( 2 ) For the purpose of Ibis rule the master of a ship shall be deemed to 
be the agent of ibe owner or charterer. 

Scope.— This rule does not apply where suits are brought against persons 10 
their individual capacity. A. 1 . R. 1926 Pat, 376=^1922) Pat. 76 = 3 P. L. T. 29*6* 
Ind. Cas. 927. Service of summons on tbe Foreign Corporation can be made on its 
agent who carries on business in BnUsh India on ilsbehilf. 43 C. L. I. S 76 =A- * 
R. 1926 Cal. 1030=97 Ind. Cas. 286. 


14 . tS. 77 .] Where in a suit lo obtain relief respecting, or compensjtioo 
Sttvia on agent in charge f‘» ;»ronE to. immovable property, service ca"' 
in suits for immovable pro- woi be made On the defendant in person, ana tn« 
periy. defendant has no agent empowered to accept in* 

service, it may be made on any agent of the 
defendant in charge of the property. • . 


, 15 . [S. 78 .] Where in any suit the defendant cannot be found and has no 

Where service may be on empowered to accept service of the summon 

male member of defendant’s “13 w.half, service may be made on any adun 
family. ^ pale merabet of the family of ilie defendant Wht) 

. is residing with him. • • ' 



O. S.r.l7.] 


TRB CODS or CIT1L PSOCEDUBt. 


423 


Explanation.— K servant is not a member of the family sriihia the m eaning 
of this nile. 

A'i. For local ameadmeats In AUahabid. Calcutta, C. Lahore, ^laJras. 
Ondh, Peshavar, Rangoon and Sind. — VitU infra. 

Notes. — Attempt shoold be made to find out the defendant, by an ecqniry from 
Ms neighbours and other persons. This mle most be strictly followed. A.I.R. 

1951 Cal. 638 -3; CU J. 303*26 C. \V. N. 3>9“68 Ind. Cas 991 ; see also A. I. R. 

1934 Pat. 274. Serrice on son will bind the father, if he is adult, 26 C. W. N. 3591X 

3S C. L. J. 203=*6S led. Cas. 991 ; see also 37 C L. J. 478-A. I. R. 1923 CaL 682= 

75 led. Cas. 103. Serrice of notice to muem is no notice to party or pleader, 43 

Ind. Cas. 932*105 P. W. R. 1918. A senrant is not a member of the family. A. 

L R. 1927 Lab. 202 * 8 Lah. 34*102 lad Cas. 323 Serr.csof summons on son is 

not serrice on lather were the son is not tmeg with father, 34 P. L. R. 963*A. t. 

R. 1933 Tj>i 797. ^Vhere in an ejectment suit there are defendants in diSerent 

rillages, serrice of process on one defendant is cot serrice on aU. 27R.D. 60S* 

..T n .t. , . 


It may not be possible fur a procest-serrer to hare access to ber; nor can a pattia- 
naihxn lady be considered to be a person who cannot be personally serred. 
It is the dnty of the process^serrer to make an attempt to find ways and means of 
dellrery or tendering the summons to the lady for whom it ii Icteated. 
He can rety often fiu some one tiring with her or in the aeighbearhood, male or 
female who cae take the summons to her. If the patdanaih'n lady accepts serrice, 
it ts personal serrice as cootempUied by tr. 10 and 13. He should in ordinary 
cases obtain tbe aitestition of the witness takiog the sufflcwes to the /ar^XAjr;t/;i 
woman concerned which should also be done in case of lefastl by her to accept the 
summons. If the process'setrer cannot find any one, male or female, who can take 
the summons to her. It may be a case referred to in rule 13, namely, that the defen* 
dant cannot be personally serred. A, L R. 1933 AU. 6>69* >33 Ind. Cav 676. 


16 . [S 79 .] Where the serving oScer dsjirers or tenders a copy of the 
sucamons to the defendant personally, or loan 

require tbe signatare of the pmoa to whom the 
copy is so delivered or tendered to an acknowledgment of sjrrice endowed on 
tbe origmal summons. 


17 . [S. SO.] IMiere tbe defendant or bis agent or such other person as 
_ , . , , , aforesaid refuses to sign the acknowledement. 

Procedure when defeodast .... ,f,_ fit j 

refuses to accept serrice, or *bc oScer. af.ex ^ng all du. 

cannot be found. reasonable diligence, cannot find tbe defeo* 

dsnl, aod there b no agent empowered to accept 
serrice of the summons on ha behalf, nor any other person 00 whom serrice 
can be made, the serriag oScer shall alas a copy of the summons on the outer 
door or some other conspicuous part of the bouse in which the defendant 
ordinarily resides or carries on business or personally sroiks for gai.-^ a.nd shall 
then return the original to the Court from which 11 was issued, with a report 
endoned thereon or annexed thereto stating that be has so affixed the 
copy, the circuuatances under which be did sa, and the name and address of 
the person (if any) by whom the house was identified and in whote presence 
the copy was a.ffixed. 


A' A— For local ameudmeuts ia Caleutia, C. P a=i reshawir.—Htif infra. 
Note«. — Mere ibseaee of the dcfeudist does cct eatlile ^e pena to affix 
lutnmoEi 03 ihe doer cf h'» tcuse. He must make islllcietii eaqulry befere uk.e£ 
the abore procedure. A. L R. 1930 Lab. 172* 124 1:^3. Cax. t73 : see also 32 lad. Cm. 
■744 ; 32 Ind. Cat. E:5 ; 24 C. L. J. 83-43 C 447-5® C. W. N. 17J-34 Isd. Cat. 
707 » 30 lei Cat. 544 tiV L R. 1924 Cat. 1004-40 C L. J. 134-82 Cat 753- 
AU ara lal*Ie Slept to erect persusil strriee must be made befwe resen H tad to 
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substituted summons. A- 1. R. 1925 Cal. 627=52 C. 1179= 88 Idd. Cas'. 50S ; see also 
A. I. R. 1925 Cal. 801 = 52 C- 453=88 Ind. Cas. 929 ; A. I. R. 1925 Bom. 231=27 
Bom. L. R. 251 =49 B. 368=91 Ind. Cas 20; A. I. R. 1924 Oudh 237 = 10 0. 
L. J. 337=74 Ind. Cas. 792; A. 1 R. 1924 Lah, 233 = 73 Ind. Cas. 34 ; but 
see 42 M. L. J. 422. Summons must be served where he ordinarily risides. 41 
Ind. Cas. 181. If person to be served lives outside British India, service 
should be effected by affixing to the last known residence in British India and by 
registered post. 32 Ind. Cxs. 320. Words "after using all due and reasonable diligence’ 
are specially restricted to the case when there is no agent empowered to accept 
service on behalf of the defendant. A. L R. 1922 Nag. 105 = 5 N. L. J 41—65 Ind. 
Cas. 44 Court’s order under Order V, rule 20, is essential to make substituted service 
effectual. 55 Ind. Cas. 834. Mere dellvary 10 a person who refused to accept service 
is itself suffeent. 99 P. R. 1918= 1P4 P. W. R. 1918=48 Ind. Cas. 28 ; but see 43 
Ind. Cas. 718=41 P L.R. 1918=31 P.W.R. 1918. Service by affixing summons during 
temporary absence on the outer-door of house where party’s xvife was living is 
sufficient service. A. I. R. 1922 Mad. 93=42 M. L, J. 422 = (i922) M. W. N. 173“ 
45 M. 875=70 Ind. Cas. 611. Where lady has not got other member 

of family or agent to receive summons, service by affixture is valid. A. I. R. 1^923 
Pnt. 433=4 P. L. T. 89 = 72 Ind Cas. 910; see also A. I. R. 1922 Oudh 26S-9 
O. L. J. 489=69 Ind. Cas 667. Where defendant by his conduct renders it iropoiS'* 

ble to have the copies affixed on his hot— — — -'••''t '"it 

the omission to affix rendered service inv * 1 • . ■ i 

2Pat.L.R. 58 = 5 Pat. L. T. 576=78 Im ■ 

accept summons, it must be affixed on the d ■ » • 

not on the door of the house where he is foi ‘ ” 

88 Ind Cas. 929. The service of notice und • ’ , / 

above rules. A. I. R. 1925 Pat. 441—7 P. I . • .4 • J ' 

The duplicate summons must be affixed • • ; . ‘ 

..r.VA J. .... 

ver went 

summons 

affixture 

M.IJ kciHLL. 4/ l». U. IX. 50 - ti. I. i\. 1V3» 144 , see aisu47 i». S3* 

A. I. R. X931 Nag 119 . V . . 

Report of a process-server not containing the name of any witness while ibert 


by Order 5, rule 17 ot the C. P. Code A. I. R. 1933 A. 165 = 144 Ind.Cas. loi9=i933 
A. L. J. 165 ; sec also 33 P. L. R. 5=A. 1. R. 1932 Lab. 59. 


18. [S. 81.] The serving officer shall, in all cases in which the summons 
Endorsement of lime nnd uni" '1'= >6, endorse ot annes 

manner of service. cause to be endorsed, or annexed, on or to tne 

original summons, a return, staling the time when 

and the manner in which tha summons was served, and the name and address of 
the person (if any) identifying the person served and witnessing the delivery or 
lender of the summons. 


A^'. S.~Foi local amendments in Madras. — Vtde infra. 

Notes. — ldcnti6er need not be supplied by patty. A. I. R. 1923 Pat. Il4*3 
P. L. T. 408 = 65 Ind, Cas. 49- The report efthe Nazir is cnoueh, 3 W. R. Mi*- ** * 
4 W. R, Mis. 4; 12 W. R 365 ; 18 W. R. 197 


19. [S. 82, first para ] Where a summons is returned under rule 1^* 
the Court shall, if the return under that rule 


Examination 

officer. 


of serving verified by the affidavit of ih® 

serving officer, and may, if it has , been so veil* 


fied, examine the serving officer, on oath, or cause him to be so examined by 

another Court, touching his proceedings, and may nuke such further inquiry in 
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the matter as it thinks fit ; and shall either declare that the summons has been 
duly served or order such service as it thinks fit. 

N. B . — For local amendments and insertion in Calcutta and Madras — Vide infra. 

Notoa —Court’s omission to make order declaring proper service is essential. 
It is not a mere irtegulariiy. A. I. U I 9 s 7 Mad-Sis — soM. L. T. 34=26-L. W. 
481 = 103 Ind. Cas 835 ; see also A. I. R. 1923 Slad. 417=15 L. W. 17. la 
case of substituted service, the requirements of the rule must be fulfilled. 43 C. 
447-230. L.J. 183=20 C. W. N. 173 = 34 Jnd. Cas. 799. The Court must either 
declare the service to be sufficient or order such service as it thinks fit. 1933 
M. W. N. 478 = 37 L. W, fi22 — A, I. R. 1933 Mad. 466=64 M. L. J. 329: see also 
A. 1 R. 1933 Mad 406 = 64 M. L. J. 637 = 1933 M. W. N. 257. Declaration of due 
servre under this section may be Implied or inferred. A. I R. 1932 Oudh 326=9 
O. W. N. 896. The provision of Order S,r. 19, will apply to all cases in which return 
of summons is made under Order $, rule > 7 . whether due to absence or refusal of 
person 10 be served. Even in the case of a refusal, unless there Is a declaration 
by the Court that the service under Order $, rule 17, is sufficient as required by the 
provisions of Order 5, r. iQiany order passed by the Court in the absence of 
jndgment-deblor will not constitute res Judicata. A. 1 . R. 1937 Mad. 84. 


20 . [S 82 , second para, Ss- 83 , 84 .] ( 1 ) Where the Court is satisfied 
o , . that there is reason to believe that the defendant 

Substituted service. 

, avoiding scr\'ice, or that for any other reason the summons cannot be served in 
the ordinary nay, the Court shall order the summons to be served by affixing 
a copy thereof in some conspicuous place in the Court-house, and also upon 
. some conspicuous part of the house (if any) in which the defendant is known to 
have tost resided or carried on business or personally worked for gain, or In 
such other manner as the Court thinks fit. 


Effect of subsuiuied service. 


Where service substituted, 
time for appearance to be 
fixed. 


( 2 ) Ssrvicc substituted by order of the 
Court shall be as effectual as if it had been made 
on the defendant personally. 

(S) Where service is substituted by order 
of the Court, the Court shall fix such time for 
the appearance of the defendant as the case may 
require. 


A'’. Z 7 .— For local amendments in Oudh and Rangoon.— Fi/fi* infra. 


Scope. — Substituted service .amounts to personal service. A, I. R. 2928 Mad. 
1052 = 116 Ind. Cas. 363 , A. I. R. 1928 Mad. 815=51 M. B60 ; A. I. R. 1937 JIad. 487 
= 52 M. L. J. 512=101 Ind. Cas» 651. Even though substituted service may be 
considered as personal service on the defendants under the provisions of Order 5, 
rule 20 and clause (z), this does not preeJode the defendanfs from afterwards 
showing that in fact ihere had been no service on him at all and that the order for 
substliutcd service was procured on misrepresentation of facts. A. I. R. 1934 Cal. 
74 S" 6 oC. L. J 1^-38 C.W N. 2c66=i5j Ind. Cas. 830 5 see also A. I. R. 1935 
I’esh. 112. Substituted service should not be ordered unless defendant could not be 
served in the ordinary nay or has refused to accept service. 120 Ind. Cas. 594 ; see 
also(iq3o) M W. N. 1327 ; A I. R. 1930 Lab. 397=229 Ind. Cas. 689 ; 107 Ind. 
Cas. 383 ; 94 Ind Cas 395 ; 69 Ind. Cas. 467 ; L R- 2 A. 244 (Rev). WTicre 
substituted service is ordered to be cRected by means of newspaper reasonable 
lime (0 allow newspaper 10 reach in addition to the tine of the notice is sufficient. 
L. R 3 A. 343 Rev. : see also A. I. R. 1928 Rang. '185=6 Rang. 3i8=iit Ind. 
Cas. 371 ; A. I R. 1929 Lah. 335=116 Ind. ^s. 630. It is rot correct to 
Order stibsiituicd service on a person to show cause why he should not be 
appointed guvnhan. A I R. 1930 All. 609=1193^) L- J- 1020-124 loL 
C.as. 191. Affi'ciiion of summons without being accompanied by copy of 

t taint is not a sufficient compliance with the law. A. 1 . R. 1927 Lah. 376=35 P. 

. R. 300=101 Ind. Cas. 615 Where plaintiff has failed to make enquires 
subsiiiuicd seivice should not be ordered. A. 1 . R. 1924 Lah. 191=^ lod. Cas. 
467. Service by registered post is a poor snbstlttjte for personal service. A. I R. 
1922 Rom. 377 = 46 n. 130=23 Rom. L. R. 938=64 Ind. CaS. 355. QoMiioa'' 

C. P. Co0c-S4 y 
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cffecling substituted service being primarily on discretion of trial Court, appellate 
Court has only to see that rules of law are observed. A. I. R. 1931 Lah. 118=31 
P. L. R. 1006=131 Ind. Cas. 344 ; A. I. R. *927 Mad. 587 = 52 M. L. J. 477=102 
Ind. Cas. 243. Where the defendant is avoiding service of summons substituted 
service can be ordered. A. I. R. 1932 Mad. 472 = 138 Ind. Cas. 146= 1932 M. W. 

N. 133. 


, ■ I j , « . - ' 

a defendant was never put in a position to know that a suit has been instituted 
against him whatever steps might have been taken for serving the summons on him, 
these steps can never be taken as amounting to due service. 1931 A. L. J. 1049= 
A. I. R. 1931 All. 727 (F. B.) ; see also 134 iud* Cas. 1202 = A. I._R. 1931 Mad. 813 = 
61 M. L. j. 920. The dismissal of the suit without affording the plaintiff an 
opportunity to apply for substituted service is illegal and should be set aside. 12 
Pat. L. T. 644= A. I. R. 1931 Pat. 420 ; see also 1930 M. W. N. 1227. Fixing notice 
to the judgment-debtor's house whicli was occupied by the other members of his 
family is good substituted service. 1931 A. L. J. 62=130 Ind. Cas. 485= A. I. R- 
1931 All. 159. Substituted service need not be ordered where ibe defendant refused 
to accept service. A. I. R. 1935 Lab. 171. 


21. tS. as, first para.] 

Service of summons where 
defendant resides within juris- 
diction of another Court 

resides. 


A summons may be sent by the Court by ^hich 
it is issued, whether within or without the 
Province, either by one of its officers or by post 
to anjr Court (not being the Jllgb Court), having 
jurisdiclioo in the place where the defendeot 


’ Amendment in Burma,— In rule 21 omit "whether within or without the 
Province”.— G. B. Order of 1937. 

N. 5 .— For insertion of new rule 3 n Bombay, Oodh, Rangoon and Sind.— 
tnfra. 

22 . [S 86.] Where a summons issued by any Court established beyond 
Service wnhin Presidency- the limits of the towns of Calcutta, Madras, 
towns and Rangoon, of sum- "and Bombay’’* is to be served within any 
mons issued by Courts out- such limits, it shall be sent to the Court of 
side. Small Causes within whose jurisdiction it is to 

be served. 


Amendment in Burma.— in rule 22 omit "Calcutta, Madras, and' Bombay" 
and substitute for it "Rangoon."— G. B. Order of 1937. 

A^. 5 .— For local amendments in Bombay and Rangoon. Vide infra. 

Notes.— P/rflf A. I. R. 1922 Bom. 377=22 Bom. L. R. 008=46 B. 130=64 
Cas. 386. 


23 . [S. 85 , second p^ra-] The Court to which a summons is sent 
which 21 or rule 22 shall, iupon_ receip^ 


Duty of Court to 
summons is sent. 


thereof, proceed as if it had been issued by such 
Court and shall then return the summons to the 
Court of issue, together with the record (if any) of its proceedings with regard 
thereto. 


B . — For insertion of new rule 23 A, in Rangoon — Vide tnfra. In that rule 
"for other Provinces’* substitute “outside Burma."— G. B. Order of 1937. 

24 . [Ss 87, 83 ] Where the defendant is confined in a prison, the 
f i» summons shall be delivered or sent by post ot 

otherwise to the ofScer-in-charge of the prison 
■ for service on the defendant. 


* Subst'tuied by G. I. order of 1937. 
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b. S. T. 27.1 


where defendanl 
resides out of British India 
and has no agent. 


25 . [S 89 ] Where the defendant resides out of British India and has no 
„ . , , . , agent in British India empowered to accept 

Service where defendant service, the summons shall be addressed to the 
defendant at the place where he is residing and 
sent to him by post, if there is postal communi- 
cation between such place and the place where the Court is situate. 

Local amendment in Burma — For insertion of new rule as A. — FiWr infra 
In that rule “British India" shall stand unmodified and for "the Province of" 
substitute “British”— G. B. Order of 1937. 

A'. 5 .— For local amendments anl additions in Allahabad, C. P , Madras and 
Oudh.— infra. 


Notes — Refusal of letter containing summons amounts to due service. A. I. R. 
1930 Lah. 439=31 P. L. R. s6=»at lod. Cas. 3?6. 

Service in foreign territory ^ r. 

through Political Agent of 26 . [S. 00-1 Where— 

Court. 


(o) in the exercise of any foreign jurisdiction vested in His Majesty 
or in "the Central Government or the Crown Representative*’* a Political 
agent has been appointed, or a Court has been established or continued, 
with power to serve a summons issued by a Court under this Code in 
any foreign territory in which the defendant resides, or 

•tl'i] "the Provincial Government’** has. by notification in the “Official 
Gazette”* declared, in respect of any Coutt situate in any such territory and not 
established ot continued in the exercise of any such Jutisdiclvon as afotcsaid» 
that service by such Coutt of any suinmoiw “issued under this Code by a 
Court of the Province’’* shall be deemed to be valid service,] 
the summons may be sent to such Political Agent or Court, by post or olhet* 
wise, for the purpose of being served upon the defendant ; and, if the Poli- 
tical Agent or Court returns the summons with an endorsement signed by 
such Political Agent or by tlie judge or other officer of the Court that the sum- 
mons has been served on the defendant in manner hereinbefore directed, such 
endonement shall be deemed to be evidence of service. 


ntral Government or 
espectively substitute 
)de by \ Court of the 
Code.*' Also substi- 


A^ B —For Local amendments m Allahabad, C. P., Madras, Nagpur aud Oailh.-= 
Viiie tnfra 

Notes — A witness in a foreign State cannot be punished for non-appearance after 
service of Summons. He should be examined on commission. 143 Ind. Cas. 201 « 
1933 M. W. N. 677^^. I R. 1933 Mad. 366=61 M. L. J. 33 <. 

27 . [S 422 .] Where the defendant is a public officer (not belonging to 
c,„ . , . , ^ His Majesty's military "ruval or air’’t forces? 

or on sorvanf or tSSy°?o"i 'I?' * railiray company or local 

pitry or tool nmfcoiny' amliorit,, the Coutt may, if it appan to it that 

the summons may be most conveniently so served 
send it for service on Ibc defendant to tbe head of the office in which he is 
employed, together with a copy to be retained by the defendant, 

A* n . — For local amendments m Allahabad, Madras and Oudh — infra. 


* Substiuited by G I. Order of 1937. 

t Substituted by s 3 and. Sch. I of the Second Repealing and Amending Act. 
1914 (17 of 1914) 

1 Added by Act X. of 1937. 

•1 Certain words after this having been repealed by Aci’ 3 S ®f •931 have beta 
omitted. 
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Notes.— -This rule invest the Ccnrt with a discretion in the matter of efTeciing 
service of summons on public servanL g O W. N. 896 = A. I R. 1932 Oudh 326. 

28. (S. 468] Where the defendant is a soldier, “sailor”* “orairman”^, 

the Court shall send the summons for scivice to 
service on soldiers . . ^ .. __ . , . , 

his Commanding Omcer together iMih a copy to 

be retained by the defendant. 

W. B . — For local amendments in Allahabad, Madras and Oudh. — Vi^t infra. 

29. [C/. Ss. 87, SS, 468.1 (1) Where a summons is delivered or sent to 
Duty of person to whom person for service under rule 24, rule 27 or 

summons is delivered or sent person shall be bound to serve it, 

for service. if possible, and to return it under his signature, 

, j , . written acknowledgment of the defen- 

dant, and such signature shall be deemed to be evidence of service. 

(2) Where from any cause service is impossible, .the summons shall be 
returned to the Court with a full statement of such Ctause and of the steps 
taken to procure service, and such statement shall be deemed to be evidence 
of non-service. 

I'n/ra amendments and inseition in Allahabad and Madras— FiWi* 

30. [Ss. 9J,92.] (1) The Court miy, notwithstanding anything herein- 

Substitmion of leticr for contained, substitute for a summons a 

summons. letter signed by the Judge or such officer as he 

. . , , may appoint in this behalf, where the defendant 

IS, in the opinion of the Court, of a rank entitling him to such mark of con- 
sideration. 

(2) A letter substituted under sub-rule («) shall contain all the particulars 
L 11 L° stated in a summons, and, subject to the provisions of sub-rule 

[oj, shall be treated in all respects as a summons. 

(3) A letter so substituted may be sent to the defendant by post or by a 
^cial messenger selected by the Court, or in any other manner which the 
Court thinks fit ; and, where the defendant has an agent empowered to accept 

delivered or sent to such agent. 

/V. tor addition of rew rules in Allahabad and biad infra. 

ORDER VI. 

Pleadings generally. 

rieadmg. tWrar.]. ‘'Pleading'* shall mean plaint 

or written statement. 

in in the Act. But according 

Co^rt ol Judicature Vet of 1873 ple.ading ’'shall include 
Ha^m orTlnJnH n^^^ the siatementi in writing of the 

nnd^r the' defence of any defendant thereto ; 

Is nil to any counter claim ofa dcrendant.” A writ of 

t SoV fiSSrt^ <1887) 19 Q. B. D. 60 s 

mav be consider^ \ nl*' ?•’ ‘°t ’ ® Special endorsement on the wni of summons 

o I d T^Ic A Prcictoriut. (i8SS)20 

V. l . U. 704 L. A. /kO«r// V. /’/flw/j (r 89 S) I 6. B. en?. “The Committee have 

the'lud^icature*^Acts”in'En 7 the pleading introduced by 

England, which is Renerallv admitted lo be the best form 


■dcu wj., ,» Ijct, tiie tvnoie meaning of the system is to narrow' t he parties^ 
• Inscried by Act 35 of 1935. 


t Added by Act. X of 1937. 



O. 6. r. 4 ] 


TMB CODB OP CIVIL TROCEDURE. 


429 


lo dcfin'iie Issues, an4 thereby 10 dimin' j - a-,-. • 

the amount of testimoney required 

(6 A. 406) under the old Act it has * • ' ■ 

not be construed wiih the same strict- 

that is no longer the law. Party must make all necessary assertions to carry the 
reliefs and prove them in an alternative case A. I. 1^. 1931 Cal 35“57 
Ind. Cas. 355. Documents satisfyiitg substantially the requirements of Order Vf 
and Order VII is a plaint. 17 S L. R. 213^85 Ind Cas. 893. It is for the Court 
to find and examine all pleas of law applicable <0 the facts of a particular case, 
A I. R, 1928 Nag. ao6=t07 Ind. Cas. 513. 


2. [R. S. C. 0. 19, r. 4.] Every pleadirtg shall contain and contain only, 
. • , a statement in a concise form of the malcttal 

ff? “■> “'r" relie, for hi, 

claim ot defence, ns the case may be, but not 
llic evidence by which they are to be proved, and shall, when necessary, be 
divided into paragraphs, numbered consecutively- Dates, sums and numbers 
shall be expressed in figures. 


Scopo. — ^The law of pleadings may be tersely summarised in four words. “Plead 
facts not law." It is the duly of the parties to state only the facts on which (hey rely 
their claim. It is for the Court to declare the law arising out of those facts.' i4t 
Ind. Cas 713 =iA. I. R. 1933 Sind 103 ; see also 137 Ind. Ca«. 33s»A. I. R. 1932 
Nag. 23»27 N. L R. 327»A. L. U 1932 Nag. 70; A. 1. K 103® Bom 5tl-3* Bom. 



collision. 35 C W. N. ;i9.-3(C L I 178-66 Ind. Cas. 745 Assenion of non- 
performance of martiage ceremony also includes denial of the validity of marriage. 
64 Ind. Cas, ico. Inconsistent ple.as etch destructive of the other, should not 
be permitted. A, I. R. 1931 Nag. 57*»3<S N. L. R. 387-130 Ind. Cas. 108. Hut where 
not^so destructive may be permitted. A, I. R. 192$ Oudh ijo-j? O. C I75s»ii 

evidence whereby 

• • C. W. N. 3«o 

• * Under this rule facts 

and only material facts are to be stated in the plaint and not the evidence by which 
they are to be proved A. 1 R. 1935 Pat. 410-31 Pat. L. R. 36- 86 Ind. Cas. 6:9 


3. [R. C. 0. 19, r. 5.) The forms in Appendix A when applicable, and 

rorm,otpl„ai„B. ’'’1'''“'''= 

' ^ like character, as nearly as may be, shall bs 

used for all pleadings. 


4. [R. S. C- O, 19, r 0-3 In all cases in which the parly pleading 
.. i_ _ " relies on any misrepresentation, fraud, breach 

necessary * of trust, wilful default or undue influence, and 

in all other cases in which particulan may be 
necessary beyond such as ate exemplified in the forms aforesaid, particulars 
(with dates and items if necessary) shall be s'ated in the pleading. 


Scope —The object of particulars »s to enxVe the pirty aiVIng for them lo 
know uhat case he has to meet at the tral, and s^ to save unacceisary expense 
and avoid allowing parties to be taken by surprise. Sf'tdiUrtj' v. Fi/tfi*tncr, 30 
Ch. P.413C A. Whenever tuber parly impatcs. fraud, negligence or miscoadoci 
to his opponent ihe facts must be stated with apccixl particularity. Vitle 
IW. XXit, p 454. "Under the contract law of India, as well as br ordinary 
principles, coercion, undue infliiencc, fraud and misrepresentation, are all separate 
and aeiwrahle categortes in l»w. it is woe that they may o%'eilap or may be eombtoed. 
There is a well known rule of pleading eipressej la the frequently quoted language 
of Zenf that— ’With regard to Iraod if there be any principle whicii ts 
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perfectly well seiiled, is that general allegations, however strong may be the words 
in which they are staled are josufficiot even to amount to an averment of 
fraud of which any Court ought lo take notice.* The law of India is in no way 
' - ■ /lerMed over and over again r. g., in Ganga 

19 { 19 C. W. N. 745 P. C. The Court 
ect parlfcuhirs of a petition or .afliJavil 
will be substantially embarrassed owing 
313*165 Ind. Cas. 24. 


Mis-representation. — Particulars of misrepresntaiion and fraud must be 
given at the instance of the auction purchaser m an auction to resist auction per- 
chaser’s title tinders. 65. A. I. R. 1926 IJom. 33*27 Bom. L. R. 1318=91 Ind. Cas. 
426. 

Fraud— In an action based on general alfegations of fraud, breach of (rust, 
specific particular constituting the fraud or the breach of trust must be given. Mere 
general allegations is insufficient A. I R. 1930 Mad. 78* 57 M. L. J, 609 = 30 L. W. 
914=123 Ind Cas. 15 5 see A I. R. 1921 Mad. 759=54 M. L. J. 644*28 L.W. 367= 
r'., c.-*^ ii8=A I. R. 1933 Rang 153 ; A. I. R. 193® Cal. 621 

■ 401 ; A. I R. 1928 Pat. 112 = 9 P.L.T. 476-JO-llnd. 

11 A UJ. 4b8=L.R. 4 A 481 Civ.«74 h’d. Cas. 964 ; 
l*L.R. 4 A. 4&4=4S A. 624 = 74 Ind. Cas. 4665 «i 
• Where fraud is alleged particulars must be given in 
plaint, mere general allegation rs not sufficient. A.l R. 1921 Pat. 193*2 P.L.T. 5*8““ 
P. L- J. 373=62 Ind. Cas. 962 ; A. I. R. 1921 Pat. 209 = 2 P. L. T. 528 = 62 Ind. iCas. 
962 5 A. I. R 1933 Rang. 169*146 Ind. Cas. 954 ; A. I. R. 1933 Rang. *23; 6P. 
L> ]• 373 (F. B.)-58 Ind. Cas 317 5 23 C. W. N. 1045*31 C. L. J. 3*51 
197 } 46 Ir.d. Cas. 676 } 46 Ind. Cas. 342=(t9i8) U. C. R. 69 ; 20 C. W. N* 
819*35 Ind. Cas. 339 5 20 C. W. N. 638=35 Ind. Cas. 284 ; 35 Ind Cas. 252. m an 
action based on fraud it is necessary to prove that the representatives were *hner 
bnowB to be false to the party making them or that they were made recklessly and 
were made lor the purpose of being believed and acted upon and they o 

and acted upon and actual damage was caused for which the relief is claimed. A.I K. 
1924 All. i7-2t A. L. J. 571*74 Irid. Cas. 4661 see also A. 1. R. 1926 Lah. 9°" 

6 Lab. 512*92 Jnd Cas. 322 1 A. I. R. lOd® Pat. 357*>25 lad. Cas. 145 » A’,*' „ 
1930 Cal. 22 *s 6C, 868=121 Ind. Cas. 6251 io8Iod.C.i8. 383 (t-ah); A i.t'' 
1930 All. 427«(1930) A. L j. 469*123 Ind. Cas, 759? A. I. R. 193I Oudh 5*7 
O. W, N. 1015 = 129 Ind. Cas. 168 ; A. 1. R. 1930 Sind 298*24 S. L. R.231**** 
'■ ’ "-•J-- — • proved another kind of fraud cannot oe 
I Bom. 1*53 B. 75=30 Bom. JL. R. (539** 
330*50. W. N. 435=110 

i». I. IV. IS.. - . ^ 21) Pat. 107=60 Ind. Cas. 282; A. l. Jj'. 

1922 Cal. 202 = 34 C. L. J 529*26 C. W. N. 117=68 Ind Cas. 577 ; 24 C. W. N. 06J 
*3oC. L. J. 475*55 Ind. Cas, 689. Courtis not entitled to go into the questionoi 
fraud if no such issue is raised. A. I. R. 1927 Mad. 538 = 50 M. 357*38 M. I*, i* 
197*101 Ind. Cas. 399. Where plea of fraud was not set up in pleading . 
being unwary it cannot be raised as soon as party comes to know of it. 3 
501* 19 O. C. 334=36 Ind. Cas. 746. Plaintiff seeking the beneht of s. 18, Limitation 
Act, must clearly allege the particular fraud and in detail by which he wi’ 
kept in dark about his right to sne. A. I R 1927 All. 437 = 101 Ind. Cas 
322. Strong evidence rnust be produced by defendant to extricate himself whrre 
he wants to defeat plaintiffs claim on ground of fraud alleging that he was party 
to it. 21 C. W. N. 864=41 C. 302. If a defence by defendants points as to fraud 
or forgery it should be specifically pleaded in written statement. If not, defence 
should not be easily accepted. A. I. R. 1926 P. C. id 9*(I926) M. W. N. 812* 
25 A. L. J 20= 38 M, L. T. 3 fP. C.)*97 Ind Cas. 543. Burden of proof as regnms 
.allegations of fraud and collusion lies on those who assert them, which must be 
' legiiimately drawn from tliem as a 

363*33 M L T. 325*28 C. W. N- 
H , see also A. 1 . R. 1931 Sind 

. ...... .55 Ind. Cas. 890=13 Rang. 175* 'Fb« 

fraud which has been pleaded sbouia be proved. A party is not entitled to succeed 

on any other ground of fraud than that pleaded by it. A. I. R. 1935 Lah. 222. 

UndQO Influence.— In a case of an action based on fraud or undue influence, 
particulars as' regards the fraud or undue iiiflueDce_must be given. A. I. 
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Oudh '330 = 5 0 . W. N. 43 $=iio Ind. Cas. 91. Undue influence is a fraud of a 
gravest nature, and where fraud is already alleged in plaint, undue influence need 
not be specifically alleged. A. 1 . R. 1922 Cal. 202=340. L.J 529=26 C. W. N. 
177=68 Ind. Cas. 577 s 33 Ind. Cas. 576=18 Bom. L. R. 27. If the execution of 
morigage is denied by defendant and particulars of alleged undue influence are not 
given that question should not be gone inta 47 Ind. Cas. it ; see also 2 P, L. j. 
in = 5 P. L. T. 744=(i9Ji) P. 107 ; 33 C. 773 (P. C.)=3 A.L.J. 353t butsecA. 
I. R. 1931 Nag. 63 = 132 Ind. Cas. 452=27 N. L. R. 19. If there are facts on record 
to justify ibe inference of undue influence, the Court has power to administer relief 
notwithstanding inartistic pleadings. 27N. L. R. 19 = A 1 . R. 1931 Nag. 63. 

Oastom. — In an action based on custom, custom should be specifically pleaded 
and all the requisites to its validity must be proved. 34 C. L. j. 319 (F. B )=66 Ind. 
Cas. 640 In a case it Is not permissible to split up the custom set up by a party. It 
must be taken as a whole and not piece meal. A custom different from one set up 
by a party should not ordinarily be allowed (o be proved. A. I. R. 1929 Oudh 204 
= 114 Ind. Cas. itj. 

Estoppel '-'Where there are allegations in the written statement which are such 
that the plea of estoppel might have been raised, it is not always proper, though not 
' absolutely essential that the plea should be defenitely raised and issue framed 
thereon. A. I. R. 1926 Mad. 1052 = 96 lod. Cas. 915. 

Negllgence.^In an action based on negligence all particulars, which constitute 
negligence must he specifically stated in pleading. A. 1 . R. 1922 Pat. 17**3 P- L- T. 
222 = 67 Ind. Cas. 664. 

Damage.— That he was ready to perform his part of the contract is not neces- 
sary for the plaintiff to allege, in a suit for damages by purchaser for breach of 
contract unless defendants put him to Us proof. A. I. R. 1930 Lab. 553=31 P. L. 
R. 110=121 Ind. Cas. 723. 

Illegal oontraot —In a suit for money advanced if defendant pleads Illegality 
of contract, he must so clearly plead and give particulars and prove illegaliiv. 
A. I. R. 1925 Rang. 275=3 Rang. 275=92 Ind. Cas. 270. A contract is not valid 
In absence of consideration, but If there is cooslderation contract exists, though 
it may be voidable for fraud. 39 P. L. R. 1919=14 P. W, R. 1919=51 Ind. Cas. 579. 

Forgery.— Allegation of forgery may be inferred from the allegation that the 
document was not executed but that it was executed by fraud cannot be inferred 
therefrom, A. I. R. 1919 Cal. 77= lit Ind Cas. 746. 

Easement.— Where the action be brought against the servient owner or a 
stranger, a party cannot safely allege his right to an easement generally but should 
state specifically the manner in which he claims title to the easement, whether bv 
grant (aciu.al or lost), prescription at common law, or under the Act. 142 Ind. 
Cas. 4SS = A. I. R. 1933 Cal. 215. 

Settled AccotJnt3—r/d!f 55 M. 704— 137 Ind. Cas 636=1931 M. W. N. 93 
=35 L. W. 302=A. I, R. 1932 Mad. 284=62 M. L. J. 226, 


5 . [R. S. C. 0 . 19 , r. 7 .] A further and better statement of the nature of 
c. .. J the cUioi or defence, or further and better par- 
or statement, of matter stated in any pleading, may 

^ ' in all cases ordered, upon sui^ terms, as to 

costs and otherwise, as may be just. 

Scope and object— In somecases, where other circumstances are such that 

-1,- • • . , *- rive the parti* 

, ■ I • . ' • f particulars 

, . Urs may be 

particulars. 

. • ■ (1893) 3 Ch. 

Ch. no C.A. 

. ■ . ■ ndaot knows 

I I ry before the 

plaintifTs deliver particulars.* See also Cwrv t. (lOoiJ 18 T. L. R. soi; 

IWAsf/rev Ci/fer/. <i 895 ) 2 Q a 148. The particulars tend to narrow the iiwe 
and to limit the enquiry at the iriak Tkewftony. HttlUj, 31 W. R. hng. sya. 
Defendant can aik for particulars of aUegattoa* not precisely given la pla.o». tiuure 
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perfectly well seiilcd, is that general allegations, however sirong may be the words 
in which they are stated are iosufliciot even to amount to nn averment of 
fraud of which any Court ought 10 take notice.’ The Uw of India is in no way 
different from this, and it has been decided over and over again in Gan^a 
Narain Gupta Tilukram, L. R. 15I. A 119; 19 C. \V. N. 745 P. C. The Court 
‘ ' ' ” ' ■ ' petition or aflilavit 

■ ■ embarrassed owing 

t . • . ■ ■ -1. 


MisTepresentation. — Particulars of misrepresntaiion and fraud must be 
given at the instance of the auctiott purchaser in an auction to resist auction per- 
chasei’s title under s. 65. A. I. R. 1916 Bom. Bom. L. R. I3i8»9i Ind. Cas. 

426. 

Fraud—In an action based on general allegations of fraud, breach of trust, 

r. .-..I • t • • , • 'trust roust be given. Mere 

‘ =» 57 M. L. J, 6o9=*30 L \V. 

■ ■ ‘ • •• I L. J. 644=28 L.W. 367= 

.• 153 ; A, I. R. 1930 Cal. 621 

— a4 ou^— mu. Cas. 401 , A. x t\. lyxo rat. 112 = 9 P.L.T. 476=104 Ind. 

Cas, 821 ; AIR. 1923 All. 566 = 21 A LJ.488=L,R. 4 A 481 Civ.=74lnd. Cas. 964 ; 
AI.R. 1924 All. !7 = 2t A.LJ. 571"L.R.4A.464=4S A. 624=74 Ind. Cas. 466; n 

O. W N. 1323=152 Ind. Cas. 468. Where fraud is alleged particulars must be given In 
plaint, mere general allegation is not sufficient. A.I.U. 1921 Pat. 193=2 P.h.T. 52836 

P. L. J. 373*62 Ind. Cas. 962 ; A 1, R, 192! Pat. 209 = 2 P. L. T. 528=62 Ini jCas. 

962 } A. I. R 1933 Rang 169=146 lod. Cas. 954 ; A. I.R. 1933 Hang. 123; 6 P. 
!*• J* 373(F'. Ind. Cas 317 ; 23 C. W. N. 1045-31 C. L. J. 3»5f lod. Caa 

197 } 46 Ir.d. Cas. 676; 46 Ind. Cas. 342*(i9i8> U.B. R. 69; 20 C. W. N. 
819=35 Ind. Cas. 339 5 2o C. W. N. 638=35 Ind. Cas. 284 5 35 Ind Cas. 252. lo an 
action based On fraud It is necessary to prove that the repTesentaiives were cuner 

• • • . . leUeved 

. > AIR 

< ‘ » I ‘ \ \ h. 96" 

6 Lab. 512 = 92 Ind. Cas. 322 s A. I. R. 1930 Pat. 357-125 Ind. Cas. uS « *. !• R 
>930 Cal. a2=s6C, 868= i2t Ind. Cas. 6251 108 Ind. Cas. 383 (Lah); A. f- R 
1930 All. 427 = 11930) A. L. J. 469=«23 Ind. Cas. 759; A. I. R 1931 Oudh S’*? 
O. W. N. 1015 — 129 Ind. Cas. 168 ; A. I. R. 1930 Sind 298=24 S. L. R. 23***'* 
Ind. Cas. 682 If one kind of fraud is not proved another kind of fraud cannot be 
set up as a basis of the case. A. I. R. 1929 Bom. i — 53 B. 75—30 Bom, Jh. R. 1539" 

1 13 lod. Cas. 229 5 A. I. R. igi8 Oudh. 330=50. W. N. 435 = 110 Ind. Cas. 9>> 
A. I. R. 1921 Pat 48=2 P. L. T iii-(r92i) PaL 107=60 Ind. Cas. 2825 A.I.R 
1922 Cal. 202=34 C. L. J. 529-26 0. W. N. 117=68 Ind Cas. 577 ; 24 C. W. N.662 
= 3oC. L. J. 475-SS Ind. Cas. 689. Courtis not entitled to go into the question of 
fraud if no such issue is raised, A. I. R. 19:7 Mad. 538 = 50 M. 357=38 M.h.T. 
197 — 101 Ind. Cas. 399. Where plea of fraud was not set up in pleadings p^rfV . 
being unwary it cannot be raised as soon as parly comes to know of it. 3 O. I* /■ 
501 = 19 O, C. 334-36 Ind. Cas. 746. Plaintiff seeking the benefit of s. 18, Limitation 
Act, must clearly allege the particular fraud and in detail by which he was 
kept in dark about his right to sue. A. I. R 1927 All. 437=101 Ind. Ca* 
322. Strong evidence must be produced by defendant to extricate himself where 
he wants to defeat plaintiffs claim on ground of fraud alleging that he was pariy 
10 it. 2t C. W. N, W4=4i C. 302. If a defence by deiendants points as to fraud 
or forgery It should be specifically pi^ded in written sutemeni. If not, defence 
should not be easily accepted. A. I. R. 1926 P. C rog-figafi) M. W. N, 812 = 

Ind. Cas 543 Durden of proof as regard* 

allegations of fraud and collusioii lies on those who assert them, which must be 

nrnved fiom established rarf« nr frnn, , • .... . ' , . ••--Tjasa 

IV. K. 
io6** 

on any other ground of fraud than that pleaded by it. A. I. R. 1935 Lah. 222. 
particulars af regards the fraud cr undue iafluencc_must be given. A. I. R- >9^8 
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Oudh 330“S O. \V. N. 43;<«na Ind. Ca». 91 Undue Influence is a fraud of a 
(;ra^-est nature, and where fraud ts already alleged In plaint, undue influence need 
not be specifically alleged. A. I. R. igaaCal. 30 J« 34 C. L. J 529=36 C. W. N. 
177-68 Ind. Cas. <77 ; 33 Ind. Cas. S 76 **i 8 Bom. L. R. 37. Ifthe execution of 
mortgage is denied by defendant and particulars of alleged undue influence are not 
given that question should not be gone into 47 Ind. Cat. 1 1 ; see alsoaP, L,!. 
Jil'-S P. L.T. 744 -(t 9 *i)P. 107 ; 33 C. 773 (P- C.)-? A. L J. 3 S 3 t but sec ^ 
I. F. J931 Nag. 63 = 132 Ind. Cas. 4 S 3—37 N. L R. 19. If there are facts on record 
to justify the tnference of undue influence, the Court has power to administer relief 
notwithstanding inartistic pleadings. 37 N. L. R. I9=A. I. R. 1931 Nag. 63, 

Oastom '*'I d an action based on custcin, custom should be specifically pleaded 
and all the requisites to its validity must be proved. 34 C. L. j. 319 (F. B W66 Ind. 
Cas. 640 In a case it is not permissible to split up the custom set up by a party. It 
must be taken as a n hole and not piece meal. A custom different from one set up 
by a party should not ordinarily be allowed to be proved. A. I. R. 1939 Oudh 204 
= 114 Ind Cas. ttj. 

Eatoppcl '-Where there are allegations in the written statement svhich are such 
that the plea of estoppel might have been raised, it is not always proper, though not 
absolutely essential that the plea should be defeni'ely raised and issue framed 
thereon. A. I. R. 1926 Mad. 1051=96 Ind. Cas. 915. 

Negligence.— In an action based on negligence all particulars, which constitute 
negligence must be specifically si.ated in pleading. A. I. R. i 932 Pat. 17“3 P. L. T. 
322=67 Ind. Cas. 66 i 

Damage.— That he was ready to perform his part of the contract is not neces- 
sary for the plaiolifT to allege, in a suit for damages by purchaser for breach of 
contract unless defeudaots put hire to its proaL A. I. R. 1930 Lah. 553 «> 3 t P. L. 
R, 110=131 Ind. Cas. 723. 

Illegal GOntract— In a suit for money advanced if defendant pleads illegality 
of contract, he must so clearly plead and give parliculars and prove illegality. 
A. 1 . R 1935 Rang 275 = 3 275-92 Ind. Cas. 370. A contract Is not valid 

in absence of considerauoo, but if there is coosfderatioo contract exists, though 
It may be voidable for fraud. 39 P. L. R. 1919=14 P. W. R, 1919-51 lod. Cas. 579. 

Forgery.— Allegation of forgery may be Inferred from the allegation that the 
document was not executed but that it was executed by fraud cannot be inferred 
therefrom. A. I R. 1939 Cal. 77-iit lod Cas 746. 

Easement. — Where the action be brought against the servient owner or a 
stranger, a party cannot safely allege bis right to an easement generally but should 
state specifically the manner in which heclaims title to the easement, whether by 
grant (actual or lost), prescription at common law, or under the Act. 142 Ind. 
Cas. 458=A. I. R. 1933 Cal 215. 

Settled Accounta 55 M. 704=137 Ind, Cas. 636=1932 M. W,N.93 
**35 L. W. 302 = A. 1 . R. 1933 Mad. 284=63 M. L. J. 226. 


5 . [R, S. C. 0 . 19 , r. 7 .] A further and better statement of the nature of 
r .. ... the claim or defence, or further and better par- 

or^wr'ifcuhrs^*'*" statement, t,cuJars of any matter staled in any pleading, may 
^ in all cases be ordered, upon such terms, as to 

costs and otherwise, as may be just. 


Bowen L. /. said : 'It is good practice and good sense that , where defendant knows 
the facis and the plaintiffs do not, the defendant should give discovery before the 
plainiins deliver particulars." See also Ciary v. /dmfrrron, (1901) 18 T. L. R. 206} 
Yorkshires G; 7 #vr/, {1895) 2 Q. B. 148. The particulars tend to narrow the issue 
and to limit ibo enquiry at iho trial Thompsons, Birkley, 31 \V. R.Eng. 230. 
Defendant can ask for particulars of allegations not precisely given in piamt, failure 
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to do which operates as espoppel io second appeal. l P. L. T. 34«(i9i9) Pat. 
4Si:° 52 Ind. Cas. 964 Where particulars ordered are sot supplied by defendant 
in time Court can strike out his defence even where penalty is not specified in 
Court’s order. A. I R. 193° Mad. 473=31 L. W. 387 = 59 M. L. J. 22 = 53 M* 6 ^ 5 =* 
126 Ind. Cas. 629 ; see also 45 A. 627=74 lod. Cas. 466 = A. I. R. 1974 AIL 17=21 
A. L. |. 571. Where in a suit under Bengal Tenancy Act, plaint did not give 
particulars in s. 148, the defendant should ask (or then), but on failure amendment 
of plaint should be allowed, if cause of action is given, A. I, R. 1931 Pat 135 = 1* 
P. L.T.6 i 7 = 128 Ind. Cas. 785. 


6. [R. S. C. 0. 19 . p. I4.j Any condition precedent, the perfotmaoce or 

_ , j . occurrence of which is intended to be con- 

Condition precedent. distinctly specified in his 

pleading by the plaintifTor defendant, as the case may be ; and, subject thereto, 
an averment of the performance or occurrence of all conditions precedent neces- 
sary fur the case of the plaintiff or defendant shall be implied in his pleading. 

Scope.— The true principle appears 10 be that wherever a condition precedent 
goes to the root of the cause of action it is always proper and safer to allege it, ana 
the perfortn.mce of it, or the execuse for non-performance of it, in the pleading and 

’ . » «. .1 .1.. -f I , . .t .11 -onditions 

Practi^f, 
its non- 
form mce 
‘gallon of 

In a suit for damages for breach of contract averment of the willingness of the 
plalniilTs to perform their part of the contract, must be implied and the defendants 
if they contest that fact must raise the matter expressly in iheir pleadings. A. I. F- 
1926 Lah. 318-7 Lah, 442-94 Ind. Cas. 304. Where service of notice is the fundi- 
lion of (he defendant's liability, the plaint must prove such service of notice, althoagb 
an averment as regards service of notice* In the plaint can be implied. 60 C. 733 ” 
37 C W. N. 504-146 Ind. Cas 671. 

7- S. C. O. 19, r. 16 ] No pleading shall, except by way of amend- 

nenarture mcnt. raise any new ground of claim or wniain 

^ ■ any allegation of fact inconsistent with the 

pievious pleadings of the party pleading the same. 

C ' • • . “ - • . ;vent a plaintiff from seitinR 

the cause of action alleg'd 
■ ' • * . • ■ • Earfi V. Htnderion, (1876) 

3 Cn. U. 254. 

8 . [R S. C- 0. 19, r. 20.) Where a contract is alleged in anf 

Denial of contract. pleading, a bare dental of Ihe same by j^ 

ojposite party shall be construed only as “ 
denial in fact of the express contract alleged or of the matters of fact ffooi 
which the same may be implied, and not as a denial of the legality 0* 
sufficiency in law of such contract. 

Scope— If ihc defendant disputes the legaliiy or sufficiency in point of law of 

the coniract set up by ilie plaimifT, he must stue specifically the grounds of h‘S 
objection, and it is not sufficient to merely traverse any allegations the plaintiff may 


have made by way of amicipatioo. Clarke y. Callow, (1876) 46 L.J.C.P.S 3 * 
Yearly Prachee , But when it is brought to the notice of a Court tbatiM 

I in whole or In part an 
to the fact thus brought 

' ■ ■ “ ■ ir upon the face of it t 

■ ■ ■ • • • • consideration therefore 


V. Brimr, I. R. 

,* ■* ■ ' ' • : • ■' r iforce an illegal contract 

' ■ ' ' ■ “ * ■ • • - {ions alleged to arise out 

■ ... is only brought to the 

■ * • ■ . . , _ . . ol the Court is hiniseii 

implicated in the illegality. It matters not whether the defendant has pleaded tne 
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niecMity or whether he hts not. 1( the evidence adduced by the pliinlifT proves the 
iltcRshiy the Coutl oueht not to assist him". See also Ctd^t v. Roytl Exehanet, 
(iQoo) 2 Q. r> 214. *Il is on the prounds of public poiicy" ssid Truro L, C. "naniely, 
that those who violate the Uw must not apply to the law for protection.'* Dtnyon 
V. NtltUfoU, 3 M.ae. N. 5 . G. 9t. 


9. [R. S. C 0. 19, r. 21.] ^Yhetcvc^ the contents of any document 
, .arc materia], h shall be sufficient in any 

tafd^* document to be to state the effect thereof as briefly as 

* ^ ■ possible, without setting out the whole or any 

part thereof, unless the precise words of the document or any part thereof 
are material. 


Notos. — Precise words of the document need not be s^t out. All that is required 
th.1t the effect of the document should be stated. Dorhtythite v. teich, (tS^S) i Q. 
II at 5 St=» 6 s L. J. Q. It. 360 ; see .also Philhfn v. PhilUpt, (1878) 4 Q. D. D 127. 


10. [R. S C. 0. 19, r. 22 1 Wherever it is material to allege malice, 
X, , , , . fraudulent intention, knowledge or other con- 

Malice, knowledge, etc 

sufficient to allege the same as a fact without setting o it circumstances from 
which the same is to be inferred. 


Object and Scope — Rule 2 providesthat the material facts must beplealed, 
but not the evidence by which they are to be proved. So also in the case nf 
malice, fraudulent intention, knowleige or other condiilon of the mind of any 
person, the circumstances from which the same inferred is not to be strted. 
Mistake and houti fide hehef and coad faith cannot be presumed but must 
be distinctly alleged in the pUadmgs A. I. R. 1931 Mad. iio-*33 I. W. 
78»i30 Ind. Cas $06. In an action for malicious prosecution, malice must be 
alleged and proved. J.filchell v. Jenkint, (1833) 5 D & Ad. 588, Hid v. 
Faulkner, (i 83 i) S Q I) D. 1(17. The rule is the same as regards fraud nr 
fraudulent intention Aiv/ v. (Jarrv/. (1S78) 7 Ch D 489 Facts constituting fraud 
must be Riven in detail, A. I. R.i92i Pat. l8i»2 P. L. T. 401-61 Ind. Cas. 8*3 t 
see also CoA/ irtir^r/tg Co , (1879) ti Ch. D. 36; 43. 47 (C. A.)} Redgrave 

V. Hurd, (i 8 S>) 20 Ch D. i. rj . Smith 'e. ChadwUk, (i 88 r) 20 Ch. D. 27 t 
IVaUing/ord v. Afuliial Soetet/, |iS8o) 5 App Cas. 685, 701. Allegation of 
fraud cannot be allowed to be made at .a later stage of the suit.lt must be made 
in tileadings. (1916) 1. M. W, N. 180 — 34 Ind. Cas. l. Where knowledge or abuss 
of it is material, it should be staled expressly. Vide Grifiifhi v. London Dockt, 
(18S4) 13 Q. D. n, 239 j Oihorne v Choequat, (1896) 2 Q. B. 109. 


11 . fR. S. C. 0 . 19 , r. 23 ] Wherever it is material to allege notice 
to any person of any fact, matter or thing, it 
shall be sufficient In allege such notice as 1 
fact, unless the form or the precise terms of such notice, or the circumstances 
from which such notice is to be inferred, are material. 

Scope. — Where notice is a part of the cause of action, it should be pleaded 
specifically. To exercise the power of rc-stle by vendor giving of notice is 
condition precedent. Plain’iff therefore plead« and proves notice, A. I. R. 1934 
Nag. |62 = 28 Ind Cat 1026; seealso s 80 siifira ; where notice should also be 
proved before the suit is decreed. 


12 . [R. S. C. O. 19 , r. 24 1 Whenever any contract or any relation 

Implitdconlract.<ir,.Iallon » 

• senes of letters or conversations or otherwise 

from a number of circumstances, it shall bo sufiictent to allege such contract 
or relation as a fact and to refer generally to such letters, conversations or 
circumstances without setting them out in detail. And if in such case the 
person so pleading desires to rely in the alternative upon more contracts or 


C.P. Code - 55 
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13. [R. S. C. 0. 19, r. 25.] Neither parly need in any pleading allege 

„ any matter of fact which ihe law presumes in 

resump ion o aw. favour or as to which the burden of proof 

lies upon the other side unless the same has first been specifically denied \e g., 
consideration for a bill of exchange where the plaintiff sues only on the bill 
and not for the consideration as a substantive ground of claim). 

14. [Ss. 51, 115.] Every pleading shall be signed hy the party and 

. t. • j his pleader (if any): Provided that where a 

Pleadings to be signed. pleading Is, by reason of absence or for 

other good cause, unable'to sign the pleading, it may be signed by any person 
duly authorized by him to sign the same or to sue or defend on his behalf. 


N.B . — For insertion ef new rule in Calcutta.— Pi'rftf t»/ra. 

Application to Company — Order 29, rule t,C.P. Code, relating to the pr^ 
cedure of signing and vertification of pleadings in suits by or against corporation is 

■''''‘*'•8 to the CISC of Companies 
■ by a company is properly 

• 14 . 32 P. f- R. 6 SS « see 


Sign. — The procedure for signing is the 5Amt for vak ilainama affidavits and 
pleading A. I. R. 1928 hfad 175 = 54 M. L. J. 65=(i927) M. W. N. 8SS = S*^'' 
242 = 107 Ind, Cas. S04 Person named as co-plaintiff is a plaintiff though be does 
not sign or verify plaint. A. I R. 1924 Pat 104=3 Pat. 67*3 Pat 
Pat. L. T. 591-79 Ind Cas. 5. This rule does not apply to suit on behalfof a 
limited company in which case the plaint must be signed and verified either by me 
Secretary or by a Director or other principal officer of the company. A.J. R J?*? 
Sind 263 — tcolnd. Cas. 450 ; see also A. I. R. 1930 Bom. 566—32 Bom L. R. 

1305 — 128 Ind. Cas 557. Persons not sign! ""''ti<"«iion 

and joinder takes effect from date of plaint, s' • 

tions of real and ostensible plaintiff to ■ 


38 A 627*31 M L J 607-14 A L J 1248-18 Bom L. R. io37-*> C. W. N. 130 

—43 I. A. 212 (P. C )— 36 Ind Cas 104 Signing plaint is matter of procedure ana 

defect therein can be cured at any stage of litigation even in appellate Court as it 
is not a defect affecting merits of case. A. 1 R. 1928 Par. 51 — 8 P. L T. 820= 
104 Ind. Cas 747 5 see also A. I R 1933 Rang. 206=74 Ind. Cas too ; 69 Ind. Cas. 
422 ; A. I R. 1922 Bom. 113=46 B 150=23 Bom. L. R 911 = 68 lod. Cas 3i7 5 
A. 147=44 Ind Cas 28 ; 25 Ind. Cas 140 ; 54 C 380=31 C. W. N. 397 5 34 
L. R. 628=138 Ind. Cas 797 = A I R 1932 Bom. 367=A L. R. 1932 Boro. 457 • 
A. I. R. 1931 All 507 (F. B.)=i 931 A. L. J. 777=134 Ind. Cas. 26. 

^‘Patty to suit” in the rule would incinde even a corporation. 26 S. L. R- 
158=A.I R. 1931 Sind 178= 134 lod. Cas ii7o=A. L R. 1032 Sind 19^- T""! 
IS no rule that a person named as a co-pIaimifF is not to be treated as a plamlin 
unless be sigins and verifies a plaint The object of the signature to this plaint 'S 
to prevent as far as possible disputes as to whether the suit was instiiuted wiih me 
plaintiff’s knowledge and autboiiiy. Such authority iray he established by oibe* 
means besides the signature This rule which requires a pleadiag to be signed by a 
party is merely a matter of procedure and it is the business of ihc Court to see that 
this provision is carried out. 26 S. L. R. 167=139 Ind. Cas. 114— A.I.R* *93- 
Sind 9. 


15. [Ss. 51, 52, 1J5.] (1) Save as otherwise provided by /^,j 

,, -e r , J *he time being in force, every pleading sh.il 

V,r.fia.,o„orpkadi„ES. by one 

of the parties pleading or by some other person jiroved to the satisfaction o* 
the Court to be acquainted with the facts of the case. . 

(2) The person verifying shall specify, by reference to the numlierw 
paragraphs of the pleading, what he verifies of his own knowledge and what he 
verifies upon information received and beltevtrf to be true. 
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(3) The vciificatlan slnU be signed by Ihc person making it and shall 
state the date on nhich and the place at which it was signed. 

Scopo.— Vctifii*ation by plaimilT Is ordinnriiy rcfiuired. 6 W. R. 213 One 
partner aan verify. 12 IJ. L. R. 3$. A pliini'IT 
well acquainted with the f.icts ot the c.ise. 4 D ■ 

_ • . . .. w .p O.. jgj J 


( • ■ • corpo 

. ■ ■ ■ ■ . • ‘ss-iry A. I. K. igj? Cal. 7So==3t C. W. N. 

, , I-, . .■ I ‘verified. A. I. R 1924 Kang. 273*33 Ilur. 

L. J. CS-82 Ir.d. Ca$.973 All facts relating to suit which .are within phintiflfs 
knowledge must be placed befare the Court and plainiint must vouch for truth of 
allegations in plaint. 4 0. L. J. $32^42 tnd. Cas. 416. Where the vcrilication states 

omis - . . • 

beat- ■ • • ■ 

accoi ■ ■* '. 

1934 Cal. 63 i»» 3S C. \V N. 551 » S9 C. L. J. 391. Where m a suit by a company 
registered under the Indnn Companies Act (he plaint was signed and verified by 
the Secretary and the plaint stated that he svas authorized by the Articles of 
Association of the company to do all acts in connection with suits, and it appeared 
that the Articles of Associatmn empowered the Secretary to verify pleadings: Held 
that the requirements of Order 29, rule 1 of the C. I'. Code were satisfied and no 
affidavit lestifYing to the fitness of the Secretary to verily was required. 40 C. 
W. N. 930. Verified phaint 1$ rot leg.al evidcnice of Its contents thouch a false 
verifiGaiion may be (he basis of <a prosecution under s. 195, C. R. Code. 2o C. W, N. 
M92as43C ioQi<-34lnd Cas 235 A plaint with defeciive verification can always 
be amended and the defect remedied as the defect is one of form. A. I. R. 1924 
Lab. 38>*sLah L } 217-74 InJ Cas 688; see also 87 Ind. Cas. 933«>46 A. 637; 
30 L W 497=A I R 1919 Mad 790 ; ie>4 Ind. Cas 747-A. I. R. 19J8 
Ihst $1 , A I K >931 All 307—134 Ind. Cas. 26 Signing and verification 
of pleadings is a mere mauet ol procedure and the omission cannot affect 
jurisdiction of Court 35 Dorn L R. 5S4-A. 1 R 1933 Dorn. 317*145 Ind. Cas. 
641; see also A I R i93:Lah. 28; 134 tnd. Cas. 626. It is not necessary for 
a plainiilT to verify the paragraphs in the plaint that raise law points A. I. R. 
1932 Lab. 328-138 Ind. Cas. 335. Cause title is not covered by the verification. 
$8 C 418-A. I. K. 19JI Cat. 4$! 


16. IR. S. C. 0. 19, p. 27.] The Court may al any stage of the proceedings 
e. , . order to be struck out or amended any matter 

ri ing ou p e gs. pleading which may be unnecessary or 

scandalous or which may tend to prejudice, embarrass or delay the fair trial 
of the suit. 


Scope. — Parties shculd stick up to the pleadings as regards the fact to be proved 
at the trial ; inconsistent rights claimed alternatively should be permitted except 
when they are destructive of each other. 22 C L. J. 2S4®**° C. W. N. 310—31 Ind. 
Cas. iSi. If Court is not moved nnder this rule at trial that parly cannot contest 
it in second appeal. A I. R 1930 Mad 814=32 L. W. 61 = 127 Ind. Cas. 292. 
Where defendant fails to supply particulars of his defence after being ordered by 
the Couit 10 do so he runs the risk ol having his defence struck out. A. I. R, 1930 
Mad. 743 = 59 M.L J 22 — 53 M. 645=31 L. W. 387—126 Ind Cas. 629. Con- 
tradictory pleas cannot be refused. A.I R 1926 Nag. 265 = 9: Ind. Cas, 926; sec 
also A. I. R 1924 Pat. 280 = 5 r. L. T. 49= (1923) Pal. 357 = 75 In'!- Cas. 433; 24 
C. W. N. 145 — 30 C. L. J. 428= 54 Ind. Cas. 700 ; 40 lod. Cas. 488 = 3 0. L. J. 230; 
(1916) 2 M W.N. 115=4 L. W, 126— Ind. Cas. 365. The jurisdiction under 
Order VI, rule 6, should be exercised with care and caution. A.I R. 1925 Cal. 
860=29 C.W.N. 670=88 Ind. Cas 435 

Unneceesary. — As rule a ’■-** — u 1— r—-*. — 

because it is unnecessary unless • 

(1888) 38 Ch. D. 263,27c . 1.1 ' - r 

Pracitct, p. 278 Order of the I • ! ' * ■ ’ 

in defendants' written statement to be strack out as being unnecessary and scanda- 
lous is not a judgment, A. I. U. 19:6 Mad. 64=49 M. L. J. 632 = (ig25) M. W. N. 
75-91 Ind. Cas. 666. 
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Scandalous -'Allegations made in a pleading for the mere purpose of abusing 
Cr prejudicing the opposite party and any Indecent or offensive nmter* ate 
scandalous. Chnslte v. ChtiUie, L. R. 8 Ch. 499 ; Coyle v. Cuming, 40 L. T. 4S5 « 
Vearli Praciictt p. 278. "It is well settled as pointed out in a work of high auihoriiy 
(Dattiell on Chancery Praciice, Vol. 1, p 336) ibit scandalous matter should be 
avoided in pleadings and any proceedings before the Court may be objecied to for 
scandal and the scandalous matter ordered to be expunged. The Court raiy take 
action on its own motion or upon the application of the aggrieved parly. But the 
question still remains what is the lest to be applied to determine whether a nntter 
is scandalous There can be no doubt that allegations of dishonesty are scanialous, 
but they cannot be treated as such if they are relevant to the issue, for m the words 
oi Lord JuiUce Cotton tn Fither'i Own,{t Ch. D. 645 at p. 653) ‘nothing can be 
scandalous which is relevant’, or as put by Lord Juittce Brett in Milliniton'i. 
Aomrtf (6 Q. B. D. 196), the mere fact that these paragraphs stated a scandalous 
fact does not make them scandalous. The sole question is as Lord Ch ittcellor 
t- (L. R. 8 Ch App. 499), svhether the malier 
admissible in evidence to show the truth of any 
maieiia! with refciencc to relief prayed." I4 C 


Tend to prejudice and embarraaa, etc.— ‘The rule that the Court is not to 
dictate to the parties how they should frame their case is one that ought always to be 
preserved sacred. But the rule is of course subject 10 the modification and 
tion that the parties must not offened against the rules of pleading which have been 
laid down by the law. and if a party introduces a pleading which is unnecessary, and 
trial of the action, it becomes a plcidinS 
L. /. In Knowles v Robert*, 38 Ch P. 263 
.vheihtr a pleading is embarrassing, 
sre a pluinl is verbose, extremely wnff 
. , md and does not allege clearly any 

fact which would show that the Judge had jurisdiction to hear the case at an 
the svhole document should be struck out. 114 Ind. Cas. A. L. J>49^ 

Matter in pleading embarrassing fair trial of suit can be struck out by Court at any 
stage of the proceeding. 20 0. C. 192-4 O. L. J. 499-41 It.d. Cas 903 Suit should 
be dismissed for inconsistent and embarrassing allegations in course of suit and not 
when occurring in plaint only. 2 Pat. L. W. 226-42 Ind. Cas. 6jo. 


17. iR, S. C. 0. 28. r. j.l The Court may at any stage of the proceeJingSi 

. j- party to alter or amend his 

Amtntoent cf plead, oss. „„ ,„c(, lem. 

as may be just, and all such amendments shall be made as may be necessary 
for the purpose of determining the real questions in controversy between 
the parties. 

Principle. — "It is a well established principle that the object of Courts is to 
decide the rights of the parties and not to punish them for mistakes they make 
in the conduct of their cases by deciding otherwise than in accordance with theif 

tight. I know of no kind of error or mistake which if not fraudulent or intended to 

over-reach, a Court ought not ta corteci, if it can be done without injustice to the 

0 her parly. The Couris do not exist for the sake of discipline, but for the sake of 
deciding matters in controve"— — j j t. , . — -._.r « mittcr 

of favour or grace. It seems « 

a parly has framed his case 


* . ■ ■ o a case is a matter of right”. Per Bowen L-!' 

f ' ■■ ■ , • D. 703 (C. A.) j see also SAoe 4 /rtrAr/rr'.)' ’'• 

' ' . . er for amendment should be allowed unless ibe 

Court is satisfied that the pirty applying is acting mala fide or that his blunder has 
done some injury to his opponent which cannot be compensated for by costs or other- 
wise. TtldesUy v. Harper, 10 Ch. D. 393 ; Stewards, North Hetropohlian 
16 Q. B. D. 178 1805 Australian Steam Navigation y. Smith, n hpp. Cas. 3*vi 
320 ; In Re Trujort, 53 L. T. 49S, 500. So the rule is that however negligent of 
careless the first omission may have beeD,aQtl however late the proposed amendment. 

the amendment should be allowed, if it can be made without injustice to the other 

side. And there is no injustice if the other side can be compensated by costs. 
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Cl'ttdpttie V. Commetcijl Union, (l88j) 3* W. R. 263, 36j. So amemlnient can be 
allowed al any S’age of ihc proceedings provided It is necessary for cleiermlnatton of 
real question in issue and ibere is no qussiion of prejudice, the object being to 
admiiiisier Justice and not to punish for mistakes. A. I. K. 1931 Nag. 3o=> 
»3o Ind. Cas. los ; 7 O. W. N. iiQ5«Al R. I93« Ouiih 54; A.I.R.igsi Lab. 
2jo«*3 Lab. L. J. 2J7«6 o Ind. Cas. 502. An amendment is not objectionable 
whete It does mt change the subjeci-mattcr of the suit or is not otherwise objection- 
able, A, 1. R. 1937 P. C. 4J. ‘'Amemlfncnt*' 13 a very wide term and include 
addition of claims and claimi which are not time-barred, can always be added if 
otherwise pcrmi>sible. 136 Ind, Cas 479=A I. K 1935 R*'* 36S' 

Where amendment is only asked for out of abundant caution because of a 
conflict of decision on the point it should be allowed as it does not injure the 
defendant and prevents ptainiirfi being formally driven to a fresh suit on the 
same matter. A I. R 1934 Mad. 567*>39 L. W. 476*>(93t M. \V. N. 478B148 
Ind. Cas S69. When a previous application for amendment lias been dismissed 01 
merits a second application on the same facts cannot be allowed. A. I, R. 
1934 Sind 193 Where no new case is made to the application for amendment 
and where all thing is done IS to change the history of the transaction, the prayer 
for amendment c.an be granted. A. 1. R. 1934 Lih. 974 = 36!’. L R 264. Where 
the plaintiff prayed for amendment of bis prayer without amending the cause of 
action, for saving his suit from being barred by limitation, his prayer can be 
granted. A I R. 1934 Rang 266 = 152 Ind. Cas. 125. Where the Court compels 
the plaintiff to amend the plami, only the plaintiffs can complain. 65 M. L. J. 
3>5»A. I. R. 1934 Mad 220 = 39 L. \v. 3S4“t934 M. W. N. 1154. Where in a 
suit by members of joint Hindu fatuity, there occurred omission to state that the 
suit was on behalf of the family, amendment should be allowed to insert the same. 
193s A M. L. II. There is no objection to amendments which just develop 
the Original cause of action so long as they do not vary it. A.I. R 1935 Mad. 137 = 154 
Ind Cas. 720 = 41 L W 37 Court has no righf to direct an amendmeot of a plaint 
when It has no jurisdicKon over ihe subject-matter of the plaint. A. I. R. 1935 
All 843=1935 A. L J 981 = 158 Ind. Cas 516. The main point in considering 
whether leave should be granted to any party to amerid his pleading is whether m 
the words of Order 6, rule 17, the amendment is necessary for the purpose of 
determining the real controversy between the patties In this respect two 
complementary-** . •. .i,«, , 

in controversy ij ■ • • • • • • • 

andontheothe ... • . . , 

would convert I • ■ ■ • * . . . 

The Court will • • • , 

of forms in ihe defence A. I. R, 1935 Tat. 463=157 lod, Cas 764. 

Scope— Order 6, rule 17, is considerably wider than the corresponding section 
of the old Code and the Court 1$ given very wide power of discretion to allow 
amendment especially to avoid muiiiplicity of suits. 155 Ind Cas. 1016=41 L. W. 
429=1935 M.W N. 56= A. I R. 1935 Mad 286. Under this rule amendment can 
always be allowed unless suit is changed or great inconvenience is caused to the 
defendant. A. I. R 1930 L.ib. 221=30 P. L. R. 645= ii9 Ind. Cas. 330 ; see also 
A I. R. 1931 Oudh 54 = 7 O W. N. 1195=130 Ind Cas. 347 ;24 C. W. N. 749=58 
Ind. Ca<. 665 : 73 Ind. Cas 748 ; 71 Ind. Cas. 452 = 48 A. 220= A. I. R. 1923 All 113* 
Amendment for ihe purpose of *•*-' - -- •'* * '•f «!—„ 

should be freely allowed. A. I. ■ ■ ' 

R. 1934 Lah. 1009=36 I’. L. R • ■ ■ s 

comroversy should be allowed. ■ • 

ary plaint must be ordered to • • ... . « 

amendment. A I. R. 1921 Sind 166=17 S. L R.323=85 lnd. Cas. 893. Both ori- 
ginal and Appelhte Courts have full powers of amendment to decide questions in 
issue properly. 20 C. W. N. 1376=1 Pat. L. J. 393=35 Ind Cas. 370. Court can- 


Usl.u^liiu t..is 900= A. 1. i». 1925 Ma«. 950=31 1. vv.uu.A 1. i\. 1931 uai. 70= 
52 C. L. J. 357, Amendment necessary to determine real questions In controversy 



433 


Tim CODS OP CIVIL PROCEDURE. 


[0. 6. r. 17. 


should be allowed. A. I. R. 1931 Oudh'54 j A. I. R. 1926 Oudh 508 = 94 Ind. Cas. 
875 ; A. I R. 1925 Sind 72=78 Ind. Cas. 817. Amendment if causes such injury to 
the defendant as cannot be compensated by costs cannot be allowed. iS Bom L 
R. 1=40 B. 153 = 33 Ind. Cas 264. Amendmet has restropectivc effect from the date 
of the application. A. I. R. 1927 Nag. 95=98 Ind. Cas. 638. 

Suit against a dead person is a nullity and no question of amendment arises. 4! 
In J. Cas. 539 The effect of abandonment of claim is as if the suit had never been 
commenced in respect of such claims. 12 Bur. L T. 155 = 9 L. B. R._ 275 = 51 Ind. 
Cas. 376. Right to object to an amendment is waived if not taken in the written 
statement. 20 C. W. N. 686=32 Ind. Cas. 752. Amendment raising title acquired 
after the date of the plaint cannot ^ disallowed if otherwise admissible. A. I. R 

1925 Mad, 1021 = 22 L W, 120=91 Ind. Cas. 503 ; see also 90 Ind, Cas. 88i = A. I 
.R. 1926 Mad. 6=49 M. L. J 479=22 L. \V. 287=(i92S) M. W. N. 622 ; A. I. R. 

1926 Mad 754=22 L. W. 6t8=9S Ind. Cas, 267 J A. 1 R. 1931 Nag. 10=26 N. L. R. 

348= 124 Ind. Cas. 244 ; A. I. R. 1921 Lab. 220=3 J- 227 5 ^7 Ind Cas. 894 S 

3t Ind. Cas. 7 = 9 S. L R.61. Amendment allowing the plaintiff to sue on a cause 
of actioa arising subsequent to the suit should not be allowed in second appeal, 
65 Ind. Cas. 214. 

Amendment setting up altogether a different case, cannot be allowed. A. R- 
1923 P- C. 21=44 M. L J 476 = 2 Pat. 230=4 P. L, T. 219=50 I. A. 58 = 37 C. L. J. 
363 = 27 C. \V. N, 901 = 71 Ind. Cas 769. When the amendment entails a new trial, 
It should be disallowed. 130 Ind Cas. 163. Suit for rent based on lease cannot he 
changed into a suit for damages for use and occupation. A. I. R. 1927 Mad. l8; = 
52 M. L J. 399 = 99 Ind Cas. 977- 

Thc plainUffs suit was one for recovery of a sum of Rs. 307 odd, sqid to be due 


. ... 4 

in the plai ’ 

the plaint ... • . 

//e/iT that as uii. uiopusea auieuumeiu ksciiuiuiioi aiiei me uituiu ul inC • 
amendment should be allowed. 55 A 256= 1 R. 1933 All. 374= 145 Ind. Cas. B59 

"(1933) A L. J 768. So where fundamental character of the suit is not changed. 

amendment should be allowed A L R 1933 Rang 247 = A. I. R. 1933 Rang V?' 
The powers of the Court under the C. P. Code to allow amendment are very 
and leave to amend should always be given unless the Court is satisfied that the 
party applying for leave is acting mala fide, or that by his blunder he has done some 
injury to the opponent which cannot be compensated for by costs or otherwise. 
Where therefore it is conceded that the proposed amendment would not change the 
character of the suit, nor would It cause irieperable injury to the deftndant and all 

the facts necessary for the decision of the case on the proposed ameedment .are 

before the Court, the amendment of the plaint should be allowed. A. I. R. I934 
345“33 P. L. R. 694= 139 Ind. Cas. 441 The amendment of a plaint relates back 
to the date of institution of the suit with regard to a question of limitation. i43 
Cas. 504= A. I. R. 1933 Mad 153. Amendment relates back to the date of the suit 
but fresh claim does not. A. I. K. 1934 Lah. 412. Party receiving cost for amend- 


, ■ . . - m 

paupenes A. I K 1934 Lah. 231. Amendment of prayer by way of aOunumt 
caution due to conflict of opinion, when the defendant 13 not injured should be 
allowed A. I. R. 1934 Mad. 267. Prayer for consequential relief in a declaratory 
suit should not be allowed at the appellate stage. A. I R. 1934 Lab. 235. 

Section 5 of the Provincial Insolvency Act makes the previsions of s. 6, rule 17* C- 
P. Code, applicable to proceedings in insolvency. 67 M. L. ]. 924 la a suit on a 
promissory note, claiming exemption from limitation on the ground of a part payment, 
the Court has power under this role to allow the plaint to be amended by adduion 
of an acknowledgment of liability as a farther ground of exemption, 67 M. L J. 9-*' 

Granting Amendment is discretionary.— Court has discretion to grant 
amendment at any stage. A. I. K. 1927 Lah. 103 = 8 Lah. 257 = 9 Lah L. J. 25“"*" 
p. L. R. 15=99 ind. Cas. 770; 87 InA Cas. 9So=A. I. K. 1925 Oudli 69* » 79 
lod. Cas. 9ii = A. I. R. 1925 Nag. 62 ; 45 led. Cas, 649:32 Ind, Cas. 624=(i9t°I 
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I M. \V. N. lyi. But the discretion of the Tourt must be exercised judicially and 
not arbitrarily. A. I. F. 19^0 Nap. 395>-t38lnd. Cas. 407 s 9 Bur. L. T. 150-8 
L. B. F. 418-36 Ind. C^s 5. No h-ard and fast rule can be laid down for granlinp 


33-117 Ind. Cas. 563 } see also A. 1 R. 1938 Nag. 50^-109 Ind Ca«. 593 Order 
to pay costs ol amendment in rash against pauper plaintiff is not proper, fii. h F. 


defendant \>iihin a fited time. But in such a case the succeeding judge cannot 
extend the time for payment of Couri-fei and cost. 140 (nd. C-as. 373 — 36 C W. 

N. 869. 


At any Btago of the proceedings.— Under this rule amendment in a proper 

.* //.'^•‘"'re. at or trial or even 

■■ ■ , . • . , . -ndment of plaint was 

• ■ • ..... 4 649 Court may allow 

• ■ , • • • • _ • . . allowed for the same. 

A. I. R, 19:6 Mad. 396-34 L W 313 = 93 Ind. Cas. too. This rule gives very wide 
— j... , r . , .gQf determining leal question in .controversy 

' ! • • * the proceedings AIR. t93i Nag. 30—36 

■ •• aUoA.I R 1930 Cal. 534-57 C 398-137 

= 370. C 331-11 O. L. J 613-79 Ind. Cas, 
i '* I ** L J 540-81 Ind. Cas. 492 ; 39 C. L.’ J. 306- 

50 mu uas 4 <j I 3U N 11.' 


Amendment setting out an Inconsistent case at the final stage cannot be allowed, 
33 C L J 309- 3t Itvd Cas. 391 ; see also 36 Ind Cas. 66- 3 0 L. J. 33? ; A. 1. R. 
1930 Ca! 534-57 C. 398-137 Ind Cas 773 : 4$ tnl. Cas 891 ; 47 Ind Cas 906 ; 
5ilncl.Cas. 570-13S L R t ; A. ! R 1911 Lab. 156-3 Lah. L.J.437 ;s(e 
nlso67M. L. J 918. In an action for damages amendment of plaint by enhancing 
claim IS permissible at any stage before trial commences. 7 L. W. 4iS-a3 M. L. T. 
313-45 lod. Cas 566. Amendment seeking to change the nature of the suit alto* 


4. ■ ■ ■ ■ 925 

I ■ « ■ ■ * ' • ■ • ■ in 


tl ■ . . so. 

f . . . " . . M7 

A. 459— 37 Bom L R 853 (P. C.)=87 Ind Cas 392 Amendment at a late stage 
entailing retrial cannot be allowed. A. I R 1918 Lah 599 = 9 Lah 289-39 P. L. 
R. 477 : see also A. I F 1938 Lah 375=9 Lab. 588s: 30 p. L R 41 — no Ind Cas 
3S4 Amendment of plaint if not sought m earlier stages, cannot be allowed in 
second appeal. A I R. 1928 Lah. 32— 9 Lah. L. J 334— 109 Ind. Cas 33o;seeaho 
to Lah L. J. 169= H3 Ind, Cas. 87 ; A. I. R. 1927 Bom. 521 = 51 B 749=29 Bom. 
L. R. 1071 = 104 Ind. Cas 685 ; A I. R 1925 AIL 355 = 47 A 450=33 A. L. j. 198= 
87 Ind. Cas. 55 Amendment in wriiien statement will be disallowed after plaintiff 
has called all bis evidence or issues of fact and has closed his case. But where a 
new defence of law has been necessary owing to ihe case of the plaintiff, it may be 
allowed even after the plaintiff has closed his case. A. I R. 1930 Rang. 140 — 7 
Rang 800= I3I Ind. Cas 803. Amendment cannot be allowed by the lower Court 

after a decree ’ ■ - - y . - — i.r »» -t it 

IS different wjih * * ’ ■ » ‘77 

Jnd. Cas. 171. ' ■ ■ ake 

advantage of i ■ ■ ' ' An 

amendment dur ■ !' . ■ ■ • 1 yu 

= 34 1’. L. R. 5 ,■ ... . . , 'd'* 

tion of paymei' . ' ' , '■ 



140 


THE CODE OF CIVIL FROCBOURB. 


[0. 6. r. 17. 


(iing. The significance oF delay lies not in the quantity of the time that has elapsed 
but in what has transpired during that time. A I. R. 193s Pat. 463«iS6Ind. 
Cas. 764. 


■^^ere Amendment is prejudicial to defendant.— Amendment, cm be 
permitted at any stage provided no injustice, other than which can be compensated 
for by costs, is caused to the other side. 6i Ind. Cas 318 = 3 U.P.L.R (Lahj U*, 
A. I. R. tgii Lah. 367 = 85 P. L. R. i922=«67 Ind. Cas. 335 ; A I. R. 1925 Nag. is,® 
82 Ind. Cas. 177 5 77 lod. Cas. 47t=A. I R I923 Lah. 305 ; 75 Ind. Cts. 549=A. 1 
R. 1923 Sind 17 164 Ind. Cas. 305 (Cal) ; A. I. R. 1928 Oudh 305= 5 O. W. N. 
459=tii Ind. Cas. 360 The object ol this rule is to administer justice proper’y 
and hence amendment whenever necessary can be allowed even without formtl 

« — _.»! .j--.. .1.- j-», .4-.- - .1 , — -.1 j ,5 

.■ • akcn by surprise and 

. * os. 113 Ind. Cas. 757- 

■ seeking to take away 

■ • • • 3 this rule may aUo 


■ ■ '■ , s. . . ■ 1009; 78 Ind. Cas. 

905=19 S L. R. 2fi=A.!. R, 1924 Sind 144 ; 78 Ind Cas. 846=A.I.R. «9*S 
Sind 173 j 35 Bom. L. R. 929=A. I. R. 1933 Bom. 450. New cause of action 
v. .4 ... V, --...j — 4 ‘•thereby thedelendant ts deprived of his plea 
■ * . • * Bur L. J. tio*9o Ind. Cas 639 5 SM also 

•1. " • (I9t6) M. W. N. 392-.51 M. L. J.4U»9^ 

< ' • ' C. L j. 51 = 104 Ind. Cas. 151. Where 

iiii.itis no buipme uii me pait 01 me defendant, amendment may be allowed. 

1J9 Indv Cas. 441-39 P. L. R.694. 


New caee,— Amendment should be disallowed where it altogether changes the 
nature of the relief claimed or purports to aubstiime one cause of action for another. 
A. I. R. J929 Lah. 449-iJ Lah. 306-120 Ind. Cas. 279 5 A. I. R. 1929 Rang I79* 
7 Rang. 140-117 Ind. Cas. 577 ; (1927) M. W. N. 781-110 Ind. Cas. 775“A ^ u 
1928 Mad. 828 So amendment getting up. 1 new and an Inconsistent case is to be 
disallowed. A. I. R. 1930 Mad. 325—30 L. W. 557= 120 Ind. Cas 887; see also 
130 Ind, Cas, 105-26 N. L. R. 359-A I. R. 1931 Nag. ao 5 A. 1, R. 1930 Lah. 578 
-iiLah.L.j 553 = 31 P L. R, 340— 120 Ind. Ca«. 492 5 A. I. R. 1929 Lah.7to- 
119 Ind. Cas. 429 ; A 1. R. 1927 Mad. 839=103 Ind. Cas. 670 ; A. I. R. 1921 P. C. 
249=24 Bom. L. R. 682 = 30 M. L. T. 28=-48 I. A. 214=48 C. 832 = 63 Sind 9'4 
= 4 U. B. R. 30= (1921) M- W. N. 316 (P C) 5 71 Ind. Cas 270=(i92l) M. W. N. 
639=4 iM. L. J, 5255(1919) 3 u B- R 171=52 Ind. Cas 9615 A. I. R. 193) 
Ind. Cas. 279 (F. B)= 146 Ind. Cas. 77 , A I R. 1934 Oudh ii8=iiO.W. N. 118. 
Amendment introducing new cause of aciioD necessitating a new trial should be 

disallowed. A. I. R 1928 Bom. 516=53 C. 640=30 Bom. L. R. 1300=115 Ind. Cas 

400 ; A, I. R. 1931 Lah. 260. Where plaintiffhad every opportunity to amend theif 
pleadings before but failed to do so, amt^ndment resulting in totally different case, 
specially at a late stage cannot be allowed A. I. R 1928 Lah 933 = 10 Lab L ]• 
534 = 114 Ind. Cas. 441 Amendment can be allowed where there is no chinRC 
m the cause of action. A I R. 1927 Mad. 504—1927 M. W. N. 175 = 38 M. L T. 
22'. Original plea of inabihiy to perfonn contract cannot be allowed to be 
changed into a plea of denial of contract. A. I. R. 1927 Mad. 973=(i927) 
M. W. N. 668=39 M. L. T. 613=105 Ind. Cas. 563. Amendment altering 
the claim to one for a refund of losses paid upon wagering contract cannot 
be allowed. A.I.R. 1922 Lah. 408=5 P. W. R. 1923 = 67 Ind. Cas. 939. Usufructuary 
mortgagee failing to prove the genuireness of deed cannot be allowed to put 
in appeal claim of subrogation (19*7) M. W N, 769=35 M. L. J. 3i5‘®4) 
Ind. Cas. 28. Amendment seeking to modify but not to change the original 
cause of action can be allowed. A. I R 1925 Mad. i83 = So Ind Cas 27S. Rt" 
a redemption suit alleged mortgage Is not proved, amendment seeking to prov* 
different mortgage cannot be allowed. 96 Ind. Cas. 304 Conversion ofsuit for speci- 
fic performance of contract into one for damages in respect of prior contract iimounis 
to introducing a new case and hence canrot be allowed. A. I R. 1922 F. C. 259*“ 
54 Bom. L. R. 682 = 30 M, L.T. 28=481. A. ai4=.48 C. 832 = 4 U. B. R. 30 = 63 
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Ind. Cas. 914 (T. C.). Dut suit on nromissory-note can be allowed (0 be changed 
into one on otiginal consideration, oral application being sufTicient for the same. 
52 Jnd. Cas. 758; see also 35 Bom. L. K- 96S*” A. 1. R. 1933 Bom. 476. Claim for 
sh.are in ancestral ptopcny can be changed into one of maintenance in second 
appeal. A. I. R, 1923 Nag. 151 = 6 N L J. 81= iq N. L. R. 69=71 Ind Cas. 566. 
Application for amendment will be refused in second appeal on the ground that ii 
granted, plaintiff would start afresh on allegations inconsistent with oiiginal plaint. 
46 C. 168=37 C. L. J 299 = 4S*lnd. CaS. 241. Amendment involving claim for 
additional relief, addition of new parties, and changed In the nature of case, cannot 
in Second appeal be allowed. A. I. R. 1923 Pat 590 = 3 Pat, 92S = (i9n) Pat. 26^* 

I Pat. L. R. 363 = 5 P. L. T. 193=74 Ind. Cas. 758. Suit as principal contracting 
party cannot be changed into one as agent of defendants. A. I R t935 Dom. 248 = 
27 Rom, L, R. 377 =87 ind. Cas. 4t». A suit tor dissolution of parinetship and 
rendition of accounts cannot be allowed to he converted into a suit for remuneration 
as an agent or tervant of defend.ant. A. I. R. 1934 Lab. 38= 148 Ind. Cas. 253 
Where a suit for iniunction is not maintainable for want of a prayer for a declara* 

lion flnJ the plaintiff is willing jp - — »i *-« ..j 

even at the appellate stage on payme* ' ■ ■ 4 

Mad. 600=1934 M. W. N. 1024. W 

dant could not have objected to it. afneiuiinent snouia ue uiiuwea su as lu iiiciuue 

that plea. A I R, 1925 Sind 241 = 19 ^ <4 = 86 Ind. Cas 357. An 

amendment introducing a new or inconsistent case should not be allowed. 34 
Ind. Cas. 541 : A. I. R. 1927 Lah. 771 = 101 Ind. Cas. 380. Claim originally 
b.ised on gift cannot be allowed to be changed into claim based on 
inberiiance. A. I. R. 1923 Pat 481= 4 P. UT. 397 = 71 lod. Cas. 897. Amendment 


Ind Cas. 390 The Court will refuse .imendtnent as a lule if amendment introduces 
a totally new and inconsistent case which will require farther evidence to be adduced 
by the patty. 33 Bom. L R. i38s=A. I. R 1931 Bom. 590; see also 60 M. L. T. 
7i3 = A. 1. R. I93t Mad. 1-33 L. W. 3I3=I32 Ind. Cas. 311 5 31 P, L. R, 37S=A. 
1. K. 1931 Lah 595=133 ind Ca$.646; A. 1. R. 1931 l^h. 260=134 Ind. Cas. no. 
Suit for dissolution of partnership and rendition of accounts cannot be changed for 
remuneration of defendants. A. I. R. 1934 Lab. 38. Application for amendment 
at a late stage seeking to introduce new case should be rejected. A. 1. R. 1934 
Oudh 118. 

Alternative caee. — Merely because an amendment sets up an alternative case, 
is no ground for its refusal A. I. R. 1927 Mad. 313=38 M.L.T. 83=98 Ind Cus 
458 ; see also 33 Bom L. R !385=A.I R 1931 B 590, Amendment can be allowed 
where the change is only in the nature of the liability to pay the debts. A. I. R. 
1931 Mad. 3^= 133 Ind . Cas 174 |o a suit for speciRc performance or in the alter- 
naiive for damages, amendment can be allowed as to giving up of a claim for speci- 
fic FFcrfcrmance A. I. R. 1923 Smd 36 ; seeaUo 32 C. \V. N. 953= A. 1. R. 1928 
P. C. 208=52 B. 597 = 53 I A. 360=30 Bom. L. R. 292=41 Ind. Cas. 413=26 A. L.J. 

— .j r • — — • » consideration 

0 A. I. R. 1927 

■ SS9 = «25l'’d. 

, . ■ . ad. Cas. 433 5 

• ■ . • ’ possession of 

certain plois and injunciion in respect of the rest, amendment seeking to add the 
•- - » • - • -iso, should be granted. A. I. R. 1927 

■ i . : (4. In a suit on registered mortgage 

' ' ... amendment seeking personal decree 

• ■ . =5 Rang. 115=6 Bur, L. J. 49=101 

Ind. Cas 628 Suit on morigage bond can be allowed to be changed into a 
suit on tunning account. A. I R. 1926 Mad. 424 = (l927) M. W. N. 256=97 Ind. 
Cas 936=24 L. \V 4CO. Sui- ■ • 

on the basis of contract not s* ■ 

ed in scond appeal. AIR. 

A. 1 R. 1925 Oudh 523= 12 O 

brings a suit on a promissory • . » • ■ 

C. P. Code— .S6 
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inadmissible In evidence, he cannot be allowed at the trial of the suit to amend his 
plaint so as to entitle him to sue on the original cause of action, that being a cause 
of action quite distinct from that based upon the promissory-note. 138 lod. Cas. 
7^3=34 Bom. L. R. 643 = A. 1 R. 1933 Bom 394 ; but see A. I. R. 193* Oudh 

0. W. N. ii9S = T30 Ind. Cas. 347 ; A. I. R, 1931 Mad. S33=*i93i M. W. N. 390 = 
J3I lud. Cas. 15 A. I. R. 1934 CaL 554. 

Claim barred by limitation. — ^Amendment seeking to introduce^ time-barred 
claims should be disallowed but exception may be made under special circumstances, 
39 L. L. J. 195 = 38 M. L T. 149=18 A. L. J. 1095 = 22 Bom, L R. 1370=25 C. "tV. 
N. 389=47 1. A. 255=48 C. 110=2 U. P. L. R. (P. C.l 124=57 Ind. Cas. 606 ; 1933 
M. W. N. 1116=140 Ind. Cas. 500=36 L. W. 716=63 M. L. J. 725 ; see aUo 50 C. 
878 = 27 C. W. N. 1007=79 Ind. Cas. 287} 27 N. L. R. 291 = A. I R.J93iN3g745 
A. I. R. 1929 Bom. St = 30 Bom. L. R. 1588=114 Ind. Cas. 262 ; 31 M. L. J. 688=4 

L. W. 456=(i9i 6) 2 M. W. N. 362=38 Ind. Cas. 720 Amendment causing prejudice 
such as one which seeks to deprive defendant of right acquired by virtue of limita- 
tion cannot be allowed. A. I R. 1921 Pat. 485=2 P, L. T. 679 = 64 Ind. Cas. 125 ; 
see also A. I. R. 1926 Cal. 189=87 Ind. Cas 218 ; 10 Rang. 74=137 lud. Cas. 39= 
A. I. R. 1933 Rang. 26 ; A. I. R. 1928 Mad. 828=(i927) M. VV. N 284=nolnd. 
Cas. 75 5 A. I. R. 1925 Rang. 49=2 Rang. 414=84 Ind. Cas. 295 •, A. I. R. J933 Lab. 
774=144 Ind. Cas. 322 5 AI.iR. 1931 All. i6o=(i93t) A L. J. 56=130 l^d, Cas. 
702 J A. 1. R. 1931 Nag. 74= 138 Ind. Cas. 417 ; 22 C. W. N. 104=27 C. L. J. 403® 
43 Ind Cas. 893 ; 43 Ind. Cas. 122 ; 61 M. L J. 316= A.I. R. I93i Mad. 497 v >3? 
Ind. Cas. 710 = 34 Bom. L. R. 35 = A. 1. R. 1932 Bom. 117 ; A. I. R. 1935 
Question of limitation does not arise where only misdescription of parly is sought to 
be corrected. A. I. R. 1923 Nag. 96— 71 lod. Cas. 39, Ordinarily an application 
for amendment should not be granted where it deprives the opposite party of raising 
the plea of limitation but under special circumstances it can be allowed. A. I. 

1934 Sind 33=148 Itid. Cas. 974 5 see also 38 C. W. N. 48S-A, 1. R. I934 Cal. SS4 
=61 C. 433“1S0 Ind. Cas, 982. Where on the date of the application for leave to 
amend the plaint, the claim m the suit was barred by limitation, the Court has 
power to make amendments in the plaint under the special circumstances of the 
case. 165 Ind. Cas. 503=44 L. W. 267=1936 M. W. N. 486=A. 1. R. 

632, Where original debt agreed to be paid by instalments is subsquently comprised 
in a promissory-note payable on demand even ihough the suit on promissory-note 
is barred by limitation, the plaint may be amended so as to btse the claim on the 
basts of original debt because the orginal debt can be sued upon irrespective of 
promissory-note and need no new facts for its support. A. I. R. 1936 Mad. 785= 
165 Ind. Cas. 301 = 1936 M. W N 912 = 71 M. L J. 25o(F. B.){ see also A. j. R* 
1936 Rang 508 = 14 Rang. 383=165 Ind Cas 8105 158 Ind. Cas. S33®A I. R- 

1935 Rang. 282 } 39 C. W, N. 1235; 165 Ind. Cas. 503=44 L. \V. 267=1930 

M. W. N. 486=A I. R, 1936 Mad. 632=71 M. L J. 166. 

Ohanging nature of suit. — Amendment changing nature of suit cannot 
be allowed. 35 Ind. Cas. 91 jlsec also 41 Ind Cas. 749 j 45 Ind Cas. 173®” 
S. L. R. 103 ; 92 Ind. Cas. 253=A I. R. 1926 Rang. 49=3 R. 483 ; A I. R. 19^5 
All. 705 = 89 Ind. Cas. J03 ; 28 Ind. Cas. 6s=A. I. R. 1925 Mad 794=22 L. W. 
3i8=48M. L.J. 489; A. 1 R. 1921 Sind 159 (F.B.)=i6 S. L. R. 207=83 Ind Cas. 
360 5 A. I. R. 1924 Mad. 292=42 M. 203=45 M. L. J. 667 = (r923) M. W. N. 825= 
19 L. T. 37 = 33 M- L. T. 146=79 Ind. Cas 510 ; 57 Ind. Cas. 426=22 Bom L. K 
735=448.515; Ind Cas. 43s, 59 Ind. Cas 63; A. I R. 1926 Lah 453®;? 
P. L. R. 168=93 ^nd. Cas. 871 ; A. I R. 1933 Pat. 443 ; A I R. 1931 Mad. 33°=^° 

M. L. J. 315 = 130 Ind. Cas. 766=0930 M. W. N. 497. Amendment seeking to alter 

the nature of the suit cannot at least be allowed m Privy Council. A. 1. R. 1927 P 
18=6 Pat. 323= 54 I. A. 55=25 A. L.J, 74=(ig27j M. W. N.69=8P.L. T.98= 
38M.L. T. (P.C.) 74 = 31 C. W. N. 469=52 M. L. J. 402=45 C. L. J. 313-0 
L. W. 635=29 Bom. L. R. 796 (P. C.)=loo Ind. C.is. 56. Amendment which does 

-f date of the cause of action shoulil 

• ■ ■■ • M. VV. N, 781=02 Ind. Cas. 330 1 

• ■ =8r Ind Cas. 484. To try to disc ose 

same cause of action is not introduc- 
ing fresh cause of action and hence there is no question of prejudice of defendant 
on point of limitation. 78 Ind. €35.234. Where there is no change in the nature 
of the suit amendment may be allowed. A. L R. igt2 Nac. i?7 = 29 N. L. R. ri5- 
A. I. R. 1932 Nag. 83 ; see also 17 U. D, 7. 
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' .■':***”’*' Mf suits — Amendment to avoid 

• • ■ ‘ • IS Cil. 944 = 86 Ind. Cas.6t5s56 

.'I 3S9*»68 Ind Cas. 9S6 ; 71 Ind. 
i' 4 • ■ ■ ■ * ■ ‘ I R. 1925 Rang. 282=34 liur. L. J. 

141 = 3 Rang. i 83=*89 Ind. Ca*. 425 ; 87 Ind. Cas. to5; = A I. R. 1925 Oudh 718 = 
64 Ind. Cas 99 5 106 Ind Cas. 838 — 39 M. L.T. 4S9—A. I II. 1928 Mad. 2 = 53 M. 
L. J. 647 5 A. I. R. 1928 Mad. E2S = (i 927) M. W. N. 781= 1 10 Ind. Cas. 775 ; 124 
Ind. Cas. 244 ! A. I R. 1930 Mad. 47-30 L. \V. 507— 124 Ind. Cas 20S Amendment 
which has the riTect of shortening the liligaiioa should be allowed. A I. R. 19:$ 
Nag. 195 — 78 Ind. Cas. 570. 

Amondmont to correct rnlstako.-~Misiake of n.ame of a patty can be 
correcied e»cn in appeal. A I. U 1921 Sind 63=243. L. R. 478-131 Ind. Cas. 
718. Amendment seeking to correct to«.i /iA mistake made however negligently 
or carelessly can be allowed provided injustice is not done thereby to the other 
side. 67 Ind. Cas 335 ; see also A. I. R. 1911 Mad 664—70 Ind Cas. 284 ; A. I. R. 
19:5 Nag 9“78 Ind. CaS. 234; A I It. 1914 Rang. 249-2 Rang. 66 = 81 Ind. 
Cas 465 ; A. I. R. igi8 Nag 203- 109 Ind Cas 293 ; 4* C L. J 51 1 — A. 1. R 
1925 Cat. 922 = 88 Ir.d Cas 1029. Where a mistake was discovered after the 
written statements were filed whereupon plaimifiT applied to amend the plaint as 
to give cause of action and the facts of this cle.arly show that it was neces* 
sary for the deferminafion of the suit, amendment was affowel. A. I. R. 1930 
All. 474 = 126 Ind, Cas 13 If m a passing off action if the omission to refer 
to fraud be through oversight, necessary amendment ought to be allowed. A 
1. R. 1928 Mad. 7S9 = a8 U. W. 367=54 M. L. /. 644- no Ind. Cas. 763 Amend- 
ment of a plea omiticd by mistake should be allowed. A, I. R. 19*7 Cal. 477 
— 100 Ind Cas. 469 I A. I. R. 1936 Nag 385=95 Ind. Cis 294. Amendment taking 
away defendant’s legal right, to plead bar of limitation should not be allowed 
unless there are special considerations. A I R. 1924 Sind 144-195. L. R. 262 
= 78 Ind Cas 905 Suit upon pro-note can be ehangeil into a suit on transaction 
referred to m the document, u being a mere lecbnical error. 71 Ind. Cas. 968. In 
a redemption smt on one mortgage amendment which seeks relief on another 
mortgage cannot be allowed unless the mistake 1$ caused due to the defen- 
damf. (rjtiS) M W N 139=7 I- W. 284— 44 Ind Cas. 447. Correction el dates 
in the plaint can be allowed on the ground of mistake. 144 Ind. Cas. 250=A. 
I. R. 1933 Sind ijt. 

Wron^ description —Plainc can be amended if the property in the suit Is 
wrongly described. A. I. R. 1926 Nag. 313=93 Ind Cas 103 j see also A. I. R. 1922 
All. 8i = 20 A L. J 159 = 66 ind Cas 208. So also where the plaint Is onlyone of 
roiadescfipiion ol p.arty amendment should be allowed. A. I. R. 1925 Lati. 441- 
6 Lab 252 = 7 Lah. L. J. 410—26 P. L. R. 437=89 Ind Cas. 279 ; sec also A I. R. 
1933 Bora. 453=47 B 785 = 25 Bom. L. F. 513— 73 Ind, Cas. 1027; 35 C. W. N. 
432 = 134 Ind. Cas. 1200— A. 1. R. J931 Ca), 770 ; A. 1. F. 1929 Nag. 26i-ii7lnd. 
Cas. 257 ; A. I. R. 1928 Bom 191 = 30 Dorn. L. R. 117 — 109 Ind. Cas. 99 ; 24 S.L. R. 
478 = 131 Ind Cas. 718—A.I R 1931 Sind 63 ; 34 Bom. L. R. 1410. Where minority 
of the plainiilT is discovered after an objection by the defendant, plaint should be 
allowed to be amended. A 1 R. 1934 Lah. 157=69 Ind. Car 401. Where a major 
sues as minor and on the mistake being pointed out prays for amendment of the 
plaint, the amendment can be allowed only if the party was under a 60/ra fide mistake. 
136 Ind. Cas. 710-33 P. L. R. 263— A. I. R. 1932 Lah. 322. 

Amendment in declaratory eult. — Declaratory suit cannot be allowed to be 
changed into one for recovery of possession and injunction if substantial injustice 
will not be done by asking plaintifTto bring fresh suit or if the change would be 
unprecedented one. 2 Pat. L J 379=40 Ind. Cas t74; see also A. I. R. 1934 Lah. 
235 = 35 P. L. R. 136 In a declaratory suit falling under s 7, Court-fees Act, amend- 
-1 — ,j , J. r— .1 « e*-irate suit can lie for it A. 1. 

' ' • • . Cas 46. Butwhere a second 

■ • • ■ : relief should be allowed. 

,. 4 • ' ■ u is also allowed even in 

■ ii' ' * ■ . ’ ' belief that consequential 

relief is not open to him A. I. R. 1924 Pat. 310-2 Pat. 919-5 P.LT. 314-76 
Ind Cas. 347 ; A I. R. i93t Bom 218=33 Bom. L. R. 141 » see also A I. R. 1923 
Mad. 553-44 M. L J. 5:5 = 1913 M* W. N. 301—32 M. L. T. 107, \Vhere possession 
was lost owing to decree of Revenue Court during the pendency of a declaratory 
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suit, plaint must bt so allowed to be amended a< to ask for possession as further 
relief. 56 Ind. Cas. 4S8. It is open to the appellate Court to allow an amendment 
of the plaint so as 10 convert a suit for declaration into one for possession. A.i, R. 
1935 Lah 91 = 157 Ind. Cas. 102^. Where objection was taken on the ground thit 
no consequential relief was asked for and pliintiiT opposed it, and did not amend 
the plaint, subsequent amendment for the same should n:t'bc allowed. A.I R 
1928 Rang. 134 = 115 Ind Cas gtl, Wbereapersoa brought a suit for dechr.nion 
of his Rlahcxfkt vat'tn but subsequently he has allowed by Court to amend the 
plaint by adding reliefs of possession ard injunction : Held that as suit for 
possessioa an refusal 0/ amendment would have been ra lime and as possession 
of field was consequeniital relief on title, allowing of amendment was not contrary 
to law. A. 1 R. 1937 Nag. ?4 

- defect in the ple.adings can always be corrected. 

■ nt is necesssary it should be allowed. A. 1. R. 

4 7 Ind Cas. 800. Amendment by way of signature 

necessary to the suit can be allowed. A 1. R. 1914 All. 804=83 Ind. Cas. 65. Mere 
error in the initials of the name of the defendant was allowed 10 be amended even 
two years after « decree was passed A. 1. R. 1928 Mad. 367=liolnd Cas 
433. In a suit to recover possession, mistake as to date of dispossession can be 
corrected, is L. R. 107 {Rev)=i5 R. 0.293 Court can allow parties to make 
goed the defective signing of the plaint. 138 Ind' Cas. 797=34 Rom. L. R. 62S«=A. 

I. R. 1932 Bom 367. The want cf verification of pleadings can be made good by 
amendment under this section. 133 Ind. Cas. 626. 

Additional Relief. — In a suit for specific performance, amendment as to relief 
of possession may be allowed. A. I. R. 1926 Mad. 155 = 22 L. W. S79"'93 
599=(t9»5) M. w. N. 802. Amendment should be allowed even if the original cause 
of action ts modified to some extent or another is added, iss Ind. Cas. >74 1^^ 
also 33 C. \V. N. 359=56 C. 622 = A. I R. 1929 Cal 519= 1 19 Ind. Cas 814 ? 9* I""* 
Cas. 772 = A. I. R. 1926 all. 506 = 48 A. 293 = 24 A. L J. 260 ; A. 1. R. 1927 Lab*. 7*3 
= 104 Ind. Cas. 325 } A. I R. 1929 Mad. 273—113 Ittd. Cas 296 } A. 1. R 1928 Mao. 
402- X07 Ind. Cas. 637 ; A. I. R 1926 Pat 427=5 Pat. 746=7 P. L- T. 710“9S 
Ind. Cas 991, But addition of claim for additional lands is a new relief. 41 
728 Amendment to introduce new cause of actian after limitailon ought not to 
be allowed. 13 Bur. L. T. 201=64 lod. Cas. 29. In a suit for possession of 
property against wife on the ground of adultery amendment adding prayat for 
divorce should be allowed even m second appeal. A. I R. 1923 Rang. 

Bur. L. J. 6s = 7S Cas 6 A plaintiff with a good cause ol action cannot be 
turned out merely because although he has stated the facts quite accurately he 
has asked for confirmation of possession instead of asking for recovery of pos- 
session. In such a case the Court can order an amendment 35 C. W, N. 620. 

Addition of parties.— New plaintiff may be added for really deciding 
plaintiff’s claim. A.I. R. 1931 Cal. 765=3 C. L. J. 357=58 C. 561 = 129 Ind. Cas. 
860. Opportunity should be given to parties to remove the defect of non-join- 
der. A. 1 R. 1930 Rang 295 = 139 Ind. Cas. 508; see also A. I. R- *92J 
Bom. 305 = 2S=Uom L R. 689=47 B 809 = 83 Ind. Cas. 856. Amendment 
dates back the suit when no new party is added. A. I. U. 1926 Mad 4S7 

= 50 M. L. J. 4t2 = 93 Ind. Cas. 625. Amendment seeking to bring new 

plaintiff on record at a time when the suit would be time-barrred, can- 
not be allowed. A. I R 1925 Mad 917=85 Ind. Cas, 961. Whereby non- 

joinder of necessary panics as respondent the appeal would be incompetent, 

-u j_. jjggl,. 

■ • ■ of execution is not 

■ as been insiltuteu 

ead person can be 
= 1934 A, L. J.2S* 

Amendment by Appellate Court — In a proper case amendment can even 

be permitted for the hrst time in Second appeal. A I. R. 1926 Mad. iit7 = 5> 

L. /. 4t8=g8 Ind. Cas. 39 5 sec also A. I. R. 1930 Sind 98 = 1:5 Ind. Cas. 828 ; 139 
Ind. Cas. 678=34 Bom iZ K. 175 ; A. I R. 1926 Mad. 989=49 M. 978 = 51 M. L- 

J. 328=24 L, W. 304=7 O L.J.ii23 = 92 Ind Cas.643; 50 Ind. Cas. i8o=»60. 

L. J. SS ; A. I. R. 1933 Lab. 395=*«44 Ind. Cas. 16S j A.I. K. 1921 Lah 157=2 La"' 

73 = 3 bah. L. J. 75 = 68 1‘. L. R. 1921=61 Ind. Cas. 415 ; 63 Ind. Cas. 701 j A I. !'• 
1925 Pat. 168 = 19:4 Pat. 297 = 6 P. L.T. 465=84 lad. Cas. 386. Out amendment 
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sought in second appeal by which defendant is likely to lose his plea of limitation 
should not be allowed A. 1 . R, 1927 Mad 650=25 L. W. so6'»38 M. L. T. 34 S=* 
lot Ind. Cas. 390. Amendment of plaint in second appeal should not also 
be allowed where such paryer could have been made at the earlier stage of 
the proceeding and the bringing of a fresh suit for obtaining relief sought is 
not barred. A. I. R. 1935 R»ng. it. In appeal nmendment should not be 
alloncd except on exceptional citcuoisiances. A. I. R. 1936 Mad. 545 ; A. I. R. 
1936 I'at. 191. Where plaintiff contended in the lower Court that the suit 
was properly framed, be can not be allowed to amend the plaint in. second 
appeal. 39 Ind. Cas. 86i 5 see also 46 Ind. Cns. 471 = 119 1 ‘. \V. R. 918. 
Amendment which would cause trial rfr ttovo should not be allowed A. I. R 
1921 Cal. 125 = 33 C. L. J. 380=25 C. W. N. 552 = 68 Ind. Cas. 514 Amendment 
in second appeal seeking tn introduce a new case altogether should not be 
allowed. A. 1 . U. 1923 Lab. 530=77 Ind Cas. 518 Whereby consent of parties 
in suit was limited to a particular cause of action amendment cannot be per* 
mitied in second appeal with a view to remand for retrial as it would mean 
starting retrial on causes vohintanly given up. 6 O. L. J. 322 = 52 !nd. Cas. 
849. Grounds of appeal can be amended at any stage if ihey are not sitfhctenily 
clear. A. I. R. 1923 Lah. 115 = 3 Lah. 382=77 Ind. Cas. 207. 

Appeal and Re'vialon. — Amendment permuted by appellate Court Is not 
subject to appeal. 42 Ind. Cas. 455. Amendment allowed with the consent of 
the pleader of the opposite patty cannot be obj'ected in second appeal, A I. R. 
1926 Oudh 98 = 1 LucL 33 = 130. L.J, 115=36. \V. N 45 = 91 Ind. Cas. 917. 
Interference by the High Court with the discretion of the lower Court in allowing 
an amendment will not he proper unless u was exercised on entirely wrong 
principles. A. I. R 1916 Cal iti2=3oC. W N 928 = 98 Ind. CaS. 751 ; see also 
A. I. R 19:7 Lah. 847 = 9 Lah L.J. 357=103 Ind. Cas. 701 1 A. I. R. 1929 Rang. 
199=4 Bur. L J. 12 = 86 Ind. Cas 509. Revision lies against Improper refusal of 
of amendment A. IR. 1925 Mad. s85=(t92S) M. W. H. 469=48 M L. T. 149=21 
L W 6 9-87 Ind Cas. 90 5 see also A. I. K. 1926 Mad, ti24«(i9:7) M. \V N, 
256=97 Ind Cas 936 , A I. K. 1925 Nag. 195 = 78 Ind. Cas 510. Dut the dis* 
cretionofthe lower Court will not ordinarily be interfered with unless a strong 
case is made out for such interference A. I. R. 1933 Lab. 867 : see also 60 C. L. J. 
91-38C.W, N. 1146, 


18 . [R. S. C. 0 . 28 , r. 7 .) If a party who has obtained an order for 
Failure (o amend af.er amend docs not amend accordingly 

ori.r limilEd Tor lhat purpoie by 

ihe order, or if no time is thereby limited 
then within fourteen days from tbe date of the order, he shall not be permitted 
to amend after the expiration of such limited time as aforesaid or of such 
fourteen days, as tbe case may be, unless tbe time is extended by tbe Court. 

Scope. — Order Vf, rule 17 of the Civil Procedure Code only provides ihal the 

Cniin tT,-.v •.11'’. V --J < y whom the permission is given 

' * 'ace is that, under Order VI, rule 18, 

* ' the time allowed for amendment 

.J exi(.ii\ji.u w> Uie Couii. siieieioie wiicrea plaintiff fails to amend his plaint 
when directed to do so, the Court has no power, merely on this account, to dismiss 
the suit. 60 Ind. Cas. 376, see also 19 Ind. Cas 472=169 F. L. R. 1913=107 
P, W R. 1913. Tune however may be extended by the Court even after the 
expiry of tbe tune originally fixed. 16 D. 348. Refusal to amend seeking to 
introduce a certain cause of action is no bar to bring a fresh suit on tbe same cause 
of action. 99 Ind Cas. 538 = A L R. 1927 Lab. 83. Under Order 6, C. P. Code 
failure to amend merely involves loss of sight to amend and therefore not to the 
detetmination of the suit as expressed in tbe original plaint. A. I. R. 1936 Pesb. 
155 = 164 Ind. Cas. i8t. 


ORDER VII. 

P/ainf. 

Particulars to be contained 1. [S. 50 , para !•] The plaint slull 

in plaint. contain the following particulars : — 

(n) the name of tbe Court in which the suit is brought ; 
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(4) the name, description and place of residence of the plaintiff ; 

(c) the name, description and place of residence of the defendant, so 
far as they can be ascertained ; 

(rf) where the plaintiff or the defendant is a minor or a person of 
unsound mind, a statement to that effect ; 

(r) the facts constituting the cause of action and when it arose ; 

( /) the facts showing that the Court has jurisdiction ; 

(g) the relief which the plaintiff claims ; 

(/j) where the plaintiff has allowed a set-off or relinquish d a portion of 
his claim, the amount so allowed or relinquished ; and 

(/) a statement of the value of the subject-matter of the suit for the 
purposes of jurisdiction and of Court-fees, so far as the case admits. 


-n,.*-. _« .1 — more than a private memorial tendered to 

lause of action ; the exhibition of an aci'on 
Jrder VI, and Order VII makes a document 
L. R. 223=85 Ind. Cas. 893 {22 M. 494 fo'' ) 
Formerly “platni*' meant m the Superior Court of England, the cause for which the 
plaintiff complained against the defendant and for which he obtained ibe King’s writ 
— ‘Bonn's laxo DicUontty. It is absolutely essential that the pleading, not to be em- 
barrassing to the defendants, should state those facts which will put the dcfcDdaots 
00 their guard and tell them what they will have to meet when the case comes on 
for trial This the plaintiff is bound to do though he need not set out toe 
evidence whereby he proposes to prove the facts which give him the title. 

V. IVt/eor, 8 A. & E 33 5 Cantrel v. E^trton, L. K. 2 C. P. 371 { co C. W. N. 3*“ 
=22 C. L. J, 234. A plaimilT may io certain circumstances rely upoo 
different rights alternately though they may be inconsistent, 34 C. St = n C. W. N. 
26=4 C.L j 437 ; 20 C.W.N. 3*0=22 C.UJ. 254 ; PhtUifit v. PhilUpi^ 4 Q-B D. I37 \ 
Btriixn V. Crttn'.uOOd, 3 E X. D. 255, HiXxaketUy v. Dradshavf, l Q.C. D* 3®3« 
in r« Morgan, 35 Ch. D. 40- The Court should look to the substance of the 
plaint rather than to their wordings, when they are prepared in mufassil Courts 
12 P. L T. 636-13* Ind Cas. Stp-A. I. R. 1931 Pat. 179. Application under 
para 20 does not become suit to enforce award by mere fact of being brought under 
Order 7, rule i. A I. R 1934 Mad. 68. 


Shall contain. — The word “shair was subsiiiuied for the word ‘’must’’ which 
occurred in the old Code The word "must* was held to be a strong imperative. 
18 A. 403 The description of a sun in the beading of a plaint does not detertmoe 
the nature of the suit. A. I. R. 1927 Sind 78=97 Ind. Cas. 257. 

Clause (b) — A corporation should sue in its own name, lo W.R. 366. An unregis- 
tered or unincorporated company must sue by the name of all its members. 8 \V. R- 
45. The description of the plaintiff as residing in Chltpur Road in the town of 
nn of bi$ p'ace of abode. Where the defendant 
■ a* ihe description also is insuf&cient. 4 C. L. K. 

number cf the premises should be inserted. I34 
■ ji Cal 458. The heading of the plaint filed by a 

^ le name and description or place of residence ol 

the person who represents such corporation 26 S. L. R 431 — 142 Ind. Cas. 36** 
A. 1. R. 1933 Sind 102. Where plaintiff is not dtscribed in the cause title ihiiail 
of the idol it is certainly a misdcscilptioD. but may be cured by amendment without 
hardship to defendant. A. I. R. 1926 Cal. 417=42 C. L. J. 30 = 87 Ind. Cas. IS9. 


by the Code includes all the tiil«s 
B. L. R. 443 (P. C.) (12 W. R. 45° 
also be given as they fall under 
erson is suing or is sued as execumr 
description of the party. 9 A. tSf- 
name. 23 W. R. 534 j 9 W. U. 
full description of the defeadant m 
Cas. 7P2. 
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Clause (d) '“For suits by or aeaifist minor Order XXXll. Where under 
a iKlief that the pUintifTis a minor and i< represented by his mother as 

next friend, the suit is maintainable, notwithstanding the plainiifris major. A. 1 . R. 
1927 Cal. 477-100 Ind. Cas. 469 


Clause (0) -“‘Cause of action* incans every fact necessary for the plaintiff to 
prove, i( traversed to support hii right to judgment of Court. It does not mean 
every piece of evidence necessary to prove each fact hut every fact neccssiry to be 
proved. A. 1 . R. 1911 Sind 303 — 17 S L. R 4i»»8olod. Cat. 985. Under Order 
Vn, aggregate of claim put forward in plaint is treated as one suit though there 
may be several causes of action. One plaint is only one suit. 40 M. i-jL. W. 
580=32 M.L, J. a3t=(i9i7) M. W. N. 367“-39lnd. Cas 437. It is imperative 

under . .1 , • • - • • . 

lars ' • . ■ 

Cas. . • * ■ ■ 

58 s ( _ ^ 


of the estate of a deceased person unless and unid letters of administration are 
issued to him to entitle him to sue in such representative capidiy. is C. W. N. 
738. When a pUimiff does satisfy the requirements of 9 50, C. P. Codct by granting 
what in his opinion the ground uponwhichhe intends to get over the biroflimiia* 
tion, he ought not to be precluded from taking another and not inconsistent ground 
should be latter advised that the latter is the true ground. loUsm. !• H. 34^ 
Estoppel being rule of evidence should not be set out m phiot which should confine 
Itself to facts. 16 S. I.. R. 207—83 Ind. Cas, 360 The Court c.tn disregard the form 
of the plaint where in substance .Ml the facts necessary to raise the point in contro* 
versy are mentioned in plaint. A. I. R 193? Csl. 806-46 C, L. J, 14O- lot Ind. 
Cas. 22, 

In a suit for defamation, plaint should allege specific time, phtce and words 
and also individuals to whom ivotds are spoken. A. 1. R. 1926 All. 672 «»95 Ind. 


Only facts entitling plaintiff to decree need be set out in plaint. A. I. R 1 1923 
Lah, 47t = 83 Ind. Cas 807. Plaintiff must prove that he is in lime as rega^sa 
suit of limitation. A. I. R. 1924 Cal 4*0=38 C. L. J. 218. A Court must see whether 
a plaintiff has brought his suit within limitation. A. 1. R. 1927 Cal. 30 = 97 Ind. Cas. 
«3S- VVhere relied on as alternative ground adverse possession should be specifi- 
cally pleaded. A.l R. 1925 Mad. 10059(1925) H. W. N. 232 = 88 Ind, Cas 249 F.acts 
not specifically pleaded in p’amt but admitted by the delsndant can be relied on by 
the plaintiff to establish his claim. A. 1. R, 1921 Bom 307 = 45 B. 535 = 58 Ind. Cas. 
09, A person’s authority to bring a suit is a question of principle, but the proper 
signing and verificaiion of the plaint is .a matter of practice, omission therein miy 
be amended at any time. A. ]. R. 1925 Sind 159= 19 S, L. R. 286 = 80 Ind Ca« 
141 ; see also 105 Ind. Cas. 22=A. I. R, 1927 Cal 806=46 C. L. J. 149. The plaintiff 
and not the defendant has to state and prove when his cause of action arose. A. 1. 


ol facts constituting the cause of action contains the date, no sepirate siaiemcnl in a 
separate para as to when it arose is unnecessary. 35 C. \V. N. 990 : see also A. I. 
R. 1931 Cal. 458=58 C. 418. In a suit for redemption fir/ma /acig proof in 
support of the plaintiff’s claim for redemption roust be forihcoming. 132 Ind. Cas 
793=14 O L, J.452=8 O. W. N. 732=A. I. R. 1931 Oudh 378. 


Clause (R —The provisions of this clause is imperative. A, 1. R, 192S Nag. 183 
= 82 Ind. Cas. 201. The lurisdiction of Court to try the suit must then depend on the 
amount or value of the subiect-roatier of the suit as fixed by the plaintiff. The P«^* 
must contain a statement of The value of the subject-matter of the suit for the purpose 
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5 rs 50 uara 61 The- plaint shall show that the defendant is or 

а. [b. para o j ^ interested in the subject-matter, 

Defendant’s interest and is liable to be called upon to 

liability to be shown. answer the pUinlifif’s demand. 

SCOP0.-A plaint which does not show the cause of action js a d^ective plaiat. 
The Court in such a case is bound lo call upon the i.j qis 

of action correctly against each defendant. A. I. R. I 9--1 19 I *=79 

614 ; see also 25 Ind. Cas 77=t2 A- L. J. 339 - 

б. [S. 50 , para 6,] Where the smt is instiluted aft r the 

oftheperit^ prescribed by the law of litmia 
Ground of exemption from ijon jhe plaint shall show the ground upon 
limitation law, exemption from such law is claimed. 

Scop©.— This rule should be construed liberally and resonably. 
tion trol. l!mi,.lien is »o, stated m , he pis, nt the foett theuld a to,, he mrl.,s 
»< that Eroded, Where /h«rl“l “ “rrh^b^r'e', Vp" “s foeh 

er to be Iroe. 3 Lah. L. J. 22-60 Iod. &t. 
' linltalion, plaintiff 
S2 Ind. Cas. 2(3 = (lOI9)hh W- N. 229 9 
L. tv. 02 i bt ,00. '-a., yao- , 1,00. , rds Ind Car. 3 . 3=34 I*' h- : ^ j,,. 

,933 Lah. 49 t I A. I. R. 1936 Mad. ! 45 =t 936 N. 411=165 tod 

A eround to save limitation which has not been tahen in the plaim c 
unless the plain, IS amended. 1933 M. W. N. 931 (30 C. 699 1 9 ' ’i '' V e 1933 

2 S, , , 9,9 M-W. N. 4291 1933 M W. h\ 595 >"0 ;) i »ee a o A. • K. WJ 
Mad. 395-64 M. L. J.. 317=1933 M.W. N. 595 - “"^ fi^lfation has 

noissueisframed.no evidence can be given to prove facts that h at 
been saved. 25 M. L T. 295-1919 M- W. N. 429-9 “5, 3, 

956 t A. I. R. l92!Lah. 39=4Lab.L.J. t 9 o =3 Lah. a 33 = 69 '"J- P’- W'jJj 

c' 106, 34 B 540 ! 26 Ind. Cas 441. Though an aeVnowledgment Is not ^e 
in plaint, yet it can be set up In reply to defence olthedelendant. ft- / jj, 
Oudh "35-350. C. 89-68 Ini. Cas. V 

claim is wiihm limitation, plaintiff ought not to be debarred from lawi g 
and even on inconsistent ground to get over the bar of hmiiatio^ ft. ^ i 
Nag. 1-17 N. L. R. 209-65 Ind. Cas. 279; see also tiC. W.N. 


"seo", 14 C. w N. l2Si Stud' Cas Sl-U C t'j'Tsg i 0nd. Cas. M2-^^ 
,922 Lah. 230- 2 Lah. 13- 3 Lah L J 22-63 P L R. 1941. Wh''y]!'_plainl « g 
■ ’ ' “ ' " ’ ' ■ 5 no 

63- 

866 . 

. * ■ * .not 

■ ' . Cas. 

383-17 A. L. J. 330. An omission to show ground of .-“'fvouU 

of a suit filed on the day the Court reopened after its summer v3rat'o .j 
not enuiil the dismissal of the suit The plaint should be allowed to ue a .Ucsif J 
16 N. L. R. 198-56 Ind. Cas. 926. Where suit would be barred but for tne 
minority of plaintiffs Oflwj is on the pla miffs to prove that the suit 
lime. 10 Lah. L J. 309=30 P. L. R. 105=109 Ind. Cas. 331. ,An of 

of liability sufficient under s. 19 of the Limitation Act 10 R’''® ^ *oj. pat. 
limitation from the date thereof should be p'eaded specifically A. I. K* ‘J '*. 
go6-S P. L T 551-78 Ind Cas 919 The plaintiff having peon- 

ground of exemption in the plaint is not debarred from taking anoin 
sisient ground to get over the bar of limitation. But where no .,ountl 

emptioD from the law of 1 mitation is stated mthe plaint, acknowledgment ^ 
cf exemption cannot be allowed to be set up in appeal A. I. R. 192_* ^ jn 
Lah, 233=69 Ind. Cas. 419=4 Lah. L. J. 190 Special plea pt ;,jd at 

to be taken in the written statement ; though a plea of limitation can oe r 
any stage of suit, even inappeal. A. I R 1924 Ca1.463 = fi9 _,,Qn 'ffOiu 

Olijeciion as regards omission to set out in jlaint the ground Cas 

limitation cannot be allowed to be taken in revision. 4 L. W. 148— 3° i giiJjys 
593. Where a plaint is presented on the leopenlng date after Court 
and the period of limitation has expired during the hoHd.ays, the fact * 
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ground of exemption under s Limiiation Art, wa« not specifically mentioned 
in llie plaint vill not entail the dismissal of the suit in as much as the Court is 
bound to take judicial notice of the holidays A I. R, |()J7 Pesh. 41, 

,, r t. u -•I- II . .. I 7. [R. S. 0. SO, r. 6.1 Every plaint shall 
xc le 0 e sp nca ysa c. spccjfjcjjHy rdief which the plaiitliff 

claims either simply or in the alternaUvc, and it shall ii'bt be necessary to ask 
for general or other relief which may always be given as the Court may think 
just to the same extent as if it had been asked for. And the same rule 
shall apply to any relief claimed by the defendant in hU written statement. 

S' '"' ■ — * - - jg di/Tercnt reliefs, A plaintiff 

tn.iy ( • alwajs been the practice of the 

Court to grant general tehef, the relief 

whicf pleadings, and not to give relief 

incon D,& D 4^1 Mathers v. Green 

(1865 , . S De, G. M. Si. C. C6 ; Ilullon 

V. (1916) I K. 11 643,656 The power of Court t» grant general or other 

relief not specifically claimed, while undoubted is always subject (0 ihe condition that 
the relief so granted IS not inconsistent with that specifically claimed and with the 
case raised by the pleadings A. I R 1933 Lah 267, 


General or other relief. — The iment and purpose of Order 7, rule 7, is to lake 
(he place of practice previously followed by Courts. 13 Lah. L T. 31. A prayer 
for a general relief is no longer necessary under the new Code. Where facts pleaded 
and found proved show that the phinitfl is emitled to a particular relief the Court 
can grant him such relief though it is not specifically pleaded. A. I. R. 1930 
Nag. 93-36 N.L R. 94-130 Ind. Cas.3:i : see also A. I. R. >930 Pat. 71-to 
r. L- T. 630-1:2 Ind Cas 39:, iiSInJ Cas 381-A. 1. R. 1939 AH. 555. So a 
prayer for general relief is unnecessary. Ail that is necessary Is that the necessary 
foundation of facts must be laid in the plaint A. I. R. (19:3) Pat. 3S6- 

{1933) Pat «53=5 P L T 33')«76!nd Cas 940 ; A. I. R 1921 Lsh. 125-: Lah. 
356-107 P. L. R. 1921 .*64 Ind Cas. 896; A. 1. R. 1921 Pat 14-6 Pat L J. 
190-2 F, T. 335-60 Ind. Cas. 980 } 54 ltd Cas 797. Court can give the 
plaintiff a decree for less than what he h.ad demanded if the Court finds him entitled 
to less relief. A, I R. 1923 Sind sfp. 0.)— 16 S L. R. 113-71 lod. Cas. 161 ; 4< 
Ind. Cas. 557 j 33 M. L. J. 631-22 M. L. T. 39»“(»9«fi) M. W. N. 110-43 Ind. Cas. 
760 Where the plaiot sets out ficts in issue that are material the plaintiff is entitled 
to relief which those facts will sustain under the general prayer but he cannot 
desert specific relief prayed and under the general prayer ask specific relief on 
another description unless the facts and circumstances mentioned in the plaint will, 
consistently with the rules of the Court m.a1niain that relief. A. I R. 1924 Lah. 324 
—69 Ind. Cas. 501 ; see also 4a C. 743-3? C. L. J. 419— 20 C. W. N. 446-33 Ind, 
Cas. 437 Accounts can be directed to betaken although there is no prayer in 
the plaint to that effect but only a general prayer 23 C. W. N. 500-29 C. L. J. 
380-51 Ind Cas 597. Rights lo which a person is found entitled cannot be refused 
on ground of an exaggerated claim 140 P.W. R 1918 — 13 P. R. 1919— 46 Ind, 
Cas. 679 Court can in a proper c,a$e pass a decree for redemption of a mortgage, 
though ihe suit as framed was one in ejectment 44 Ind. Cas 921. Where in a 
suit for khas possession, plaintiff was found not entitled to possession till after expiry 
of term decree for declaration at the end of such term, can be granted. 1 P. L. W. 
405 — 39 Ind. Cas 596. In a suit for partition, decree for ejectment can be given, 
if that was asked for m effect and defendant was not taken by surprise. 13 S. L. R. 
159-53 Ind Cas 732, 

The discretion under Order VII, rule 7 and Order XLl, rule 33, covers the 
granting of a declaratory decree in a suit for possession, where alternative relief is 
chimed therein. A. I. R 1923 Lah 473—85 lod Cas 95 Decree 10 a suit should 
conform with ihe rights of the parlies as they wereat the lime of us instilution. 44 
C 47-34 C. L. J. 140-10 C. W N. 1099—34 Ind. Cas. 869. A suit for share of 
' ■ • • • ’ • 1 ' — J decree 

■ ■ P. Code. 

1 want of 

■ ■ brought 

on Ihe 
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Where In a suit /cr possession by partition the estate Is found impartible, a 
drcTce for joint possession should be giren and the tuit most not be dismissed 
allhough plalntilT may not have expressly asked for a declaratory decree. A. I. 
R. 1921 All. io6=»43A 318= 10 a L. J- 6i=6a lod. Car. 87S Cut where right of 
easement has been claimed but has not been established, the Court cannot 
give relief to plainliif^ on basis of natural right not specifically claimed 
and created a new case. 57 Ind, Cas. 504. In a suit on a negoti.nble Instru- 
ment, relief on the strengh of the original consideration can be gr.antcd if 
prayed for in the alternative, 460.663=29 C. U J- 340=17 A. L. J 405=°-5 
L.T. 258=36 M. L J 429=31 Bom. L.R. 606=53 C. W. N. 937= 50 Ind. Cas. 216 
(P. C.). But in a suit for ejectment where property is found encumbered, prayer 
for redemption cannot be allowed. 4 O. L. J. 365=41 lod. Cas. 171. In a_ suit ti 
enforce transfer unenforceable under law, transferee cannot recover consileration 
money as damages 4 O. L. ] 425=41 Ind. Cas 43 }. 

8 . [R. S. C. 0 . 20 . r. 7.] Where the pUtniifiF seeks relief in respect of 

' several distinct claims or causes of action 

Relief foonded on separate founded upon separate and distinct grounds, 
^ they shill be staled as far as may be separately 

and distinctly. 

Notes — Where the plainiifT claims property by ownership as successor to a 
person in the mohant-ship ol a temple and in his reply to the defendant's writteo 
statement pleads, that he is entitled, even if not to the ownership, to the manage* 
mem of the properly, the first claim cannot include the second and plaintiff has two 
distinct claims, founded on separate and distinct grounds and the case falls under 
Order VU, rule 8. A. 1 . R. 1929 Nag. 347 = 120 lod Cas. 404. 


9. [S. 68.] (1) The plaintiff shall endorse on the plaint, or an*)®* 
o a list of the documents (if any) 

Dlataf ® “'“"S w!* it! and. i' 

’ plaint is adm.tted, shall present as many copj^ 

on plain paper of the plaint as there are defendants, unless the Court by 
reason of the length of the plaint or the number of the defendant*, or for 
any other sufEcient reason, permits him to present a like number of concise 
statements of the nature of the claim made, or 
Concise statements 5 „ ,hich 

case he shall present such statements. 

( 2 ) Where the plaintiff sues, or the defendant or any of the defendants h 
,..„a -s- stajenjents shall show in what capacity 

is sued. 

'e of the Court, amend such statements sa as 
to make them correspond with the plaint. 

( 4 ) The chief ministerial officer of the Court shall sign such list and copies 
of statements if, on examination, he finds them to be correct. 

A'l .P.— For local amendmeols in Allahabad, Calcutta, C. P., Madras, Oudh. 
Rangoon and Sind — Vtde infra. 

Suit mstituted. — A suit is msiitnied nheo the plaint is filed and not when it i* 
ordered to be registered. 34 C. L J 465=66 Ind. Cas 923. 

■ Documents.— There is distinction between documents sued upon and documeal* 
relied upon by ihe plaintiff. 24 C. W. N 302=56 Ind. Cas. 457. There Is 
provision of law which necessitates or even empowers the Court to return a 

. 1 , ... j.t . rr. , ^ of the documents oi 

' ■ ■ . . • . ■ list of documents 00 

■ ■ - _ . . ; . entitled la 

I ' ' ■ ■ . . . • . ^ 

• 10 . (S. 67 .J (I) Tbs plaint shall, at any stage of the suit, be returned to 
be presented to the Court in which the suit 


Return of plaint. 


should have been insltluled. 


• This section has been applied to suits for the recovery of rent under the Cbot* 
Nagpur Tenancy Act, 1938 (Usn. Act VI of i9oS}. 
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plaint. 


(2) On reluming a plaint liie Judge shall endorse thereon the date of its 
„ , presentation and return, the name of tlie party 

l'roc=dure on rciutn.ns j„„entin- it. and n brief slnlement of the 


rc.ason3 for returning it. 


Scope— **\Vhen A suit is instituted in a Court which lu» no jurisdiction to try it 
(hen the Court must return the plaint to the ptaiotitT for presentation to the Court 
having jurisdiction. The provisions arc wide enough to cover all cases where the 
Court is unable to entertain the suit for want of jurisdiction, whatever may be the 
nature of the objection to the jurisdiction. I am unable to construe this provision to 
be limited to cases where the Court is incompetent to try the suit by reason of the 
nature of the subject-matter and not on account of the value thereof being beyond 
the jurisdiction or even the subjcci-maucr thereof being beyond the territorial 
] irisdictlon of the Court, as for instance, merely to a case where a suit which 
should have been instituted in a Revenue Court is instituted in a Civil Court nr 
vice versa.” Per /jr/j/ /. m A. I. R. 1930 Lah 394=127 Ind Cas. 90S ; see aI»o 
A. I. R. 1934 Pat. 234 5 A. I R. 1934 I-ah. 233 A Court not having jurisdiction 
to try a suit can neither transfer its jurisdiction temporarily to an arbitrator nor 
send the suit to the District Judge for transfer to the proper Court. The only 
course for the Court is 10 return the plaint for presentation to the proper 
Court. The only exception to the rule is where a preliminary decree for accounis 
has been passed by a Court not havin? jurisdiction to pass a ftna! decree 
on the examination of accounis A. I R. 1930 Lah. 195= 125 Ind. Cas. 334- In a 
suit for partition if It IS found .at the time of the final decree that the suit 1$ under* 
valued, the Court cannot if the value of the property exceeds the pecuniary limits 
of the Court, declare preliminary decree a nullity and reiurn the pi not for presentation 
to competent Court. A. 1 R. 1930 Cal. I47>3i25lnd Cas 104 ; see also A. I R. 
1929 Lah 248=117 Ind Cas 369 This rule applies where suit as ordinarily framed 
Is wrongly insiiiuted in that Court, but does not apply while it is found at the trial 
whether as the result of admissions made by (he p.arties or evidence led by (hem, 
that the relief which the plaintiff is really entitled to is different from that claimed 
in the suit and that that relief is not cognisable by that Court. In the latter case 
the Court cannot decline jurisdiction but should proceed with the trial or pass such 
decree as the circumstances permit. It may in certain fit cases grant permission 
for (he withdrawal of the suit with liberty to file a fresh suit. A. 1. R. 1930 Sind 
252 = 23 S. L. R. 68 = 130 Ind. Cas. $54. A plaint may be returned for proper 
presentation even at the instance ol the plaintiff filing it in wrong Court. AIR. 
1929 Par. 722 = 118 Ind, Car. 139 Court cannot return a plaint on the ground that 
the plaintiffhas not mentioned therein the list of the documents on which be relies 
A. I, R. 1930 Lah. 480=132 Ind. Cas 488 Where the first suit is instituted in a 
Court without jurisdiction, and a second suit in a Court of proper jutisdiciion, 
the second suit cannot be regarded as a continuation of the first, even though 
the subject-matter and the parlies to the suits are identical. A. 1 . R. 1929 P. C. 
103=56 C ic48 = s6 I. A. 128=1939 A L J. 2S4*“33 C. W. N. 485 = 29 L. W. 682 = 56 
M. L. J 6t4 = 49 C. L. J. 462 = 31 horn L. R. 74r=(l9J9) M. W. N. 546 (P. C.)=iiS 
Ind. Cas. 713. Although Order 7, rule 10, does not apply to a chartered High 
Court, it can by virtue of us inherent powers direct the return of a plaint for 
presentation to proper Court on dismissing a suit for want of jurisdiction. 12 Rang 
432=A. I. R. 1934 Rang, 342. For passing an order returning plaint to be 
presented to proper Court, it is not necessary that the Court so returning and the 
Court to which the plaint is ordered to be presented should be exercising the 
same kind of jurisdiction. A. I. R 1934 Fat. 334=149 Ind. Cas lod. Rejection 
or return of plaint by Court is not justified merely because the suit is tenable by 
some other Court. 1936 A. M.L J 67. A Court returning a plaint for presentation 
to the proper Court cannot fix a tune for such presentation Order 7, rule lo, 

says the plaint should be returned and the word "plaint” must refer to the plaint 
which IS the basis of the suit at the time it is returned. If a Court has jurisdiction, 
It is Impossible for it to act under Order 7, r. 10, for the Court Itself, if it has 
jurisdiction is the Court in which the suit should be instituted, A. I. B. 
1935 Rang. 310 = 158 Ind. Cas. 613. Where in a suit for possession, the value 
of land exceeds the pecuniary jurisdiction of the Court in which the suit is 
filed an order should be passed directing the plaintiff to present the plaint 
to a proper Court having jurlsdictioo io the matter, 153 Ind. Cas. 5i'“37 
r. L. R. 125. 
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Where a Court origioally bad jarisdiction to try the suit but discovers at the 
time of passing a decree that it is incompetent to pass the decree because of the 
pecuniary valuation, Order Vlf, rule lo, does not apply. A. 1. R. 192S Lah. 484=110 
Ind. Cas. 293. Order Vil. r. to, hkd not been overridden in the Punjab. A. 1. R. 
192S Lah 484 = 110 Ind. Cas, 293. Coati in which the suit is instituted cannot 
return the plaint for presentation to the proper Court on the ground that it would 
be more advantageous to the defendant 10 have the suit tried in that Court. The 
plaint can be returned only on the ground for want of jurisdiction, A. I. R. 192? 
Cal. 87=97 Ind. Cas. 979. Where a Judge holds a case set out in the plaint to fce 
untrue in fact, he ought to dismiss the suit on the merits and not return the plaint 
under Order VII. rule lO. If he returns the plaint, he fails to exercise the jurisdiction 
vested in him by law and the order is open to revision. AIR. 1926 All. 38=48 A. 
168=24 A. L. J 83=90 Ind Cas 353. Thi» rule applies only when it is found that 
the suit as originally framed was wrongly instituted ; it does not apply when it is 
found at the trial on ihe evidence that the Court has no jurisdiction to grant relief 
prayed lor. 133 Ind Cas. 237 = A. L R. 1932 Sind 67=A. L R. 1932 Sind 293; 
A I. R. 1933 Sind 296 Where a Court found that it has no jurisdiction to try a 
suit. It should at once return it for presentation 10 the proper Court. It has no 
power to call on plaintiff to pay deScii Court-fee and on his default lo reject the 
plaint A L. R. 1933 Nag. 339 Incase of transfer of parties raising valuaiionof 
subject-matter of sun beyond the Court’s junsdiciioo the Court should add parties 
aud return the plaint for presentation 10 proper Court. A. 1. R. 1926 Pal. 28=9° 
Ind. Cas. $2 Court for determining jurisdiction cannot decide material issue in the 
case. A I. R. 1926 Mad. 339=91 Ind Cas. 737. Where a Court finds that it has 
no jurisdiction to try a suit it cannot try it on roetiis. If a decree be passed u 

can be set aside in revision. A I. R. 1923 Ojdh 735 = 68 Ind. Cas, 991. 1’}^'°* 

cannot he returned for amendment. After retaining it on the Court file the plaintiff 
must if necessary be ordered to amend it within a certain lime. A. I. R- 
Sind 166=173. L. R 223 = 83 Ind. Cas £93. 

Where a suit under < 92, included claim for possession, Court should not 
return plaint altojeiher. The Court may allow the plaintiffs, to amen! in* 
plaint by sinhmg off the claim for possession or may dismiss the claitn 

with regard to ifiat particular reliefin its judgments A. 1. R. 1923 Alb 

47 A. 770=23 A. L J 66( = 89 Ind. Cas 40 A Court should on plainlifTs reius'* 
to pay Court-fee though for a claim exceeding its jurisdiction reject the plaiui- 
If. plaintiff pays the requisite Coun-fees the plaint should be returned for ptess''* 
taiion to proper Court. A. I R. 1934 Mad. 646=46 M. L. J. 345*34 M. L. T. 9-“^.^ 
lod. Cas. 33S : 77 Ind, Cas 781. The provisions of this rule .are absolaie in their 
terms. (1920) M, W. N 163=10 L. W. 535=53 lod Cas. 308, Where valuation is 
not contested, Court must eoieriain plaint. 18 O. C. 364=33 Ind. Cos. 619 
Where plaint is returned both by the second class subordinate Judge’s Court as 
well as Small Cause Court, the correct procedure would be to make an apP"' 
cation to the District Judge under the provisions of Order 46, rule 7. i4S 1°“' 
Cas. 261 = A. I. R 1933 Nag 221 Where the plaint of a pauper suit has been 
relumed by a Munsiff’s Court as being undervalued, ibe plaintiff must g*t fresh 
leave to sue as pauper from the subordinate Judge. 1933 M. W. N. 197- 
of two claims, one which is out of jnnsdiction shall be regarded as a sepiMie 
claim. A. I. R. 1921 All. 193= 19 A. L J 822=64 Ind. Cas. 688 ; see aUo 34 1“’’' 
Cas. 635 ; 54 Ind. Cas. 364=6 O. L. J. 640=41 Ind. Cas. 125=4 O, L. J. 374' 

Case of want of jurisdiction the plaint most be returned for being presented to Ihc 
proper Court 4t M. 7oi = (t9i8) M. W. N. 497=24 M. L. T., 46* 
35 M. L. 3. 27=46 Ind. Cas 266 The Revenue Court must admit the 
plaint when it is returned to it by the Civil Court. 6 L. W. a39*-I* 
Ind. Cas. 4S3- Court must entertain plaint when valuation is not contest®'!* 
}8 O, C. 364=33 In'!- Cas 619. Failure to adopt proper procedure such a* 
could have given the Court the jurisdiction enia«Is the dismissal of the suit A !• h- 
I9Z2 Bom, 152 = 46 B. 229=23 Bom L R. 1086=64 Ind. Cas. 919 Whereas^’' 
which is ordinarily to be instituted in a MunsifPs Court is Bled in a Subord^te 
Judge’s Court who has jurisdiciion to entertain ibe suit and the evidence has been 
gone into and concluded on boih side*: *— * •- — -..oKare 

being heard that the suit ought to 1 . • • • •• ■ ; ■ ! ' 

Subordinate Judge should bring th- ... ■ 

and not direct the plaint to be re • • " • - . • ’ 
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hreguhe on the part of the pbinufTlo hare institated (he suit in the subordinate 
Judge's Court. A. I. H. 1934 Cal. 524. 

At any stage of the suit— These words have been added in ihe new Code 
of 1908. There were no such words in the previous Codes. Siill under the old 
Codes it was held that the plaint should be returned at any stage of the suit where 
it would be discovered that the Court bad no juri^iction to try the suit. 23 W. R. 
263 ; 8 C 834 ; 8 hf. 62 : 2 A. 357 j 8 B. 313 (F. B ). The plaint should be at once 
returned where the Court discovers that the valuation is beyond its jurisdiction. A. 
I R. 1931 Mad. 69=59 M. L J 8>;o-(i93o) M. W. N. 656-33 L. W. 68-129 
Ind. Cas. 625 ; A. I. R. 1927 Pat 258-6 Pat. 35J_— 103 Ind. Cas 435; A. I. R. 1922 
Alt. 424—44 A. 686— 70 Ind. Cas. 98 Where sail is not cognizable by Small Causes 
Court, plaint should be returned at any stage but should not be dismissed. 27 C. 
L. J. 590=41 Ind. Cas, 203 

Want of Jurisdiction.-— Where a Coun finds that on correct valuation of plaint 
suit is beyond its pecuniary Jiirisdiciion. the plaint should be returned for presen- 
tation to proper Court. The latter Court can consider whether proper Court-fees have 
been paid and proceed as provided by law The former Court has no such power. 
A. I R, ig^i M.id 67=i29lnd Cas. 826 ; see also A l. R. 1930 Mad. 699— 31 L. 
W.831 — 58M.L J 651 — 126 Ind Cas lit. The jurisdiction in a p-arliculir case is 
determined by the nature of ibe claim as brought. A. I. R. J928 Nag. 221 — 107 Ind. 
Cas. 671 The subject-matter of the suit or application must be determined by 
looking into ihe application itself or the plaint of the suit itself. A, I R. 1(27 Cal. 
711-46 C.L J 46=104 Ind. Cas 349 Court in which the suit is instituted cannot 


A. I R, 1926 Mad. 133-22 L.'W'. s82-(t925) M. W. N. 804-92 Ind. Cas. 800. 

A suit should not be dismissed on the ground that the Court has no jurisdiction 
to try the suit but it should be returned for proper presentation. A. I. R. 1926 Mad. 
I40«22 L. W. 522-(>925) M. W. N.77 .i>“9i Ind. Cas. 280. Where Judge holds 
a case set out in the plaint to be untrue in fact, he ought to dismiss the suit on the 
merits and not to return the plaint under this rule. If he returns the pt.aint, he fails 
10 exercise jurisdiction vested in him by law and the order is open to revision. A. I. 
R. 1926 All. 5‘ =48 A. 168=24 A. L J. 83-90 Ind Cas. 353. _ Under Order 7, rule 
10, a Court which finds that it has no jurisdiction to entertain a suit should return 
Ihe plaint for presentation to the proper Court The suit cannot be dismissed 
straightway, 133 Ind. Cas. 411 — A. I R. 1931 All W4 ; see also 129 Ind. Cas. 826 
=3< L. W 3S2-A. I. R. 1941 Mad. 67-61 M. L. J. 43 ; A. I. R. 1933 Nag 82; 
A. I. R. 1Q33 Lah. 851 = 34 P, L. R. 658 = 145 Ind. Cas. 755. After arguments of 
both pirties (he Court cannot raise the question of juissdiction juo wo/a and return 
the plaint. 32 P L. R. 737 = 131 Ind. Cas. 303. The question of jurisdiction and 
valuation should be decided at the earliest possible opportunity and where the Court 
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bar for the exercise of ili'is power even in second ’ appeal 9 B. 259 ; 9 B. i66 ; Jo 

M. 211. By virtue of s. 107, Order V'* - — — 0-1- * 1 t> Mag. 

310=8 N. L.R. 63=»74 Ind. Cas. 93. : ■ a 

plaint is appealable. 8 C. 126 ;3C ' . ' rer 

of the High Court to decide questior ^ ' he 

suit. A. I R. 1922 Pat. 368 = 2 P. L. T. 739=64 Ind. Cas. 496. 


Limitation — Where a plaint is returned the time to be excluded under s. U. 
Limitation Act, is the period from the date of presentation to the date of return of 
plaint. A. I. R. 1926 Mad. 178=22 L. W. 816=02 Ind. Cas. 373 Court o^ering a 

return of-’"-' ^ 

cannot re ' • , 

A 1 . R. I • 1 : ^ 

date was 

1924, on ■ • : 

persuance of the order reiurnme the plaint under Order 7, role 10, C. P. Code. The 
phint was actually returned by the office on loih April, 1934. on which the proper 
Court w.as closed owing to an epidemic of plague in the district. The pltint was 
presented on 22nd April, when Court re opened. The lower appellate Court dis- 
missed the suit holding that plalntiffi was remiss in not trying to obtain ihe plaint 

earlier ; fJel'f that no Img.ani parry could suffer On account of laches or delay of jhe 
Court or its office and that, therefore, the Courts below were not justified m throwing 
out the plain'ifPs suit as barred by limitaiion. A. L R. 1933 Lah iio7 = A.lR- 
1933 Lh. 711= 145 Ind. Cas. 5=34 P. L. R 634. 


Appeal— T^- . . .v, plaintiff of his right of 

appeal, even • • • 41 M. 72i=34 

397®’45 f'ld. C • ' eturning a plaint to he 

presented to th' . : , • ng the case 10 the iny 

Court, no fnriher appeal thereform hes, nor is it liable to a revision. lejlivf. 
Cas 581. High Court can revise the order directing the plaint lobe returned 
for presentation to proper Court. A. I, R. 1930 All. is8-(i929) A. L /• 
1157-124 Ind. Cas 478. An appeal lies against an order wrongly returning 
the plaint to be presented to the proper Court. A. 1 . R. 1930 Nag. 90?» 

13 N. L J. 4 “i 2 t Ind Cas 668. Where a plaint is returned by a Civil Court 

after it had been rieurned by a Small Causes Court, the order of the Civil Court 
does not come under Order Vll, rule in, and no appeal lies on it. A. !• B- * 9 *“ 
Cal 83 = 85 Ind. Cas. loot. Where Civil Court has held that it cannot entertain 
appeal and that the appeal lies m a Revenue Court, it should not dismiss the appen'. 
but return the Memorandum of Appeal for presenialion to the proper Court. A. I 
igjSOudh 499=12 O L. J 362 = 2 O. W. N. 499=89 Ind. Cas. 5it. An app«> 
hes from an order returning a plaint for presentation to the proper Court but -a 
second appeal does not lie in such a case. 134 Ind. Cas. 203=32 P. L. R. 362 = A. '• 
R. 1931 Lah 294 ; A I R. 1926 Lah. 141 = 89 Ind. Cas. 384 ; A. I. R. 1925 Bom 
431 = 27 Bom. L. R 635=88 Ind. Cas. 753. Where the averments contained in 
ihe plaint given jurisdiction 10 the Court to entertain the suit as framed and sucn 
Court on finding that the allegations contained in that plaint to be false dismiss^ 
the suit, the proper order that the appellate Court should pass is to uphold t'lC 
r- ..3 ‘for presentation to the prop^f 

67= A. L R. I9J3A11 537- An 
• (o) on an order returning pla'Ot 

^ , , late Court becomes final under 

s. 104, cl (2) and section 10$ does not preclude the aggrieved party from disputing 
ihe correctness of the remand order in second appeal if he is otherwise cntuled 
to do so. A. f. R. 1926 Mad. 900=51 M. L j. 119 = 24 L. W. 630 = 9? Ind. Cas. 
790. Appellate Court reversing order rejecting phint should leave parlies to seti| 
their own remedies. (1915) M. W.N. 784=32 Ind. Cas 759. An appeal p«senied 
to the High Court wrongly without any excuse, should be dismissed, as the Hign 
Court will m such eases refuses to return ibe Memorandum of Appe.al. A. I* H 19^5 

Cal 315 =' 8 o Ind. Cas 858- Where pliiot has been returned for presentation 10 

proper Court, the pLaintiff cm present the same to proper Court even afiet 

unsuccessful appeal if It is — - ^ - -- Boffl. 

L.R 652-89 Ind. Cas. 68 ■ • •• • 

10 the proper Court can be ■■ ■ • , ; 5 = 2 ® 

I’. L. K. 584=90 Ind. Cas. 603. 
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Representation,— Where a plaint is returned for presentation to proper Court, 
•. .. .i- .-me Court. AIR. 1931 Mad. 8= 

■ . i4. When a plaint is returned for 

instituted on date of such presen- 
, to be in continuation of the suit 

filed in a Court without jurisdtciion. A.I.R. 1918 Hom. 421030 Bom. L.R 97 ob; 2 B.' 
548 = 113 Ind. Cas, 511 ; A 1 R 1926 Cal. 355“3o C. W. N, 90 The presentation 
of a plaint in another Court, after its return by the Court to which it is first presented 
by mistake is a continuation 0! » j '• 

another Court is not necessary. ‘ , *• ' '■ 

100=71 Ind. Cas. 436 When a 
the plaintiff can pay the deficit ( ‘ 

case by t iking advantage of pr , . ■ • ' \ 

51 B 236=29 Bom. L. R. 180= toi Ind. Cas, 343. If the Court-fees Act is amended 
in the meantime increasing (he amount of Court-fee payable thereunder the plaintiff 
should be credited with originally paid Court-fee. A. I. R. 1926 Cal 355 = 3oC. W. 
N. 9o=9t Ind. Cas 862. 

R.i.c,i.„orp,ain.. 

(<i) where it does not disclose a cause of action ; ’’ 

(4) where the relief claimed is uttdervalucd, and the plaintifT, on being 
required by the Court to correcl the valuation within a .time to be fixed, 
by the Court, fails to do so ; 

(c) where the relief claimed is properly valued, but ihc plaint is written 
upon paper insufficiently stamped, and the plainlifi. on being required by 
the Court to supply the requisite stamp paper within a time to bo fixed by 
the Court, fails to do so ; 

(rf) where the suit appears from the statement in the plaint to be barred 
by any law. 

//. 5— For local amendment in Calcutta.— f'fi* rVt/ra. ' 

Scope— This rule applies to first proceedings only. A. I. R. 1930 Kag. 824« 
34 N. L. R. 183=124 Ind. Cas 241. This rule is only a rule of procedure and (s 
Only meant to secure proper Court-fees and stamps. A. I. R. 1930 Cal. 686=58 C. 
281 = 131 InA Cas. 587, An order refusing permission to sue la ferma fiaufieri's 
does not come under the rule. A. I. R. 19*8 Nag. 24= to N. L. J. 177= 105 Ind. Cas. 
30. Provisions of this rule is not exhauslive.plaint msy be rejected under s. 151. A. 

I R. 1924 Oudh 413= II 0. L J.269=83lDd. Cas. 778. The dismissal of a suit and 
rejection of a plaint are not identical terms. In one case a decree is pissed, in 
the other it is merely an appealable order. 54 A. 525 = 138 Ind. Cas. 396= 1932 A. L. 

J 489=A. I. R. 1932 All. 543 ; see also 59 C. 388=138 Ind. Cas. 643=A. I. R. 1912 
Cal. 482. This rule read with s. toy (2) svould seem to make it clear that the 
Memorandum of Appeal should first be returned for correct stamping. 1932 M. W. N. 
104 Suit not otherwise bad and which has reached the stage of arguments must 
be dismissed and not rejected. A. L R. 1928 Oodh 495=5 O. W. N. 9:7=114 InJ. 

Cas. 510. It is not absolutely necessary 10 draw up a decree in an order rejecting 
a plaint. A. I. R. 1929 Lah. 83* **■* 

by next friend of minor, if not in ■ 

L, J. 260 = 83 Ind. Cas. 778. 
crclion. A. I. R. 1921 Sind 106 


....••i ,1.^ T .J -I.. aj instituted. 158 Ind. 

,5 Mad. 878 ; see also 40 C. 
' ■ = The minJatory provision 

• here no other compUcaiion 

intervened, and the Court has sullicicnt inherent power to depart from the normal 
procedure to suit in exisgencies of the simation. /ffrf. A plaint can be rejected at 
any stage of the suit even alter regUtration. 40 C. W. N. »392. In deciding an 
C. P. Code— SS 
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application for rejection of a plaint, under the provisions of Order 7, rule ii, the 
Court is not entitled to go beyond the pleadings, and cannot looh at the afiidaviis 
filed in connection with the application. 41 C. VV. N. 193. ' 

Clause (al— Does not dtaolose cause of action.— Cause of action means 
every fact which would be necessary for the plainliiTio prove, if traversed, in order 
to support his judgement of the Court. It does not contemplate any rule of limiiailon 
barring the claim. 54A. 525=138 Ind. Cas. 396=1932 A. L. J. 489= A. 1, R. 1932 
All. 543. A suit should not be wholly dismissed for non-compliance with s. 80, 
C. P. Code. A. 1. R. 1931 Mad. 175=32 L. W. 810 = 59 M. L.J 933 = 54^1.416= 
129 Ind. Cas. 45^- Itt a suit for damges against railway, omissiou to give details 
isnotfatal. A 1. R. 1919 All. 597=1929A. L. J. 8sg=5iA 895 = 119 Ind. Cas 95- 
In a suit to set aside a mortgage decree on the ground that the execution of the 
mortgage was fraudulent, fraud in conduct of mortg.nge suit need not be alleged 
A. I. R. 1925 Mad. 792=48 M. L. J. 3Sl=(l925) M. W. N. 162 = 91 Ind. Cas. 717 j 

A. I. R. 1931 Lah. 77 = 3t P. L. R. 946=131 Ind. Cas. 129. Where plaint states no 

cause of action, it must be rejected. A. I. R. 1923 Lah. 293=75 Ind. Cas. 165564 
Ind. Cas. 9i9=A. 1. R. 1922 Bom. 154=44 B. 229 = 23 Bom. L. R. 1086 ; 3 C. W. N. 

2205 7 C. 3435 3 A. 766; IS C. 533 (P.C.) But in money claim decree may be 

» .. ,v — V during the conduct of suit. A. J. R. 1923 

562. Mortgagee paying Government revenue 
■ ■ larate possession and suing all for money, 

enue. 14 A. L. J- 605=35 
'h trial Court. A. 1. R. 1924 
* cause of action by appellate 

‘ • ‘ If the plaint is defective, suit 

■ > give lime for amendment. 
T Pat. L. T. i 88«2 U. P. L. R (Pat) 29=55 Ind, Cas. 445. There is no provision 
in the Code for rejection of a plaint m part. A. 1. R 193G Lah. 1021. 


Clause (b).— This rule extends to ©r is applicable to cases ’where the Court 
has jurisdiction to try the suit, even if the relief claimed is undervalued. A. 1 R- 
1917 Bom. 257-51 B. 236=29 Bom. UR. 280-101 Ind. Cas. 343. Undervalued suit 
should not be dismissed but plaint should be returned for being presented to proper 
Court. 41 Ind. Cas. 167 5 see also 77 Ind. Cas. 781=46 M. L. J. 3455 13 BSUJ 
133 Ind. Cas. 664=32 P. L. R. 4SS=A. I R. 1931 Lah 622. Clause (b) gives power 
to Court m a case of under-valuation of a relief to require the plainuff to 
correct the valuation given by him m his plaint and to reject the plaint m 
case the plaintiff fails to do so. A. I. K. 1934 Cal. 448=59 C. L. J. *33^ 
38C.W. N. 589 = 61 C. 796=149 Ind. Cas. 3. Plaint alone can be considered to 
value suits. Circumstances subsequently influencing Court’s judgment are not to 
be taken into consideration. A I. R. 1924 Cal. 969=40 C. L. j. tSO=79 lod- 
Cas. 982; see also 17 B 56; 33 C. 734=9 C. W. N. 690. This clause applies 
only to a case m which the relief claimed is undervalued. 590.388=138100. 
Cas. 643 = A, I R. 1932 Cal. 482. A plaint returned for presentation to the proper 
Court if again returned on account of wrongful valuation by the latter Court to 
the Court which first returned it cannot be said to have been filed on the latter 
date of presentation, to the Court first returning it. AIR. 1929 Lah. 409'® 
30 P. L. R. 206= 1 1 Lah. L. J. 351 = 116 Ind Cas. 317. Where a Court finds that on 
a correct valuation of the _ plaint it is not cognizable by it, the proper thing to he 

done is to return the plaint so that it may be presented to the proper Court 

It has no jurisdiction to ask the pUmtiff to amend his valuation and pay additional 

Court-fee and then return the plaint. A, I. R 1931 Mad. 67 = 61 M. L. J. 438=129 
Ind. 'Cas. 26^ This rule controls Court-fees Act. s. 7, sub-section (4'. A. I. R- >924 
Cal, 448 (F. B.j. 


Clause (c).— The words "properly valued" are sufficiently wide to cover the 
case where a proper valuation has been arrived at by the Court, equally with th® 
case where the proper valuation has been suted by the plainuff himself. 36 C. W. 
N. 567=139106. Cas. S2 o=A I. R. 1937 - - — -...r 

valuation after investigation in course of sn 
the deficit Court-fees within a fixed time 
to pay the deficit Court-fee, the Conrt is 

A. J. R. 1932 Pat. 111 = 133 Ind. Cas. 44 , 

wiether a plaint ought to be rejected under Ordcry rule ii cannot depend on any- 
thing which the defendant may say in his written statement. The defect which 
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entiilcs the Court to reject the plaint ought to be apparent on the face of the plaint, 
and it is the duty of the Court under Order ^ to examine a plaint before issuing 
summons. The discovery of the patent defect should, ns a rule, not be deferred until, 
the summons has gone out, .and the a • » 

r = i42lnd Cas Soi. Where the ■ ' ' ■ 

subsequently when called upon t< .. . . . 

the suit in forma fauferis, htU that the Court Itas power to allow iiiui to cyniinue 
the suit, which has been Instituted mforma pauptrit A. L. R. J933 Cal. 567 = 
60 C. 827=57 C. L.J. 441 ; see also A. L R. 1933 Mad. 493=64 M. L. J. 728= I933 
M.w.r - - ■ • • • ' 

1930 Nc 
not ent 


correct ■ ■ 

Ind. Cas 

I24=lnd Cas 420 5 A. I U. 1916 Mad. t>7b=C«9*6) M W. N. 34««1»‘ M. 1* J. 9J = 
95 Ind. Cas. 439 : A I R. 1916 Cal. 504=9* lod. Cas. 688 ; 85 Ind C.as. 49i = A. I R. 
1925 Mad 1045 i A. I. R. 1922 Cal. 506=49 C. 880 = 27 C, W. N. 566=38 J* 

74=70 Ind Cas. loi ; 4 Pat. L. J. 703 = 55 lod Cas. 316 5 44 C. 3S* = ** C. W, N. 

834=40 Ind. Cas. 95 ; 27 P L. R. 1917=25 P.W. R. t9t7-39 lad. Cas 766. Court 
can extend from lime to time period given for p.aympnt of deficit Court-fee. 5* Ind, 
Cas 154 5 A I. R. 1926 Nag. 312=93 Ind Cas. 64 The dismissal of the plaint for 
non-appearence of the plaimifT on the fixed day and the subsequent non-paymeut If 
the deficiency cause the dismissal of the plaint is under Order Vll, rule 11 and 
not under Order IX. r. 8. A. I. R. 1029 Mad. 344=117 Ind. Cas. 789. The pliint ts 

d-* • ' ■ • . »-r Jhft 

C . . , .... . Lah. 

: ■ : ■ • : ■ • • I. R- 

1 • • • 56* 


i PLT 142-70 Ind Cas. 378. The language cf Order 7. tulo •* (0. leaves no room 
fnr doubt that it cooiemplaies cases in which Coutt-fee on the plaint or on the 
Memorandum of Appeal Itself IS not paid. A. I. R. 1937 All. 280 A Court has no 
jurisdiction to return a plaint presented with an insufficient stamp. It is incumbent 
upon the Court 10 receive it, and fit a time within which the deficiency should be 
made up and if it is not complied with wuhm the time allowed to reject it. A.'I. R. 
1937 Mad. 266. Dut there is nothing illegal la permitting a plaintifT to file a plaint 
with stamps of a denomination smaller tbaa the one required under the rules, if the 
requisiie scamps are not available. Itiit The Court can exercise its power to 
correct the valuation at any stage of the suit. 58 M. 1051.-68 hi. L. J. 75 S— A. I. R. 
I93S Mad. 569-41 L. W. 561=157 Ind. Cas. 94. 


Order rejecting plaint for non-payment of Court-fee cannot be restored if signed 
by Court, but is subject to review. A. I. R. 1913 Pat. 534=2 Pat. 5f'4=4 Pat. L. T. 
261 = 72 Ind. Cas. 629. In arbitration suit, faiinre to pay stamp-duty as dis- 
tinguished from Court-fee should not incur dismissal of suit, after decree has been 
■* - Cas. 885. No order for additional 

A. I. R. 19*5 LaiJ- 3*6 = 7 Lah. 

; ' • jroed the plaint and ordered the 

■ • _ • _ ^ Court-fee. The plaintiff reduced 

the claim without the permission ol ihe'Court*and returned the plaint with a Court- 
fee of Rs. 37 which was then correct. Tbe Court held that the plaintiff had not 
obeyed the order of Court and that the origmal plaint would not have the same 
effect as if the proper fee had been paid at the outset and rejected the plaint under 
this rule: that the order of the lower Court was wrong and that the ^aintm 

is always at liberty to lebnquHb any portion of his claim m order to 
bring u within a certain Couri-fcc. 2931 M. W. N. 677=^. I. R. 193* Mad. 716= 
134 Ind. Cas. 815=34 L. W. 252. 


Clause (d) —If It appears to be barred by any law, plaint should be reje^ed 
under clause (d) and not dismissed. 21 C. \V, N. 209=29 O L. J. 17=35 Ind. 

. • • « • _«.v. i-j — « ‘-ation Act 10 tbe suit the puintin^s 

. A I. R. 1927 Nag. 10=9 N.L.J. 

m jiion Act IS absolute in Its terms 

the only criterion for the appbea- 
.22 N. L. K- 147 = 9 N.L.J. ' 9 ^ 
■ e legislature has intended that. 
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689. There is revision from an order wrongly dismissing a suit as time-barred. A 
I. R. 1928 Lab. 274= rij lad. Cas. 757. 

Appeal. — High Court cannot call for revision of a plaint which is rejected for 
there IS scope for appeal on rejection. A I. R. 1930 Pat 277® 11 P. L. T. 173 = 122 
Ind. Cas. 152 : 60 C. L. J. 197=38 C. W. N. 1063. An order pissed in .nppeal on 
rejection of a plaint that no appeal lies is also a decree and is thereforci subject 10 
second appeal and not revision. A I. R. 1929 Cal. 326=49 C. L. J. 81 = 115 Ind. Cas. 

-to A — — 1/ j.- -*i53llowing the plaintifT to 5ue_ as a 

■ * '. fixed date is subject to revisionil 

' ■ . ■ : Cas. 490. According to the prac- 

I' " • • ■ .lin Court-fee is payableisrevisa- 

^.■J'M.W.N. 104 = 87 rnd.C3s.25. 
Appeal on rejection of plaint for undervaluation cannot be rejected for deficiency of 
stamps without ascertaining value of the suit.even though valuation is not changed in 
appeal. A. I. R. 1926 Cal. 427=87 Ind. Cas. 651. An appeal does not lie against 
the order of appellate Court setting aside an order of Court of first instance rejecting 
a plaint under Order 7 , rule 11, and directing the trial Court to proceed with the 
trial of the suit. Such order Is not an order under 0 . 41, rule 23, and is tot 
appealable under Order 41, f. i (a). A. I R. 1937 Lah. 380 ; see also 6C.L.J. 
2 J 4 } A. I. R. 1915 Lah. 8 s A. 1 . R. 1929 Lah. 83. 

12 . [S. 65 .J Where a plaint is rejected the Judge shall record an order 
Fre«d»rt on njtainB plaint. ‘*“= 


Notes.— A Memorandum of Appeal can be rejected under Order XLI, rule 3, or 
under this rule on the grounds set forth under rule 11 of Order VII. But when It 
Is 80 rejected the reasons for rcjeciioo ought to be recorded, 1 5 A, 3O7. 

13. [S. 55.] The rejection of the plaint on any of the grounds herein* 
wi,... before meDtjoned shall not of its own force pre- 

does not pKdude presenS- elude the phintiff from presenting a fresh plaint 
tion of fresh plaint. respect of the same cause of action. 


Notes.— Unless it Is barred by limitation a fresh suit can be brought on the 
same subject-matter even afier the rejection of the plaint under Order 7, rule 11. K 
W U. 289 ; tl A. 553 • *5 C. 533 j ij M. 44 1 8 A 282. The dismissal of a suit under ss. 

A.. .....u, .. ,3 A. ,29(130). 

■ ■ ... . . . jjnie 

: ■ " • • • ■ ! M. W. N. 616= 

, , *, * • ■, thin time given 

by Court IS not fatal to fresh sou for same cause. A. I. R. 1927 Lab. 83=99 Ind. 
Cas. 538. 


Documents relied on in Plaint, 


14 . [S. 69.1 ( 1 ) Where a plaintiff sues upon a document in his possession 
Production of document on °f >" Court ithen ibe 

which plaintiff sues. presentedj and shall at the same lime 

deliver the document or a copy thereof to be 

filed with the plaint. 

( 2 ) Where be relies on any other documents (whether io his possession or 
A* . f aAA'ir.t.>-r.ic power or not) as evidence in support of his 

List of other documents. documSs in S list 

to be added 01 annexed to the plaint. 

N, B . — For local amendment In Oudb.— infra. 


Scope — It.is mandatory to produce aloog with plaints accounts and other documents 
on which the claim is bared Oihcf documents of evidence must be produced at the 
first hearing, i Lah. 6-6 P. W. R. 1920=19 p. L. U. 1930=57 Ind. Cas. 187 ; see 
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also 21 C. W. N. SS3=JS C. L. J. 273*19 Bom. L. R. 394=39 lad. Cas. 243 (P. C.). 
Sufficient cause rausi be shown for non-production of documen's along with plaint or 
at first hearing. A I. R. 1957 Oudh 612* I Luck. 56=* loi Ind. Cas 911. The 
■ ' * . I •- documents and to afford as hide cppor- 

; , ; ' * ]$e and fabricated documents in Court. So 

■ • ; )urt’s knowledge cannot be deemed to be 

launcateu anu snuuia ue aiiovteu ai any s'agc. 60 lod. Cas. 372 ; 22 B i7j. 
Docuratm not jneniioncd in plaint may not be adtntiicd by Court at subseciuent 
stage. 95 Ind. Cas. 358=A. 1 R. 1926 Lab. 527-8 Lah. L. J. 34'5. Documents not 
memioned in the plaint are adismissible to refresh memory of wiinesi. A. I R 1918 
R.C. Ii8=*4i A. 33 = 21 O.C. 328=23 C. W. N. 577 = 6 O. L J. i68=(i9i8) M. W. 
N. 490=451 A. 2^ (P. C.)=49 Ind. Cas. S4a Non-proHuction of docments in exis- 
tence at the date of suit and required to be produced along wlih plaint should not 
necessarily cause rejection of suit 44 Jod. Cas. 21 Documents in possession 
of third party ni.iy be produced during the conduct of the suit. 38 I’. W. R. 1916= 
32 Ind. Cas. 6ig Plaintiff not suing on documents such as are not filed along with 
plaint cannot crc.atc by them new rights. Document can be treated as evidence 
only. 33 M. L. j. 137=26 C. L. J 273=21 C W- N. 5S3 = I9 Bom. L. R. 394 = 35 
Ind. Cas 243 (P. C.). Documents not filed with pUini may or may not be admitted. 
44 B. 625 = 22 Bom. L. R. 819=57 Ind. C.1S. 593. No need to memton any document 
in plaint if existence is not known to plaintiff 63 loH. Cas. 968. Documents to be 
produced under Order XIU, rule i, comprised documents mentioned in Order Vil, 
rule 14, and not documents referred to >n Order VII, rule 18(2) A. I. R. 1922 
Pat. 569-4 Pat. L. J. 322 = 77 Ind. Cas. 848- Appellate Court is not to interfere 
with lower Court's reiectioa of a document unless absolutely necessary. S7 
C. L.J. 119-46 Ind Cas. 246? sec also 13 C. W N. 797 = 10,0. L. J. 33-2 lod. 
Cas. 946, In a suit for dissolution of mirriage on the ground of wife's adultery, the 
correspondent served the petitioner with an order under s 59 of the C.P. Code of 1882 
to file a list of documents relied upon by him in support of his suit. The petitioner 
objected to the application on the ground that un il issues hid been frimed or until 
defence had been filed, he did not know what documents must be relevant : /felti 
that the petitioner was bound uoder s. $9 of the C. P. Code of 1882 to file a list of 
all letters and documents m his possession or power which be relied on relating to 
the adultery charged. 11 I’. R, 1902. None of the rules under Order 7 requires to 
allow documents which are pan of the evidence of the suit to be annexed to the 
plaint 58 C. 418-134 Ind. Cas. 538-A. I. R. I93> Cal. 458- The right of inspection 
under Order 11, rule 15, extends to documents entered in the list annexed to the plaint. 
A. I. R. 1931 Mad. 825=61 M. U J. 704. It '» open to a plaintiff to tender in 
evidence a previous statement in writing by the defendant in the cross-eximination 
of the defendant for the purpose of contradicting him under s. >45> Evidence Act. 
even though such document was not produced by the plaintiff under Order 7, rule 14 
A. I. R. 1937 All. 55. 


Statement in case of docu- 
ments not in his possession 
or power. 


15. (S. 60.} Where any such document 
is not m the possession or power of the plaintiff 
he shall, if possible, state in whose possession or 
power it is. 


If. B,—Voi local amendment in Oudh —FA* tnfra. 


16 [S. 61.] Where the suit is founded upon a negotiable instrument, and 
.s- I... .-.u. it is proved that the instrument is lost, and an 

instruments ' * indemnity is given by the plaintiff, to the satis- 

faction of the Court, against the claims of any 
other person upon such instrument, the Court may pass such decree as it would 
have passed if the plaintiff had produced the instrument in Court when the 
plaint was presented, and had at the same time delivered a copy of the instru- 
ment to be Med with the plaint. 


Notes.— Wheie plaintifi bases his claim on a lost huttifi or other negotiable 
- ' • • . • ■ • possible claims. ,t6 lad. Cas. 769-iM 

• • t on pronote if it is not returned to the 

■ecunty from paying money on pronoie to 
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17. [S.G2.] (1) Save in so far as is otherwise provided by the 'Bankets 

I'toduclion of shop-book 

^ ' on which ihc piaintifT sues is an entry m a 

shop-book or other account in his possession or power, the plaintilT shill 
produce the bo ik or account at the time of filing the plaint, together with a 
copy of the entry on which be relies 

(2) The Court or such officer as it appoints in this behalf, shall forthwith 
, . , , mark the document for the purpose of identi- 

fira'io" : =>"'1. =>'<« £»Mining and compann; 
the copy with the original, shall, if it is found 
correct, certify it to be so and return the book to the plaintiff and cause the 
copy to be filed. 

M 5.— For local amendment in Allahabad.— infra. 

Notes. — This section does not require the Court to Inspect the documcBt, but 
the Judge or the oi^cer should in.iik it for identification. 38,92; see also 15 B. 
6S7 ; S7 Ind. Cas 185 = 6 P. W. R. 1920=19 P. L. R. 1920=1 Lah. 6. 

18. [S. 63.] (1) A document which ought to be produced in Court by 

j the plaintiff when the plaint is presented, or to 

;«em„ed.„ ,hP r„. .A=,paaed 0, 

^ ^ to the plaint, and which is not produced or 

entered accordingly, shall not, without the 
leave of the Couth be received in evidence on his behalf at the bearing of 
the suit. 


(2) Nothing in this rule applies to documents produced for cross’ 

’nminatinn nf tViP Hpr^ndonl’e tvitnacese nv Mne.cav fn nnv case 


set up by the defendant or handed to a witness merely to refresh bis roetnory. 

A. if.— For addition of new rules in Allahabad, Bombay, C P., Lahore, Oudn, 
Patna, Peshwac and Sind.— F/* infra. 

Scope — Althougb the Couris are vested with a discretion under Act Vll of iSp 

...... .v„ ... . . • with ihe plaint sufficient reason must 

• • 98P. R. 1867. Thepo’icynnderlying 

• ‘ - ence of which at the date of the suit, 

' ■ . • the genuineness of which suspicion 

might tightly arise because It was produced at a laie stage. 13 C. \V. N. 79?*'.'’ 
C. L. J. 33 = 2 Ind. Cas 946 ; see also 12 C. \V. N. 312 = 8 C. L. J. 147 » see also 
I. R. 1936 Lah. 1016, The words of this rule are imperative. 1 Ini Jur. 0. S. isS * 
I Hyde 145 ; W. U, 1864. Act X67 ; i8 W. R. 515. Certified copies does not come 
wiihmihe purview of this rule A. 1. R. 1922 Pat. 322=67 Ind. Cas. 686. TW 
Court may also accept a registered document. 4 M. 417. Documents relied u(»n'“ 

..1 . ....4 u.. . ... , . jbe 


leir being objected to, such objec- 
A. I. R. 1911 Nag. 49=4 N.i|; 

L.R. 497. Appellate Court "'ll' 

. , .cretioa IS not properly 

■ - j .as. 258. Non-production 

' A. I. R 1924 Lah. 608=7^ f“ ' 

' ■ ’ ocument under Order 7, , 

• i8(2)is an exception to Orae 

1195. Where ihe 
nay permit the plainimiob® 

■ “ , ■ • 'i. I R. 1934 Lah. >26=35^^’ 1 

* • • taken after argument is hc^ 

■ ■ " A. I. R. 1935 Lah. 648. . 

of witnesses in a former su . 

' * ' xamination of the '^hnesser. 

_ , . . ■ La^umuv. witnesses cited on his b®*’® 

Defenaanis witnesses are also hostile witnesses under Order VII, rule 18(2). 5S 
Ind. Cas. 311 ; see also 77 Ind. Cas. 848=(i022) Pat. too=a U. P, L. R. Pat- 97°* 
A. I. R. (1922) Pat. 569=4 Pal. L. T. 322. 


• XVIIIof 1891, 
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ORDER VIII. 

IVriilen Sta/etnenf ani S<t off, 

l.[S. 110.] The defendant may, and, if so required by ihe Court, shall, 
Wriltcn statement before ihe first hearing or within such time 

* as the Court may permit, present a written 

statement of hisj defence. 


N. 5.— For local amendments in Lahore Oudh and Peshwar . — Vide infra. 

Scope.— Ordinarily written statements should be submitted before the frst 
hearing ot the suit. 5 \V. R. Act X, 39 ; 4 B. 576- But the Court may extend 
time for filing the same. 4 D. 576. A written statement filed at or before the first 
heating requires no stamp-duty, la C. L. R. 367 j $ B. 400. Where the Court 
calls for a written statement after the first hearing, it is also exempt from stamp* 
dut). 5 B. 400. In Small Causes Court suits written statement is not necessary in the 
absence of specific notice in the summons. But, should such a statement be found 
necessary, lime should be granted without burdening the defendant with adjournment 
costs. A. 1. R. 1930 Oudh 171=4 Luck. 529=7 O. W. N. 894» 121 Ind. 0.-15.894. 


A. L, J. i8i = A. 1. R. 1931 All 333. * : , 

2. [R. S. C. 0. 19, r. 15.] The dtfendantmuU raise by his pleading all matters 

I - which show the suit not to be maintainable, or 

pleaded! ^ ^ ^ ^hat the transaction is either void or voidable in 

point of law, and all such grounds of defence as, 
if not raised, would be hkiiy to take the opposite praty by surprise, or would 
raise issues of fact not arising out of the plaint, as tor instance, fraud,' 
limitation, release, payment, performance or facts showing illegality. 

Scope.— In written statements, it Is necessary to plead facts only and not points 
of law. A. I. R. 1930 Dorn. $11 = 32 Bom. L. ^ 117?= 128 lod. Cas. 609 ; see also 
A, I R. 1923 Cal. ^78 = 76 Ind. Cas. 60V Defendants having admitted execution of 
documents but failing to plead fraud or undue influence and no issue thereon was 
raised, Coutt cannot come to ihe finding that the contents were unknown to the 
defendants. A-1. R. 1922 Pat. 154= 1922 Pat 184=37 Ind. Cas. 980. Unless suit is 
barred finma facte, appellate Court cannot enter Into the coquity as regards bar by 
limitation ; plea of limitation under special law must be pleaded specifically. 
28 C. L. J, 216=46 Ind. Cas. 787 ; see aho69 Ind. Cas. I94 ; 34 C L. J 205=66 Ind. 
Cas. 2S7 ; 32 C. L. ]. 236=60 Ind. Cas. 280. There is a defence of confusion 
and avoidance when the basis of ihe claim is admitted but is sought to be set aside 
on the ground of fraud, release, limitation, etc. 54 Ind. Cas. 131. Plea as regards 
want nf legal necessity in a mortgage suit by the manager of a joint Hindu family 
cannot in an appeal be raised for the first time. A. 1. R. 1922 Pal. 336=3 P. L. T. 367 
= 1 Pat. 612 = 67 Ind. Cat 790. 

8. [R. S. G. 0. 19, r. 17.] U shall not be sufficient for a defendant in 
TV. ... . his written statement to deny generally the 

nial to be specific grounds alleged by the plaintifT, but the 

defendant must deal specifically with each allegation of fact of wliich he 
docs not admit the truth, except damages. 

Scope.— Order VllI, rule 5, should be considered along with rule 3 A.LR 1925 
Mad. ^0=22 L. W. 26 = 85 Ind Cas 90a In a mortgage suit defendant putting 
plaintilT to proof of mortgage-deed means requiring him to prove that it was duly 
executed 6 O. L. J. 600 = 54 Ind. Cas, 107. 

Except damages.— In 43 C. 1001=20 C. 'V. N. 1192 = 34 Ind. Cat 235, 
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against 6. the latter cannot set'Of! the debt against the price, for C fills two difiercot 
characters one .as the vendor to D, Jn which be sues C, and the other as represeo- 
taiive to A. 

(c) A Sues B on a bill of exchange. B alleges that A has wrongfully nsglected 
to insure B’s goods and is liable to him in compensation which he claims to set-os’. 
The amount not being ascertained cannot be set'oS*. 

(d) A sues B on a bill of exchange for Rs. 500. B holds a judgment against A 
for Rs. 1,000. The two claims being both definite pecuniary demands may be sei-oS*. 

(e) A sues B for compensation on account of trespass. B holds a promissory- 
note for Rs. 1,000 from A and claims to set off that amount against any sum that 
A may recover in the suit. B may do so, for as soon A recovers, both sums are 
definite pecuniary demands. 

(/) A and B sue C for Rs. t.ooa C. cannot set off a debt due to him by A alone. 
A sues B and C for Rs. 1,000. B cannot set off a debt due to him alone 

by A. 

{h) A owes the partnership firm of B and C Rs. 1,000, B dies, leaving C sur- 
viving. A sues C for a debt of Rs. 1.500 dne in his separate character. C may set 
off the debt ofRs. 1,000. 

N. 5.— For local amendment in Patna . — Vide infra, 

Scope of the Section. — A set-off under order S, rule 6, may be pleaded by a 

defendant, although the claim of the plaintiff is denied. Set-off is not merely a 

defence to the plaintifTs cbim, and a decree mav be granted to the defendant 
--.1.- -.-•-.r j *,T> nt. ...-.n,. A.LJ 393- 

is resirjcjeo 

• . « c trans-ictlon 

insaction aud 
• ait on a pro- 

ved gold with 
t amount, but 

, the suit both, 

the suit must be decreed as the two transactions are separate. But lithe defendant 

stamps his counter claim properly the two cases can be tried together in one suit. 

But the finding of the stamp paper in the Appellate Court will not validate the courter 
claim in the trial Court, the dependant’s remedy is only to file a separate regular suit 
on his counter-claim. A. I. R. 1935 Rang. 116*156 Ind. Cas. 425. . 


Equitable Set-off —This rule deals with legal set-off only and does not apply W 
equitable set-off. 65 P. W. R. ipiyssda P. R. ioi7>»39 lad Cas. S08. An equitable 
- V. Civ, j Procedure 


■ An equitable 
• e is no ground 
irtained sums. 
■ :t VIII cf iSS9. 


, ! 'These are 


• . , ■ . • . . k that the bn- 

at the same 

• ■ , • ; . . Code was not 

, ■ . . • . which parties 

• • right of set-off 

will be found to exist not only ia the' cases of mutual debts and credits, but also where 
cross-demands arise out of one and the same transaction or are so connected in ibeir 
nature and circumstances as to make it inequitable that the plaintiff should recover 
J.T-- . .. •> 2 296 ; see also 35 C, W. N. 

:. w, N. 1360=19 c. L. j. 155 i r 
■ A, 284 5 15 A. 9 ; 27 A. 145 ! * C. W. «- 

■ j , , V . a*® of equitable set-off can be aliowea 

independently of the provisions of C. p. Code and no Court-fees need be chargeu. 
A. I. R;I930 AI1.87S=i28 1nd. Cas. 763. The principle underlying ihe cqutiabie 
set-off is that even if it is not ascertained sum, it must arise out of ibe same transac- 
tion so as to make it inequitable that the plaintifi should recover and the defendaut 
be driven to a separate suit. A. I. R. 19,0 Lah. 808=126 Ind. Cas. 444 ? 

seealsoA. I. R, 1926 Oadh 301=92 Ind. Cas. 7S7; 90 M. I- J- 

I4-(I92S) M. 'V. N. 228=rA, I. R 1925 Mad. 830. Under Order _ X- » 
r. 19, equitable set-off can be allowed on payment of Cour.-.ee in a suit to* 
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accounr. Such sei-off h not governed by Order 8, rule 6. A. 1 . R. 1^31 
Cal 358 = 35 C. W. N. 17 = 132 Ind. Cas, 195 A legal set-oiT requires a Court- 
fee^ because it is a claim that might be established by a separate suU in 
^'bich a Court-fee would have to be paid. But there is no such fee required in the 
case of an equitable set'OlT which is for an amount that may be equitably deducted 
from the claim of the plaintiff, where a Court-fee has been paid on the gross amount. 
An equitable set-off may however only be claimed by the defendant for a claim 
.arising out of the same transaction as the plainiifPi claim A I. R. 1934 All. 115 = 
1934 A. L. J. 421. A person cannot have a share in an estate by way of inheritance 
..-•i.... • . j.» j . . gygp though the debt be time- 

■ n order that a claim for equitable 

e cross-demands : it is further 
■ them which makes it inequi- 

. hen the demands arise out of 

the same transaction or when there is on each side knowledge of aod confidence 
in one debt discharging the other. 40 C. W. N. 75. 

la a Buit for rocovery of money. — Every suit in which the Anal decree is 
for money is a suit for recovery of money. 10 A. $87, It is doubtful whether a mere 
suit for account is a suit for recovery of money. 13 I. A. 48 (56)= 13 C. 124. A suit 
for enforcement of mortgage security is not a sun for recovery of money. 8 C. W. 
N. 174. Set-off cannot be claimed in a suit for damages for breach of contract. 2 
L. U. R, ig6. Even in a money suit set-off cannot be allowed unless the sum is 
ascertained and legally recoverable. 1 P. L. R. 615 = 2 P. L J. 451 = 40 lad. Cas. 
150 : see also 38 Ind. Cas 203 ; 1936 A. M. ]. 60. That the suit is based on nego- 
tiable instrument is no bar to claim for set-off by the defendant. A. I. R. IQ31 Nag. 
12=130 Ind. Cas. 87. In a suit for money tbe defendant claimed to set-off a sum of 


1931 Cal 23= 1 29 Ind Cas 420=57 C 85$. A suit on a pcomissoiy-noie accompanied 
by deposit of title-deeds is a claim for recovery of money as the words ‘'suits for 
recovery of mone)" do not necessarily mean a suit for money pure and simple. A 
1 . R. 1933 Rang. 13. Set*of! under rule 6 bas wider meaniog than English set-off, 
but not as wide as counter claim. A. I. R. 1934 All. 543. A set-off under Order 8, rule 
6, may be pleaded by a defendant, although claim of the plaintiff is denied. Set-off 
IS not merely a defence to the ptaimifTs claim, and a decree may be granted to the 
defendant although the suit of the plainiifl is dismissed. /Hd. Court nausl treat 
defendant’s claim under Order 8, rule 6, as plaint and grant decree under Order so, 
rule ig (i). /i/d. Where a plaintifl sues several defendants, alleging a joint debt, 
a defendant, who denies the joint debt may plead a set-off due to him alone The 
illusiration (g) to this rule does not prohibit this. There is nothing in the wording of 
this rule to show that such a set-off could not be pleaded. litd. 

Aecertained sum. — Ascertained sum does not mean sum admitted by the 
plaintiff. The term is simply contradictory of unliquidated damages, that is the 

sim of money o* .» if— t. v-.v j 

as well as mesft’ • ' ’ ’ • ■ ■ 

Cas 3<o 5 22 A 11 ' •. -I ■ ; .it 

Ind. Cas. 193. ■« ■ ■ ■ 

Cas. 367. A Cl ■ ■ • • • 

admitted is a c • * ' : : • . 

decree for sale directing accounts to be taken of what is due nnder the mortgage 
cannot be a set-off under Order VIII,rule6. A. I. R. 1931 Cal. 23=57 C. 855 = 129 
Ind. Cas. 420. Set-off claimed under Ibe basis of damages lobe ascertained after 
the protracted enquiry cannot be allowed as such. A. I. R. 1929 All. ^2 = iii Ind. 
Cas. 790. Party can setoff the costs awarded to him by one order in the same 
suit as against those awarded to another party by a subsequent order in the same 
suit. 2 P, L. W, 62 = 39 Ind. Cas. S88. Sums speci6ed are not necessarily ascer- 
tained, so that they may be legally recoverable within the meaning of Order VIII. 
rule 6. A. I. R, 1926 Sind 225 = 21 S. L. R. 385. -In a money suit set-off cannot be 
allowed unless the sum is ascertained and legally recoverable. 40 Inch Cas. 350=2 
P. L. J 45i = (|Oi7) Pat 279; 38 IniL Cas. 203. 

Counter Clnitu.— Disiinctioo between set-off and counter-claim is that set-off 
is for ascertained sum or it must arise out of the same transaction as the pbiotiff's 
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claim. Counter-claim need not arise oat of the same transaction. Sei-ofTis ground 
of defence and it should be pleaded in the ivruten siatemeni. Counter claim is not 
any defence to the plaintiff s claim, it is goM ground of independent action azaia^t 
the plaintiff. If the statute of hmitaiion is pleaded in defence of set-off, the 
plaintiff in order to establish his plea, must prove that the set-off was barr^ when 
the plaintiff commenced his action. Id the cas'*, however, of counter-claim^ it is 
enough for the plaintiff to prove that the counter claim was barred when it was 
pleaded. A. I. R. 1923 Bom. 113=24 Bom. L. R 998 = 77 lod. Cas. 943 , see also 
66 Ind, Cas. 209=48 C. 817 = 25 C. W. N. 8oo=A. I. R. 1921 Cal. 67 ; 67 Ind. Cas 
326=24 Bom. L. R. 328=47 B. l82=A. I. R. 1923 Bom. 24 ; A. I. R. 1934 All. 427 5 
A. I. R. 1923 p. C. 114=40 C. L J. 1=28 C. W.N. 689=50 I. A. >62 = 4 Uh.28l = 
25 Bom. L. R. 1248=45 M. L. ).497®33 M. L. T- 349 = 40 C, L. J. I (P. C.). There 
is a different terminut ad duem for the case of a mere set-off and the case of 
counter demand. In the former case the amount c'aimed must be legally xccovciaWe 
by him on the date of the suit, while in the latter it must be legally rccoverab.e 
by him on the date of his wiitten sutement A. 1. R- 1934 Alh 4*7 = i934 A. L J. 
286=150 Ind. Cas. 105. Counter claim if properly stamped may be tried as_a 
Cross-suit. A. I. R. 1924 Rang. 346=2 Rang 276 = 82 Ind. Cas 721. Counter cUun 
must be within time at the date the defendant files his pleadings. A. I. R. >925 
Nag. 445 = 89 Ind. Cas. 371. A set-off under Order 8, rule 6, i* wider than a set- 
off at English law hut it is not as wide as a counter-claim. When the provisions 
now embodied in Order 8, rule 6, were framed by the legislature the word counwr- 
claim was not introduced, but some ol the atttibuics of counter claim were given to 
a set-off and some of the attributes of set-off at English law were modified. A 
set-off under Order 8, rule 6, is not as wide as a counter claim, as the soit of 
plaimiff must be for recovery of moeny and the set-off of the defendant most 
of any ascertained sum of money legally recoverable by biro from the jjlanit'ff 
A, I. R. 1934 All. 543 = 1934 A. L J. 393=150 Ind. Cas. 433. No provision H 
made by C. P. Code, Order S for counter-claim in money suits though it 
■vides for set-off 80 fad. Cas. 192. Claim to share of profits realised by manager 
of the tenancy land, cannot be a set-off 10 a suit for contribution of rent between 
the pUimiffi aod the defendant but can be allowed as a countefclaim. A., !• 
1936 Nag. 155=8 N. L. J. 205-92 Ind. Cas. 74. Ordinarily a delendant 
alfowed to set up a counter-claim in answer to the claim of the plsloiiff but the 
may grant equitable relief to the defendant in an appropriate case and enable^ 
defendant to claim compensatma for loss occasioned by the act of the^ plaintiff. 

59 C. 833. Where defendant makes a counter-claim to the plaintirs suit and the 
(fourt decides to hear two together but the plamiiiT withdraws his suit with 
liberty to bring a fresh one, the couaier-clalm can be continued as a plaint and pm* 
ceecfed on merits. A. L R. 1934 Rang. 160. 

Same Character,— Claim to set-off is not allowable where the parties claiming 
are in different capacities, A. I. R. 1927 Lah. 228 = 8 Lah. 105=28 P. L. R. 427“ 
101 Ind. Cas. 762 ; see also 39 B 131 = 16 Bom. L. R. 746 ; 5 A. 299 i A. 1. R- >93b 
Pesli. 57. Where capacities of the parties arc not varied, defenda nl is entitled to set- 
off wages due to him by the plaintiff. 41 C. 163= 19 Bom. L. R. 67=30 Ind. Cas 17 


set-off commission for tent collected. 38 Ind. Cas. Ti. 

Omission to claim set-off— Omission to claim an equitable set-off or a 
counter-claim does not bar a fresh suit A! R. 1926 Mad. 1020=51 M. L.J. 258“ 
97 Ind. Cas 437 ; see also go Ind. Cas, 465=49 M. L. J. 192 = 1925 M W. N. 228=*A' 
1. R. 1925 Mad. S30. Set-off which is not claimed as such in the suit cannot be so 
claimed in execution. A. I. R. 1924 Oudh 434=11 O. L. J. 517=27 0 . C 248“8i 
-Ind. Cas, 651. Omission to plead set-off does not bar a fresh suit but it was so 
pleaded, and was within the competence of the Court, but was not allowed by the 
Court, bars a fresh suit in respect of the whole or part of It as the case maybe. 
12 L. W. 173=60 Ini Cas. 216, 

Limitation.— If statute of liroiialion is pleaded in defence of set-off the plaintiff 
in order to establish his plea, must prove that the set-off was barred when inn 
plaintiff commenced bis action. A. I. R. 19330010. 113 = 24 Bom. L. It.9jS=77 
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Ind. Cas 943 ; see also 7 A. 284 ; 39 M. 939 ; 31 T. L. R. 107=122 InJ. Cas. 490. 
Claim which is time-barred cannot be claiis^ as legal set-ofF. A. I R 193^ Pesh. 
S7=i6o tnd. Cas, 908. Uut lime-barred debt may be claimed as equitable set-ofT. 
A. I. R. 1926 Pat. 77“ 7. P. L T. I sS=<»93 Ind. Cas. 785 v see also 14 C. W. N. 170 ; 

12C. W. N.60; 19 C. \V. N. Ilf. - r 

only bars ihe remedy and does not • • - - 

plaintifl and not the defendant. A. I. 
barred at the lime of filing written 
Cas. 938 ; 44 Ind. Cas. 428 = 34 M. 1 
183 = 26 M. L. T. 276 = 53 Ind. Cas. 

' Not exceeding the peouniary jurlediction — The arhole of the sum 
claimed as set-olT should be within the juri^iction of the Court. A. I. R. 1925 Rang. 
22 = 2 Rang. 349=84 Ind. Cas 956 ; 84 Ind Cas. 971 =A. 1. R. 1925 Rang. 65 = 2 
Rang. 462 ; see also 20 C. 527 ; 3 N. W P H.C. R. 114 ; i? P. R *890 ; 
21 C.4ig ; 14 11. 371 ; 15 A. 404 ; 18 W. R. 339 ; but see 12 B 31. The amount ol 
the set-off must be wtihm tt* - — * "• 
which the plaintiffi's suit is bruu . • 
cognizance of the Court. A . 
such that if it is made the ■ 

within its jurisdiction. Bui c * * ■ ... 

to an action, even if it would have no territorial jurisJiction in respect of the 
subject-matter of the set-off, if a suit was filed in respect of such subject matter. 
In this respect there is a disunction between set-off and counter-claim. In one 



at his op'uon, subject to certiin rules, m order to avoid muliiplicity of proceedings 
between the parties. 34 Dom L R. 1401 


Court fee— Court-fee 18 payable lor the excess over plaintiff’s claim In case of 

- .. .. for ihe excess Is prayed 

‘ * lea of saiisfaction cannot 

'• * ..... J27 Nag. 120-9 N. L. J. 

■ ■ ‘1 • . ■ • • • •• •• im aod might be esia- 

• • • ;. ••• • to be paid. Out there is 

• • • ■ • • for an amount that may 

r. ,*■' * ‘sa Court fee has been 

paid on the gross amount. An equitable set-off may however only be claimed by 
the defendant (or a claim arising out of the same transaction as the plaintiff's claim, 

A. I R. 1934 All. 115. 


‘ ■ " ■ the extent of attorney’s 

wlih costs to be paid 
176—128 Ind. Cas 24 
to intercept a set-off 

*• ' ' • • — of discretion. Attorney's lien is not 

■ ■ ■ ■ ■ 34 Bom. L R. J429-A. 1. R 1932 

' ‘ ■ ; ; • » relating to solicitor’s lien in the 

I I ■ • • ■ • • • 'leTant principles of English law— 

■1 ■ „’he preexisiiog law on the subj'eci. 

JO C. \v. N. 1037 


Bub-aection (2)— The Provisions of Order 8, rule 6, and Order 20, rule 19(1), 
read toghiher, show that the Coun must treat the claim of the defendant exactly 
as li the defendant had filed a plaiat and the Court must piss a decree in favour 
of the defendant, i{ his claim is established, even though the claim of the plaintiff 
against the defendant is dismissed. A. I. R. 1934 All. 543-1934 A. L, J. 393 ; 
A. I. R. 1934 Rang. 160-152 Ind. Cai 552. Where there has been an order for costs 
against the defendant and costs have been taxed and the precis; amoant of the taxed 
costs his been paid into Court, the defendmt is om entitled to a set-oil claimed 
by him against the plainiifTio answer to the plaintiff's attorney's cLum to exercise 
liis right of hen. 40 C. W. N. 45S. 
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7 . [R. S. C. 0 . 20 , r. 7.) Where the defendant relies upon several distmcl 

Defence or set-off founded defence or set-off founded upon 

on separate grounds. separate and distinct facts, they shall be staled, 

as far as may be, separately and distinctly. 

8 . [Neiv.] Any ground of defence which has arisen after the instituiion 

Ne« ground of defence. »>’'•»'. fl>= Presentation of a trtiuen 

Statement claiming a set-off may be raised by 
the defendant or plaintiff, as the case may be, in its written slaieramt 

9 * [S. 112 .] No pleading subsequent to the written statement of a 

Subsequent pleadings, ‘’S-''!!"'?,",* ‘'"a" "•’'I”' 

* off shall be presented except by the leave of ine 

Court and upon such terms as the Court thinks fit, but the Court may at any 

lime require a written statement or additional written statement from any of 
the parties and fix a time for presenting the same, 

Notes — In order to file pleadings subsequent to written statement, order of Court 
IS necessary. A 1. R. 1923 8031.393-27 Bom L. R. 890 = 91 Ind. Cas. 272. But 
Court has discretioriary power to allow additional written statement setting op totally 
new case. (i9«8) Pat. 323='t8 Ind. Cas. 746, Order VIII, rule 9 and Order XIV, 
rule 5, preclude parly to adduce evidence with regarl to any plea unless if vrdtteu 
statement is amended and issues framed accordingly. 25 M L. T. 2S7=(i9«9) 

\V, N. 23 = 9 L. W. 198 — 49 Ind Cas. 273. Under Order 8, rule 9, an addhionil 
written statement otherwise than by way of defence to a set-off shall only ^ 
presented by leave of the Court and on such terms as the Court thinks fit and brnce 
a inlnot defendant is not entitled on attaining majority to put in an additioMj 
written statement without leave of the Court consequently the refusal of the ttui 
• • ■ • » • would not be a matter 

• • • A. I. R. 193s 


Court to gram -- » 

with which ih 
41 L. W. 640= 


10 . [S 113 .] Where any p.3tty from whom a written statement fa so 
Procedure when party fails fails to present the same within the time 

to present written statement Court, the Court may pronounce 

called for by Court. judgment against him, or make such order m 

relation to the suit as it thinks fit. 


n addition of new rules m Allahabad, Bombay. C. P., Lahore, Oudb, 

Patna, Peshawar and Sind.— F/* ta/ra. 


appliw only on failure to file written statement required by 
o W N -tm A. I. R. 1925 Oudh 567=I3 0 .L.J.J 3 J=;* 
O. WN. 391 -^ Ind. Cas. 540; see also A. I. R. 1928 Rang. 26l“6 Rang. 
li. fni? enables the Court to declare ex parte against defendant on 

his failure to file written statement within fixed time, f^l?) M. \V. N. 24i=*<®f“^‘ 

f written statement must bs unconditional, otherwise decree 

wou d be interfered wuh in revm^^^ A. I. R. 1927 Mad. roo7 = S3 M. L- J- 

nlVfv L has power to strike out defence of default'“S 


A.I-K'.l« 5 l-ah 4 S 9 - IS ‘"J 


ORDER IX. 

Appiarance of Parties and Conteguence of Non-appearamc. 

1 . [S. 93 .] On the day fixed in the summons for the defendant to appeat 
Parlies to appear on day answer, the parties shall be in attendance a 
fixed in summons for defendant the Court house in person or by their respect^ 
to appear and answer. pleaders, and the suit shall then be heard unfw 

the hearing is adjourned to a future day fixed by 
the Court. 



0.9.r.2.] 
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Scope of Order IX.— Tte proTisioss of or<*er TX are eot ipplicaWe to eiecoiloa 
proceertir.es. A.L Iv. 19:9 Lat, 744“*s* Ind-Cas. 1S9 ; see also A. L R, 1925 Ondh 
5S==28 0. C. isS“B; lod Ci*. 450jA, LR. 1925 Cal. 5io-=4i C. L. J. 2S5-79 
lna.Cas,3Si ; A.LR.i9:t Sind 55-17 S.L R. 105-83 Ini. Cas. 749 ; 8 S. L. 
R. 525 : 5 P. 1- W. 2cS ; 15 A. 84; iS B. 429i .A L R. 1028 Mad. 4J2“ 
50 1.L L. J. 3:0=23 L. W. 327-{>9:6) M. W, N. 245-92 loi Cas. 535 ; AL 
R. 1927 CaL 420—100 Ind. Cas. 51B ? A I. R. 19:6 Cal- 735“43 C. L. J. 2S3— 94 Ind. 
Cas. 173. This order 5s also not arpllcahle to Prorinrial InsolTency Act regarding 
ananteeat order. A. L R. 19:6 Mad, 942 = 49 M, 933“5t L- /• 2o9=fi926) M. 
\V. K. 674=97 Ind. Cas. 706, Order IX also does not apply to Order X, rale 4. A I. 
R. 1921 Mad. 417-14 L. 15=63 Jod. Cas. 951, This order is aot applicable 
where Cnarts s’t after prescnbed limes •wiibont coaseat of parties aad pleaders. A. 
L R. 1925 Pat. 772=4 Par. 646—26 Cr L. J. 1441 = 89 lad. Cas. 961. Byrirtoeef 
sectloa 141, C. P. Code, this order is trieoded 10 appTicatioas onder Order IX itseK 
AIR- 1926 Mad- 325-50 M, L. J 75-23 L. W. 409-92 lad. Ca*. 802. The 
rales of this order ia sirictaess do not apply 10 Probate Proceedirgs 29 Ind. Cas. 
133— 13 A L. J. 441 =37 A. sEa An Issne iclerred 10 a Ciril Court for decision by 
a Ret^ne Cottrt is an original matter in ibe natore of a sbiL Tbe OrU^Conrl has 


such a case the pmeednre is laid dowm in Order 17. »bith deals with adjournment. 
i56Ind.Cas.754-ig3S AL J. 209- A L R. 1935 AIL 210. The prortsioas oftbls 
order do not ia lenas apply to exeenttoa proofings hot applications can be res'ored 
onder the ieierent powers of Conn. 13 *Lai. 761 — 142 lod. Car. 686-34 
P, L. R- 70- A. LR. 1933 Lab. 99 j see abo 145 lod. Caa 9?S-*933*A, L. J. 
1033 ALR. 1933 AIL 753 iF B); 143 Ind. Cat t-37 M.L.W, 607-i933 
566-64 M-L. J 664-56 Mad. 490-A L R 1933 Mad. 4>6 (F. U)5 jysind. 
Cas. 65-35 $ L R. 47S-A I R i93iSind97(F B) 

Scope of the section —£x decree cannot bejotiiCed when ilie case 
is taVen for hearing on a wrong da-e and a party apply lor time. A. !. R. 1919 Pat 
Co9“40P- 1- T. 569-120 lad, Cas. 304 Mere pretence of party ii appearance. A, 
L R. 19:4 Nag. 26-76 lod. Caa 2E8 ; see also A1 IL 19:2 Pat 485=1 Fat. 188- 
68 lad. Cas. 337. Appearaoce by a pleader means appearance by a pleader wheo 
heisdoly iastma^ and able to answer sQ the material gueiliODi. A 1. 11.1928 
Mad, 831 = 110 Ind. Cas. 377 J A LR. J929 AIL 729=96 Inrt. Car. 564 j El Ind. Ctt 
107=47 M.L. J. 514 , 22 A 06 s 4 C-318 J A L R. >922 Pat. 4^5- 1 Pat. 188=69 
lad. Cas. B37 ; B A 140 t 4 B. H. C R. AC. 206 5 20 A. 195 j ir C. O'iS • 23 H. 414- 
The term "day fixed ia tbe sammocs** reler* 10 the day fised Jur ll*e first litaring 
ofthesnit 2AC7— jL A 233. The mere potung of a writ'cn s’.aienieul is $va 
appearance. 1 N.IV. P. H. C. K J54. 


2. [S. 97.] IFbere on Ibe day so Cscd it is found ibal tbt suttruionj iiff 


Dismissal of suit where 
sanitnrins not served in con- 
scqacnce of pbiniiff's failure 
to pay costs. 


not been bct»xi3 upon the d' fvndoni lu 
segnence of Ibe failure of Ibe jilaintifTto i>ay the 
CcMirt-f'-e orjrost&I cirtTf'e (if ctiy) cbjryrab},; 
lor snub stance. Ibe Court may lurf'C y.tiordev 
that Ibe suit be disiin?t>.d t 


Proeided that no sacb order sbalj bv auadt rltbyuyb tb*. b 

Ixcn served rpoa the dt-fcndanl, if on tbe day fixed lor Amu tv rppi cr eiv3#t. 
he attends ia person or by a^wil * ben be is » lion «-d tv rv^c-nr by vjv nL 


A”. For local amendment in Allahabad.— 'I'li'r 


Scope— When a time n not the <t'‘OOMtvf j>*v »»» f« v |iu 4ird<'» J 

dismissal H irremlar. 3 U L K Ajrp aj-ijW « tyj •. 158 Ii.d fjy, ■'Al. 
section is only applicable incase* in wlii'b s>ln<ii'<f' t.'ib tv ti'.' (-.>« rl 
first hearlrip 65 p tV K 1908 Tl..- def.mlt inirt* f ibi* nit- 4,..,.^ 4.; «i . 

pl^’Otfr* omission to dejiosrt tl>e s^jU'site m tl.r jn-i}** if « 

tsccscd by the fact ol its l.aiinr Iweo •wimu'iurt by t»» lyv^ipi.i 
11W.R.417. Tlie failure con enijii t»»,d by 0«d«* IX. 
aa tnt're om-ssinn to joy the sei|«>srte Cvo'tR*-, in't r'w Ur-t<irt<i an 4 -<i « 'v.i 






m crrz. t7f/:tzr:v3^ 


<5 


S55^ '.i Ctri*T rZ^—Tji* ywVrtTS ftf <<r^'?ir fZ vt s/v* i’j’jfTfCs'yif W ev«.i:j»rrt»t 
t. A-L 2- s^?5 tat, 7it«»rs; C*-i- f ; ?>« A-'’'vi. A £. 2^ 
tT.f, O**. 4*W.;A^ t2- f;r: 

U^.Cas.,''- • f-,t.y.ty:z S^nti J5-S7 2. rt^r Ci? r^; r®, C^ 

K, -r-s : s' 2, ’Sr, SS-l ; ;s A_ a< ; ft R. /r',s A- IL 2 Jf*f, xr^* 

sv 3C L-f- T^y^rs r- TT, rrr-''r-,ri, 3f- 'Sr, ?r, jr;- r-t^, Cix 

R-c^Ci-ljsf-siKEvlfCti srt;A>t 2 , !>;-♦£ Ti/f, 

rrs- 'Tsis ■H'4*r3n**5 3fW aacnrsV* ff 2 si'*''rt/'j-}. 

axctutaiMS iirfe'- A^ t. 2- f^rrC ‘■^•ysc, JC — XC 

TT.jj-.ii'x-irttfiL.Cixrz. : 

?- fjT? 3f*C A*7«P4 L, 7IV ff»^; ft/, C«,<yC?, ITu't t«'5*r- Tt 3^^ accJirsitr/r 
»5i!rsG«m iTcai^sf jrwrTvt-? '■mi»« V^i^ne 'y'jarfet at/ A— 

L 2 , t 5 ::s? 3 .-, 57 r»i ?x-, irZ-sC :L J- Ca t- ^r, 

9«ffyt ff%C.2-.Ovif,/i'5 'jrier s-rVit/i-fft at^iar'/vit swrjiir r>ji»r-CZrpJ<';C 

A^ L 2 , 3Ci/, S:?-5f>3C I- I TJ-Jt £, X", Ct/.Ct’- tt-i. TTi^r 

nfiKSttf tGn cii^tr st crfrnjKt rfHt aitcatci/r.a Rrafw'rt j.-Vft/.^'C. 

fsT*f* A_ L.^, ^rf*^ A.tflfi, At soft? rifisn/ tH * Ct'C //ttT-jTrtrt ?;«• 

* 2*wnrteG»n^ is at c/jt*'*- SKT'.^r fix ;5«t i-tnirr-*/ *«uf', 7j<r C'»'C Cwr* V.t 
5n'''‘>rcr'rtt at/ir t5*f pri'nawTnt *. rxa t.i/ •v'far'j ‘Katil»raritit4ttJr/ii/rt>i. ftv' 

rttJf s^rrrn^asrHrffifat AaT-Aca »t/st /artTi^t 'TusT'Kiwtat rfia 'Hi'r'ft. A,-£. 

2. A-L V.^tyyL A, C- J,- 3;f - A- ;rA- ‘^'S f-fr-pant af lO-ijr 5 C- 
\if SjtfuwT'ja* r5t aiv tt x'A-v.^'^vfK /wf ^rs-'t^ir a''5{<*<<irf»t/wr3it 

a.'rw-fja^-jnsrrfSRtS.atSi.fcfjixa-jaaaj'ar rtni*C'*-«’^''/3»»rnijaffri< Ztr 

»iaSic» 6 * 2 <t?'ta*(iir? 'ti-ffijrvrt ji C’'f«r ff, '»'tia5i iaafft'/v 
f5^ tt/.C«,r5i*e.3;5 A- t. f, »>•*. t ? C37s AX s'>t. Tj« jatn -Jatf rt/rtit 
'U-Ssr (fit a«n itt fWrK-j wJj k CTjetJt'aa trvtwc.n-cJ 'vn* JtaJTtt-att as.t Sit r»<vt.< 
anifi?r f\K rn£«T3S A<v*-!rT <if Cvn*. t* 'IX\ 5t/ C<r. 0/y^*^t 

2, L, 2, r?*X 1. Sc. 63 '' LiTi ; j«? s at 'xf it/ Tit P. r 

ft-sA-t.a:-r3"A..i rtf / ft . : sm c»t »»r tf ::.x tr tt 3 ?. 

^ymu 3c t- f sfia. ta/v*- : '«• f','.: sfi-i. <si 7 Ri; effft-r, 

Cis. < 5 -r^a. 1 . V r':-*- C 2 r33; '.•n/. 3r 5 ft. 

ai Sirt £> tjtrtrt' vt .ti'^'iTa.-i ■y'l^n fia ■taae 

ftrilras J5tf Smrttx at i •'t'lj »t/ t 24-~» ttt' » ma ^ 
fiiV2*«2, XT- 5t(>«sit Itrf C*t fru. Sftr? 5 ''*a»ta,t tf 3a:“-» a tt 5 «rt.ia,e A. 
tR-p^f.cJTj^-rf-rt'-vfi-Cjt.rt.t; ittiJa* A_ X X t*,fs?ii. its-s Rir, ft?.- 
tt 6 i/-Cis.s^^ A-fVKri-tttSrt ^ciffitr *t«xit ttatuntts V* jfet'f'W ar*ii« 
3t js (fitft iaamatnst' an/ a'AV at an-rrrr a J sttsit/al '•tuni'ctnc. A-. £. Tt-, f^rt 
3f i.t iff * f M twC OtJ, ;rr ; A_ C. X fjaj A-X rs; -’•/- Iaa.'Cvs <.x. ; 1* fit/. C.tt 
6 iT-ir iC-rd;/- L :E, c::! 

Ct/,Cas. ?rr ; t A— Pc; ; a R,K.<Xi, A-C-saf yat A, tjt ^ ;; Xfitf s s' ft,/;/, 
Tjt rent 'tiff •*/ lit. tfi* srTJmfit'f'rt^fct at. fie /i 7 j.-at 5tr fit ffra- Sttrnii 
affitatic. ;A..K<r»» 5 L A_ Tit mitre yn ..nr if t- ■»''''« 5 3 « 

tn^aannrjs, f S’, X',>, 55. C f Jt- 

2 , lX ‘^aitre at fti; v. ~ js 5vst/ ftac Mt aimm/Vf; .Hat 
sitt r.att «r»t/ •swe fue lirSctittrc at. tw 
C.jatti«i. sf sue ••Vre -p^rjnjtrct if fTt £i.rirre tf ftit tft.'nr.:r 6 v ttr tTiit 
Oimmnat ane at-it.-f.ti ttn- r-trir-j'- rSa-r-' Y nn r,- 

v-tiwats «f ^5.'niffi Xlnrs i' ''^rT-. •£ -i3tT». (<- 

ntaa-rettrs- ^ 5tr sai straxat. fae Cv.r: rj/ suit it tefitr 

' f-aaftt /jatity,/ : 

r.iat sc pyiv ftrftr Jla.l vt sia«i» aYaviit fut arnttav? tastec, 
.V tt *»T 7 -ti a^.c f at dritt/art, Yatfatiiaj atitd-fu’ H.nt av3^v,tr4-/ar‘rr‘T 
fit atritt/s 31 j^ratn ir *7 a^ ttc »t«i sc a: a Icti/ 11 atj^it ‘■-r af Jtc. 

B—Tv’x'rsl x~y^~nx n *-lafi-i.,il— 3t.iV 

Settle— t t-r.e 5 w fc-t fcr <ic -fittutiP’ at 

(Tanis'-ju. 1 i-trUar - 2. I_ J a et- af- rp X 2 , ryi ; Tt/. Cm- s^t Ti't 
jet r.ii t tnl^ ■itt’'<ta.Ait t ta'S'-i n »Hirh ^^a-trir f^.fi* * 1 ; f'l' Aa-aA eer J-.r jf-c 
5— rSd-nj^ < 32 x 2 r^itJ' Tic ftfat'i stifitr’ fun 'd't f»'nr 3 * f-c 
pr.-.frt trf.-<;"ft>T '.t f.*tr5ir tC ''-iSStilB T*.tjf*«#'f6 tit J't'Vt CvtT 3 
•trtti^ tit fitr if ra s-V'n; Stca ctci— .1*5*.^ fi" *; 'rvj^zr 
r' 1' .2./-r Tit ''i 1 lit '-vi't-nii.it.t j*r C-Zer iX ,t'c *. « arv t.vjf-.ct at 
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to pay that fee within the time which the Coort Is required to fix for payment under 
Order XLVIII, rule I, 7 N. L, R. 114, A guardian arf Is not a defendant in a 

suh, and the penal provisions of Order 9 “■ — ' ^ — — •- .1.. 

case of a failure to pay in process-fee for 
iQti. Court can dismiss a suit under this 

for not getting summons setved. A , 

Dismissal under Order 9. rule 2. on failure to pay postal charges (according to 
proviso of Lahore High Court) when process-fee is paid, is not proper. 
A. I. R. 1927 Lah. 157^9 Lah. L. j. 96«99 Ind Cas. Q09 Dismissal is not proper 
where process-fee was paid not on fixed day but in sufHcient time for service of 
summons. A. I. R. 1922 Lah. 63^4 i^h. L. J. 7f»67lnd. Cas 94;. Dismissal 
under Order IX, rule 2, is not justified if plaintiff falls to give defendant's correct 
address or does not accompany process-server, A. I. R. 1922 Lah 170=9 Lah. LJ. 
> 35^99 Ind. Cas S98. Where process-fee has not been paid for one defendant, 
dismissal as against other defendants is improper. A. 1 . R. I92t Pat. 422 = 2 P, L. T. 
256=60 Ind. Cas. 377. Court should give reasonable time for paying process-fees ; 
two days' time when party is absent is not reasonable time. 55 Ind. Cas. 650. 
Where pliintiff Jailed to file afiidavits of service of summons on guardian of minor 
defendants , decree is not binding on minor ; but dismissal against major defendants 
is improper, r P. L. T. I 3 S =55 Ind. Cas. 826. Rule 4 does not apply where date is 
fixed for paying process-fee only. A. I. R. 1921 Pat 432 = 2 P. L. T. 256=60 Ind, 
Css. 377. Where defendant astrs lime for filing written statement, dismissal under 
this section is improper, even when the p'aimiiT failed to file process-fee in as much 
as filing application amountsuo appearance. 53 lod Cas. 4 i- An order dismissing 
a suit for default is not appealable. 38 A. 337=i4A. L. J. ^7 = 33 Ind. Cas. 737. 
There is no appeal fiom the order of an appellate Court restoring a suit dismissed 
for want of payment of process-fee. 9Tnd. Cas. 484. Where the plaintiff deposited 
process-fee several times for service of summonses on the defendant but the sum- 
mouses could not be served and the Court ultimately dismissed the suit, held that in 
the circumstances it was ihe duty of the Court to direct the issue of substituted 
service under Order 5, rule 30, and that the dismissal of the suit was bad. 12 P. L. 
T 644*135 Ind. C*8. 99*A. I. R. 1931 Pat. 420. Non-payment of process-fee 
required for fresh summons with the application is no ground for dismissal of suit 
A. 1 , R. 1933 Pat. 582. 


Where neither p.'iriy appears, 
suit to be dismissed. 


3. (S. 98] Where neither party appears 
when the suit is called on for hearing, the Court 
may make an order that the suit be dismissed. 


Scope — Unless a date has been fixed for the appearance of the defendants and 

.. — r-*. •- —lied on for hearing on that date, Order 9 

. • ' ' : • ’rh, 656=159 Ind. Cas 226 The provisions 

■ is at liberty to exercise its discretion in a 
i 12 Ind. Cas, 557. The order of a District 
“ I . • Uher party appearing, is an illegal order. 

*1 W. R. 124. Where a suit is referred to 

• .... itrators, the Court has no power to dismiss 

• " The dismissal of a suit for default on 

•, ’ ad DO notice is illegal 14 C. P. L. R. 134. 

• Justice, when on tour should not dismiss 

any suit for default m appearance, without satisfactory evidence that due notice 
of iho exact date and place of hearing was given to the parties. 37 P. R, 
1904, Where'parties are absent on date of re-hearing fixed for want of time 
of Court, the dismissal if made is under Order 9. rule 3 and not under Order 17, 
rules. 32 Ind. Cas. 714 Where defendant is absent but plaimiT fails to produce 
evidence, the dismissal is one under Order 17, -rule 3 and not under Order 9 
rule 3 and no fresh suit is barred. 40 A. 590=16 A. L J. 462 = 46 Ind. Cas. 390. 
Where parlies are absent on day fixed for hearing preliminary issues, suit should 
not be dismissed. A, I. R 19*9 Lah. 830=31 P. L. R. 441 = 122 Ind. Cas. 465. 
Where date IS fixed for hearing application m suit only, suit cannot be dismissed. 
A. 1 . R. 1927 Smd 228 = 102 lod. Cas. 416 Where preliminary, mortgage decree 
for sale has been passed, an application for final decree cannot b: dismissed 
for default of appearance. A. I R. 1934 Pat. 18, Where pUintifTis ill and the 
Counsel is late only by a few minutes, a case should be restored if dismissed for 
default. A. I R 1934 Lah. 34. Where the plaintiff has deposited the fee for service 
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or summons but the summons has not been issued to the defendant, nnd a date is 

— only, the Court cannot dismiss the suit for 

• - • • Id issue summons to the defendant and Sx 

■ ■ L. R. 300-A. I. R. (1931) Lab. 69 \Vhen 


plaint and summons was not issued : 
copies of amended plaint, the non-appc 
mJe 3 and not by rule 5. A. I. R. *934 • 

F . . A- '..„3 F-. rtF>t»F ^ • 


• - intent but the parties do not appear 

* ', • ■' *; • * niss the suit for default. It can only 

• • . 1934 Lah. 237«3S P. L. R.34*- 

A suit eannot be dismissed far non-appearance on day fixed for jud/rmenf. A. I. 
R. 1927 Lah. 888 = 9 Lah. L. J. 178=28 P. L. R. 324“ioo Ind. Cas. 472. Where date 
IS only for seeing date fixed for defendant’s appearance, absence of plaintilTdoos 
not entail dismissal. A. f. R. 1995 Lah. 96=78 Ind. Cas. 15. Dismissal for 
non 'appearance of pleader is wrong if authorized agent !s present with witness. 
A. I. R. 1922 Pat. 504 = 3 P L, T. 447=f8 Ind. Cas. 659. Dismissal is also improper 
when parties are abseni at hearing for amendment of issues. 6 P. L. ]. 33t = 2 P. L. 
T. 760=63 Ind. Cas. 746. Where an adjournment had been granted at the request 
of the plaintiff, in order to enable the latter 10 amend his plaint and on the date 
fixed the plaintiff’s pleader again applied' 
tbesuiti //r/if (t) that the crder under ’ 

the Court had no power to proceed wnh ' 

could not be said to have acted under ru 1 ■ 

did m fact appear and ask for an adjoi ■ • 

recorded to show that he nas not willtat * 

plaint without amending It, 4 Pat. L.J , • 

defendant’s apper.2nce has not been fixed, rule 3 does not apply. A. I. R. 1927 AIL 
439=49 A. $92 = 25 A. L J. 437=101 Ind. Cas. 676; tee also A. 1 . R. 1921 Lah. 
320=27 P. L. R, 1921 = 60 Ind, Cas. 475 ; A. I. R, 1931 Lah. 69=130 Ind. Cas. 771. 

*•• * 3, remedy of the plaintiff lies either In 

■ moo. 39 Ind. Cas. t9t=20O. C. 66 { 

• • J. 143 ; 43 Ind. Cas. 180 ; 44 B. 767 = 

. 4 . 192$ Nag. 3 I ‘”76 Ind. Cas. 46 : 85 

• . vhere restoration is impossible for want 

of sufficient cause^ inherent power cannot be used. A. I. R 1927 Pat. 369=9 P. L 
■ • pickeiting volunteers is unavoidable 

' . default. A. J. R. r93r Pat. 87— 

. 'oration of a case dismissed under 

• • • he other prly. A. I. R. 1923 Oudh 

55 = 24 O C. 347=9 O L. J, 52-64 Ind, Cas. 767. Wnere dismissal under rule 3 

14 by Court ’ •' — r*. ,« rn..F* f« fn-i 

Cas. 203. 

R. 1920=2 . ■ ■ I ■ ■ 

of suit as s • • ■ 

M. W. N • . 

1921 M.W.:. J ■ ■ 

sideration of application for amendmeni of issues and parties are absent, suit cannot 
be dismissed. A I. R. 1934 Lah. 237. 

Appeal.— An order of disrois«.al under this section is not a decree and hence no 
apiK.al lies from it, 29 C. 60. No appHcaiioi for review is either nuiotainable, 33 
P. L. R. r909 = 44 P. L. K, I9<’9=J» I*. K. 1909(2 C. W. N. jrS P.) 

4 . 1 $. 99 ] Where a suit is dismissed ander rule 2 pr_ rule 3 .the plaintiff 


PLimliffmay bring fresh suit 


may(sut*jcct to the law of limitaiion)tiring a fr«sh 
suit ; or be may apply for art order to set the 
dlsmisnl aside, and if be taiisfits the Court that 
there sras sufficient cause for his not paying the 


C. P. Code-CO 
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to pay that fee whhln the time which the Coart is required to fijt for payment under 
Order XLVIII, rule l, 7 N. L. R. 114. A guardian arf A/r« is not a defendant in a 
sui), and the penal provisions of Order 9, r. 2 of the Code have no application to the 
case of a failure to pay in process-fee for summons to be served on him. 115 F.W.R. 

igri. Court can dismiss a suit under this order, for'**' — -> 

for not getting summons served. A, 1. R. 19 ' , , \ 

Dismissal under Order 9. rule 2. on failure to pay ■ ■ ■ . ■ ■ 

proviso of Lahnre High Court) when process- • , . , , ■ 

A. I. R. 1927 Lab. 157=*9 Lah. L. j. 96^99 lod. Css. 909. Dismissal Is not proper 
where process-fee was paid not on Hxed day but in sufficient time for service of 
summons. A. I. R. 1922 Lah. 63=4 Lah. L. J. 71^67 Ind. Cas 945. Dismissal 
under Order IX, rule 2, is not justified if plaiotifTfails to give defendant's correct 
address or does not accompany process-server. A. I. R. 1922 Lah 170*9 Lah. L J. 
I3S“99 Ind Cas 898. Where process-fee has not been paid for one defendant, 
dismissal as against other defendants is Improper. A. I. R. 1921 Pat. 422*2 P. L. T. 
256*60 Ind. Cas 377. Court should give reasonable time for paying process-fees ; 
two days' time when party is absent U not reasonable time, 55 Ind. Cas. 650. 
Where phintifT failed to file affidavits of service of summons on guardian of minor 
defendanis , decree is not binding on minor ; but dismissal against major defendants 
is improper, i P. L. T. 125*55 Cas. 826. Rule 4 does not apply where date is 
fixed for paying process-fee only. A. 1. R. 1921 Pat 422 = 2 P. L. T. 256=60 Ind. 
Cas. 377. Where defendant ashs time for filing 

this section is improper, even when the p'aintiff « 

as filing application amounts'.to appearance. 53 j ■ 

a suit for default is not appealable. 38 A. 357=I4A. L. J, 347 = 33 Ind. Cas 737, 
There is no appeal fiom the order of an appellate Court restoting a suit dismissed 
for want of payment of process-fee. 9*Ind. Cas. 484. Where the plaintiff deposited 
process-fee several times for service of summonses on the defendant but the sum- 
monses could not be served and the Court ultimately dismissed the suit, held that In 
(he circumstances it was the duty of the Court to direct the issue of substituted 
service under Order 5, rule 20, and that the dismissal of the suit was bad. 12 P. L. 
T. 644**I35 Ind. Css. 99=A. I. R 1931 Pat. 430. Non-payment of process-fee 
required for fresh summons with the application is no ground for dismissal of suit. 
A. I. R. 1933 Pat. 582. 


Where neither party .appears, 
suit to be dismissed. 


3. [S. 98] Where neither party appears 
when the suit is called on for hc.iring, the Court 
may make an order that the suit be dismissed. 


p..... ♦» . J... t. — appearance of the defendants and 

• ‘ or hearing on that date, Order 9, 

. >159 Ind. Cas 226 The provisions 

Ktty to exercise its discretion in a 
t ’ -iTas, 557. The order of a District 

" • ■ riy appearing, is an illegal order. 

I •• - 1. r24. Where a suit is referred to 

• ■ the Court has no power to dismiss 

> • ’ lismissal of a suit for default on 

lotlce is illegal. r4 C. P. L. R. 134. 

, when on tour should not dismiss 
any suit for default in appearance, without satisfactory evidence that due notice 
of tho exact date and place of hearing was given to the parties. 37 P. _ R. 
1904. Where’panies are absent on date of re-hearing fixed for want of time 
of Court, the dismissal if made is under Order 9, rule 3 and not under Order 17, 
rule 3 32 Ind. Cas. 714. Where defendant is absent but plaintiff fails to produce 

evidence, the dismissal is one under Order 17, -rule 3 and not under Order 9 
rule 3 and no fresh suit is 'barred. 40 A. 590=16 A. L J. 462 = 46 Ind. Cas. 390. 
Where parties are absent on day fixed for bearing preliminary issues, suit should 
not be dismissed. A. I. R igzg Lah, 830=31 P. L. R. 441 = 122 Ind. Cas. 465. 
Where date is fixed for hearing application la suit only, suit cannot be dismissed. 
A. 1. R. 1927 Sind 228 = 102 Ind. Cas 416 Where preliminary, mortgage decree 
for sale has been passed, an application for final decree cannot be dismissed 
for deftult of appearance. A. i R. 1934 Pal. 18. Where plaintiff is ill and the 
Counsel is late only by a few minutes, a case should be restored if dismissed for 
default, A. I R 1934 Lah. 34. Where the plaintiff has deposited the fee for service 
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Of summons but the summons has not been issued to the defendant, and a date is 
fixed for the appearance of the plainlifT only, the Court cannot dismiss the suit for 
non«appearance of the plaintiff, but should issue summons to the defendant and fix 
a date for the hearing of iho suit. 32 I’. L. R. 3oo«»A. I. R. (1931) Lah. 69 When 
the plaintiff was absent from Court on ' 

dismissing the suit for default ought to I ■ : 

Cas. 541. Where fresh summons wr .... . . 

plaint and summons was not issued ^ ' , ■ * 

copies of amended plaint, the non-appearance of parlies on day fixed is governed by 
lule 3 and not by rule 5. A. I, R. 1934 Pat. t8. Where an application to restore a 
suit dismissed for default under Order 9. rule 3, is also dismissed in default, a second 

- — •. A • 1934 Resh. 13— 148 Ind. Cas. 917. 

' • . • ■ • • of issues and the Court fixes a day 

• ' • * • Jment but the parties do not appear 

• • • ■ • * * * niss the suit for default. It can only 

• • . *. I9J4 Lah. 237«35 P. L. R. 34L 

A suit cannot be dismissed for non-appearance on day fixed for judgment. A. I. 
R. 1927 Lah. 888i>»9 Lab. L. J. 178=28 P. L. R. 324 = 100 Ind. Cas. 472. Where date 
IS only for seeing date fixed for defendant's appearance, absence of plaintiff does 
not entail dismissal. A. (. R. 1995 Lab. 96=78 Ind. Cas. 15. Dismissal for 
non-'appearance of pleader is wrong if authorized agent is present with witness. 
A, I. R. 1932 Pat. $04=3 P- f-. 'f'- 447 =f 8 Dismissal ts also improper 

when parties are absent at hearing for amendment of issues, 6 P. L. J. 331 = 2 P. L. 
T. 760=63 Ind. Cas. 746. Where an adjournment had been granted at the request 
of the plaintiff, in order to enable the latter to amend his plaint and on the dale 
fixed the plaintiff’s pleader again applied for time, and therefore the Conrt dismissed 
the suit : //<W (t) that ihe erder under rotes 2 and 3 of Order 17 of the C. P, Code, 
the Coort had no power (o proceed wiih the disposal of the suit : (2) that the Court 
could not be said to have acted under rule 3. Order 9, because the plaintifl's pleader 
did tn fact appear and ask for an adjournment and there was noihing in the order 
recorded 10 show that he was not willing to prosecute the suit upon the original 
plaint wnhout amending It. 4 Pat. L. J. 277 = 5 * Cas. 189. Where dale for 

defendant’s apperance has not been fixed, rule 3 dc«s not apply. A. 1 . R. 1927 AIL 
439-49 A 592 = 35 A. L J. 437-101 Ind. Cas. 676; see also A. I. R. 1931 Lah. 
320=37 P, L. R. 1931=60 Ind. Cas. 475 ; A. I. R. 1931 tab. 69=130 Ind. Cas. 771. 

In case of dismissal under Order 9. rule 3. remedy of the plaintiff lies either io 
fresh suit or in an application for rcstoraiioo. 39 Ind. Cas. igt — so 0 . C. 66 ; 
63 Ind. Cas. 339 ; 43 Ind. Cas 518=16 A. L. J. i43 ; 43 lod. Cas. 180:440.767 = 
22 Bom. L. R. 338 = 56 Ind. Cas. 455 ; A. I R. 19*5 Ma?- Ind. Cas. 46 ; 85 

Ind. Cas. 7S8—A. I. R. 1925 All. 425. But where restoration ts impossible for want 
of sufiicient cacsei inherent power cannot be used. A. 1 . R 3937 Pat. 369=9 P. L. 
T < . ri' . • •». pickeiting volunteers is unavoidable 

" • ■ - ' ■ default. A. I. R. 1931 Pat. 87 = 

! : I ■ • " ' • ‘.oration of a case dismissed under 

■ ■ , ■ ... . .. • he other party. A. I. R. 1923 OuJh 

55=34 O. C. 347 = 9 O. L. J. 53=64 Ind. Cas. 767. Where dismissal under rule 3 
IS by Court without jurisdiction, fresh application lies to competent Court. 58 Iml. 
Cas. 303 Same Court only can set aside order of dismissal for default, too P. L. 
R. 1920=3 Lah. L. J. 48= ig P. W. R. 1920=56 Ind. Cas. 884, But striking off 
of suit as settled is tantamount to withdrawal and therefore no fresh suit lies. (1916) 
M. W. N. 171 = 32 Ind. Cas. 634. Order X, r. 4, is not govetned by Order IX, r. 3. 
1921M.W.N. 390 = 14 L. W. 15=63 Ind. Cas. 961. Where date is fixed for con- 
sideration of application for amendineDt of issnes and parties are absent, suit cannot 
be dismissed. A. I. R. 1934 Lah. 337. 

AppeaL— An order of dismissal under this section is not a decree and hence no 
appc-xl lies from it. sgC. 60. No application for review is either maintainable 33 
P. L. R. 1909=44 P. L. R. 1909=31 P. R. 1909(3 C. W. N. 318 F.) 


4 . |S. 99.] Where 

Phinliff may bring fresh suit 
or f 
file. 


a suit is dismissed under rule 2 or^ rule 3 .lhe plaintiff 
. inay(subjcct lo Ihe law of limitatiof>)'wir>i' a fr> ■!> 
suit; or be may apply for an order to set the 
dismissal aside, and if be satisfies tlie Court that 
there was sufficient came for his not piyitig iho 
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‘he time fixed before the 
i case may bei the Court 
shall appoint a day for 


Court-fee ' 

issue of 

shall mal • • „ 

proceeding with the suit. 

N. 5.— For local anendment in Bombay . — Vide infra. 

Scope — In case of dismissal under rule 3 fresh suit lies. 14 R, D, 39S ; see A. I. 
R. 1929 All. 13I“56 a. 837=26 A. L. J. 776=115 Ind. Cas. 118. In case of 
dismissal of pauper application, fresh application lies. A I. R 1924 Rang. 161 = 2 Bur. 
L. J. 217 = 76 Ind. Cas. 785 The two remedies allowed to a plaintiff whose suit Is 
dismissed under Order 9. rule 2 or 3, C. P. Code, the remedy of bringing afresh 
suit, or of applying to have the dismissal set aside are not mutually exclusive. 
Thus, if he falls in his attempt to have the dismissal set aside, he still has the remedy 
'''' '* '■ '’•''s. 239 ; A. I. R. 1926 All. 678=96 Ind. Cas. 187. 

. ' muktear is absent through mistake, restoration 

‘ * entertained. A, I. R. 1929 Lah. 882=124 Ind. 

ih, 70=3! P. L. R. 33S«123 Ind. Cas. 834. Where 
■ ■ •. Miff, some applying for restoration, restoration of 

entire suit is proper. A. 1. R. 1930 AIL i68=(i929) A.L.J. 1103=120 Ind. Cas. 56o.In 
case of dismissal through mistake of Coutt, Court has inherent power to restore A I R. 
1928 Lah. 534=108 Ind. Cas. 603. Absence through fide mistake is 'suOicient 
cause" for restoration. A. I. R. 1926 Lah. 634=96 Ind. Cas. 88t. Remark "file” amo- 
unts to neither rejection nor dismissal A. I. R. 1924 Pat. 698 = 5 P. L. T. 567=79 Ind. 
Cas. 598. Where io case of dismissal for default, restoration against some defendants 
Is prayed for Court cannot implead them on its own motion. A. I. R. 1922 Oudh 
160=250. C. 67=68 lad. Cas. 246. Where duly authoriaed agent is persent, 
suit cannot be dismissed for default. A. 1. R. 1922 Pat. 504=3 P. L T. 447=68 Ind, 
f.. tYt.... — .. .... dismissed for default, second restoration 

=27 P. L. R. 564 = 99 Ind. Cas, 1055. Provi- 
* ■ under Order 21, r. 100. though not to Order 

. .. 4 L. T.93»{i923)P8t. 78=» P. L. R. 134-'* 

Pat. 372=71 Ind, Cas, 484. Where claim • - •••*• •« >'* 

barred, inherent power ought to be used. * : < io: i 

(1924) Pat 380 = 72 Ind. Cas. 668 Where ♦ 

rule 2 or rule 3, proceedings under rule 4 •' '' ' 

552 = 280. C. 158=85 Ind. Cas. 450. Where defendant was not prepared to pro- 
ceed but asked for time, dismissal should be under Order IX, rule 8. A. I. R. 
1928 Pat. 335 = 7 Pat, 333=9 P. L T. 669=109 Ind. Cas. 264. In an application 
under this rule, notice 10 defendant U not necessary. A. I R. 1923 Oudh 55 = 

9 O. L, J. 52=24 O. C. 347. Suit can be restored on payment of cost where 
the dismissal is owing to the mistake or laches of pleader. 43 C. 157=20 C. 
W. N. 594=23 C. L. J. 443=34 Ind. Cas. 634. Order IX does apply to execution 
proceedings. 35 Ind. Cas. 337. Rule 4 does not apply where date is fixed not 
for hearing of case but for paying process-fees. A. I. R 1921 Pat. 422=2 P. L. 
T. 256=60 Ind. Cas. 377. A suit cannot be dismissed against all defendants 
where default to pay process-fees for tbe attendance of one ofseveral defendants 
is made. 2 P. L. T. 256=60 Ind. Cas. 377. Where suit has been dismissed for 
default also application for restoration has been dismissed for default, applica- 
tion under Order IX, rule g, lies. 44 C. 950=21 C. \V. N. 30=240. L. j. 446=35 
Ind. Ca?. 613. Cases under Order XXI, rules 100 and loi are not suits within 
this rule. 52 Ind. Cas. 416. Where application for insolvency is dismissed, fresh 
application lies. A. I. R. 1928 Pat. 116=107 Ind. Cas, 842. In case of dismissal 
of suit under Order 9, rule 2, time covered by restoration proceedings can- 
not be excluded for limitation. A. I. R. 2929 Nag. 219 = 35 N. L. R. 99= 

= lt6 Ind, Cas. 509. Sections, Limitatioa Act is not applicable to applications 
under Order IX, rule 4. A. 1. R. 1928 Mad. 556=(i928} M. W. N. 239=110 Ind. 
Cas. 47 5 see also A. I. R. 1929 All 127=51 A. 487 = 1929 A. L. J. 329=113 Ind, 
Cas. 767. No Judge other than one who dismissed suit for default has jurisdiction to 
J— -f 1 • . , , . . R. 1920 = 19 P. W. R. 1930= 

• ' * • dismissed summarily. A. I. R. 

» ^ Dismissal of application for 

1. ” ’ *. •4oInd. Cas. 324=63 M. 

' ‘ - ' *..3 Mad. 55. If sufficient cause 

Is shown Court must lesiore case to file. 141 Ind. Cas. 48 = 28 N. L R. 295 = A. I. 
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M — .. 1111...- .u- , section, notice must as of right 

• ■ • ■ ■ < > 4 => 9 J 3 A. L. J. 96s«A. I. R. 

■i : ■ • restoration without its merits 

■ ■ ' ■ . within period of limitation is 

. an application for review of the 
' * ■ A. t. K, J933 Nag. 39 ; A. I. R. 

4 ' . * Hade, all interlocutory matters 

• ■ ■ • • .'ourts are also restored unless 

order oj restoration expressly menltons anything against this view. A. I. R. 1934 
Mad. 49 Where application for amendment of decree Is dismissed for default, a 
subsequent application is not birred. 144 Ind. Cas. 59— 12 Pat. i 79 s=A. I. R. 1933 
Pat. 2 o 3. Where remedy under Order 9 , rule 4 or 9 is barred by limitation, 
application under Order 47, rule t, merely to escape limitation is not maintainable. 
A. I. R. 1933 Pat. 557. If there are minor plaintiffs or defendants who are 
represented as they may be by a next friend or guardian aif litem and the next 
friend or the guardian is absent, though whatever cause It may be, at the trial, 

(1... V.. . 1 -., . , ft-.-.-*-. t,. -J. 4.-.-, 

a ■ ■ « . < ■ . suit in 

I • . ' ■ : •' 76=152 

I , tr of re- 

n ... • ‘ lin date 

c •• • ■ * .•*.*' ■ ■ " parties 

or to the parties by the counsel concerned for absence of parties on such date, there 
IS sufficient cause within the meaning of Order 9, rule 4. A. I. R. 1935 Lah. 163. 
This rule does not create but declares the tight of bringing a fresh suit while at 

suit, ' 
torS' 

If wi 

A. I R. !937 Pat, 9 . , 

Appeal.--An order under Order IX, rule 4 , is not appealable. 2 P. L. W. 17a « 
^ \ r'.. f.. =./■ ..t ...... 4. j — not appealable. 43 Ind. 

■ ■ * . default and the appellant 

• • • s pleader and learnt on 

* ■ • • • • ivit from pleader has been 

• • • . ■ • pleader tbe appeal must 

be dismissed. 64 P. L. R. 191II. Where restoration application bas been rejected 
without perusal of record or taking evidence, revision lies. A. I. R. 1927 Lah. 239 
= 100 Ind. Cas. 677. 

5 .* [S. 99 A.] ( 1 ) AVhere, after a summons bas been issued to the 
Dismissal of suit where defendant, or to one of several defendants, and 
plaintiff, after summons re* returned unserved, the plaintiff fails, for a period 
turned unserved, fails for three of three months from tbe date of the return 
months 10 apply for fresh jnade lo the Court by the officer ordinarily 
summons. certifying to the Court returns made by the 

serving officers, to apply for the issue of a fresh summons the Court shall make 
an order that the suit be dismissed as against such defendant, unless the plaintiff 
bas within the said period satlsHed tbe Court that— 

(a) he has failed after using bis best endeavours to discover the residence 


■ time, 

• such application for 

such period as it thinks fit. 

( 2 ) In such case the plaintiff may (subject lo Ihe law of limitation) bring a 
fresh suit. 

Scope— Order IX, rule 5, oi the Civil Procedure Code, is only an enabling 
proiision enacted fora special purpose only. $ Ind. Cas. 537. This rule is not 


* This sub rule was subtilulcJ by s. aol the Code of Civil Procedure (Amend* 
ment) Act, 1920 (24 of 19:0). 
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Court-fee ■ ’ ^ within the lime fixed before the 

issue of ‘as the case may be, the Court 

shall mal' . sal and shall appoint a day for 

proceeding with the suit. 

N. 5.— -For local anendment in Bombay . — Vide infra 

Scope. — In case of dismissal under rule 3 fresh suit lies. 14 R. D. 395 5 A. I. 
R. 1929 All. 131 = 56 A. 837=26 A. L. J- 776=115 Ind. Cas. 118. In case of 
dismissal of pauper application, fresh application lies. A I. R 1924 Bang 161 = 2 Dur. 
L. J. 217=76 Ind. Cas. 785. The two remedies allowed to a plaintiff whose suit is 
dismissed under Order 9. rule 2 or 3, C. P. Code, the remedy of bringing a fresh 
suit, or of applying to have the dismissal set aside are not mutually exclusive, 
-ru .. f.-,- •_ i.'. — . .. ». — , dismissal set aside, he still has the remedy 

■ J ; A. I. R 1926 All. 678 = 96 Ind. Cas. 187. 

.■ .tear is absent through mistake, restoration 

• • • lained. A. I. R. 1929 Lab. 882 = 124 Ind. 

• =31 p. L. R. 335=123 Ind. Cas. 834. ^yhe^e 

• • . ^ some applying for restoration, restoration of 

entire suit is proper. A. I. R. 1930 All.’ i68=(!929) A.L J. 1103= 120 Ind. Cas. 56o.In 
— „ -f J- — ..V. _ r^urt, Court has inherent power to restore A.l R. 

■ ' ‘ .ence through hona fide mistake is “sufficient 

‘ ih. 634=96 Ind. Cas. 881. Remark “file" amo- 
A. L R. 1924 Pat. 698 = 5 P. L. T. 567=79 Ind. 
default, restoration against some defendants 
is prayed for Court cannot implead them on its own motion. A. I, R. 1922 0“dh 
160-250. C. 67-68 lod, Cas. 246. Where duly authorized agent is persent, 
suit cannot be dismissed for default A. I. R. 1922 Pat, 504=3 P* I- ‘T. 447-68 Ind. 

Ar* tirv..* .......... '.K. jj dismissed for default, second restoration 

i -27 P. L. R. 564-99 Ind. Cas. 1055. Provi- 

. under Order 21, r. 100. though not to Order 

.* 4 .. L. T.93-{i9:3)Pai. 78-1 P. L. R. 134-a 

Pat 373—71 Ind Cas. 484. where claim is substantial and is hkeiy to be lime- 
barred, inherent power o«ht to be used. A. I. R. 1924 Pat. 274=4 P. L. T. 647— 
(1924) Pat. 280-72 Ind. Cas. 668 Where execution application is dismissed under 
rules or rule 3, proceediags under rule 4 cannot be laicen. A I. R. 192S Oudh 
552 = 28 0, C. 158 = 85 Ind. Cas. 450. Where defendant was not prepared to pro. 
ceed but asked for time, dismissal should be under Order IX, rule 8. A. I. R, 
1928 Pat. 335-7 Pat 333=9? L. T. 669=109 Ind. Cas. 264. In an application 
under this rule, notice to defendant is not necessary. A. 1. R. 1923 Oudh 55 = 

9 0. L. J. 52 = 24 O. C. 347. Suit can be restored on payment of cost where 
the dismissal is owing to the mistake or laches of pleader, 43 C. 157=20 C. 
W, N. 594 = 23 C. L. J. 443 = 34 Ind. Cas. 634. Order IX does apply to execution 
proceedings. 35 Ind. Cas. 337, Rule 4 docs not apply where date is fixed not 
for hearing of case but for paying process-fees. A.l. R 1921 Pat. 422=2 P. L, 
T. 256=60 Ind. Cas, 377. A suit cannot be dismissed against all defendants 
where default to pay process-fees for the attendance of one of several defendants 
is made. 2 P. L. T. 356=60 Ind. Cas. 377. ^Vhe^c suit has been dismissed for 
default also application for restoration lias been dismissed for default, applica- 
tion under Order IX, rule 9. lies. 44 C. 950=21 C. W. N. 30=24 C. L. J. 446=35 
Ind. Ca?. 613. Cases under Order XXI, rules loo and loi are not suits wlihtn 
this rule. 52 Ind. Cas. 416. Where application for insolvency is dismissed, fresh 
application lies. A. I, R. 1928 Pat. 116=107 Ind. Cas. 842. In case of dismissal 
of suit under Order 9, rule 2, time covered by restoration proceedings can- 
not be excluded for limitation. A. I. R, 1929 Nag, 219 = 25 N. L. K. 99= 

= it6 Ind, Cas. 509. Sections, Limitation Act, is not applicable to applications 
under Order IX, rule 4. A. I. R. 1928 Mad. S56={i928) M. W. N. 239=110 Ind. 
Cas. 47 ; see also A. I. R. 1929 AIL 127=51 A. 487 = 1929 A. L. J. 329=113 Ind. 
Cas. 767. No Judge other than one who dismissed suit for default has jurisdiction to 
set aside order of dismissal, 2 Lah. L. J. 48=100 P. L. R. 1930= 19 P. W. R. 1920= 
56 Ind. Cas. 884. Restoration application is not to be dismissed summarily, A. i R> 
J927_ Lah. 71 = 27 P.L.R, 564=99 Ind. Cas. 1055. Dismissal of application for 
making final decree does not bar subsequent application. 140 Ind. Cas. 324=63 M. 

L. J, 719-36 M. L. W.638 = 56 M. 3io=A. I R. 1933 Mad, 55. If sufficient cause 
Is shown Court must restore case to file. 141 Ind. Cas. 48 = 28 N. L. R. 295=A. 1. 
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U. 1933 Nag. 39 Where ihc suit restored ander this section, notice must as of right 

»,« • J ,f .1 •, 4-., . 1-1-1 n-r 804=1933 A. L. J. 963 = A. f, R. 

' ■ ar restoration without its merits 

• in within period of limitation is 
• ■ * ■ An application for review of the 

■ ■ * * . A. I. K. 1933 Nag. 39 5 A. I. R. 

1934 Pesli. 13. Where order of restoration is made, all interlocutory matters 
whether pending in trial Court or appellate Courts are also restored unless 
order of restoration expressly mentions anything against this view. A. I, R. 1934 
Mad, 49 Where application for amendment of decree is dismissed for default, a 
subsequent application is not barred. 144 Ind. Cas. 59= I3 Pat. I79=A. I. R. 1933 
Pat. 20S. Where remedy under Order 9, rule 4 or 9 is barred by limitation, 
application under Order 47, rule 1, merely to escape limitation is not maintainable. 
A. I. R. 1933 Pat. 557. If there are minor plaintiffs or defendants who are 
’ -- — -■* ‘he next 

■ ■ . • . ■ ■ le trial, 

■ • . ^ ; ptssed 

• • ... 1 ■ . sujj in 

‘ • . ...... 76 = 152 

• ‘ * ;r of re- 

■ • • • • • tin date 

■ • • *, • • ■ • parties 

or to the parties by the counsel concerned for absence of parties on such date, there 
is sufficient cause wnhin the meaning of Order 9, ruU 4. A. I. R. 1935 Lah. 163. 

ll- • • • ■ 

8 ' • • •« . . • 

It .... 

if - • 

A. I R. 1937 Pat. 9 

Appeal.— An order under Order IX> rule 4 , is not appealable. 3 P. L. W, 172 = 
42 Ind Cas 613. Refusal to set aside order of dismissal IS not appealable, 43 Ind. 

”” , . — '...j for default and the appellant 

I his pleader and learnt on 
ffidavn from pleader has been 
he pleader tne appeal must 
be dismissed. 64 P. L. R. 1918. Where restoration application has been rejected 
without perusal of record or taking evidence, revision lies A I. R. <927 Lah. 239 
isioo fnd. Cas. 677. 

5 .* [S. 99 A.] ( 1 ) AVhere, after a sumiaons has been issued to the 
Dismissal of suit where defendant, or to one of several defendants, and 
plaintiff, after summons re> returned unserved, the plaintiff fails, for a period 
turned unserved, fails for three of three months from the date of the return 
months to apply for fresh made to the Court by the officer ordinarily 
summons. certifying to the Court returns made by tlie 

serving officers, to apply for the issue of a fresh summons the Court shall make 
an order that the suit be dismissed as against such defendant, unless the plaintiff 
has within the said period satisfied the Court that — 

ia) he has failed after using his best endeavours to discover the residence 
of the defendant who was not been served, or 

(J>) such defendant is avoiding service of process, or 
(c) there is any other sufficient cause for extending the time, 
in which case the Court may extend the time for making such application for 
such period as it thinks fit. 

( 2 J In such case the plaintiff may (subject to the law of limitation) bring a 
fresh suit. 

Soope— Order IX, rule 5. of the Civil Procedure Code, Is only an enabling 
provision enacted for a special purpose only. $ Ind. Cas. 537. This rule is not 


* This sub rule was subiltuleJ by s. 3 of the Code of Civil Procedure (Arocnd- 
mem) Act, 1920 (24 of 19:0). 
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very happily expressed, but it means that when a phimtiff fails for a period of three 
months from the return of summons, unserved to apply for the issue of a fresh 
summons and on that application to satisfy the Court that he has used his best 
endeavours to discover the residence of the defendant tvho has not been served, or 
that such defendant is avoiding service of process, then, and only then, the Court 
may dismiss the suit as against such defendant under that section. 7 Qom. L. R. 928. 
Rule 5 has no application to a case when plaintiff has failed to appear ; and the fact 
that summons is returned unserved on the opposite party, is no ground for setting 
aside the order of dismissal for default A. L R. 1926 Cal. Ind. Cas. 675* 

Where original summons is returned unserved, the application for fresh summons, 
if made within one year (now three months) of the return of original summons is 
not lime-barred. 2 Lah L J. 774=1 Lah. 137=56 Ind. Cas. 191 When records 
of suit were placed in the record room, on account of non-service of summons on one 
of the defendants, a subsequent suit against the same defendants on same cause of 

-«.5 — --I j ... I * j =a 3 A. L. j, 576. The effect of 

■ ' without service of summons 

A. I. R. 1927 Bom. 68 = 50 B. 8 i 5*«28 Boi ’• : ■ ■ ' 

17 fnd. Cas. 594 j but see ai Ind. Cas. 42c “ , * * * 

to a case where the suit was consigned to the record room merely because the 
defendant's address was not furnished by the plaintiff and Order 9. rule 2, has no 
application A. 1. R. 1931 Lab. 655 = 132 Ind- fJas. 524 Where summons issued to 
defendant returned unserved, dismissal of suit beforo expiry of the three months is 
premature and irregular. A, I. R. 1933 Pat. 575. Court cannot dismiss suit simply 
because summonses are not served, it should proceed under Order 9, rule t. 135 Ind. 
Cas. 817= 33 Bom L.R, 1056= A. I. R. 1931 uom. 253 ^ see also 135 Ind, Cas. 347“ 
1931 M. W, N. too2 = A. I. R. 1931 Mad. 795. Inherent power of Court can be 
exercised when power expressly conferred are exhausted. A. I. R. 1933 
Pat. 583. An order staying proceeding cannot be iustified where it appears from 
the report of the peon that the defendant is absconding. 38 P. L. R. 197. ' 


Procedure nhen only plaintiff 
appears. 

When summons duly served. 

When summons not duly 
served. 


6. (S. 100.] (1) Where ' ihe plainllff 
appears and the defendant does not appear when 
the smt is called on for heating, then— 

(< 2 ) if it proved that the summons was duly 
served, the Court miy proceed d.v Parle ; 

(^} if it is not proved that ibe summons was 
duly served, the Court shall direct a second sum- 
mons to be issued and Served on the defendant ; 


(c) if it U proved that the summons was served on the defendant, but not 
, j i. tn sufficient time to enable him to appear and 

When summons served but on the day fixed m the summons, the 

not m due time. Court shall postpone the hearing of the suit to a 

future day to be fixed by the Court, and shall direct notice of such day to be 
given to the defendant. 


(3) Where it is owing to the plaintiff’s default that the summons was not 
duly served or was not served m sufficient lime, the Court shall order the 
plaintiff to pay the costs occasioned by the postponement. 


Scope - 
ance under 
appearance 
the hearing 1 
Cas. 371. / 
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IX apply and ihe decision \i et parte. AIR 1922 Pat. 485 = 1 Pat. 188=69 Ind. 
Cas. 837 ; see also 6g Ind. Cas, 883. Rule 6 is not penal but is me.int to prevent 
undue delay. 134 Ind Cas. 268=27 N. L. R. 5o=A. I. R. 1931 Nag. 122. Where 
pleader engaged by defendant merely to apply for acljournmeni, made ihat applica- 
tion, but the Court refused adjournment and decreed suit tx parte, the Court’s deci- 
sion was decree and defendant’s remedy was by appeal. 133 Ind. Cas. 622= 1931 
A. L. J. 646=A. 1. R. 193« All. 703. 

Clause (a). — This rule hays down when the Court may proceed ri but 
there appears to be no explanation in the Code what is rx procedure is 
though the plaintiff Is always called upon in quite general terms to prove his cise. 
A. I. R. 1923 Nag. 83=69 Ind. Cas. 619 ; see also 39 A, I43'=i4 A. L. J. 1226; 
20 C. \V. N. 1192=43 C. 1001 = 34 Ini Cas *35. Even in an ri/ar/rsoitplain- 
tiff must prove his case by reliable evidence. A. I. R. 1929 All. 612=118 Ind. Cas. 
527 ; 37 Ind. Cas. 27 = 3 O. L. J 46S ; 8t Ind. Cas. 867 = A. I. R. 1924 Cal. 806 = 
39 C. L. ]. 279 J iq 8 Ind Cas. 895 ; 108 Ind. Cas. 879=11 N. L. J. 78 = A. 1. R. tgiS 
Nag. 165 5 A I. R. 1926 Oudh 192=92 Ind. Cas. 119 , A. I. R. 1924 C.ah 647 = 
28 C. W. N. 300=77 Ind. Cas. 551. Court cannot pass decree without 

giving proper notice of the date fixed for disposal of the suit to defendant. 3^ Ind. 
Cas 678=15 A. L. J. 24. On the date fixed for hearing the defendant was absent, 
and the suit was decided on evidence produced by plaintifTand the Court remarked 
in the judgment that it was to be an ex parte decree, held that the proper procedure 
for the Court 10 have adopted IS that under Order XVII, r. 3. A. 1 R, 193^ Oudh. 
18=9 O. L. J. 543 = 72 Ind. Cas 394. Where Court orders that the suit should 
proceed ex /wr/e and fixes a date, on that date if defendant appears, an ex parte 
decree should not pass. A. 1. R. 1922 All 110=20 A. L. J. 270=66 Ind. Cas. 89: ; 
see also 64 lod. Cas. g58=A. I. R. 1922 All. 33=«2o A. L. J. 39. 


7. LS- 101.] Where the Court has adjourned the hearing of the suit 
ex parte, and the defendant, at or before such 
hearing, appears and assigns good cause for his 
previous nonap^rance he may upon such terms 
as the Court directs os to costs or otherwise, be 
heard in amircr to the suit as if he had appeared 
on the day fixed foi bis appearance. 


Procedure where defendant 
appears on day of adjourned 
bearing and assigns good 
cause for previous non-appea- 
rance. 


Scope.— Court has discretion to set aside order declaring proceedings expxrte 
but the Court should interpret rule liberally. A. 1 R. 1931 Oudh 159=8 0. W. N. 
80=131 Ind. Cas. 447 : see also A. I. R. 1927 Mad. 1197 = 27 L, W. 361 = 1928 
M. W. N. 203= 108 Ind. Cas. 397 ; 106 Ind. Cas. ^4 = A. 1. R. 1928 ^^ad. 211 = 39 
M. L. T. 656. What rule 7 requires is that if sufficient cause is shown for non- 
appearance the defendant may upon terms, be placed in the same position, retros- 
pectively as if he had appeared at the earlier stage. A. I. R. 1926 Sind 181 = 92 Ind. 
Cas 493; see also A, I. R. 1923 Oudh 177=26 O. C. 10=10 O. L. J. 36=73 Ind. 
Cas. 591 ; A. I. R 1922 Com. 345=70 Ind. Cas. 762 ; 9 B. L. R. App. 15; A. I R. 
1922 All. 110 = 30 A. L. J. 270=^ ind. Cas. S92. 'Good cause” in this rule includes 
non-service of summons. 1936 A. M. L. J. iB. No evidence in support of the 
facts slated in his petition need be given, S C. 272. Application under Order IX, 





an ex decree is passed against a defendant, h isopen to the defendant (0 
apply under Order IX, rule 13. to set aside that order or to prefer an appeal 
from the ex parte decree and in such an appeal the question whether the lower 
Court w-as wrong in proceeding to decide the suit ex/jr/e can be gone into. 113 
Ind. Cas. 409 ; 87 Ind. Cas. 222.=A. L R. 1925 Oudh 645 = 28 O. C. 85. 
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' 8. [S. 102.] Where the defendant appears and the plaintiff does not appear 
D .1 w j . when the suit is called on for hearing, the Court 

onlyappeiTrs ^ make an order that the suit be dismissed 

^ ^ ’ Unless the defendant admits the claim, or part 

thereof, in which case the Court shall pass a decree against the defendant 
upon such admission, and, where part only of the claim has been admitted, shall 
Dismiss the suit so far as it relates to the remainder. 


Scope. — This rule is not applicable to cxecntion proceedings, A. I. R. rpzQ Bom. 
217=31 Bora L. R. 400=118 Ind. Cas 700. This rule is clearly intended to have 
application to proceedings before a decree Is passed and not after a decree is passed. 
A. I. R. 1927 Oudh 49=3 O. W. N. 921=98 lod, Cas. 1029. \Vhere suit is dismissed 
In default of plaintin*, the decree is really one under Order IX, rule 8. 1929 A. L. J. 
391 = 116 Ind. Cas. 752 5 see also A. I. R. 1928 Pat 335=7 Pat. 333=9 P. L. T. 66g = 
109 Ind Cas. 264 j A. 1. R. 1925 Oudh 433 = 2.0. W. N. 432 = 89 Ind. Cas. 418. 
Under Order IX, rule 8 date fixed for settlement of Issue is the date fixed for be.aring. 
(1919) P.at. 32=48 Ind. Cas. 192. Dismissal of suit for plaimiiTs non-appearance, 
after he has proved his case is not justifiable. 31 Ind. Cas, 869. Diimissal of suit 
where plaintiff appears without pleader is dismissal for default. 3 P. L. J. 355 = 4? 
Ind. Cas. 27. Non appearance of one of (wo or more plaintiffs does not entail dis- 
missal of suit as against others. 4 P. L. J. 152=50 fad. Cas. 323. Rule (0 dismiss 
the suit for default under Order IX. rule 8. is mandatory and defendant’s statement 
cannot be recorded. 55 Ind. Cas. 966; see also 57 Ind. Cas. 75SSA. I, R 1921 
Pat. 325 = 2 P. L. T. 36 Non-production of Commissioner’s report does not entail 
dismissal. 54 Ind. Cas. 568, Order of dismissal for default is case where plaintiif 
is present but subsequently absents himself Is not proper, A. I. R. 1921 Lab. I39’>3 
Lah, 1, * It *" ■ ■■ ■ • ' ’ lext friend adversely 

Intcrc! * • • . • ’ J. 317=63 Ind. Cas. 

736, . , day fixed is illegal 

and dc , • ’ 922} Pat. Sup. 81 = 

6 P, L. J. 650-8 P. L. T, 572=63 lod. Cas. 570. If one of two plaintiffs appears 
case comes under purview of Order IX, rule to, and not under Order IX rule 8. A. I. 
R 1921 Cal 176=48 C. 57=62 Ind. Cas. 112. Order of dismissal of suit for default 
• • • — 8. A. I. R. 1922 Mad. 4i6 = (i922) M. \V. N. 483 

• • plainuR by pleader without instruction on day of 

default. A I. R. 19:2 All. 68-20 A. L. j. 123- 
3 Pat. 156=68 Ind. Cas. 942. The Court has 
ausolute discretion wneiuei u >vaii for pleader or not, 66 Ind. Ca«. 789= A. I. R. 1921 
Sind 50-15 S, L. R. 173. But in all cases entire caution should be exercised 
when on an adjourned date the parties fail to appear. A. I. R. 1923 Bom. 27-24 
Bom. L. R. 775=46 D, 1026=68 Ind. Cas 514. 

Order of dismissal of suit for default after plainiifTs death is a nullity where the 
fact of death IS not known A. I. R. 1924 Oudh 114=73 Ind. Cas. 238. Where the 
nlaintiff IS absent and fails to pay additional Court-fees as ordered on the date of 
^ — "•-« i*' •—'t— v>I, rulcji, A. I. R. 1929 Mad. 344 = 

, barred under this rule, fresh suit is 

• D. 387. Non-appearance of a person 

Court docs not justify dismissal of the 
Cas. 865. Order of dismissal of suit 

for*non-appearance on a date not fixed forbearing is ultra vires. h.l.'R 1929 Lah. 

^74=106 led. Cas. 830. Court has inbcrem power to restore a case dismissed for 
default on sufficient cause being shown. A, I. R. 1917 Rang. 58 = 5 Bur. L. J. 139 = 

09 Ind. Cas. 151. Where party comes to Court after the order of dismissal is 
passed, he is eniiilcd to have the suit restored on payment of costs. A. I. R. 1925 
Bom. 423=27 Bom L. R. 685 = 89 Ind. Cas. 225 ; A. I. R. 1925 All. 601 = 87 Ind. 
Cas. 118. In case of dismissal of suit in default, remedy is to apply fora review 
or apply for an order to set aside the order of dismissal, A. 1. R. 1925 Bom. 395 = 

So Ind. Cas. 128. After dismissal of a suit for default a second suit is barred on 
the same cause of action. But a single fact alone makes different cause of action, 
and fresh suit lies. A. I. R. *9*5 Nag. 366=87 lud. Cas. 35. Fresh suit is 
not b.'itrcd on the same cause of action by the order of dismissal for default so 
far as absentee defendants ate concerned. A. 1. H. 1926 All, 169=48 A. 97— 33 
A. L. J. 993=90 Ind, Cas. 2. ' 
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Mistake of pleader as to the date fixed and consequential failure to appear need 
rot be excused. A. I. R. 1935 Oodb 682=2 O. VV, N. 574=^9 Ind. Cas. 64, 
Where pleader's clerk is present in Court when case is called, but the suit is 
■•-.j t-.r... .t.„ /...u.j ffpjj, the Bar-room, order of dismissal 

• • ■ ■ =11 O. L. J. 243 = 78 Ind. Cas. UJ- 

,) • ' • absence where it IS adjourned on his 

• ■ ■ . * R. 1934 Pat. 7«4"S P. L. T. 424=1924 

, j ■■ « :'i e transfer of the suit, ihe transferee 

Court issued notice to plaintiff and his counsel to appear on certain day, but noltce 
on plaintifi was not served whilst nodee on counsel was served but he refused to 
.« . — -»*.niiss the suit on ihe ground that 

■ 1934 Lah. 91. Where preliminary 

* unless decree is reversed in appeal. 

■ ■ word “appear" in this rule means 

■ precincts of Court or in Court room 

ve appeared. 138 Ind. Cas, 87 = 36 
■ . 418. Where plaintifTs pleader was 

engaged elsewhere when suit was called and the Court asked the plaintiff to engage 
another pleader and on his failure to do so dismissed ihe suit, an application for 
Tcsioraiion IS one under Order 9, rule 9 138 Ind. Cas. 342 = 360. W. N. 160=590. 
906 = A. 1. R. 1932 Cal. 425 ; see also 38 P. L. R.484. Where p.ariy isabsent on 
date of heariog, and the suit is dismissed for non-produciion ol evidence, the 
dismissal is not on merits but for default. 133 Ind. Cas. 3o6=A. I. R >93( Lah. 
$05. In a representative suit, when the plaintiff on record dies, the Court cannot 
dismiss the suit for default because the persons represented are not co-nominees 
patties and they cannot be said to be in default. A. I. R. >931 Mad. 590=60 
M. L. J. 6S9-X3J Ind. Cas. 289-54 M. 770. Where a suit is transferred to another 
Court, a nonce should be served on the party. A. I. R. 1936 Lah. 560 = 164 Ind. 
Cas. 143. An order dismissing tbe suit of the plaintiff for default on a date fixed 
for the submission of the report of tbe Commissioner as to the market value of 
the property 10 suit for purposes of Court-fees, 1$ without jurisdiction, as such dale 
IS not the date of the hearing within the meaning of Order 9, rule 8, C. P. Code. 161 
Ind. Cas. 790-38 P. L. R. 8b-A. 1. R. 1936 Lab. 280. 

Admiaaion in defence • . • • •.■•n--. .. — . . 

admission of defence. A. I. P . • • ■ . ‘ ■ ' 

“admits the claim or part thet‘ •• • • . •, 

pleadings considers that the • 

and submit to relief claimed. Claim being synonymous with amount sued for refers 
to tight claimed. 35 liid. Cas. 65. In case of joint interest of several defendants, 
admission by some is relevant against all A. L R. 1923 Lah. 223 = 69 Ind. Cas. 35. 
In pre-emption suit plaintiff’s non-appearance entails dismissal even if mere right to 
pre-emption is admitted. 60 fnd. Cas. 724. Where defendant partly admits the 
claim and sets Up counter claim, part of the claim admiited should be decreed 
even in the absence of the plaintiff. A. I. R. 1911 Sind. 50=158. L.R. 172=66 
Ind. Cas. 789, Where plainiifT was present in Court m all hearings except one 
and part of his claim is admitted, dismissal of his suit for default is not proper. 
A. 1. R. 1935 Pat. 7I2“3 P. L. R. 249=89 Ind. Cas 614. 

Appeal — Improper dismissal is subject to levisional proceedings and not to 
appeal. 54 Ind. Cas. 568. !■ ‘ '• ■ *■ 

r. &. A. 1. R. 1925 Bom. ■■ * ■ »■ ' 

Appeal lies against the order • - • 

A. 1. K. 1926 Cal. 246=90 i • ' , , ■ I : 

288. Order of dismissal of suit after lefusing to grant applicaiion lor adjournment 
by one of the plaintiffs who was pres**"* * ••---* — .n i \u 

45 Ind. Cas. 189. Dismissal of suit » * f ■ ■ is 

not dismissal under Order IX, rule . ... * • . ew. 

3. 1*. L. W. 428=1 P. L. W. 790 = 39 ' • . pli- 
cation for restoration of application • ■ • :■ _ « ' ■ 'iu>t 

dismissed in default, is appealable. . ' J « , *■ " i', *75 

Ind. Cas. 5S9; J61 Ind Cas. 840 = 1936 A L,J. 305 -A. L R. '936 All. 737. Order 
dismissing suit for default nherc part of claim 21 rejected is appealable. A. I. 
K. 19J3 I*, c. n4.=40 C. L J. l-sS C. W. N. 689 = 50 I. A. 162-4 Ub. 284-25 
Horn. L. R. 1:43-45 M. L. J. 497 -33 M. 1. T. 3(9 O’- C-1“7S '“J- 7. 
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Dismissal of sui( is not justlRed for failare to amend plaint or for failure of payment 

of costs of adjournment j — *■ * ■*' — *-»*’ •«--!* j -» 

sion lies. A. !. R. 1926 ■ . I . 

612 = 27 ?. L. R. 644=8 Ls 

insolvent during the penc ^ * • ■ ■ ‘ 

insolvency the official assignee should be called upon before the dismissal of the 
suit In such a case dismissal for default 's bad and can be set aside in appeal. 
A. I. R. 1927 Cal. 76 = 53 Cal. 844=31 C. W. N. 22 = 98 Ind. Cas. 781. 

Appeal does not lie against the order of dismissal of suit for d efault. Appeal may 
be treated as revision 11 question of jurisdiction is iavolved. A. I. R. 1925 Pat. 374 = 
6. P. L. T. 127 = 86 Ind. Cas. 787. Order of dismissal of suit after preliminary decree 
is open to revision. A. I. R. 1925 Pat. 433=6 P. L. T. 152 = 86 Ind. Cas. 785. 


9 * [S. 103 .] ( 1 ) Where a suit is wholly or partly dismissed under rule 8, 
r, • . 1 • •£? u the plaintiff shall be precluded from bringing a 

But he may apply for an order to set the dismissal 
aside, and if he satisfies the Court that there was sufficient cause for his non* 


appearance when the suit was called on for hearing, the Court shall make an 
order setting aside the dismissal upon such urms as to cusls or otherwise as 
It thinks fit, and shall appoint a day for proceeding with the suit. 

( 2 ) No Older shall be made under this rule unless notice of the application 


has been served on the opposite party. 


M B.-'Fot local amendments in Bombay, Calcutta and Lahore.— P/rfii fnfra. 


Scope— In case of a suit dismissed for default, {wo courses are open to the 
plainuff, he can either make an application for restoration, under Order IX, rule 9, 
Or for review under Order XLV*’ '•••• •-*-■•-- — - ». 

within 30 days from the order ‘ 

and dismissed on the ground t * ' 

cannot be evaded by making • ■ ' 

Lah. 517=86 Ind. Cas. 616. 1 , . • , • 

dismissed for default or bas been decreed in the absence of party, the party at de- 
fault can only have the decree vacated on showing sufficient cause. A. f. R. 1937 
Smd 333= 103 Ind. Cas. 129. In considering the question of setting aside an order 
of dismissal, the esseniial.question to be considered Is whether or not there was suffi* 
cient cause for non-appearance of the plaioliff on the date fixed. A. 1 . K. 1931 All. 

452 = 133 Ind. Cas. 43‘* Rule 9 ’ ' •' .••• 

K- 1937 Cal. 938=45 C. L.J. 60 . •• ■ ■ , ! • 

= 25 L. W. 193 = 52 L.j. 123 . . . 

L. J. 269=20 L.VV. 192= . ' ■ ■ " 

980=50 M. 67=51 M.LJ. 219’“ • 

Although a person against whom an decree has been made is entitled to 

appeal against It instead of lesorling to ihe procedure prescribed by Order 9, rule 
t3i yet bis conienlions on appeal must be limited either to quesiions of law or to 

. . .k. ..r -vV— ‘hi tx pur/f dccfce was 

■ ■ ■34 Oudh 131. Where a 

e plaintiff's death and 

• ' ntative to bring him on 

• • . ' suit to file under s. 151 

■' ■ - . . jgjj plaintiff. A. I. R 

I ■ ' ■ . < ’ ' ‘re a suit is dismissed 

in delauii it cauuui ue lesiuieu auu uuiuss a vaiiu cause is established or non- 
service of notice is proved. 158 Ind. Cas. 923 =AL R. 1935 Pesh, 145. 


After a decree has once been made in a suit, a suit cannot be dismissed without 
reversing the decree m appeal. The panics have on the making of the decree 
acquired lights or incurred liabilities which are fixed unless or until the decree Is 
varied or set aside. A. I. R, 1934 P. C. 198=5 P. L. T. 623=35 hL L. J. 143=47 
M. L, J. 40 = 20 L. W. 491 = 4 Rat. 61=51 I A. 321 = 22 A. L. J. 990 = 26 Horn. L. K. 
1129 = 40 C. L. J. 439=29 C. W. N. 391=81 Ind. Cas. 747. The clause in rule 9 
“where a suit is wholly or partly dismissed under r. 8" means a suit dismissed in 
pan or in its entirety, and not a suit dismissed wholly or partly under s. 8, or partly 
under some other rule. A. I. R. 1926 All. 169=48 A. 97 = 33 A. L J. 993 = 90 fml. 
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Cas. 2. Application to restore a suit dlsmlssec) for default if dismissed cannot be 
restored. A. 1. R. 1929 Cal. 17-3*C. W. N. 8n«iis Ind. Cas. 357 Granting 
extension of time not known to law upon application is illegal under Order IX, r, g, 
and should be set aside in revision. A. I. R, 1931 Cal. 319=52 C. L. J. 23 = 129 Ind. 
Cas. 778. Order setting aside order of dismissal without considering evidence is 
vitiated by material irregularity. 133 Ind. Cas. 43*= *93* A. L.'J. 962=A. I. R. I93t 
All. 452. Court IS not empowered under Order 9, rule 9 to set aside dismissal of 
a suit for default nf apne.arance as a matter of grace. A, I. R. 1925 Mad. 209=20 
L. W. 829=48 M. L. J. 152 = 85 Ind. Ca*. 499 

An application by a pleader, insttucted only to apply for an adjournment, which 
Is refused is not an appearance whhio the meaning of C. F. Code. A. I. R. 1927 
Rang. 46=4 Rang 408=99 Ind. Cas. 717. As regards the meaning of the word 
“appearance", vuU 34 C. 403=t« C. W. N. 329 (F. B.) ; 23 B.414 ; 13 Bom L. 
R. 1222 ; 11 A. L. J 503 = 74 Ind. Cas. 845 ; 47 M. 8ig (F. n.)=82 Ind. Cas. 102; 
A. I. R. 1928 All. 760 ; 46 Ind. Cas. 488=3 P. L. J. 481. Without enquiry a 
trial Comt ought not to summarily dismiss an application for restoration of the 
suits 106 Ind. Cas. 821 (Lah). Order 9, rule 9, Is applicable to applications for 
setting aside sales in execution made under Order XXI, rule 90. 20 C. W. N. 1203’ 
= 33 Ind Cas. 58t ; 23 O. C. 349=59 lod. Cas. 575. If an appeal from an 
decree is dumtssed for dctaoU, the first Court can allow the application to set 
aside that tx p/irtt decree. 39 A. 393 = i5A. L. J 286 = 39 Ind. Cas. jig. A 
stranger to a decree made a claim under Order XXI, r. 100 and his ctaicn was 
dismissed for non-appearance on the date fixed for hearing. He applied under Order 
XI, rule 9, (or re-heating of the case : Held that the Court would re-hear the appli- 
cation. 3 Pat. L. J 250-4 Pat. L W. 102=43 Ind. Cas. 951. Plaintiff can apply 
for review of judgment when the suit 12 dismissed for default and he has not 
appealed under Order IX, rule 9 to set the order aside. 37 M. L. J. $9-9 L. W. 
311-50 Ind. Cas 327. It has no application to proceedings in execution, instituted 
under Order 21. rule 90 4 Pat. L. J. ’ C-* 

see also 47 lad Cas 154 — 5 Pat. L •• 4 . * ’ :'i 

Ind. Cas 154 Order 9, rule 9, is not ' ' 

an application to set aside a sale “ ( 4 

But the Court has an inherent power 1 

execution for default if the ends 01 juSuce lenuers it necessasy to do so. A. I. R, 
1927 Lah, 67-2 Lah. C6-64 P. L. R. 1921— €0 Ind. Cas. 720. This rule applies to 
the dismissal of an application for ptobate. 52 Ind. Cas. 639. 


Where an order dismissing a suit for default is set aside under Order IX, rule 
9, such order may operate in favour of all the plaintiff* though some of them only 
have applied if the Court setting aside the order of dismissal so directs. 7 0. L. 
J. 1=33 O. C. i8. Where case was fixed for the plaintiffs compliance with direc- 
tion of Court uader Order Xf. r. I7. and suit is dismissed for their default under 
Older IX, rule 21, such dismissal cannot be set aside by application under Order IX, 
rule 9 Such order is a decree and U appealable under Order XLItf, r. t (f). 8S 
Ind. Cas. 751 = A. 1 R. 1935 Rang. 218— 3 Rang. 63. Order 9, rule 9, has no appli- 
cation to an application under Order XXI, rule 2 (2\ Consequently no appeal lies 
under Order XLIIl, rule s (c), against an order dismissing an application for the 
revival of an application under Order XXI, rule 3 (2) dismissed for default 63 lad. 
Cas. 855. 


Where a suit is restored against some defendants on plaintifTs application, res- 
toration against others by Court liter limitation is K//ra wVet A. 1. R. 1925 Oudh 
103 = 110. L. J 573 = 80 Ind. Cos 7}. Order IX, rule 9, applies to an application 
(or final decree for foreclosure dismissed for default, tbe application for final decree 
for foreclosure not being a proceeding in execution. A. I. R. 1924 Oudh 30=26 
O. C. 194=74 Ind. Cas. 701. The plainlifTs pleader was instructed only to ask (or 
adjournment - that the dismissal 

v.as under O ider Order 9, rule 

9, wasmaini 74 Ind. Cas. 673; 

but see 157 I ■ gS-.A. L R. 1936 

All. 659=11 I.X, rule 9, does 

not .apply tc ■ Ind. Cat 7 ; see 

.alio A I. R. .y.. .^uuu jui— luu. 4,41. 73. Order 1\, r, 9. can apply by force 
of s. 141 to a proceeding under Order XXI, r. loo. A 1. R. 1923 Fat. 239”* Fat 
372 =4 F. L. T. 93- 1 Fat. L. R. I34=7« lod. Cas. 454- Where an ap.ilicatlon to 

C. r. Code~6l 
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t.... .. »/< fiu ie Tor default, an appll* 

r. 9 read with s. 141. A. 1. R. 
I ■ Vhere a suit by a minor repte- 

petition is put in to restore the 
suit to file, the suit has to be restored to file whether or not the guardian had suffi- 
cient reasons for non-appearance. I55lnd Cas. S7S“I93S M. W. N. 110=41 L. 
W. ii 7 = A. I. R. J93S Mad. 196 ; see also 68 M, L, J. 615 = 58 Mad. 929=41 L. W. 
649=A. I. R. J935 Mad. 565. 


Application under s. 158, Bengal Tenancy Act for fair assessment of rent when 
no rent was paid previously is not a suit within the meaning of Order IX, rule 9. 
A. I. R. 1923 Pat. 381=2 Pat. 192=4 P. L. T. 705 = 74 Ind. Cas. 464. This rule 
is applicable to probate and guardianship proceedings by virtue ofs. i4i,C. P. 
Code. 38 P. L. R. 973=A. I. R. 1936 Lah. 863 ; see also A. I. R. 1936 Lah. 712 
= 38 P. L. R. 263= 164 Ind. Cas. 334. 

p, bringinga fresh' suit— Dismissal of 

a sui ■ ninistratioQ of estate bars a fresh suit 

by I . , »e same property. A. I. R. 1928 Rang. 

73=5 Rang. 785=108 Ind. Cas, 809. Where suit is dismissed for default, 
fresh suit upon same cause of action is barred. L. R. 10 A. 11 Rcv.= i3 R. D. 
liS; see also 15 I. A. 66 = 15 C. 422 ; 39 M. L. J. 412 } iS L. R. l (Rcv.) = 
18 R. D. 1. It is doubtful whether dismissal of suit under Order IX, rule 8, 
precludes those claiming through the plaintiff from bringing fresh suit. A. !. R. 

1929 Pat. 485*9 Rat. 447 = 11 P. L. T, 505=112 Ind. Cas Soi. Cause of action, 

depends on grounds and not on relief. A. I. R. 1929 Pat. 685 -9 Pat. 447 * 1 1 P. L 
T. 505= 132 Ind. Cas. 8ot. If causes of action are different, Order 9, rule 9, does not 
bar the second suit. A. 1. R. 1930 Oudh 510=70. W.N. 988-6 Luck 106-130 
Ind. Cas. 65 i see also 16 C. 98 = 15! A. 156; 9C. 426: loB. 28; 12 A. L. T. 53 ; 

14 C. W. K. 298 ; 45 A. 81 = 74 Ind. Cas 991. For the application of this rule, the 
suit must be by the same plaintiff and cause of action must be ibe same, 1^4 Ind. 
Cas. 651-34 P. L. R, 73-14 Lah. 48S-A. I R. 1933 Lah. 365. A previous dismissal 
-f . . i r .. .. 1.,... . . .c . — Ijjj j second suit for redemption. A. 

: R. 34=108 Ind. Cas 22. Death of plain- 

• ■ is admitted does not bar fresh suit but Is 

• '.V • • • Oudh 3=5 Luck. 241-123 Ind. Cas. 855. 

"• ' • r--. — t... .,j occasions giving rise to 

15=11 P. L.T. 505-9 Pat. 

I properly are insufficient 

• • • pplication is barred. A. I. 

re the dismissal for default 

15 under rule 3, Oiuei lueic u« udi u »»v-h suit, while a dismissal 
under rule 8 of Order IX precludes a second suit. It is incumbent on the party 
who relies on the bar of Order IX to show that the dismissal of the previous 
application was under s. 8. A. I R. 1925 Mad. 986=85 Ind, Cas. 982. The pro- 
visions of Order IX, r. 9, cannot ' 
changing guardian ad Uttvx fror 

various times. A. 1. R. 1921 Sind 2 ' 

the same as previous suit but 

1926 Lah. 562=96 Ind. Cas. 20- 

wiihout trial of the question asfc-"- 

for all purposes and this rule does __ • • ' , : 

= C^ C. 578=98 Ind. Cas. 374. Where a suit for partition and separate enjoyment is 

• t.. 3-r- 1. .v,..,-...-. based on assignor’s rigni of 

■ ■ 1018=49 M. 939 = 51 M. L. J 254=24 

■ , •' . ■ .las. 622. Where application to lestore 

* appeals and assigns his interest, the 

• ■ ■ ■ ;a fresh suit for same cause of action. 

‘ L. T. 505= 122 fnd. Cas. 801. But 

attaching crcdiiors are not bound by dismissal if mongagees fraudulently aliowed 
it to be dismissed. A. I. R. 1929 AH. 861 = 122 Ind. Cas. 766. 

If decree gives decree-holder right to apply for personal decree for balance 
separate personal decree must be passed for it on applicition. Dismissal 
of application for default bars fresh application. A. I. R. 1930 Nag. 188 = 
26 N. L. R. 154=124 Ind. Cas. 249, Where suit is dismissed for non-payment 
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of proper Courl-fee, fresh suit is not barred under Order 9, rule 9. but the case 
comes under Order 7, rule rr. 133 Ind Cas. 449=A- I. R. «?32 I’at. rr. Where a suit 
for declaration was dismissed for default) a subsequent suit for partition and posses- 
sion of a share is not barred, the cause of action being different. 12 L W.43i='39 
hf. L. J. 4I2=>6 o Ind. Cas. sot. Plaimiflf after his suit has been dismissed on one 
cause of action is not precluded from bringing another suit upan another cause 
of action. A. I. R. 1923 AH. 409^45 A. 81^74 Ind, Cas 991. The dismissal for 
default, of a partition suit does not bar for the institution of a second suit for partition 
by reason of Order 9, r 9, C. P. Code. The reason 1$ that even after such dismissal 
the jolniness continues and there is a continuing cause of action. 156 Ind, Cas 109^ 
A I. R. 1935 458=1935 M. W. N. 666. 

Restoration on eufflcient cause — Showing sufScient cause is condition pre- 
cedent for restoration of suit. Section 151 does not work in the absence of good 
• Cas. 542, Dismissal for non-appearance of 
■ )g engaged in another Court is restorable if 

- ‘ ‘ R. 1930 Lab. 943 = 31 P. L. R. 5So=»i29 Ind. 

wb oyu. f'lun-appuarauce ui puinuii :> t.„ t..j — 

work amounts to sufficient cause. A. I • > 

false cause ia shown for non-appearance, ' • . • ■ ■ 

F.'ilse cause is not sufficient cause. A . . . ' • • . 

Execution can be dismissed for default n • - m, 

of due diligence is shown by decree-h< . ' ' 

243-11 Lab L J. 142-120 Ind. Cas 27 * ’ ■ 

cause” the Court should consider plait • . ’ ‘ t 

3:9. No rigid rule can be laid down that in all cases where a party arrives 
late at Court and finds his suit dismissed he 1$ entitled to have as of course his 
suit restored on payment of such costs as may be incurred by reason of his default. 
Each case must be dealt with on Its merits bearing in mind that Order 9, rule 9, 
requires that “sufficient cause" be shown and that dismissal of a suit for non- 
« — .V. ..u .. <r .. . $uffi:ient cause In each 

A, I. R. 1935 Sind iqS- 

: I • ' ening is mandatory, but 

• • . u discretionary with the 

trial Judge. A. I. R. 1936 Raog. 33$- 164 Ind. Cas. 236. Where a suit has been 
dismissed in default under Order 9, rule 8, on account of the failure of the 
representative of plaintiff firm to appear on the date of hearing and the 
representative alleges that he was unable to appear on the due dale by reason 
ofhis irissing the last tram avaibble by a few minutes, the qi-estion to be considered 
by the Court is whether the representative honestly intended to be in Court 
and lie did bis best to get there m tune. Once the Court is saiis6ed that the 
man did try to get there, and that he could have been there but for the fact of 
having missed his train by a few minutes, it is the duty of the Court to 
set aside the order of dismissal after directing him to pay costs to the other 
p-irty. A I. R, 1936 Kang, 204 = 162 Ind. Cas. 842; see also A. I. K. 1936 Rang, 
335=164 Ind Cas. 236. If the Court is of opinion that there was a reason- 
able attempt by the pleader to appear or be represented but that he was 
unable to do so because of causes wbicb he could not reasonably control, then it 


PlainiifPs explanation for his counsel's absence Is condition precedent for restor- 
ing sun dismissed for default. 1 17 !od> Cas. 3E2. Where suit is dismissed for pleader's 
absence, mere negligence is not aground for res-oriog the suit though it may be 
ground for a sun lor damages against ihe agent or pleader. A. I. R. 19:9 Lah, 
148- 112 Jnd. Cas. 379. No orders of dismissal in default should be passed till the 
end of the day when ihe Court rises for the day, because there can be no default 
until the Court rose for the day. The Coart has inherent power to rescind mistaken 
order of dismis^ for default under s. 151. A. I. K- 192S AH. 301 — 26 A. 1*. J. 3S2 — 
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108 Ind. Cas. 576. The pleader being bnsy elsewhere the plaintiff's agents going 
to call him is no excuse for restoring the suit. A. I. R. 1927 Oudh 211 = 4 O. W. N. 
508. A mis-judgment by a counsel, as to the time when his case would be taken up, 
who does not state that he was engaged in some other Court, is not a sufTcient ground 
for absenting himself when his case is taken up. A I. R 1927 Lab, 224 = 100 bid 
Cas. 793. Late arrival of a train, which prevented a party from appea'ing in Court 
is a sufficient cause within rule 9. A. I. R 1927 Lah. 4o-=98 Ind. Cas, 868. Where 
plaintiff after calling of case ran away to call bis ple.ider and returned a few minutes 
after the suit was dismissed, the case shauld be restored. A. I. R. 1926 Lab. 6so« 
96 Ind. Cas. 821. The dismissal of suit for default must be set aside. Where 
’ ' ' ■ the adjournment. 96 Ind. Cas 245. 

. went to a well in order to case himself, 

* been dismissed in default, htld that 
-ah. L. J. 422 = 27 P. L R. 431=96 Ind. 

Cas. 402. 

The provisions of s. 131 should be applied with the greatest caution. Where a 
' ‘ • - - - . present, and does not 

;• ■ , ourt should not exercise its 

• • rights of third parties, such 

owing to his default A. 

1 . R. 1926 Bom. 377= 50 B. 457=28 Bom L. R. 686=96 Ind. Cas 411, But Court 
has power to interfere under s, 151 in fit cases where sufficient cause under Order 
IX, t. 13, is not shown. A. I. R. 1926 Sind 249“2<i S L.R. 266=95 i‘' 4 . Cas, 533. 
Illness of plaintiff can be a sufficient cause A. I. R. 1926 Lab. 541 = 95 Cas. 
240. A party who has engaged a counsel to represent him can remain personally 
absent, therefore If his counsel fails or betrays him he has su,fficlent cause for bis 
personal absence. A. I. R, 1926 Nag. 409=9 N. L. J. i 45*95 lod Cas. 260. A 

--use of his non-appearance 

• ed to appear in the Court 

ns under Order IX, rule 6 
• • that they arc bona fide 

. '. « « tesioratiOD of suit without 

Where suit was dismissed for default but subseq lenily was restored on plainiilTs 
application, the resto*-'*'''" r-,, 
727. An order of a ( 
missed by him in defa 


7 O.L. J. 1 = 2 U.P. 



cause. A. 1 . R. 1934 
Sent and is willing to 
1933 AH. S39. So also 
e piaiiiliffand the case 
"aid be restored on the 
. 240=54 P. L. R. 540. 

e restored on showing 
5S = A. I R. 1933 Lah. 
■ iherent power cannot 


■ ■ ished. A, I. R. 1933 

, • i , ’ default as no steps 

• ■ • me steps were taken. 

■1 .. " . ' ■ =A I. R. 1933 Mad. 5. 

■ • moval of guardian on 

‘ ' * r default Court should 

' • • “nl in his duty unless 

• ■ IS Mad. 774=21 L. W. 

■ ■ • ■ ' ■ ■ present in Court is not 

a buiiiLieiii cjiibe iui ms au»ciice. 1. i\. 1921 onto. 55= 17 S. L R, 105 = 83 Ind. 
Cas. 749 Order IX. rule g, makes it compulsory on a Court to set aside a' 
dismissal where the plaintilT satisfies the Court that there was sufficient cause 
for non-appearance. Suit the Court can restore the case foi any other valid reason. 
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44 15. Sjeai Bom L. R. 952*53 Ind. Cas. aji j see also 54 Ind. Cas. 44= J2 
Bur. L. T. 158. 

Where plaintifT was a female and her husband was in Court with lier witnesses 
on the day in question, nor was vakU actually engaged in another Court, when 

the case ^ — j — ...sh .1.. j .u. 

dismisscc . * ■ . • • 

proceede ■ 
see also I 

patty apj ■ • • 

absence, • ■ . ■ 

suit and • ■ ■ • • ' . . « 

77 Ind. Cas. 901. Illness ofa brother is not sufllcient cause to set aside a dismissal 
for default. A. I. R 1934 Pat. 271 =2 Pat. 784^74 Ind. Cas. 847. Where a suit was 
called for hearing the plaintiff who was present m Court left the Court precincts to 
fetch his pleader who was engaged in anoiher Court, the case had been called and 
.1 /— j«r-. I. •_ — . — « . ////rf, that in the circumstances of the case 

■ * on condition of the plaintiff paying into the 

a prescribed time failing which bis applica- 
• 923 All. 189*71 Ind. Cas. 283. 

Where the plaimifT deliberately refused to proceed with the suit, during various 
dales of hearing, the fact the plaintiff was not aware of the last date of hearing is no 
ground for holding order dismissing the suit improper. A. I. R. 1921 Mad. 617=^13 
L. W. 334-62 Ind. Cas. 378. Words “satisfies" and "was prevented by sufficient 
cause" should receive same interpretation as in Order 41, r. 19 and Limitation Act, 
s. 5. A. 1. R. 1934 Nag. 183. 

Notice.— No notice need be given to judgment^debtor if execution application 
dismissed for default is restored provided notice of date of attendance is not given 
to him. A I. R 1930 Lah 20*ttLah 93*-3ir. L.R. 375* >19 Ind. Cas. 494, 

ReviBion —Wrongful dismissal of suit for default after preliminary decree !s 
passed IS subject to revisional proceedings. A. I. R. 1930 Mad. 158-57 M. L. J. 
781^53 M, 395-30 L. W. 979- 134 Ind Cas. 605 ; A. 1. R. 192S Mad. 963-28 L. 
W, 49^. Where the suit was dismissed under Order 9, rule 8 and was restored under 
Order 9, rule 9. no revision is competent from order of restoration. 143 Ind. Cas. 
307-1932 A. L. J. Iioo-A. 1. R. 1933 Ail 118: see also A. I. R. 1933 Oudh 
331-143 Ind. Cas. 222. But under certain circumstances an order restoring the 
suit dismissed for default Is subject to revisional proceedings. A. I. R. 1929 All, 
599- 51 A. 908 — 117 Ind. Cas. III. Where a Court disbelieving the pbiniiff passes 
an order refusing to restore a suit dismissed for default, no revis’on lies. A. 1 R, 
1922 Lah, 290 — 3 Lah. 79 — 77 Ind. Cas 336. Appeal can lie against an order of 
dismissal of an application for restoration of the suit dismissed in default. A 
I. R. 1923 Nag. 293-19 N. L. R. 119-7$ Ind. Cas. 589. Order passed ona peti- 
tion under Order 9, rule 9, for restoration of dismissed petition is revisable. A. 

I. R. 1934 Mad. 669-40 L.W. 774— 1934 M. W.N. 1114-151 Ind. Cas. 765-67 
M. L. J. 485. 

Dismissal of application under Order 0, rule 0 — Where an application 
under Order 9, rule 9, has been dismissed (or default, Court has inherent i>ower to 
deal with application for setting aside order of dismissal. A I. R. 1933 Rang. 406. 
Order I.X, rule 9, does not apply to set aside dismissal under rule 9 because s. 141 
does not authorise such procedure. If a second application is in time, it may 
treated ns an application to restore the suit itself. If it is not in time, s. 151 may he 
revoked. A. 1. K. 1927 Cal. 534=54 C. 405—32 C, W. N. 576=103 Ind, Cas, 69; 
but see 94 Ind. Cas 151 — 1926 Mad. 654— 24 L. W. 5385 93 Ind. Cas. 94 — A. I. R. 
19:6 Kang. 74. Where an application (or setting aside dismissal ofa suit for 

default IS d • •• , ’ • ■ — •- '* '• - iintainable 

cither und* ■ . • , ....... A. L. 

J. 817-47 . , • l.X.loset 

«..J. .. J., ... .. .. t .yfj ,y,g ^ L_ J, 

•• • an appl cation to set aside 

ome under rule 1 (c) of Order 
, 335-2 Pat. 333-9 P- L. T, 
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Limitation. — Application under Order 9, rule 9, made after period of limitation, 
cannot be entertained. A. I. R. 1931 Cal. 3 i 9 =*S 2 C. L. J. 23=129 Ind. Cas. 778. 

.. K .. f - • — li « 1 — . -ng under Order IX, 

. t = l22 Ind. Cas. 76 

witbin the period of 

■ . • , t under S.151. A. I. 

R. 1928 Nag. 91 = 23 N. L. R. 183=107 Ind. Cas. 193 ; i P. L. T. 573 = 58 Ind Cas. 
J91 ; 1 Pat, L J. 547 = 38 Ind. Cas. 63, Section 5 , Umitation Act, does not apply to 
an application under Order IX, rule 9 and, therefore the Court cannot admit the 

— . -- • .1., _j .1... »• — . - oi. ... -ause for not preferring 

* i 2 i = 27 Bora. L.R.tt5o = 

i iside ex parte decree is 

days of the decree. A 

■ . • ; 358 ; 41 Ind. Cas. 586 

= 21 U \v. N. yo9. 


10 . [S. 105 ] Where there are mote plaintiffs than one, and one or more 
of them appear, and the others do not appear, 


Procedure in case of 
attendance of one or more 
several plaintiffs. 


plaintiffs appearing, permit the suit to proceed in 
the same way as if all the plaintiffs had appeared, 
or make such order as it thinks fit. 


Notea —Where one of several plaintiffs in a suit Joes not appear, the Court has 
discretion under Order IX, rule 10 of the Code of Civil Procedure, to permit the 
. . • • ^ decree, 

* of both the 

• uch a case 


11 . [S. 106 ,] Where there are more defendants than one, and one or 
_ , , more of them appear and the others do not 

ftf of *^6 suU Shall procced, and the Court 

d“.nda°t ' ' « >1'® >in>s of proSomcing jddgment, make 

such order as it thinks fit with respect to the 

defendants who do not appear. 


Scope— Where all the defendants did not enter appearance, and a decree is 
passed against all of them on a ground common to them all, it was held that the 


nr limlis the operation of Order 9. rule 13 and the application of the latter rule 
is not limited to the case of a sole defendant who has not appeared, or to the 
case where there are several defendents and none of them has appeared. 
8. C. W. N. 631. Having regard to the language of rules it and 13 of Order IX, 
an application by a co-defendint praying for setting aside an eX parte decree 
in a Small Cause suit, if granted, does not re-open the case against the 
defendant or defendants who were present and contested the case. 18 B. 42. 


12 . [S. 107 .] Where a plaintiff or defendant, who has been ordered to 

. appear in person, does not appear in person, 

dance.'Sutsu!ncient'caus= show sufficient cause to the sathfation of 
shown, of party ordered to ^he Court for failcng so to appear, he shall be 
appear in person. subject to all the provisions of the foregoing 

rules applicable to plaintiffs and defendants, 
respectively, who do not appear. 
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Scope. — The Court is competent to order a parly to appear in person, i? 
Ind. Cas. 762=23 M. L J. 676=13 M. L T. 19. This rule conicmplatcs a summons 
issued after the perusal of the plaint for the first appearance of the defendant in 
person on the date specified for ihe heatiog, or an order passed at the same time 
tor the personal appearance of the plaintiff on that date. It does not contemplate 
the summoning of a parly as a witness at any stage of the proceedings 6 C P. L. R. 
S3. Where a defendant is ordered to appear in person before a Court, the Court's 
order striking out his deferce for his persistent failure to attend is quite proper 
and compeient. A. I. R. 1918 Oudh 263 = 5 O W, N. 291 = 111 Ind. Cas. 473 ; see 
also 41 M. 256=41 Ind Cas. 719=6 L W. 337 ; 4 Pat. L J 152. But a plaintiff 
.1., Ill •_ • .. .1 . jj-j r.on-appearance, though 

■ * ■ 712 = 38 Ind. Cas. 477. Minor 

■ • ■ • r by a direction to his guardian 

■ ■ ■ wiih the direciion, will entitle 

“ . i7i = (i92o) M. W. N. 241 = 11 

L. W. 289=55 Ind. Cas. 945. This rule covers case of party ordered to appear in 
person but not appearing. 138 Ind. Cas. 613=1932 A. L. J. 726= A. I. R, 1932 All. 
595. In such a case appearance by pleader is no appearance 137 Ind. Cas. 792=36 
L. W. 422 = 1932 M. W. N. 423 = A. I R. 193a Mad. 414. The order should be free 
from ambiguity. 1933 M. W. N. 696=A. I. R. 1933 821 


SctU'ns aside Deettes Ex ^arte. 


13. {S. 108.] In any case In which a decree is passed ear against 
J . , a defendant, he may apply to the Court by which 

asamiftofendam. 'r ' 

and if he satisfies the Court that the summons 
was not duly served, or that he was prevented by any sufficient cause from 
appearing when the suit was called on for heating, the Court shall make an 
order setting aside ihe decree as against him upon such terms as to cosis, 
payment into Court or otherwise as a thinks fit, and shall appoint a day for 
proceeding with the suit : 


Provided that where the decree Is of such a nature that it cannot be set 
aside as against such defendant only it may be set aside as against all or any of 
the other defendants also. 


jy. For local amendments in Allahabad, Bombay, Lahore, Madras, Nagpur, 
Oudh, Peshwar, Rangoon and Smd.— Firfe i/$/ra. 


Scopo— This rule has no application where on the face of a decree it is »;/Vr 
partes A. I K 1925 Cal. 1010=42 C. L. J. 224 = 90 Ind. Cas 512. Court has no 
jurisdiction to restore unless conditions mentioned In the rule are fulfilled. 133 Ind. 
Cas. 129= 193I A. L. J. 377 = 53 A. 6i2 = A. I. R. 1931 All. 294 (F. B.}. Thet»o 
branches of ihe rule are distinct and the defendant whatever his position may be in 

. , t. •- •• • ihe section if he satisfies the Court 

■ • ■ • he other branch. A. I. R. 1925 Cal. 

' ' V = ' >oses of this rule proceedings under 

■ • • A.L R. 1928 Mad. 969=55 M. L. 

■ ■ ■ . ■ . . • e word '‘appearance’' implies that 

the pariy is present at the trial eiiher in person or ihioogh pleader for the 
purpose of conducting the case. A. I. R. 1922 I'ai. 485=1 Pat. 188-69 Ind. Cas. 
837 The first object and purpose for which Courts sit is that the parties shall be 
heard. The object of the rule is (o ensure within reasonable limits as to public 
convenience, that cs’ery del^endant shall have a hearing. 22 C. 981. This rule con* 
templates ihe case of a Court selling aside its own decree and not that of another 
Court. 4 C \V. N. 456. This rule does not apply 10 ihe selling aside ol an 

order * ■ ■ ■ ■ ' , ’ • o ^ V.' S' *'■” * ’ **•' — '■•bstiio* 

tion of •• ■ ..... .• held 

lhaiC .i ■ ■ • '.1 -1 suits. 

6 A. L : . ■ ■■ s ■ ■ ■ defen. 

dam, ■■ -i'. pro- 
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ceedings. A. W. N. 1907, 176=4 A. L. J. 480 = 29 A. 574. But it is not competent 
to the legal lepitstntatwe o{ o deceased defendant against whoni an tx partt dtcite 


• ■ balame, pay for it. A. I. R. 

“ _ " « “ j '■ J. 632 = 68 Ind. Cas 97. The 

Court 10 which business of ihc Court is transferred, can enteriain an applkation to 
set aside an fjr /nr* decree passed by the other Court. A. I R. 1922 ilad. 10=42 

M. L. J. 344=° *5 W. 458=65 Jnd. Cas. 787. Knowledge that a particular decree 

has been passed against him in a particular Court in favour of a particular 
person for a panicular sum is essential before applicant can apply. A. I. R. 
1923 Bom. 193 = 25 Bora, L. R. 74=47 D. 485 = 72 Ind. Cas. 130. A Court 
has no jurisdiction to set asideez^ar/edecreeat the instance of a person not affected 
by the decision, and expressly exempted from the decree. 61 Ind. Cas. 484. A minor 
defendant not represented m the suit by a properly appointed guardian cannot 
apply under Order IX, rule 13. A. I. R. 1922 Nag. 2-l9=»i8 N, L. R. 138=66 Ind. Cas. 
460. Where first application for setting aside rz farte decree is dismissed for 
default, second appUcaiion is allowable. A. I, R. 1923 Cal. 552=76 Ind. Cas. 533. 
Where a decree against several defendants some of whom were ex parte in the trial 
Court nas appealed again'* .j ... ‘x parte 

ones as respondents, the ’ • Court 

to set aside ex parte . ■' . 1922 

Mad 33=14 L W. 609=1 " , IS“66 

Ind. Cas 59. Where order to set aside ex parte decree was passed on condition of 
payment of cost, but no cost was deposited, the appellate Court cannot set aside 
the ez/ar/« decree. A. I. R. 1922 Oudh 14 Failure 10 impose any condition as to 
costs ooes not make the order setting aside an rz/urfr decree r/f/ra v/rer. 32 Ind. 
Cas. 984. Comestlng defendants can apply under Order 9. rule 13 A.l.R. 1934 All. 163. 
Where an order under Order 17, rule a, has been passed, the proper procedure is 
to set It aside by an application under Order 9, rule 13 and not by review application, 
A I. R. 1934 Cal. 116. 

Piti ex parte decree must be set aside, where suit is transferred without notice 
to defendant. A. I, R 1923 Ijh. 444=84 Ind. Cas -r ^ 4-- ..—/i 

beating is not given to defendant ex parte decree 
A. I R. 1923 All. 79“20 A. L. J. 9«2-77 Ind. Ca 
not be set aside without noiice to plaintiff and ' 
represent the plaintiff after the <x parte decree, ' • i 

was disposed of in the absence of defendants after Court hours, an application for 
restoration should be garmed. i933 A. L. J. I298 = A. I. R. 1933 All. 652. Where 
date IS fixed in the absence of parties, an vz decree should he set aside. 144 
Ind. Cas. 154=A. f. R. 1933 AH 376 Rule 13 does not apply to execution proceed- 
ings under Order 21. 134 Ind. Cas. 806=55 Mad. 17=61 M. L. J. 348= 1931 M, W. 

N. 533= ' ’ ” nf.,4 e.-Aitr T> * 'fee ha> been passed 

against : ' negl gent, the Court 

c.m set ■ ' ' of a new guardian. 

143 Ind. ' - ■ J33 All. 116. This 

rule does not apply 10 set aside an order. 13S Ind. Ca5.S47=53 A. 71S 

= 1931 A. L. J. 52g = A. I. R. 19J3 All. 92. Execution applic.rtion can be restored 
under inherent power of the Court. 142 lad. Cas. 686=i3 Lab. 761 = 34?. L. R. 

- — .1 I R injiiai, no ITnrtpr Or/t^rg, rule 13. C. P. Code, it IS cleatly illegal 

the same day on which it restored the suit 
• N. iio=A. I. R. 193s Mad. 196=41 L. 

II/. 

Decree 13 paesed ex-parte.— Where pleader is present decree passed is not 
ex parte though parly himself is absent. A. I. R, 1927 Pat. 291 = 6 Pat. 383=9 Pat. 

L. T. 63“63 Ihd. Cas. 71 ; A. I. R. 1923AII. 497 = 77 Ind. Cas 527. But where 
ple.ader for defendant was present but toot no part in ihc procetdings, decree would 
\it ex parte. A.I.R. 1924 bom. 139=25 Bom L R. 1922 = 82 Ind. Cas. 124, Where 
defendam's pleadar was instructed to ask for an adjournment which was refused 
consequently the defendant and b'S pleader though present in Court took no part. 



0. 9, r. 13.] 


Tns ccct C7 errs. 


n the trial, and tbft Court after tearig^ frrrf^y* fi-'i-tirj' n,' O' r'- -r 
decrees the suit, the decree being « rt St'/i* '.t V i. '/iT'f 

rule 13, for sufficient cause. A. £ R. icgr i-.,; 'V'"', 

but see A I R. 193* Oudh 171 ; A. I R j ^ t ■■ . 

S17 i A. I. R. 1935 All. S65-IM! A U J. 377 E/.- Vi./, s -J,.. ' 'y ,> , }' 

defendant, applies for examinaiioa of a witcess C' c'l'ii". vy'V' *» •■- . ' ' V 

then retires in that case a decree if passed mcr.’A r/.*’ . t// / .IT 

1931 All 29<=i93t A. L. J. 377 ; see also A. \ V :Y'y,'‘ ; \ 

123=58 M. 817. Where defendants were CO* prr*w ^ • * 

tion to set aside the award, a decree passed agai.-.j* ,{ i' ify‘ " 

A. I. R. 1924 Pat. 603=1924 Pat. 170=3 Pat. 839-9 P 7 i*?-// 

26. An eX farte decree may be passed even in a *v'A 
under Order 17, rule 3 A. f. R. 1913 Lah. 281=99 

be said that a decree agaist a firm IS agaioi! o'.e fA yf"' 

be has not appeared A. I R. 1924 Bom. 366=26 Pom. p '^/, Vy ' y / ^ 
773. Whereafter many hearings, on final hearing day A*'.*'./., " 
that he has no instruction but Court proceeds with the case r./j t,'.^rci /y^y, ° ' ' 
under Order IX, rule 13 but Order XXXVII, rules appUer, /, f' y 
316=82 Ind. Cas. 1028 Where a date is fixed for argument and '/ A ■ '• 

bsent M/tir/e decree cannot be passed. A. !■ R. 1924 Lab. 22< = 72 ,y ! 

Where a suit is decided rz /Vdr/e against one of the defendants, arid ifx 

..V.IJ . -v. U/1X , , 


Application to set as' 
decree should be set aside, 
in the petition are true or fa 


-"g whether ///v/// 
• the facts it( //>//h 
Cas. 745 . 

•disn is ntuhueiit 
‘ 3 Ind, Cas. (/i'j, 

• itfarft (ferree 


A I. R, 1927 
whetlier 


estion 


a particular decree 'is or is not rz /nr /« is a mixed question of law and fact. A. f, 
R. 1937 Pat. J7. 

•> ‘ * f * "• . *• •« ♦. fxfiar/i 

•• •■ • • : • 388= 

: * . ' ' . 0 74s ; 

r • . . • . ■ , . t. 1922 

Sind 20=iO S L. R. 209=70 Ind. Cas. 852 j A. I. R. i9*< Pal. 241 = 5 Pat. L. T. 
37 = 75 Ind. Cas. 343 5 A I. R. 19*5 Rang. 200=4 Bur. L. J. 18=3 Rang. 65 = 86 
Ind. Cas. 537. if an application to set aside a decree on the ground of fraud is 
dismissed, a suit for declaring the decree void for same fraud does not lie. A. I. R. 
1924 Pat. 238 = 2 P.it. 833=5 P. L. T. 65=2 P. L R. 6S = 7< lod. Cas. 826 ; see also 
A f R 1934 Pat. 769 = 81 Ind. Cas. 1035 J 138 fnd Cas. 6B2=A. I, R. igjo Smd 
298=24 S. L R 232. Where application to set aside .an ex parte decree is dismissed 
a separate suit to set aside decree on ground of fraud lies 144 lod, Cas 1013= A. 
I. R. 1933 R.ang. 123. Where plaintiff gives wrong address of defendant, but takes 
no part in service of summons, service is not deliberately suppressed nor is decree 
obtained by fraud. J43 Ind. Cas 7io=fe C. 93=r\. L R. 1933 Cal. 274- Where 
plaintiff puis a false case before ibe Court, the decree can be set aside on the ground 
of fraud rj3 Ind. Cas. 769 = 1931 M. W. N. 1016=34 hf. L. W. 6g=A. I K. Jpjr 
Mad. 679 

Legal representative whether can apply. — WTiere ex parte decree has 
• ' ... -- a I r> igj3 All. 

■ . . , , fzpirh 

• , . ■ . : ' ' -27 O.C. 

. ■ : ' . .... iod of six 

months for applying to be brought on record to an appiKJiton uuder Order IX, 
rule 13. 95 P. R. t9ib»47 Ind. Cas. 962. 

Inherent powers of Court to set aside ex pirto decree.— In the absence 
cf conditions mentioned in rule 13. Court has no jurisdiction to restore suit. A. L R. 

C. P. Cod(7-G2 
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I93t All. 294=(«93 i) A. L. J. 377 (F. B); see also 34 C. W. N. 419= 52 C. L. J. 
524=128 Ind. Cas. 94=A.I.R. ig3oCal.488; A. I R. 1930 Rang 152 = 127 Inri. 
Cas. 176; 34 C. W. N. 222 = A. I. R. 1930 Cal. 387=126 Ind, Cas 779 ; 97 Ind. Cas. 
936=24 L. W. 439=(J926) M. W. N. 707 ; A I. R, 1922 Pat. 479= i Pat, 277=65 
Ind. Cas. 341 •. A. I. R. 1922 All. 44T = I9 A. L. J. 907 = 64 Ind. Cas. 527 5 A. I. R. 
1921 Sind 38=15 S L R. 61 = 63 Ind. Cas, 131 j 26 M. L. T, 377 = 43 M. 94 = 37 
M. L J. 599= 10 L- W. 606 = 53 Ind. Cas. 8475 bm see 32 C. \V. N. io=A. I. R. 
1928 Cal. 772 = 55 C. 473=toS Ind. Cas. Qi.mhere it has been liid down that in- 
dependently of Order IX, r. 13, Court has discretion. It is the general practice on 
the original side to follow the analogy of r. 13, Order IX, But the terms of rule 
13 do not prevent the Court where there is an element of negligence from restoring 
the suit on proper terms, A. I. R. 1928 Cat 864=32 C. \V, N. 411 = 116 Ind. Cas. 
633. Court can under special circumstances set aside at / a/-/# decree on the appli- 
cation of a person who was not a party to the original suit. A I R. 1928 Rang, 273 = 6 
Rang, 494=113 Ind. Cas. 8n. Inherent power under s. 151 to set aside dismissal does 
■ ’ ' ' ' ’ ' * • iefinite remedy open to him but 

274=8 Bur. L. J. 47 = 82 Ind. 
' * ' dismissed for default, the 6rst 

Court can allow application to set aside at decree. 39 A. 393=15 A L. /. 
286=39 Ind. Cas, 519. Court which passed the Ax^ar/r decree has no jurisdiction 
to set aside an ex ^ar/e decree once decree has been affirmed on appeal. A. I. R, 

1921 Oudh T4l = "i r t—* » TO 331 = 

4P. L. T. tlS= ' •• ■ lismisscdi 

original Court cs * ’ ' =4 Luck. 

201 = 114 Ind Cs ... efendani’j 

absence IS not sr * • =7^ Ind. 

Cas. 660. Whe * imposed 

before granting application to set it aside. A. I. R 1926 Sind 50=90 Ind. Cas. 236. 
Defendant is not entitled to have the decree set aside merely because he appears 
though late on the day of bearing. A. I. K. 1929 Bom. 25o-«3i Bom, L. R. 468= 

1 19 Ind. Cas. 187- Court has inherent jurisdiction to set aside ex parte decree under 
Order XXXIV, r. 6, passed by oversight against person not a moitgagor. A. I. R. 

. ... ^ setaside an order 

' ’ Cas. 534. 

. * ‘ St A party behind hit 

. _ . e of summons. 134 

Ind. Cas, 1202=55 M. 233“6 i M. L. J. 920=1931 M. W. N. 1069=34 M. L. \V. 
49I^=A. I. R. 1931 Mad. 813. Under this rule a defendant is entitled to have the 
ex parte decree set aside as against him if the summons was not duly served even 
when he has knowledge of the suit. 43 C. 447=23 C. L. J. 183=20 C. W. N. 
173=34 Ind, Cas. 799 5 see also 43 Ind. Cas. 6325135 Ind. Cas. 110=12 P. L. T. 
9il = A, I. R. 1932 Pat. 1^0 ; A. I. R, 1930 Sind 298=24 S. L. R. 232 = 128 Ind. 


Nag. 356=88 Ind. Cas, 46 As regards summons by registered post returned as 
refused, r//* 39 C, \V. N. 934- There is no due service of summons under Order 
9, rule 13, C. P. Code, whc« subsmuted has been ordered by tbe Court and 


. ............ ij. 130=24 

case of substituted service a summons is 
• to the defendant's knowledge. A I R. 
P. L. IL 704 = 92 Ind, Cas. 272. The word 
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"duly" does noi mean “ptrsonally”. A, I. R. 1927 Mad. 507 = 52 M. L. J. 477 = 38 
M. L.T.(II C.) 275= 102 Ind. C.1S. 243. decree should be set aside where 

ihcte IS noihing on record to show that provisions of Order V, rr. 19 and 
20 were satisfied before ordering substituted service. A. I. R. 1928 Lah. 
799=116 Ind. Cas. 211. A decree •should be set aside where substituted 
service has been obtained by fraud practised on the Court. A. I. R. 1935 
Lah. 129=37 1’. L. R. 121. Mere assertion of ignorance of decree by defendant 
and acceptance of that by Court will not give Court jurisdiction to set aside ex parte 
decree. Whether summons was served or not must be decided. A. f. R. 1926 Afad. 
558 = 23 L. W. 319=94 InH. Cas. 420 Substituted service may be good service 
under certain circumstances. 135 Ind. Cas. 344=55 Mad. 240 = 61 M. L. J. 931 = 
1931 M W. N. io7g = A. 1. R. 1931 Mad. 812. Though return of summons means 
that It has been served personally yet defend.int can get ear decree against 
him set aside on various allegations 134 Ind Cas 1202 = 55 M. 223 = 61 M. L. J. 
920 = 1931 M. W N. 1069=34 M.L \V. 496=A. I. R. 1931 Mad. 113. Where 
summons was personally delivered to defendant but defendant refused to sign 
acknowledgment f.r/ar/e decree cannot l>e set aside, even in the absence of substi- 
lutedservice 144 Ind. Cas 1019=1933 A. L. J. i6s = A. I. R. 1933 All 165. 


Sufneient cause.— Under this rule it is necessary that the Court should find 
that the defendants were prevented by any sufficient cause from appearing when 
ihe sun was catted on for heating. A. I. iC 1935 Alb 565 = 1935 A. L. J. 377, There 
IS sufficient ground for showing latitude to the defendant where the defendant is 
actually present but could not appear on account of counsel’s fault. 18 R. D. 583 
Alter finding on an application under Order 9. rule 13, C. I*. Code, that sufficient 
cause for non*production had not been proved the Court cannot properly restore 
the suit under other grounds, purporting to act under 5 151 39 C. W. N 871 An 

application under Order 9, rule 13, was filed on ground of defendant's illness. 
Affidavits were fi'ed m support by certificates of medical practitioners. There was 
a counter affivl.avit filed on behalf of the plaimiff showing to the negative that the 
defendants were not <11. Held that in the absence of any clear motive for the 
delciidanis to have deliberately absented themselves from the Court on the day fixed 
for hearing of the case, the Court should toldttlm the defendants made out a sufficient 
cause for theif non-app'*""* “• *' <•-. v...-., .r .w. «... * 1 n 

All. 163= 147 Ind Cas. 

40=98 ind, Cas. 868. 
ground for setting jis< 

59 M L. J. 918 = 32 L. 
parly to have the dccre* ‘ • 

C. 549 ; see also A. f. 1 • 

69=110 Ind Cas. 4445 but see A. I. R. I9*7 Lab. 791 = 28 lb L. R. 204=»9 
Lah L J. 780= loi Ind Cas. 444. Absence of pleader is sufficient cause for setting 

aside the riF/<ir/e decree A. I. K. 1926 Mad. 256=22 L. W. 695 = 92 Ind. Cas. 776. 

The giving of wrong date by the bench clerk is sufficient cause. A. I. R. 1924 Rang. 
271 = 3 Bur L J 34=83 Ind Cas. 256. Where default Is due to agent's missing 

tram, It IS sufficient cause. A. I R. 1928 14ag. lod. Cas. 842 ^ see also 

A I R 1926 Oudh 75 = 88 Ind. Cas. 481. The words "was prevented by any 
sufficient cause from appearing" must be liberally construed. A. I. R. 1927 
Oudh 173 = 40. W. N. 356=110 Ind, Cas. 632. While considering whether it is 
proper to set aside an ra' decree no special concession in favour of criminals 
who were in ].iil is to be made. A. I. R. 1929 Oudh 35 = 5 O. W. N. 1037=4 Luck. 
201 = 1 14 Ind. Cas. 319 Where there is even an element of negligence, the Court 
on the original side may tcsiorc the suit upon proper terms. A. I. R. 1928 Cab 
772=55 C 473 = 32 C W. N. io=»o6 Ind. Cas. 91. Pressure of work is sufficient 
cause. A I R 1927 Rang. 150-5 Rang. 80-102 Ind. Cas 379- Where minor is 
rot properly represented decree against him is a nullity and suit cannot be res- 
tored A I R. 1924 Mad. 4S9-46 M.L. J. 348-19 b.W. 233 = 34 M.L. T. 
94-1924 M W N. 289 = 78 Ind. Cas, 76t but see A 1. R. 1923 All, 
213-21 A. L. J. 183 = 71 Ind. Cas. ^5^ A minor cannot apply to set aside an eX 
decree under Order IX, r, 13,00 the ground that a guardiaa <i4 ///rm was not 
propetly appointed for him in the suit 50 lod. Cas. 7S3. 



A suit can be restored only when Court is satisfied that defendant was ptr- 
vented by any sufficient cau>e from appearing. 1 I’. L. T. 69 = 61 Ind. Cas. 96S ; see 
aUoAUb 1923 Mad. 03 = 43 M.LJ. 632-46 M. 6o«i6 I- W. 53“(«923)M. W. h. 
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66o=68 Ind. '' ■” t— * ; A. I. P. 1923 All. 549“ 

2iA. L. J. 5 ■ . ■ - pleader is not .a suffi- 
cient cause ■ I. R. 1921 Na?. 3 = 4N- 

L.J. 16 = 62 . ■ ‘ _ t by the guardian is by 

itself not a su. 4j ••.u. ^ ».i»lake to inform the date 

is sufficient cause. A. I R. 1923 Mad. 581=49 M, L. J 488 = 72 Ind. Ca*. 669 

Where defendant is ill, and m support of it, affidavit and medical certificates 
arc filed as well as counter affidavits are also filed by the opposite party, held 
sufficient cause was made out for non-appearance. A. I. R. 1934 All. 163. 
"Sufficient cause” includes suppression of summons by means of fraud. 132 Ind. 
Cas. 355=12 P. L. T. 493= 10 Pat. 516= A. L R. 1931 Pat. 204 (F. B.). ExparU 
decree against a minor can be set aside only 
has been prejudiced. 129 Ind. Cas. 249= 59 M. ‘ 

1931 Mad. 6. Plaintiffs strenuous attempt tc 
cause. 142 Ind. Cas. 86=56 C. L. J. I2=A. f 
are present but the counsel being engaged in 
suit is decreed tx parte, such a decree cannot 

case can be restored under s. 151 on payment of cost. 141 Ind. Cas. 402 = 34 Bom. 
L. R. I425 = A. I. R. 193a Bom. 634 Where ex parte decree is pissed through default 

of guardian, such default constitutes r— — - — 

A. I. R. 1934 Mad. 428 J see also 58 “ ” • 

693. The Court has no power apart 
aside an er/ar/e decree passed by list... 

Execution proceedings —An application 10 have an ex parte order in 

— • (jxin.ible under Order IX, rule I3. A. 1. 

• jplicatien under Order 21, r. 58, C. P. 

" “Order 9, rule 13, is not applicable. 

* ’.• . t " I M. W. N. 1312. 

Final decree —An application to set aside a final decree, where law conietn* 
plates a final decree, pzsitd ex parte is maintainable under this rule. 35 M. L J. 
375=48 Ind. Cas. 71 ; see also 35 lod. Cas. 288=8 L. B. R. 450 = 9 Bur. L. T, 245- 
Failure to issue notice on an application for final decree does not make decree 
Illegal. A. I. R, 1930 Mad. 105=30 L. W. 551=120 Ind. Cas. 72. 


the case in order to take security and pass final orders only after the party has 
tendered or failed to furnish security. (1917) M W. N. 815 = 6 L \V. 767 = 43 Ind 
Cas. I. Order of restoration conditional on jwymenl of costs within certain time is 
proper order. A. I. R. 1926 AU. 142=48 A. i99“24 A. L. J. 120=90 Ind Cas. 243. 
n .. 4i.» 1 — >- -V •- —*ond the lime for payment of cost. A. I R. 1936 

• ■ • re there has been no default on the part of the 

• ' icre he has not been duly served, it is inequitable 

■ 5 Pat. L J. 420= I Pat L T 443=57 Ind. Cas 

)t be imposed. A. I. R. 1924 Oudh 229=74 
, • • p.iy decretal amount does not of itself operate 

as a stay of execution of ras/nr/f decree. 3 L, W 35 = 32 Ind. Cas. 73>- Where 
condition is imposed for setting sstde an ex parte decree no appeal lies from order 
imposing such condmons. A. I R, 1926 Bom. 353= 50 D. 326=28 Bom L R.S78 
But an appeal lies from order rejecting application for an order to set .aside decree 
passed rz/ar/V when that order IS made because conditions which were lawfully 
imposed on defendants were not complied with. 28 Bom. L. R 1245 = A, I. R. 
1927 Bom. X (F. B0=5i B- <^7=99 Ind. Cas. 3B4 { A. I. R. 1925 Mad 1182 = 88 
Ind. Cas 196. 

Miscellaneous " , 

with appointment ol . 

of s. 141, C. P. Code, 
decree passed under 
rule in insolvency prt 
135 Ind. Cas. 750=33 
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Ex parto decree in small enUBo nult.— Tlic Code of Civil Procedure K^verrn 
the procedure of Smill C-tuse Courts to some extent, and this rule applies to such 
Courts. 63 M. L. J. 4C6 (F. I. n. 193s Mad, 3C9«*$8 M. 687 (F, I).). 


Procedure— Where prcliminiry decree was pissed rr/.if/cbut furihcr consi- 
deration of suit was Hdiourned to latter date, r. ' ' ‘ 

A. I. R. 192S Mad. 3I4 »io 6 Ind. C.1S. 810. An ■ 

be made even srhere non-service of summons ts 
toi Ind. Cas. 617. In an arplication under ibis . ■ ■ 

not whether the defendant lias any good defence on the merit*, but whether there 
ts proper service, and if there is proper service, wlieihcr there was sufllcient cause 
for his non-service. A. I. K. 1926 Mad. 3t*>49 M. L. J. 44S"33 L. W. 423»99 Ind. 
Cas. 1043. Restoration of suit cannot be refused where defendint ap(>cars on the 
s.ime day though Ute, A. I. R. I934 &om. 393 — 36 Bom. L. R. 331 — Eo Ind. Cas. 337. 
Wliere an rr/or/r decree is pissed against the defendant in the absence of his 
pleader, the hitter need not file a ftesh vaiaLUfiiimit in order to apply to set aside 
the decree A. I. R. 1933 Rom. 307—47 1 ). 11 — 34 Horn L, U 744-69 Ind. 
Cas. ■ ■ ‘ ' • 

dccre ■ 

the fi ■ . , - 


junsd 
decre 
Ind.( 
taker 
an fx 
Cas. 
ferre< 
revIe 



* • the particulars of the suit in which the 

J 7-39 C. W. M 863-A. I R 193s Cal. 

' • • ' • ’ - . . fecree under Order 9, rule 13, although 

It is not obligatory on the Court to state reasons, it is most desirable that it should 
state why it thioks the tz parte decree should be set aside. A. I. R. 3936 Mad. 534 
“!63 Ind. Cas, 733. 

Sub-section ( 2 }.— Cause of action against all defendants not being joint and 
indivisible, Court at the instance of some of the defendants alone can set aside 
/X decree as regards defendants applying only. A. I. R. 1926 Mad. 356-23 
L. W. 695 — (1936) M. W. N, 112— 93 Ind. Cas 776 Where joint decree is passed 


41 mu. v..as. 101 ; bee also A 1 iv 1924 1 at. /7 ( -•-viv^h/ ^ ai. — 4^u. 
Where decree, passed against several defendants is not capable of being set aside 
against some of them only it should be set aside in toto on the application of some 
defendants only. A. I. R. 1937 Mad 550— 38M. L T. 315 = 101 Ind, Cas 985 129 
Ind. Cas. 349 = 59 M. L. j 918—A I. R 1931 Mad. 6 Where defences of 
defendants are distinct, by setting aside of an tx parte decree, the non-applicants 
will not be benehted. A. I R. 1925 Oodh 181=81 Ind Cas. 520, 

Effect of restoration — When decree is set aside, defendant is entitled 

to be restored to his original position. A I, R. «923 PaL 37 ‘ = «923 Pah 
Par. 277=1 Pat. L. R. 338 = 73 Ind. C^5 912 ; see also 21 C, W. tJ. 1087=27 C. L J. 

, * “ ’ - oceedings 

. M. L. 

•• rchase m 

becomes 
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//•fo /flf/o void. 2 L. W. 1066=31 Ind. Cas. 805. Where an (xfiarie decree has 
been sei aside in subsequent suit, the question whether original suit revives depends 
on pleadings, issues and actual decision in subsequent suit. 132 Ind. Cas. 3SS=I2 
P. L T. 493= to Pat. 516 = A. I. R. 1931 Pat. 204 (F. B.). 

Appeal from exparte decree — ^It is open to a defendant to prefer an appeal 
against the n/ar/rj decree as also 10 make an application under Order I.\', rulei3 
and then to come up in appeal under Order 43, rule i, clause (d) If he proceeds in 
an appeal against the original exfiarie decree, he will beat some dis-advanlage 
because the Court of appeal will not be in possession of the materiiU which preven- 
ted his appearance A. 1 P. 1929 Pat. 609= 10 P. L T. 589= 120 Ind. Cas. 303. Appeal 
lies against an decree passed in application filed under para 20, Sch. II, C. 

P. Code. A. 1. R 1928 itfad 969=55 L. j 262 = 291. W. 490= mind. Cas. 6gi. 
Where fx decree was appealed against and r. 13 was not availed of, propriety 
of ihe order refusing adjournment can be raised in appeal. A I R. 1928 Cal. 812 = 
32 C. W. N loi = 106 led. Cas. 542 ; but see 87 Ind. Cas. 222 = A. I. R. 1925 Oudh 
645 = 28 O. C. 8$. Second appeal lies against tx parte decision even when other 
remedies are available A I R. 1925 Cal. 497=80 Ind. Cas 14. Where order granting 
applionion for the hearing of case is not appealed against, the order cannot be 
questioned in second appeal from decision in that suit. AIR. 1928 OuJh 405= 

5 O W. N 713=110 Inrf. Cas. 702. If a defendant makes a default in appearance 
on an adjourned dale, after evidence of some defendants is recorded and the Court 
decides the suit on merits, the defendant can appeal from the decree and cannot 
apply for setting aside the decree, t O. L J. 127=34 Ind, Cas. 855 In 

appeal from tx parte decree, ihe appellate Court can reverse decree merely on the 
ground that proceedings were wrong. A. !. R. 1923 Oudh 117-26 O.C 10 

— loO. L J 36-73 Ind. C.as. 591 5 A. I. F. 1929 Pat. 609-10 P. L T. 589® 

Ind. Cas. 3045 A. I. R. 1922 Lah. 439-3 Lah. 357 = 69 Ind. C.as. 499 But question 
of service of summons can only be considered in the special proceedings under 
Order IX and not in appeal (rom • » » ” --••i — m ii..r^ 

L. J. 282-2 Rang 108-79 Ind. Cas. 
there is an error, defect or irreguKarit 
which affects ihe decision of the case, 

AIR, 1929 Pat 609— ior.L.T. 589— 120 Ind. Cas. 304 ; see also 56 Ind Cas. 165 — 

• *' ' I ' “ Court confirms an M decree on an appeal 

ppelliie Court IS not an decree. A I, 

• -1) M.W.N. 746-42 M.L.J 12-66 Ind Cas. 

. <x /<2r// decree set aside has been dismissed, 


tevision of decree by plamtill, where delendant opposes the revision, the 

(r parte decree merges in High Court decree and the trial Court cannot entertain an 
npplicniion under this rule. A. I. K. 1934 AH- *34- 

Limitation — An application under Order IX, r. 13. must be made within one 
month from the ilccrec or from the knowledge of the pa«sing of the decree. A. I. R. 
J021 Pat. 69=1921 P.'il. 100-2 P. L. T. 11 = 57 Ind. Cis. 333. Where application 
to set aside an tx parte decree presented more than 30 days after decree, onus is 
on defendant of proving lli.ii u was presented within 30 days of his having 
knowledge. 109 Inti. C.ts, 82 (Lah) ; see aUo 92 Ind. Cas. 295. In case of 
non-service of sumiiioii* the Court should decide whether application is within time 
from date when petitioner c.nroe to know of rx /or/e decree. A. I. R. 1925 Lah. 
577 = 7 Uh L. J. 408-26 P. L. R. 600-91 Ind. Cas 79S An ex parte final decree 
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Upon phintifT to show ihit the tlcfendsnt had knowledge of decree more thin 39 
j.. , j... — I Lih. 233-73 Ind. Cas. 43. Seciion 

apply to applicalions under Order IX, rule 13 
• High Court ttile extending s. j, Limitation Act, to 
aiiiniLauoiij uiiuci uiuci lA, ». 13 is rrt/r.r A 1. B. I92< Mad. 14 (F. D)« 

47 M. L J. 40j=.20 L. W. 33J-35 M. L.T.43«(l9t<) M. W. N 682-4? M. 824- 
80 Ind. Cas. 877. Under O. I.X, r. 13, as amended by the M.a'lraj High Court, time 
should be extended only on jastifiible tfrounds A I, R. 19J2 Mad. 33— 14 L. W. 
909-30 M. L.T. 151 (H. C.)*»i9Ji M. W, N. 796-42 M, L. J. 12-66 Ind Cas. 59. 
Court cannot extend period prescribed by Art 164 of the Limitation Act. A. L R. 
1934 Nag. 43. 

Proviso.— Under this piovlso the whole decree may be set aside if the decree 
i^s one and indivisible. A. I U. 1934 AIL io;i-i5t Ind. Cas. 963. The wards 
“against a defend ini* do not necessarily imply that the only defendant against 
whom relief has been in terms granted by the decree can apply tor an order to set 
aside. They are comprehensive enough to include a case in which .a decree adversely 
aflTccts the rights of a contesting defendant. A. I. It. 1934 All. 163 — 147 Ind. Cas 
1186. 

Appeal — Application to set aside decree must either be .nlfonred or 

disallowed. Orders dlsallawmg application are appealable. 144 Ind. CaS. 1S6-A. 

*933 ^ang 63. Provisions for apjieal .against an Order IX, rule 13. is not 


of a Small Cause Court not empowered to pass decree in question, rifuses to set aside 
the M /ar/e decree pxsjcdbyuis predecessors, the order rejecting application is 
not appeahble. A I. R. 1922 All. $0-20 A L. J. 308— 65 Inti Cis. 967. Noappeal 
lies against an order refusing to restore an application to set aside a decree dismis* 
sed/ordefjolf. A. L U 1922 All 337“30 A. L.J. 519367 Ind. C.2S 33^. gtt also 
36 C. W. N. 549-139 Ind. Cas. 502 -A. L R. 1932 Cal. 687, Order dismissing appli- 
cation for restoration of application to set aside tx farte decree is non-appealable 
A. 1. R. 1924 All. 682-46 A. 533=22 A U J. 427-79 Ind ^Cas. 333. No appeal lies 
against an order dismissing apphcition to set aside award with the intervention of 
Court ptssed in default of defendant. A. I. R. 193; Pat. 603—3 Pat. 839-6 
P. L. T. 212 — 83 Ind. Cas. 26 Order refusing to set aside ex parte decree 
IS not appealable. A. I. R. 1925 AIL 267=47 A. 140— 85 Ind Cas 470. No appeal 
lies against order refusing to set aside rr/jr/f decree made in reference to Land 
Acquisition Act, such order not being an award. A. I. R. 1926 Cal. 816=94 Ind. 
Cas. 330 Where in an application to set aside ex parte decree, applicant dies, 
the order bringing legal represeniauvcs on record is not appealable. A. I. R. 1925 
All. 431 = 23 A L. J. 442-47 A. 74t = 88 Ind Cas 95. Appeal from order rejecting 

’ ' ' 

. ' * . ■ 1 appeal 

‘ ■ ■ cannot 

, ■ 0=48 A. 

• i ■ ■ . • • ■ tx parte 

decree under Order IX, rule 13, unless it was satisfied that defendant was prevented 
by sufficient cause from appearing. Court has power apart from Order IX, r. 13 to 
set aside <>0; parte decree made by itself A.I.R. 1933 Lah. 147=73 Ind. Cas 660. No, 
appeal lies from an order made under rule 13 138 Ind. Cas. 748=36 C. W, N. 

352= 59 C. 1057 = A. I. R. 1932 Cal. 558. Right of appeal is nor matter of procedure 
but substantive right and hence cannot arise by implration for restoration of suit 
dismissed 139 lad. Cas 296=28 N. L. R. 83— A. I R. 1932 Nag. loi (F. fJ.). 
Order selling aside rj;/ar* decree IS judgment and cannot be set aside save under 
s. 152 or on review. 14S Ind. Cas. 302= 10 O. W. N. 794 = A I. R. 1933 Oudh 3S5.J 

Revision.— Order setting aside an decree is epen to revision. A.I.R. 

1921 Oudh I4t -24 O. C. 282 = 64 Ind. Cas, 303 ; A.I.R. 192$ Nag. 356=88 Ind. 
Cas. 46 ; ft»n/ra , A. 1. R 1926 Pat. 29=90 Ind. Cas. 329 ; A. 1. 1^ 1922 All, 44r = r9 
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rule 4, but can summon under Order XII, rule i. 24 L. W. 757=198 Ind Cas. 723. 
Order IX does not .apply 10 the special set of circumstances coniemplaied by Order 
X^, tuk 4. A l.^R ^92^1 Mad. 417= U L. W. I5=(l92i) M, W, N. 390=63 Ind. Cas. 


1933. A. L J. i3i8 = A. I R. 1933 AIL 517. Under Order 10, rule 4 (2), Court can 
dismiss suit for default of appearance of party. 138 Ind. Cas. 613= J932 A. L. /. 
726 = A. I R. 1932 All. 595 j see also A. I. R. 1933 Lab. 922, 


ORDER XI. 


Discovery and Inspection. 


1 . [R. S. C. 0 . 81 , r. 1 .] In any suit the plaintiff or defendant by leave 
Disccer, b, initrrogato- <=f the Court may deliver interrosatones iu 
‘ imrnng for the examination of the opposite 

parlies or any one or more of such parties, 
and such interrogatories n-hen delivered shall have a note at the 
foot thereof stating which of such interrogatories each of such person is 
required to answer : Provided that no party shall deliver more than one 
set of interrogatories to the same party without an order for that purpose : 
Provided also that interrogatories which do not relate to any matters in 
question in the suit shall be deemed irrelevant, notwithstanding that they 
might be admissible on the oral cross-examination of a witness. 


Scope.->InterrogatorI«s caonot be delivered without the leave of the Court, 
for the examination of the opposite parties. Tie words ‘‘oppoj/te parties" mean 
parties between whom there is some right to adjust in the suit. Shaw v. SmM, 
18 Q. B. D. 193 (198,200! } MoUoy v. Kilby. 15 Cb. D. J62. It may includeco- 
defendants, if there be some dispute between them. Birehall y. Berth, (1913) 2 Ch. 
375. Where plainlifT and some of the defendants have the same interest in the 
suit and plaintiff is really fighting the case on their behalf as well as for himself 


avoid surprise at the trial. Lyon v. 'Jwedeiell, 13 Ch. U. 375. The facts which 
will pro\e a party’s case can be put in interrogatories, ffooton v Dalby, (1907)2 
K. B. 18 (21). In a suit on promissory-note, where the plea is want of consideration, 
application by defendant without letting in evidence to issue interrogatories to 

.• J J ...T.J 

■ . •• lence cannot be allowed. 142 Ind. 

. • ‘ ■ 41 ■ 15*- But ioterrogaioties to discover 

■ ■ ■ • • . those facts are permissible Osram 

' ■ ■ • ' • t -9 (C A.). Fads which destroy 

other party’s rase may be put in the interrogatories. Plymouth Mutual v. Tradin' 
Association. (1906) i K. B. 403 { 4 I 7 )' An interrogatory may deal wlih any fact the 
existence or nor existence of which IS relevant to the existence or non-existence of 
the facts directly in issue. Marrtal v. Chamberlain, 17 Q. B. D. 1 54 {162) • //ash v 
Layton, (igii) a Ch. 71 (76.83); Kennedy v. Dodson, (1895) 1 Ch. 334. “The 
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legilimaie use. and the only legitinuie vie ol idtcriogntorict is to o’j'aln ffo-n O'- 
party imetrogaied .*idmissians of facts while it i« ricccsiiry for the piny interrf'.:i’» j 
to prove in order to cstablisli his case ; and il the piny inierrngsteil goei furtlrr 
and seeks by his interrogitofies 10 gel from ihc other piriy tniiiers while n u nit 
inaimbcnt OR him to provci although such matters miy indirectly assitl tin cate 
the interrogatories ought not to be admitted * /Vr/f Smith !. / in A'rnn/,// v* 
Dedton^ (iS95t i Ch. 331 (24 1) »but see Heotin v. DMy, (1907) : II 11, at p 31. 




- probite and .1 Court on s-ibmiiiion nt 
S.*- J-, '"•! C.1I. 317 i 

Order XI ol the present Civd I’roceilurc 
s the same as Order XXXI of the Kutes 
IS. 76s An interrogatory mu$i not Lc 
2i4 


By and to what person. — Discovery by way of mteirogitonet mty be aMowed 
to a phintifTfrom a CO pliiniilf, or to a defendant from a co-defendani, in cases in 


the action wuhio ih« meaning of this role and therefore cannot be compelled to 
ansoer inteirogaiories. iiQ. D 0.251. 

Power of High Court.— Where lower Court declines to re-issuc inicrroga* 
tones, the High Court can interfere under $. 107, Coveromeot of India Act of loio 
A. I. K. 1937 Lah. 28 


2 < [R. S. C. 0 . Si, r, 2 J On anappHcatlor} for leave lo deliver inferroga* 

In deciding upon such application, the Court 
sliall take into account any oiTet, which may be made by the party sought to be 
interrogated to deliver particulars, or to make admissions, or to produce 
documents relating to the matters in question, or any of them, and leave shall 
be given as to such only of the interrogatories submitted as the Court shall 
consider necessary either for disposing fairly of the suit or for saving costs. 


Scope— Under rule3,ihe Judge has not any power to_ settle interrogatories, 
but he can decide vvbat should be administered. The tf/cta in Eogbsh cases with 
regard 10 the more extensive powers of Courts in matters of probate, seem to 
imply that the strictest relcvcncy in the luicrrogatories may not be required, but 
the Courts certainly be obliged to exclude anything offensive or Improper in 
the same way as in any other case. 43 C 300=23 C, L. J. 480=34 Ind. Cas. 227. 
Interrogatories should be disallowed when they aim at discovering the nature of the 
opponents’ evidence to asceriair ’ • " .1 . .i,g parti- 
culars of the documents. 36 led ' allows 

an inierrogaiory docs not amouo ■ d. The 

party inierrrogaied is at Iibeny ' rule 6. 

J^eelv A*rt^.{i894) 3 Cb. sSafC.A.) Sciviceon pleader of the party interrogated 
IS good. Se tlfu/cas/ar, 47 L.J. Cb.6o9;^rr* v. Roierts, 30 L.T. ^67. The pro- 
per time for allowing inicrrogatories 1$ after the defence is put m, although the 
Courtis competent to allow interrogatories at an earlier stage Mercler v. Colton, 
1 Q B D 442 ; /« re, A. Debtor. (1910) 2 K. C p. 63 5 Bealy. Pilling, 38 L. T. 4S6. 
A patty may deliver mtertogaiones in order lo ascertain the nature of the oppo- 
nent’s case or to support his own case, in order to narrow the points in issue or to 
avoid proving facts which are admitted. But the procedure ol delivering in- 
terrogatories in order to prove the contents of documents which have been hem 
inadmissable in evidence is entirely misconceived. A. I. K. 1934 Nag. 181 = 17 N. 
L. 1.63=151 Ind. Cas. J04. 
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3. [R. S. C. 0. 3l, r. 3 ] In adjusting the costs of the suit inquiry shall 

_ . at ihe instance of any party bo made into the 

Costs of interrogatories. propriety of exhibiting sucli interrogatories, and 

if it is the opinion of the taxing officer or of the Court, either with or without 
•an application for inquiry, that such inlerrcgatories ,h.ave been exhibited 
unreasonably, vexatiously, or at improper length, the costs occasioned by the 
said interrogatories and the answers thereto shall he paid in any event by the 
party in fault. ' 

4. [R. S. C. 0. 3l,r. 4.] Interrogatories shall be in Form No. 2 in 

„ Appendix C, with such variations as citcum- 

Form of inierrogatrines. stances may require. 

5. [R. S. C. 0. 3l, r. 5] Where any party to a suit is a corporation or 

Co D ations ^ persons, whether incorporated or not, 

empowered by law to sue or be sued, whether in 
its own name or in the name of any officer or other person, any opposite party 
may apply for an order allowing him to deliver interrogatories to any member 
or officer of such corporation or body, and an order may be made accordingly. ’ 
Scope.— In the case of corporation, the Court is to decide what member or 
officer is most likely to be competent to answer the interrogatories. Derhely\. 
Standard^ (1879) 13 Ch. D. 97. Ordinarily the Secretary of the Corporation is the 
fit person to be inierrrgated. In te, Alexandra Palace Co., (1880) i6Cb. D. 58. 
The answer to the interrogatories need not be based on the personal knowledge 
of the member of the corporation but may be bassed on information Soutk IVork 
Water Co. v Quick, 3 Q. 0. D. 315 (321) 5 WtUback Incandescent v. Hesu Sunt/gAtt 
(1900} 3 Ch 1. If the Court is satisfied that a proper officer is named the leave win 
be granted as of course. In re, Alexandra Palace Co. 50. L. J. Ch. 7“ ><5 Ch, D* 
58 An ordinary member of a company ought not to be examined on tnicrrogaioric* 
unless the Judge is satisfied that there is no officer uf the company capable 0* 
making the discovery, and that the member proposed to be examined has the 
required information Berkeleyv. Standard Investment Co., \l Ch. D 97. Where 
in an action against a company an application is made under this rule for leave to 
deliver interrogatories to a member of the company, no ice of the application must 
be served upon the member. Ckaddock v. DrtUsh South Africa, {1896) 3 Q. B. 153. 


6. [R. S. C. 0. 31, r. 6} Any objection to answering any interrogatory 
. , . . . on the ground that it is scandalous or irrelevant 

Objections to interrogatories exhibited bona fide for the purpose of the 

^ ’ suit, or lli.it the matters inquired into are not 

sufficiently material at that stage, or on any other ground, may be taken in the 
affidavit in answer. 


Scope — The mere issue of interrogatories does not debar the party interrogated 
to make objection under this rule. v. Tfo/ (1894), 3 Ch 282. In answer the 

pariy interrogated may state that objects to answer the particular interrogatory or 
interrogatories but must put in the grounds Of his objection Church \. Perry, 36 
L. T. S13 . .^rrrrV^ V. 36 L. 1. 471. The Court should adjudicate an objection 
as to the relevancy of interrc^atorics. 46lDd. Cas 660, 

Scandalous.— An objection on the ground that interrogatory or information 
sought is scandalous. But nothing can bo scandalous which is relevant. Fishery. 
Owen,tC\t. 0.645(653); Kemble y. Hof e. A thing is scandalous, 

the mere purpose of which is to be abuse or prejudice the opposite party or which is 
indecent or offensive. Christie v. Christie, 8 Ch. 499 ; Coyle v. Cuming, 40 L. T. 
455. A person is also not bound to answer an inlerrcgatory if the answer lends to 
criminate him. Lee v. Read, 5 Beav. 381 j Lamb v. Monster, 10 Q. U. D. no. 

f__-, *• ... — . . ered. Parkery Wells, 

,t Ilersckell in Kernedy 
this desctiption, unless 
* ought to be rigorously 

Ihttsen V. L-ihouchete. 3 
6O0. 
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Bonafido— Interrogatories raay become oppressive and may be used for improper 
purposes. In such a case the Court has discretion to disallow them on the merits of 
the case. //e.»f£»n v. ^igto) t K. B. atp. yjS. So a party may object to 

Interrogatories which arc not put for the purpose of the suit. AHhuun v. 

Lahoud.ete, 3 Q. B. D. 654 (664! ; Edmondson v. Brsch Cr* Co, (1905) 2 K. B. 523, 526. 
Not Bufficienlly material.— I'lVrAir/rr v. /!'<///, 18 Ch. D. 47 ? (4^3). 


7 . [R. S. C. 0 . 31 , r. 7 .] Any interrogatories may be set aside on ilie 
ground that they have been exhibited unreason* 
ably or vexaiiousty, or struck out on the ground 
that they ate prolix, opprcssisc, unnecessary or 
scandalous ; and any application for this puttxisc may be made within seven 
dajs after service of ihe interrogatories. 


Setting aside and striking 
out inierrogatoiics. 


Scope. — This rule deals with two cases, firs', where interrog.atories are exhibited 
which are iu themselves unobjectionable, b-jt which, by reason of the citcumslances 
of the ca<e, it would be unreasonable or xexalious to call upon the party inicrrogated 
to answer ; secondly, where iiiterrogiioties arc tn themselves objectionable by re.r$on 
of being prolix, oppressive, unnccssary or scandalous. In the first case, all or 
any of ihe interrog.atories may he set aside by Judge's order ; in the second case, 
all or any may be struck out. Ofi^enheim 'i. Gi i., ). Q. \\ i67«'{iS93) 

l Q. It. $ Where interrogatories ate unreasonably prolix, it is the duty of (he 
Court to strike them out under this rule Grumbrtcht v, Pitrry, 32 W. K 558. If the 
Judge thinks (bat inierrogatoiies as a whole, or enblock, are vexatious or unreason* 
able, be may strike out ibe whole of them without sifting the mass for the purpose 
of saving those ques ions which may be reasonable and fit. Anti he m.ay, if he 
thinks proper, allow ihe parties whose iruerrogatories have been struck out to 
’ ■ • •• • ' ' • Birlon, 32 W, R. 

• • • • • • prolix, oppressive 

* of them msy be 

* jectlons to answer 

• * .* • , J'3- A parly who 

applies to strike interrogatories must, unless they are altogether an abuse of the 
practice of the Court, speciSy those to which he objects. Allhustn v. iMbauehere, 
3 Q. D, 0 . 654B4; L. J. Ch. 819. 


8 . tR. S. C- 0 . 31 , r. 8.] Inierrogaiories shall be answered by affidavit 
to be filed within ten days, or within such other 
AfBdav.l m amv.tr. filinB. ^ . 

Scope. — The defendants cannot refuse to ansv/er on the ground that they have 
got no personal knowledge, of the matter interrogated. Pavitt v North Metropolitan, 
48 L. T. 730 A party to a cause is not excused from answeiiog interrogatories rcle* 
\ant to the question in issue on the ground that they are as to matters which are 
not wiihin such parly’s own knowledge, but are only within the knowledge of his 
agenis or servants, if derived in the ordinary course of their employment ; and he 


but see Rashotham v. Shropshire Union, 24 Ch. D. iio^S3 L. J. Cb. 327. 


9 .[R. S. C. 0 . Sl,p, 9 ] 

Toim of affidavit in answer. 


An affidavit in answer to interrogatories shall be 
in Form No. 3 in Appendix C, with such varia- 
tions as circumstances may require ‘ ' 


10 . [R. S. C. 0 . 3 i, r> 10 ,} No exceptions shall be taken to any affidavit 
, in answer, but the sufficiency or otherwise of any 

No exception to be taken. affidavit objected to as insufficient shall be 

determined by the Court. 

Scope- ’ *. — • -V***- — •- interrogatories, is 

regulated b* ■ ' ■ ■ ■ y or insufficiency 

ofthcansw* • ■ ■ lat which he has 

no excuse fi. ■ ■ . ' ' can h require a 
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further answer. Lydl v. Kennedy^ S3 L. J. 937. An embarrassing answer to interro- 
gatories may be dealt with as insuflicient. IhiA \ see also Lyell v. Kenntdy, 33 
W. R. <4. 

11. [R S. C. 0. 31, r. n, S. 127.] Where any person interrogated omits 
j . to answer, or answers insufficiently, the parly 

fuXr in.aroga.ing may apply to the Court for an 

order requiring him to answer, or to answer 
further, as the case may be. And an order may be made requiring him to 
answer or answer further, either by affidavit or by vim voce examination, as the 
Court may direct. 

Scope". — The terms of Order XI, rule ii, contemplates two orders being made. 
First an order for the answer to the interrogatories or for the discovery or inspec- 
tion of the documents withm a specified time; and secondly upon the failure to 
comply with such an order a further order dismissing the suit. An order dismiss- 
ing the suit should not be made unless the Court is satisfied that the plaintiff is 


regarded as a production of ir. as a piece of evidence in Court A. I. l(. 1911 Lab 
338™4 Lah. L. J. 385. Where objection as to prayer for discovery was not taken 
’ ‘ ■ * - . jjg m second appeal. 

• ' * to an assessee to object to 

I in income-tax proceedings on 
• . • ■ ag. 181*17 N. L. J. 63-iSi 

Ind. Cas. 104 The order of the lower Couri under Order 11, rule 11, asking to make 
sufficient answers amounts to a case decided and if there has been a material 
irregularity in allowing interrogatories which are not necessary either for disposing 
fairly of the suit or for saving costs It is necessary to intervene to prevent injustice 
being done. Ibtd. Where m a suit of restitution 0/ conjugal rights by huiband, the 
husband relies upon certain documents, the wife is entuled to Inspect those docu- 
ments before she filed her defence. A. I. R. 1937 Sind 97. 


12. [R. S. C. 0. 31, r. 12, S- 129.] Any party may, without filing any 

, j .. affidavit, apply to the Court for an order 

Application for discovery of docu- jelling any other party to any suit to 
make discovery on oath of the documents 


which are or have been in his possession or power, relating to any matter in 
question therein. On the hearing of such application the Court may cither* 
refuse or adjourn the same, U satisfied that such discovery is not necessary, or 
not necessary at lhalstage of the suit, I or make such order, either generally or 
limited to certain classess of documents, as may, in Us discretion, be thought 
fit: Provided that discovery shall not be ordered when and so far as tlie 
Court shall be of opinion that it is not necessary either for disposing fairly of 
the suit or for saving costs. 

Scope — The words ‘any party” "and any other party’* contemplate opposite 
party. 134 Ind. Cas. 935*58C. io 91*A. LR. 1933 Cal. ^2. In adnimislraiion suit 
defendants are not oppomc patties without issues between them. 134 Ind. 

Cas. 935*58 C. 1091= A. I. R. 193s Cal. 72. Ducovery of tille-deeds cannot be 
ordered on mere filing application. When application is well founded presumption 
arises from non-production. 13s Ind. Cas. 85=10 Pat.6jo=t3 P. L. T. 405 = A. I. R. 
193? Pat. 5* A. I. R. 1931 Pat. 4 t 6 Upon an application for discovery under rule 
12, the Judge has power to demand an affidavit by the p.arty applying of his 
belief that the party from whom discovery is sought has documents in his 
possession to the discovery of which he is emiiled, ami it is entirely within 
the Judge's discretion whether such an affidavit shall be male or not. /o/inson v. 
Swi/A, 3b L. T. 74t. This rule is not intended tntitcly to alter the principles 



0.11, r. 12.1 


TUB COPB OP CIVIL PKOCCDURB. 


503 


as by production ol documents, but give the Court to a discretion to refuse 
the discowry of them when there was no reasonable prospect of iis being of 

f— , •• • r -r 1 not 10 jje 

f • ■ ■ ■ ■ « • • • any other 

■ :-'i •. f. • ‘ • : ■ /be looked 


Who can bo compelled to make discovery.— Where the agent of a 
principal resident abroad brings an action in his own name> and on a contract 
made with him as agent the defendant is entitled to discovery to the same extent 
as if the principal were a party to the aaion, and to have the action stayed till 
such discovery is made. Il't/Ui v. liad/teUy, 6t L. J. Q. B. 769“(l89r) 2 
Q. D. 324 An order for discovery of documents can be made on a party who 
lives abroad. TAe Etna. 3 <t»T. 742. Discoseryby way of proluciion of docu- 
ments may be allowed to a plajmifi* from a co-plaintifT in cases in wh'ch there 
may be rights to be adjusted between them respectively. Saw v. Smi/A, 56 L. J. 
Q. n. i74b=iS Q. B. D. 193. Discovery by way of production cf documents may be 
allowed to a defendant from a CO dcfeo^ni in cases in which there may be rights 
to be adjusted between them respectively. litt*', Akoy v. Greinhill, 74 L. T. 345 j 
17 B. 3^8 5 Ktnntdy v. Wahefiild, 39 L. J. Ch. 827. In a suit by shareholders 
against company for fraud of directors, the company can be ordered to make dis- 
covery of documents. StoAei v. GrOtvenor, (1897) 2 Q. B. 124. 

At vrhat time— A plaiciifT will not in general be allowed production from a 
defendant until he has delivered a statement of claim. Casutn v. Craii,hck,z Ch D. 
41Q-34 L. T. $2 { see also Djvus y. H'ittum$, 13 Ch. D. 554 { PAilliyi v. Phillips, 

4 oL.T. 8 i|./. '* 

entitled under • • ... 

of defence is ''•••’ • • • • 

matters “in q* *•* . '.s'’.’’*.' 

may obtain discovery of documents before a statement of defence has been delivered 
when such discovery 11 necessary for the purpose of ascertaining what damage the 
plaintiff has aciually suffered wuh a view to paying money into Court with the 
defence, Aftgaw v. Diormtd, 10 I~ R. Ir. 376 The Court has a discretion in 
ordering discovery, and (here is no absolute role (h-at a defendant should not be 
ordered to make an affidavit of documents before the delivery of defence. Sdels/ont 
V. Pus/A, S7 1 . T. 927. 

What doenments.— ‘The rule as to discovery is the exact contrary to that of 
production. You must set out every docuroeat you have in your possession, whether 
you arc bound 10 produce them or not” Per ftssel M. R. in Swanstone v. Liskmati, 
j-T -r. .r..,- t, •- .1... . •. v. .. j j-... -f all the facts 

' ion which are 
• • • "to make the 

< , . • • • to his claim, 

he IS compelled to set forth on o.sth all he knows, believes or thinks, in relation to 
the matters in question. Flight Roltnson. 8 Beav. 22 = 13 L. J. Ch, 425. A defen- 
dan(, in an action for the recovery of land of which he is m possession may be 
compelled i ’ ’ --.»••• ' i- . l. , _ 

have an. ■ , 

C. P. D ic • , • . ■ • 

privileged ■ ■ ■ 

Ch. 686. ... .•• 

in his possession, and alleges in his affidavit as a reason for not produciog them 
that they were in the possession of himself and a third person as joint owners, be is 
bound to state the nature of the joint ownersbip. Dovit y, Cowan, 39 L. J. Ch. 
768 = L. R. s Ch. 495. 


Affidavit of documents — The affidavit must sufficiently describe the 

J . r 1. . . BfwitheY. Graham, 7 Q. B. D. 400. 

• ■ ■ 1 a party under rule 15 or rule 13 is 

■ ■ * ' the documents are in his possession 

■ ■ ■ ade by the opponent. 5 Pat. L. J. 

. Jones V. Monte Video, 5 Q. B. U. 
556; /tail V. Truman, If) Cli D. 307. Order of discovery even In cases against 
corporate bodies can be secured without filing an affidavit by applying 10 
Court for order of discovery against other parly for documents in his possession 
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relating to any matters or question in suit A. I. R. 1922 All. i = 44 A. 
202:^20 A. L. J. 1=65 Ind. Cas 984. Wbeie an affidavit has been made in 
answer to an order for discovery of documents, a further order will not be granted 
unless there are facts or admissions showing that documents are withheld. 
IVfM S/eamv. Gasiill,36L.T,3S^. It is not enough for the party applying for 
further discovery to swear to a belief that documents are in the other party's 
possession. 7 ^;^. The Court will order further affidavit as to documents to be 
made by a defendant, if it is satisfied from the admissions in the defendant’s answer 
that material documents not mentioned in his affidavit miy be in his possession, 
even although the answer does not in express terms admit the existence of such 
documents Saul/ v. Browne, L. R. 17 Eq, 402. Order for product’on of documents 
must follow an order as to affidavit of documents, la absence of such order as to 
affidavit. Court cantiot compel defendants on pUintifi’s application to produce 

j , . • , , — » . „ .... 437=1 Pat. L. R. 233»76 

inst the production of documents 
id do not relate to that of bis 
uppuiiLiu, lujb aiiiuaviL uiubi ue taken as Luiiciusive, unless the Court can see from 
the mlure of the case or of the documents, that the party has misunderstood the 
effect of the documents. a 6 Ch. D 724 ! see aUo Bulman v. Yoiini', 49 L. T, 73&. 
Rut the Court insplie of a p.irly’s affidavit to the contrary, may order the production 
of the document. All. Gtn. v. Emerfon, 10 Q, B. D. 191. The omission of the words 
“and never have had” from an affidavit of documents is m itself a sufficient reason 
for ordering a further and better affidavit. Wagttaf v. Anderson, 39 L. T. 332. 

Material document.— Documentf “ ’’ ■ — -- 

the action within the meaning of Order 

■ • • “The documents to be produced are not 

her to prove or to disprove any matter 
in question in the action, it seems to me that every document relates to the matters 
in question to the action." /.in Compagnie Finan eiere v. Perttvtan,ii 

Q. B. D. 62 (63). 

Documents produced — A document produced in compliance with an order 
of discovery becomes an exhibit of the party ** "’j 9** 

covery is passer ' " ' ' « . •■» -j • * •«■*» - — s 

Lah. L. J. 385. ■ 
meeting, he is ■ 
inspection will t 

the plaintiffs do not show that the mspeciion would yield any result in their favour, 
refusal of inspection is not wrong so as to merit reversal by the superior Court. 
A. I. R. 1925 Bom, loS-^zb Boro. L. R- 9*27 = 84 Ind Cas. 363 

13 . [R. S. C. 0 . 31 , r. 13 ; S. 129 . second para.] The affidavit to be 
made by a parly agjinstwbom such order as is men- 
Affidavit of documents. tioned in the last preceding rule has been made, 
shall specify which (if any) of the documents therein mentioned he objects to 
produce, and it shall be in Foim No. 5 in Appendix C, with such variations 
as circumstances m-iy require. 


14 . (R. S. C. O. 31 , r. 14 ; S. 130 .] It shall be lawful for the Court, at 
^ . , , . any time during the pendency of any suit, to 

Production of documents. ^ prodocnon by a»y party thereto, upon 

oath, of such of the documents in his possession or power, relating to any matter 
in question in such suit, as the Court shall think r'ght ; and the Court may deal 
with such documents, when produced, in such manner as shall appear just. 
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Scope —A parly lo a soil only can be onlmd lo produce a document. 54 jr/f'^r 
V. Kynoids.iz Q. 11 . D. 262 (565) j £//*r v. Cir//r. 6 T. L R. 283. Production of 
privileged documcnis will noi be ordered. O'Rourke v. Dtrbyihire, (1920) A. C. 
$8r. The general rule is th.at every document urhlcb is in ihc possession or power 
of the parties .and which is material to the case and is not privUeRCd can be ordered 
to be produced in Court. Andtrscn v. Bank of British Columbia, 2 Ch. D, 644 
(656) ; /ones v. Great Central A’y., 11910) A C. 4. Dorumenis which are protected 
by profession or ]eg.al privilege need not be produced, Confideniiil communications 
between solicitor .and client need not be produced. Re ll'hil-Jioith i. Ch, 

320 C.A.; O' Sehta v. If-iJO/f, (1891) P. 286 ; Wheeler Le Meichint,\T Ch.O, 
675. Instructions and briefs to counsel or statement oi case for his opinion need not 
be produced. Mostyn v. ffVr/ Atoityn, 26 Ch. D 678 ; Curtts v. Deanty, (1911) 
p. 181. A document which solely relates to a party’s case is also privileged. Bewick 
V. Graham, 7 Q It D 4C0 Documents in possession of a party on behalf of 
another need be produced, Few v. Gufify, 13 Bcav 457. Production of a document 
may be resisted on the ground of public policy. I/ertnessy v. Wri/rhf,{iS^Z)2i Q. 
B. 1 >. 599 ; Attaite Petroleum Co. v. Anglo Pertian Oil Co. Ltd , (1916) i K B. 822. 

Mere inability to particularise instances of fraud in accounts, should not be a 
ground for refusing appli" ‘ — •- — '-f Cas. 636 = (i932) 

M. W. N. 93*- A. I U. 19 - der rule 14 against 

a party unless he has • ‘ . • ument to be 10 his 

possession or power, jl * ‘ ' ! * ' .as. 28t. An order 

for production of docui ■ • documents under 

Order XI, r 12. When that order is passsed against a parly he can say that so 
long as the opposite party has rot established his title to the property in respect of 
which that Older is sought, it is not open to the Court to disclose the documents. 
A. I. R. igy Pat. 337-I9J3 Tat. 143 - 1 Pat L, R. 233" 5 P. L. T. 43*76 Ind. Cas. 
991. The Court should 6rst determine whether the party who seeks to inspect the 
documents IS entitled 10 do so and if so. whether he is entitled to the right at that 
stage oI the proceeding. The Couit can and must exercise discretion as to whom It 
is going to permit to conduct on inspection of the documents produced by a party. 
A. I R 1924 Mad 840*47 Mad 934-47 M. L J, 460-20 L. W. 533 = 80 tnd. Cas. 
604 This rule contemplates further orders being passed on document being produced, 
A. 1. R. 1924 Mad. 512-46 M. L j. 350-19 L. \V. 355*77 lod. Cas. 766. Where 

the order of the Court IS to produce a documer* 

of the order does not warrant the striking of il * :■ ' 41 

A. 565-20 A. L. J 422*67 Ind. Cas. 73 ; se * ‘ 

285 A Court cannot dismiss 3 suit under rule * 

by the Court under rule 14 for production of 

Ind. Cas. 464 j 1933 M. W. N. psy^A. 1 . R- i 9 iJ Mju, «7u. 


15 . [R. S. C. 0 . 21 . r. IS; S 131 .) Every party to 3 suit shall be 
, . , enltlled at any time to give notice to any 

f=',”S'S'::pLt:sT'; %s; ■«?« 

daviis. reference is made to any document, to produce 

such document for the inspection of the party 
giving such notice, or of his pleader, and to permit him or them to lake copies 
thereof ; and any party not complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his behalf in such suit 
tinlcss he shall satisfy the Court that such document relates only to his own 
title, he being a defendant to the suit, or that he had some other caure or 
excuse which the Court shall deem sufficient for not complying with such 
notice, in which case the Court nwy allow the same to be put In evidence on 
such terms as to costs and otherwise as the Court shall think Bt. 


Scope— Rules 15 — 18 refer only to documents n-entioned in the affidavits 
or pleadings As regards those documents it Is proper and just th.at the 
opposite parly should have the same advamage as if those documents were fully 

_ .u — ..-J «■ ,. ... QutUerv. ffeatlry, 33 Ch. D. 4: {seealso 

■ * ■ , as. 246. Inspection of documents referred to 

* are not material cannot be claimed by the 

' tom 73—46 li. 866 — 3 Bom. L. R. 1255—66 

Ind. Cas 8. Document not in the possession or power of the person called upon 
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to produce it is a good cause for its non-production. 5 Pat. L. J. 550=*! P. L, T. 
668 = 58 Ind. Cas. 281. There is no distinction between documents sued upon 
and documents relied upon by plaintiff only after the defendant hies this writteo 
statement. 24 C. W, N, 302«=56 Ind. Cas. 457. List of documen's is to be 
deemed part of plaint for granting inspectiop 135 Ind. Cas. 421=61 M. L. J. 
704=34 M. L. W. 6 s4=A. 1 . R. 1931 Mad. 825 ; see also 185 P. W.*R. igti. The 
parties can take e/ /f/era/tM copies of -documents cf which inspection is 

allowed. II Bom. L. R. 402=2 Ind. Cas. 422. 


16 . [R. S- C. 0 . 31 , r. 16 .^ Notice to any patty to produce any docu- 
menta Tcfened to in his pleading or affidavits 
Nouc= to produce, Shull he in Form No. 7 in Appendix C, with 

such variations as circumslancea may require. 


17. [R. S. C. 0 . 31 , r. 17 ; S. 132.1 The party to whom such notice 
Time for inspection nhet, ^ Riven shell, nithtn ten dnys from the receipt 
notice given notice, deliver to the parly giving the 

same a notice stating a time within three days 
from the delivery thereof at which the documents, or such of them as he 
does not object to produce, may be inspected at the office of his pleader, or 
in the case of Bankers* books or other books of account or books in constant 
use for the purposes of any trade or business, at their usual place of custody, 
and stating which (if any) of the documents he objects to produce, and on what 
ground. Such notice shall be in Form No. 8 in Appendix C, with such varia' 
lions as circumstances may require. 

Scope— -As regards proper place of inspection of documents, vidt $ B, 467; 
rttUnty V. CoUheUtr CorpCratton, {i88}) 24 Ch. D. 376. 


18 . [R, S. C. 0 . 31 , r. 18 ; Ss. 133 , 134 .] ( 1 ) Where the party served 
- . . with notice under rule 15 omits to give such 

Order for inspection. notice of a lime for inspection ot_ objects to 

give inspection, or offers inspection elsewhere than at the office of his pleader, 
the Court may, on me application of the patty desiring It, make an order for 
inspection in such place and in such manner as it may think Ri : Provided 
that the order shall not be made when and so far as the Court shall be of 
opinion that it is not necessary either for disposing fairly of the suit cr for 
saving costs. 


< 

m 1 — J — — — ‘s inspection is sought, that the 
that they are in the possession 
I : ill not make such order for inspec- 

tion of such documents when and so fat as the Court shall be of opinion 
that it is not necessary either for disposing fairly of the suit or for 
saving costs. 


Scope. — The filing of an affidavit of documcius under Order XI, rule 13, C. P. 
Code by one party, does not preclude the other party from making a subsequent 
application for discovery and inspcciion under Order XI, r. 18 (2). 38 C. 428. All 
the requitements of Order XI, rule t8, must be satisfied before an order under 
,1... .. 1, — u. I w A,i A T T j- — j. A 565 = 67 Ind. 

. • • • . • ■ 'ule 18 is not 

• ■ ■ ■ ■ . ' I 3. Order of 

. • ■ ■ • ... lenial by the 

■■ ■ ■ ■ • .... fiidavit after- 

• ■ ■ ■ . • • • ■ 199 = 80 Ind. 

!, • ' • I ' • ’ • ■ not only in 

respect of document mentioned in the plaint and written statement and the afTiiavit 
but also in respect of other documents provided their relevancy is proved or in the 
former their relevancy is admitted. A. I. R. 1931 All. 22i = (ig3i) A. L. J. 94 = 130 
Ind. Cas. 7. Fact that inspection is sought for before written statement is filed 



TUB CODE Ot dVIL FrOCBDURB. 


507 


0 n.r. 2 l.] 

Is no fjrounti for refusing h. I3S Ind. Cas. M, 421=6 M. L. J. 704^34 

M. W. N. 654 = A I. R. 1932 Mad. 82s ; 1932 M. W. N. 984=* A. I. R. 1932 Mad. 
025. It cannot be s.aid th.ii unless the parly who has given notice of inspection 
which is not replied to, takes the further action which is open to him under rule 18. 

_i _ t.. . . • ■ n is absolved from penalties 

lai it is prc*requlslte to rule 15. 
' • ~ • rule 18 Court is not a proper 


ly. [ R. S. C. 0 . 31 , r. 19 A. } ( 1 ) Where inspection of any business 
^ • books is applied for, the Court may, if it thinks 

1 a copies. instead of ordering inspection of the original 

books, order a copy of any entries therein to be furnished and verified by the 
affidavit of some person who has examined the copy with the original entries 
and such afQdavit shall state whether or not there arc in the original book any 
and what erasures, interlineations or alteratians : Provided that notwithstanding 
that such copy has been supplied, the Court miy order inspection of the book 
from which the copy was made. 

( 2 ) Where on an application for an order for inspection privilege is claimed 
for any document, it shall be lawful for the Court to inspect the document, 
(or the purpose of deciding as to the validity of the claim of privilege. 

( 3 ) The Court may on the application of any party to a suit at any time, 
and whether an affidavit of documents shall or shall not have already been 
ordered or made, make an order nquiring any other party to state by affidavit 
whether any one or more specific documents, to be specified in the application, 
is or are, or has or have at any time been, in bis possession or power ; and, if 
not then in his possession when he patted with the same and what has become 
iheieof. Such application shall be made on an affidavit stating that in the 
bclitfof the deponent the party against whom the application is made has, or 
has at sometime had, in his possession or power the document or documents 
specified in ilie application, and that they relate to the matters in question in 
the suit, or to some of them- 


20 . [R. S. C- 0 . 31 , r- 20 i S. 135 .] Where the party from whom dicovety 

discovery. , “Ts'jrii’or t‘ 

if satisfied that the right to the discovery or inspection sought depends on 
the determination of any issue or question in dispute, in the suit, or that for 
any other reason it is desirable that any issue or question in dispute in the 
suit should be determined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined first, and reserve 
the question as to the discovery or inspection. 

Notea.— Where the laforraaiion required is necessarily within the opponent’s 
knowledge, and the Court is satisfied that no unfair attempt to fish out a case is 
being made then discovery may precede particulars even where the object, the 
action is to reopen settled .accounts between principal and agent. A. I. R. 1935 Mad. 
238 = 68 M. L. J. 241 = 41 L. W. 275, 


21 . I R. S. C. 0 . 31 , r. 21 ; S. 136 .] Where any party fails to comply 
... with any order to answer interrogatories, 

Non-compliance with order qj discovery or inspection of documents, ho 

for discovery. ^ plaintiff, be liable to have his suit 

dismissed for want of prosecution, and, if a defendant to have his defence, if any, 
struck out and to be placed in the same position as if he bad not defended, and 
the party interrogating or seeking discovery or inspection may apply to Ihe 
Court for an order to that e/Tect, and an order may be made accordingly. 

Scope.— The ’■ ' * ‘ ■" *' — -’•r this rule 

except in extreme ■ 0 j see also 

A. 1 . R. 1935 Ran under 

rule is optional ■ KtnneJj/ v. 
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Lycll, W. n 1 (18S2) 137. The 'powers conferred under 'this section should not be 
exercised in dismissing the piainttflTs unless the omission or neglect to comply is 
not culpable one on the plainiiffs part. Catdwetl v. Tavilinson, 54 L J. Ch. 957 ; 
Wtlion V. I\affalovifcIt, 7 Q. B. D. 561. So also the power of sinking out the 
defence should not be exercised lightly- Twycrofl 't. Gfatii, W. N. (1875) 201 ; 
Haigh V. Haigh, 31 Ch. D. 478. A Court has no power to strike out the defence of 
a defendant of its own motion under rule 21. 84 P L. R. 1910 = 8 Ind. Cas 245. 
If there is obstinacy or contumacy on the part of the defendants or a wilful attempt 
to disregard the order of the Court, an order under s. 136 of the Civil Procedure 
Code is appropriate. 7 C. L. J. 295 A party to a suit failing to comply with an order 
for production or inspection of docucnenis can be dealt with only in the 
manner prescribed by Order XT, rule 21 and is not punishable'under s. 175 or 
any other section of the Penal Code. 15 P. W. R-ipfO.^S Ind. Cas. 842.' 
Defendant failing to comply with order for discovery of documents should 
not be shutout from producing further evidence. 121 Ind. Cas 337 = A. I. R, 
1931 Pat. H 4 An order to str^e out defejce under r. 21 should be made 
only if the default is wilful and that too as the last resort A. I. R. 1929 Lah. 
750=11 Lah 2og=i2t lad. Cas. 421 ; 63 Ind. Cas. 661. Wilful means act 
doie deliberately and intentionally so that the mind of the party concerned is 
with the act. A. I R. 1929 Lah. 750 Negligence does not amount to wilful default 
and in such cases an order under this rule should not be passed A I U. 1919 
AH. 750 It IS only when an order under role 18 has been made and not complied with 
that the Court can dismiss a suit under rule 21. A. I. R. 1926 Sind. 272 = 20 S L. R. 
309=96 Ind. Cas 2003. Order under r. 2t can be passed only when there is 
previous order under r. 11 and is not complied rvuh. A. i. R. 1926 AH. 5 S 3‘*24 
A. L. J. 589-'99 Ind. Cas. 16. Opportunity should always be given to the defend.ani 
disobeying Court’s order to show cause why his defence should not be struck out. 
A. 1 . R. 1925 Bom. 386 = 27 Bom L. R. 691 = 89 Ind. Cas. 215 ; see also 67 Ind. Cas. 
73=44 A 56 s = A. I R. 1922 A. 235 = 20 A. L. J. 422. Suit should be dismissed 
under rule 21 for nan>compliance with order under the same rule only after the 

t. .U.4 .u. <.• v... . ,^5 Cal. 

for the party seeking 

• • • with by the other 

* . L. J. 394=-|8 Ind. 

^ nspectlon and does 

not apply to production. A. 1 . R. 1924 Klad. 582 = 46 M. L. J. 350=19 L. W. 355 " 
(1924) M. \V. N. 340* 77 Ind. Cas. 776. Non-compliance with the order of the Court 
amounts to contempt for which he may be dealt with and the party continues in 
contempt till the order is obeyed. A I R. 1929 Cal. ii 7 " 5 S 2110=115 I^d. 
Cas. 189 Order 11, rule 21, is part of the rules of the High Court, unless the High 
Court had made a rule ol Itself expressly or by imphtaiion abrogating 5 t. 39 C. 
W. N. 1029. 



RevieT?.— An order of dismissal purporting to he made under Order XI, role ai, 
is a decree and hence a review lies liom It. A. 1 . K. 1925 Rang. ai8 = 88 Ind. Cas. 
761. Court cannot review its order under s. 1 51 pissed under Order XI. rule 2J, since 
such an order IS appealable. A. I< R. 1927 Cal. 158 = 98 Ind. Cas. 70 5 but see 34 
Bom. L. R. 7 i 4 * 1 


22 . [R. S. C. 0 . 31 , p. 24 .) Any patty may, al the trial of a suit, use 

... in evidence any one or more of the answers or 

at trial ^ ' answer of the opposite parly to 

■ . .interrosatories willioul pulling in the others ot* 

the whole of such answer : Provided always that in such case the Court may 
look al Ihc whole of the answers, and if it shall be of opinion that any others 
of them are so connected with those pot In that the last mentioned answers 
lAtght not to be used without them, it may direct tbem to be put in. 
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Scope.*— UoJcr Order XI, rule 22, C. P. Code, tlie answer or portions ofiht 
answers obialned to interrogatories sersedin a c:ase arc admissible as against the 
piriy answering them, though great caution should be exercised In using them as 
evidence. 39 Ind Cas. 893 5 Mt/A v. Za//on, (1911} a Ch. 71. , 

23. IR. S. C. O 31, r. 29.] This Order shall app’y to minor plaintilTs 
. , , and defendants, and to the next friends and 

Order to apply to minors. guardians for the suit of person under disability. 


ORDER XII. 


Admissions. 

!• [R. S. C. 0.32, r. 1.] Any party to a suit may give notice, by his 
..I..,,- pleading, or otherwise in writing, tliat he admits 

Ncctofadm.K.onolcast, tmSi oflhe bI, ole or any part of the case ot 
any other parly. 

Scope.— Court is rot bound by the admission made by the party on a pure 
question of law. 76 Ind. Cas, a55«*A. I. R. 1913 Nag. 101 = 18 N. L. R. 30a 

’■ ■ * admission therein, Court ought 

N.’ig. 129 = 78 Ind. Cas. 542 ; 
‘ Ifuission made for the purpose 

twson V. C. C. Rail Co., £8 L. J. 
idmission on terms. Holhs v. 

Burton, {iZ’jz) 3 Ch. 226 

2. [R. S. C. 0. S2, r* 2 } S. 128.] Either party inay call upon the other 

j parly to admit any document, saving all just 

Nonce to admit documents. exceptions ; and in case of refusal or neglect to 
admit, after such notice.tbe costs of proving any such document shall be paid 
by the party so neglecting or refusing, whatever tbc result of the suit may be, 
unless the Court otherwise directs , and no costs of proving any document shall 
be allowed unless such notice is given, except where the omission to give the 
notice Is, in the opinioo of the Court, a saving of expense. 

3. [R. S. C< 0. 32, r. S.] A notice to admit documents shall be in 

_ , . Form No. 9 in Appendix C, wilh such variations 

Form of notice. circumstances may require. 

4. [R. S. C. 0. 32, r. 4.] Any party may, by notice in writing, at any 

j • f . time not later than nine days before the day 

Nol.c, to adm,, facts, 

admit, for the purposes of the suit only, any specific fact or facts mentioned in 
such notice. And in case of refusal or neglect to admit the same within six 
days after service of such notice, or within such further time as may be allowed 
by the Court, the costs of proving such fact or facts shall be paid by the party 
so neglecting or refusing, whatever the result of the suit may be, unless the 
Court otherwise directs : Provided that any admission made in pursuance of 
such notice is to be deemed to be made only for the purposes of the particular 
suit, and not as an admission to be used against the party ort any other occasion 
or in favour of any person other than the party giving the notice : Provided 
also that the Court may at any time allow any party to amend or withdraw any 
admission so made on such terms as may be just. 

6. [R. S. C. O. 32, r. 5.] A notice to admit facts shall be in Form No. 
Form of admissions Appendix C, and admissions of facts shall 


be in Form No tx ih Appendix C, with such 
variations as circumstances may require. 

6. [R. S. C. O. 32, r. G.] Any patty may, at any stage of a suit, where 
, j , . admissions of fact have been made, either on 

Judgment on admissions. pleadings, or otherwise, apply to the Coart 

for such j'udgmcnt or order as upon such admissions be may be entitled to. 


/ 



510 


tllB CODE OP CIVIL PROCBDURC. 


[0. 13, r. 1. 


without waiting for the determination of any other question between the 
parties ; and the Court may upon such application make such order, or give 
such judgment, as the Court may think just. 

N. B . — For local amendments in Madras, Patna and Rangoon. — Vtdt injra 

Scope. — The power to give judgment on admission is discretionary. Metlorv, 
Sidehottam^ \ Ch. D. 342 ; Rt Wright, (1893) 2 Ch. 747 5 132 Ind. Cas. 796 = 8 O.W. 
N, 762 = A. 1. R. 1031 Oudh 331. No waiver is implied if party does not apply 
under this rule. TildeiUy't. Harper, 7 Ch. D. 403 In order to bar a judgment on 
an admission it must be clear and unequivocal. ChiUon v. London Cor., 7 Ch. D. 
735 5 Hughes v. London, 8 T. L. R. 81 ; A. I. R. 1927 Sind 25 = 97 Ind. Cas. 623 ; 
A. I. R. 1924 Cal. 1920 = 82 Ind. Cas. 348=27 C. W. N. 783 5 51 Ind. Cas. 836=23 
C. W. N. 1017 j 145 Ind. Cas. 705=34 P. L. R. 854 = A. I. R. 1933 Lah. 403. The 
Court is not bound to pass a jadgment upon an admission. A I. R. 1929 Lah. 569 
= 21 Lah. L. J. 207=116 Ind. Cas. 330 ; A. I. R. 1924 Cal. 190=82 Ind. Cas. 348= 17 
C, W. N. 283 ; A. I. R. 1924 Rang. 144 = 1 Rang- 580 = 77 Ind. Cas. 382. This rule 
applies to admission of facts and not purely of law, A. I. R. 1929 Lah. 569 = 11 Lah. 
L J. 307 = 116 Ind. Cas. 330, Piamuff is entitled to the decree in the strength of 
defendant's admissions and even in his absence the suit should not be dismissed. 
A. I. R. 1929 Lah. 830=31 P, L. R 441 = 122 Ind. Cas. 465, The object of the rule 
is to get a speedy judgment. The rule is wide enough to afford a relief not only in 
cases of admission made in the pleadings but also made otherwise. A, I. K. 1926 
Sind 119=20 S. L. R. 216=92 Ind. Cas. 562. Under 0. XII, rule 6, admission holds 
good even in respect of a portion and the party is entitled 10 judgment thereon to 
the extent of the admission at the discretion of the Court. 45 C. 138=22 C. VV. N. 
204-28 C. L. J. 498 = 44 Ind. Cas. 233. 

Appeal— F/* 23 C. W. N. 1017-54 Ind. Cas. 836. 


7. [R. S. C 0. 32, r. 7.] An affidavit of the pleader or his clerk, of the 

am.!.,.,.. due signature of any admissions made in put- 

ABidavuofs,giialur,. s„ance ol any notice to admit documents or 

acts, shall be sufficient evidence of such admissions, if evidence thereof is 
requited. 

8. (R. S. C. 0 32 , r. 8 ] Notice to produce documents shall be in Form 
Notice to produce documents. N"- 12 in Appendix C, with such wiations as 

^ circumstances may require. An affidavit ol the 

pleader, or his clerk, of the service of any notice to produce, and of the lime 
when it was served, with a copy of the notice to produce, shall in all cases 
be sufficient evidence of the service of the notice, and of the time when it was 
served. 

9 . [R. S. C. 0. 32, r. 9-3 If a nolire to admit or produce specified 

p .g documents which are not necessary, the costs 

occasioned thereby shall be borne by the p.itty 

giving such notice. ' 

ORDER Xln 


Production, Impounding and Return of Documents, 

1. ISs. 138, 140.] (1) The parties or their pleaders shall produce, at 
_ ...» the Bnt hearing of the suit, all the documentary 

Documentary evidence to be of every description in their possession 

which has not already been filed in Court, and all documents which the 
Court has ordered to be nioduced. 

(2) The Court shall receive the docutnenls so produced: Provided that 
they are accompanied by an accurate list thereof prepared in such form as the 
High Court directs. 

N. D . — For local amendments lo Oudh, Patna and Rangoon. — Vide infra. 
Bcopo.— This rule has been enacted with the object of preventing fraud by the 
late production of Suspicious docuotents. It cannot tlicrefore be so construed as to shut 
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no Ind. Cas. i 6 ; A. I R. iQsS Pat. 794=114 Ind. Cas. 194. This rule does not bar 
the Court from alloxrins; at its discretion documents produced after hrst hearing. 

»-<? = 3S M.LJ. 


R. 1022 = 45 
the absence 
■ ve evidence 
. Cas. 489 ; 
. 1926 Mad. 
s discretion 
iring is dnal 

W. 69=93 


under which it is produced and Riving the other party lair opportunity oi meeting it. 
A. I. R. 1927 Nag. 269 = 10 N. L. J. 129. Documents mentioned in the list must 
be produced at fint heating. A. 1 . R. 1922 Pat. 569 = 4 P. L T 322-77 Ind. Cas. 
848. Unsuspicious documents died at a late stige should not be rejected. A. I. R. 
1924 Pat. 208=72 Ind Cas. 397 Where zemM.%rl papers o.n loose sheets are 
filed a year after settlement of issues, they should not be admitted. 136 tnd. Cas. 
290=10 Pat 388=13 P. L-T, 33t=A. I. R. 1931 Pat. 275 ; see also 133 Ind. Cas. 
371 = 34 M. L. W. 518- 1931 M. W. N. 3io«A 1 . R. 1931 Mad. 512, Proper-dis- 
cretion in rejecting the document should not be interfered in appeal. 34 R L R. 


first bearing. A. I. R. igj8. Lih. 428 = 10 Lab. U J. 370= 109 Ind. Cas. 728. . 


2 . [S. 139 .] No documentary evidence in the possession or power of any 
T-a- -t J .. r party which should have been but has not been 

documents produced in accordance with the requirements 

* of rule 1 shall be received at any subsequent 

stage of the proceedings unless good cause is shown to the satisfaction of the 
Court for the non-production thereof; and the Court receiving any, such 
evidence shall record the reasons for so doing. , , 

A^. 5 —For local amendments iu Oodh, Patna and Rangoon.— -FrA »»//•<*. ! 


Scope. — Late production of document should be discouraged. 104 Ind. Cas. 104 
= 13 P. L. T. S45*=A. I. R. 5932 Pat 332. Document not produced in time cannot 
be received. A. I R. 1923 Oudh 59*25 O. C. 286 — 70 Ind. Cas. 278. This rule Is 
not applicable to documents which a party seeks to produce through witnesses in 
whose possession they are. (1930) M. W. N. 511. This rule is applicable to private 
documents as well as (0 documents about the genuineness of which there can be no 
doubt. But production at late stage by Itself is insuOicient for rejecting document. A. 
1. R. 1930 Pat. 603= 129 Ind. Cas. 82 ; see also A. I. R. 1929 Pat. 324 = 10 P.L.T. 356 
= 120 Ind. Cas. 291 ; A. I. R. 19J9 P. C. 99=(l939) A. L. J 246=49 C. L. J, 327=33 
C. W. N. 463=56 M. L. J. 562 = 29 L. W. 674 = 20 P. L. T. 301=31 Dam.,L.R. 
73i = 5blA 119=560.1003 (P C.) = II4 Ind.CaS. 561. This rule is framed to prevent 
fraud by late production oi suspicious documents. The Court may, if it is satisfied 
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as to genuineness of document, admit it. A. L R. igsB Rang. 156=6 Rang. 337= 
in Ind. Cas. 472 ; see also A.l.R. 1929 P. C. 99t=(i929) A. L. J. 2^6=49 C. L. J. 327 
•=33 C. W. N. 493=56 O. 1003 {P.C.)=ii4 Ind. Cas. 561. It is incomplete discretion 
of Coutt to admit the documents although filed late. A. 1. R. 1927 Pat. 117 = 8 


to produce the books at a later stage. 152 Ind. Cas. 655 = 15 P. L. T 46i=A. I. R. 
1934 Pat. 526. 


3. [S 140.] The Court may at any stage of the suit reject any docu- 
Rejection nf irrelevant or "'.“‘."hi* .« considers irrelevant or other- 
inadmissible documents inadmissible, recording the grounds of such 

rejection. 

Scope.— >\Vhere documents were put on record but not admitted or endorsed 
under rule 4 as result of judicial determination, the Court can reject them under this 
rule, on the ground of insufficiency ofs'amp. 143 Ind. Cas. 534 = 34 P. L. R. 417=* 
A. I. R. 1933 Lah. 271 : see also 16 Ind. Cas 834; 1939 Mad 532. This rule is 
subject to 5. 36 of the Stamp Act. A. I. R. 1937 Mad. 431. 


4. [S. 141.] (I) Subject to the provisions of the next following sub-rule, 
endorsed on every document which 
Endorsements on documents has been admitted in evidence in the suit the 
following particulars, namely 


admitted in evidence. 


(fl) the number and title of the suit, 

(3) the name of the person producing the document, 

(<rl the date on which it was produced, and 
(cO a statement of its having been so admitted ; 
and the endorsement shall be signed or initialled by the Judge. 

(2) Where a document so admitted^ is an entry In a book, account or 

; f jjjg original under the next 

i ■ : ! . . • . he endorsed on the copy and the 

■ . ' died by the Judge. 


N. 5.— For local amendments in Oudh and Rangoon. — Vi.ie infra. 


' Scope.— Judge should endorse statement with his own hand that a document 
Is pissed or admitted by the person against whom it is used and a document 
not so endorsed will not be read or allowed to be used in evidence 18 
A. 627 = 31 M. L. J. 607=14 A. L. J- 1248=19 O. C. 192=18 Bom. L. R. 
1017=21 C. W. N. 130 = 25 C. L. J. 363=10 Bur. L. T. 140=43 I. A. 12 (P. C.) 
,, t.j f"-, ,n| . ln.t r-,« CTe;Tn|nct Cis vj = A I R 1024 Lab. <48=c 


115 = 8 1-ah. 1 = 28 P. L. R. 4S5=»02 Ind. Cas. 721 ; see also A. I R. 1918 Lah. 
142=9 Lah. 4 = 29 P. L. R 331. Documents not endorsed as admitted by trill 
Court cannot be read or allowed to be used as evidence in the case 27 P. L. R. 
544 = 8 Lah. L.J 492=96 Ind. Cat 99S. Where the trill Court omits to comply 
with requirements of Order Xni. rules 4 and 5 and it is not clear what documents 
are admitted in evidence and what taken into consideration (0 come to decision the 
case should be remanded for proper trial although there is no objection to the 
procedure in grounds of appeal. A.I. R. 1928 Lih. 142 = 9 Lah. 4"2gP. L.R. 
331 = 110 Ind. Cas. B33. It docs not amount initialing by the Judge where n third 

? crson places his iniiials by rubber-stamp. A. I. H. I9t9 Mad. 522 = 56 M. L.J. 
33=29 L, W. 633=120 Ind. Cas. 879 A document endorsed without considering 
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7. [S. 142A.] (1) Every document which has been admitted in evidence, 

„ : , j 1 . . , or a copy thereof where a copy has been substi- 

Recording of admhted and fot the original under rule 5, shall form 

relu,no(rejcct=d documents, he record of the suit. 

(2) Documents not admitted in evidence shall not form part of the record 
and shall be returned to the persons respectively producing them. 

N. . 5 ,— For local amendments in Madras and Rangoon. — Vide infra. 

Noted. — This rule shows that the documents must be either placed on the 
record or return to the person producing It. There is no alternative. It is highly 
desirable and even necessary for the ends of justice, that a disputed document 
should be placed on the record and should not be returned to the person producing 
it. A. I. R 1936 Oudh 2g8=a 1936 O. W. N. 619= 162 Ind. Cas. 527. 

8. |S. 143.] Notwithstanding anything contained in rule 5 or rule 7 of 

„ , , this Order or in rule 17 of Order VII, the Court 

menMobetapoMied"’’ may. if it secc aifficient cause, direct any docu- 

^ ment or book produced before it in any suit to 

be impounded and kept in the custody of an ofheet of the Court, for such 
period and subject to such conditions as the Court thinks fit. 

9. [S. 144.] (1) Any person, whether a party to the suit or not, desirous 

.j .. j , of receiving back any document produced by 
ro^nts^° admitted docu- jjjQj jp suit and placed on the record shall, 
unless the document is impounded under rule 8, 
be entitled to receive back the same,— - 

(a) where the suit is one in which an appeal is not allowed, when the 
suit has been disposed of ; 

(3) where the suit is one is which an appeal is allowed, when the Court 
is satisfied that the time for preferring an appeal has elapsed and that no 
appeal has been preferred or, if an appeal has been preferred, when the appeal 
has been disposed of : 

Provided that a document may be returned at any time earlier than that 
prescribed by this rule if the person applying therefor delivers to the proper 
ofGcer a certified copy to be substitued for the original and undertakes to 
produce the original if required to do so : 

Provided also that no document shall be returned which, by force of the 
decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a receipt shall be 
given by the person receiving It. 

A'’. B . — For local amendments is Bombay, C. P , Lahore, Madras and Patna.— 
Vide inira. 

Scope.— Proceedings (or return of documents are ministeri.*!! and there cannot 
arise question making compulsory the taking of evidence 00 oath. 24 C. L. J. 202^ 
26 C. W. N. 660=71 Ind. Cas 666. 

10. [S. 137.] (1) The Court may of its own motion, and may in its dis- 
. , cretion upon the application of any of the 

thrown ""ordforfreS *»“«■!«. send bir. dither from its own 

Other Courts. records or from any other Court, the record of 

any other suit or proceeding, and inspect the 
same. 

(2) Every application made under this rule shall (unless the Court other- 
wise directs) be supported by an aflidavit showing how the record is material 
to the suit in which the application is made, and (hat the applicant cannot 
without unreasonable delay or expense obtain a duly authenticated copy of the 
record or of such portion thereof os the applicant requires, or that (he produc- 
tion of the original is necessary for the purposes of justice, 
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(3) Nothing contained in Ihls role shall be deemed to enable the Court 
to use in evidence any document which under the law of evidence would be 
inadmissible in this suit. 

A^. D . — For local amendments in Allahabad and Rangoon.— F/i* infra 

Scope — Order Xllli rule to. only gives authority to Court to send for records 
of another case (or inspection. It docs not make the whole record evidence in 
the case. A. I. R. 19:9 Lah. Ind. Cas. 361. Mere summoning by Court of 

record containing documents relied on by party will not absolve that party from 


j.i—. .. txpense’or that the production of the 

’ ■ • * ...... A. I. R. 

: ■ ' . - ■ The provisions 

■ • ■ ■ - ■ . I )urt need only 

• ■ s. 138. W. K. 

1864, ayj. 

The Court should send for documents filed in another Court. 6 W. R. 79. Omis- 
sion to send for the document is no ground for setting aside the decisloo of the lower 
Court if the party is not prejudiced thereby, to C.L. }. 27. This rule is intended to arm 
the Court with a power of initiation in getting at the truth. But the act of sending for 
r ^ *• J .-4,- vitf ... 1 , 


11. [S. 145.] The provisions herein contained as to documents shall, 
n . . . so fat as mav be, apply to all other material 

Prod»cib..„'’/,fdenc=. 

//. if.—For insertion of additional rules In Allahabad. — Fr<fe infra. 

ORDER XIV. 


Sttlltnttnit of lisues and DttrnninaUon of Suit on fitues of 
Law OrCn fttues agretd upon. I' '* 

1 . [S. 146 .] ( 1 ) Issues arise when maierlal proposition of fact or law 
_ . ... is affirmed by the one parly and denied by the 

Framing of issues. , 

( 2 ) Material propositions are those propositions of law or fact which a 

plaintiff must allege in order to show a tight to sue or a defendant must allege 
in order to constitute his defence, . 

( 3 ) Each material proposition affirmed by one party and denied by the other 
shall form the subject of a distinct issue. 

( 4 ) Issues are of two kinds : («*) issues of Tact, («) issues of law. 

( 3 ) At the first hearing of the suit the Court shall, after reading the plaint 
and the mitten statements, if any, and alter such examination of the parties 
as may appear necessary, ascertain upon what material propositions of fact 
or of law the parties are at variance, and shall thereupon proceed to frame 
and record the issues on which the right decision of the case appears to 
depend. 

(6) Nothing in this rule requires the Court to frame and record issues 
where the defendant at the first bearing of the suit makes no defence. 
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7 . [S. 142 A.] ( 1 ) Every document which has been admitted in evidence, 

„ , , 1 . j , or a copy thereof where a copy has been substi- 

'"'f form 

•' _ part of the record of the suit, 

(2) Documents not admitted in evidence shall not form part of the record 
and shall be returned to the persons respectively producing them. 

N. 5 ,— For local amendments in Madras and Rangoon.— Wrtt infra. 

Notes. — This rule shows that the documents must be either placed on the 
record or return to the person pr^ucing It. There is no alternative. It is highly 
desirable and even necessary for the ends of justice,' that a disputed document 
should be placed on the record and should not be returned to the person producing 
it. A. I. R 1936 Oudh 298« 1936 O. W. N. 619= t62 Ind. Cas. 527. 

8 . [S. 143.] Notwithstanding anything contained in rule 5 or rule 7 of 

, , _ this Order or m rule 17 of Order VII, the Court 

n.snt to be WooMod”'' '' ?“*, cause, direct any docu- 

ment or book produced before it in any suit to 
be impounded and kept in the custody of an officer of the Court, for such 
period and subject to such conditions as the Court thinks fit. 

9 - (S. 144 .] ( 1 ) Any person, whether a party to the suit or not, desirous 
j ... of receiving back any document produced by 
ments ^ him in the suit and placed on the record shall, 

unless the document is impounded under rule 8, 
be entitled to receive back the same,— 

^ (o) where the suit is one in which an appeal is not allowed, when the 

suit has been disposed of ; 

C^) where the suit is one in which an appealis allowed, when the Court 
Is satisfied that the time for preferring an appeal has elapsed and that no 
appeal has been preferred or, if an appeal has been preferred, when the appeal 
has been disposed of : 

Provided that a document may be returned at any time earlier than that 
prescribed by this rule if the person applying therefor delivers to the proper 
officer a certified copy to be substitued for the original and undertakes to 
produce the original if required to do so : 

Provided also that no docnment shall be returned which, by force of Ibe 
decree, has become wholly void or useless. 

( 2 ) On the return of a document admitted in evidence, a receipt shall be 
given by the penon receiving it. 

A^. i 7 .— For local amendments is Bombay, C. P , Lahore, Madras and Patna.— 
Vide inira. 

Scope.— Proceedings for return of documents are ministerial and there cannot 
arise question making compuisory tbe taking of evidence on oath. 24 C. L. J 202^, 
56 C. W. N. 660=71 Ind, Cas. 666 

10 . [S. 137 .] ( 1 ) The Court may of its own motion, and may in its dts- 
^ . , cretion upon the application of any of the 

fra“'i5'”o»o’r«orJs'orfwm •<> » suit, stnd for either from iu own 

Other Courts. records or from any other Court, the record of 

any other suit or proceeding, and inspect the 
same, 

( 2 ) Every application made under this rule shall (unless the Court other* 

. u. . — .. ,<r*j..*» ,1. — how the record is material 

' • . tid that the applicant cannot 

’ ■ ' ■ . • r authenticated copy of the 

. ■ quires, or that the produo 
. . ' ■ • ; ■ • . ■ , _ justice, 
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order for heating on certain preliminary issue** — *•'“ " '* ' V-'.- 

injury, when those issues would any how be ■ ■ . ■ : ■ 

case for (rial on preliminary issues of law eve 

been settled long before. A. I. R. 192* Mad. . ■ “ I ' ‘ 

S21«68 Ind. Cas. 167 ; see also A. I. R. 1923 Dorn. 249-125 Bom. L. K. i64a47 B. 
509—72 Ind- Cas. 266 As regards the meaiting of preliminary issue, p/rfre 72 Ind. 
Cas. 409=4 P. L. T. 202*! P. L. R. 332=72 Ind, Cas. 409. Trial of some issues 
m-ay however be postponed, although preliminity issues of fact cannot be 
framed. 137 Ind. Cas 362 = 34 Bom. L. R. o-* 57 B 224 = A. I. R. 1932 Bom. 128. 
As a general tule subordinate Court ought not to dismiss action on preliminary issue. 
136 Ind. Cas. 497 = 33 Bom. L. R. i29i=A. I. R 1932 Bom. i. Order in which 
issues are to be tried is to be decided by trial Court and the High Court will not 
interfere in revision. 1933 A. L. J. 784-A I. R. 1933 All 749 Where there are 

•, It.... tr... .. .. _t > ^ — . .. consider whether case can be 

. • * ‘ »A. I. R. 1923 All 753 Where 

• • . or trial of some of ihc issues, 

Order 1 5, rule 3, has no applica- 
tion. 145 Ind Cas 446=57 C. L J. I27=A. I. R. 1933 Cal. 559 Where once 
jurisdiction is vested in a Court, it is not taken away afterwards although it is 
found that the portion of the property being situated within the local limits^ of the 
Court which gave 11 jurisdiction does not belong to the plaintiff as alleged in the 
plaint unless the inclusion of that portion is not Alonafidt one. The trial of nn 
issue as to whether the portion belongs to the pUintifT as alleged as a preliminary 
point is quite unnecessary and is not warrarjted by law. Such preliminary point does 
not raise a question of only and therefore this rule does not apply. 124 Ind. 
Cas. 7 o 3 = A. I. R. 1930 Nag. 189=26 N. L. R. 103. In deciding thc'^uestioo as 
to whether the Court should grant or refuse a prayer to try a preliminary Issue 
on a point of law, some harmony is to be observed between the general .principle 
that It IS undesirable to try cases piece^meal and the speci6c and wholesome 
provisions of Order 14, rule 2, which IS for the purpose of preveniing the injustice 
of a parly being able to force his opponent to go at great length into evidence when 
the single decision on a point of law might render the investigation of the facts 
unnecessary A I R. 1936 I'at 250 ; see also 18 N. L j. 339 Rule a Is mandatoiy, 
the only thing left open to the Court 1$ to form and express an opinion of whether 
the case can be disposed of on the issue of law, but the opinion, even 
if expressed must be expressed upon some reasonable materials, A. /.R,' 1936 
I’at. 250. 


Materials from which issues 
may be framed. 


3. (S- 147.] The Court may frame the 
issues from all or any of the following 
materiols ‘ : — ' > ■ ' . 


(а) allegations made on oath by the parties, or by any persons present 

on their behalf, or made by the pleaders of such parties ; , 

( б ) allegations made in the pleadings or in answers to .interrogatories 
delivered in the suit ; 


(c) the contents of documents produced by either party. 


Scope —Court should settle the issues on pleadings and after hearing the 
pleaders. 51 Ind. Cas. 1007. issues'ean be framed from other materials than the 
pleadings as contained in the plaint, 3 U. P. L R. (P. R.) 94 t see also A. I. R. 
192s Cal 1157 = 87 Ind. Cas. 575 Court has first to frame necessary issue but the 
parties are entitled to be beard. A I. R. 1925 Mad. 169=78 Ind. Cas, i. 


4 . [S. 148 .) Where the Court is of opinion that the Issues cannot be 
_ . correctly framed without the examination of some 

Ihe Court or without the 
issues. * ff.tming jjjspcction of some document not produced in the 

suit, it may adjourn the framing of the issues to 
a future day, and may (subject to any law for the time being in force) compel 
the attendance of any person or the production of any document by the penon 
in whose (losscssiun or power it is by summons or other process. 
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Scope— Where issues are -drafted by counsel, and merely signed by Judge 
knowing nothing of ihe case are worse than useless. A I R. 1930 Mad. 78=57 M. 
L. J. 609= 30 L. W. 914=3 123 Ind. Cas. 15. Framing of issues on question not dis- 
puted in pleadmgs is not justified. (1919) Pat 393 = 51 Ind. Cas. 981. Where there 
IS no averment in plaint and no denial In pleading, no issues arise and there ms no 
error in not framing an issue not arising on pleadings. 2 Lah. L J. iS8 = 68 Ind. Cas. 
1*^1 53 lod. Cas. 975 ;'47 Ind. Cas. 569. Proper issues arising from pleadings 
' ■ ' * rtpected to produce evidence respecting points not 

‘ 751. Court ’must frame proper issues .on ques- 

" " 372=47 Ind. Cas. 589 Unless the issues are 

. . ie points of difference between the parties and to 

cover each point it is difficult to decide case properly. A. I. R. 1924 Nag. 156 = 

’ T' ... ' ■ ,t raised by the parties 

■ ■■ . ' them. A. I. R. 19^3 

■ , i • • e an issue which the 

piaiiuiii iiiniseir never put torwatu. vvncre tue patties appear to have known what 
the question between them was, the defect m the form of issues is immaterial. 

1921 Sind 159=16 S L. F. 207 = 83 Ind. Cas. 350. Burden of proof is fixed when 
issues are framed and cannot be transferred from side to side. A. I. R. 1933 Rang. 
174. ^Vhefe the patties have adduced evidence on a question and discussed it 
before the Court which decides it as if there was an issue about it, the decree need 
not be set aside on appeal merely on the ground that no such issue svas framed. 
A. I. R. 1926 Bom. 384=28 Bom. L. R. 743=^ Ind. Cas 827. Under Order 14. 
rule I, issues arise only when a material proposition of fact or law is affirmed by 
one party and denied by the other. Such affirmation or denial must be contained 
in the pleadings as defined iti Order 6, rule 1. Where there is no written statement 
the only issues would be that arising out of the plaint which allegations are put in 
issue when not admitted. A. I. R. 1936 Nag. >77. The Court while striking 
issue regarding limitation should first ascertain what article the parties consider 
■0 be applicable to the suit as framed. If the application ofa particular article 
raises a question of fact, an issue should be struck on those facts ; and if the facts 
are not in dispute, it may be possible to decide the question on purely legal 
arguments in the initial stages of the case without putting the parties to the 
expense of the trial. A. I. R. I 935 Lab. 982. 


Clause (6).-— The words “first hearing of the suit' in Order 13. rule r, are 
obviously different from the words “the first hearing of the suit* under Order 14, 
rule I, clause 5, because parties have not to produce their documents till Issues 
are framed. “First hearing" would clearly extend at least up to the period of 
the “first hearing” of the suit referred to in Order 13, rule 1. Hence it cannot be 
said that the powers conferred by Order 14, rule 1(5) only extend to the first 
discussion of issues and not 10 any subsequent ones which intervene between 
‘the first hearing of the suit' as meant by Order J 4 i rule i, clause 5 and the first 
hearing as meant by Order 13, rule (1). A. I. R 1935 Mad. 261. 


2 . [S. 14 - 6 , sixth para-l Where issues both of law and of fact arise In 
, r I suit, and the Court is of opinion that 

U>utsofla»andoHact. ^ ^ p„, may ba disposEd 

of on the issues of law only, if shall try those issues first, and for that 
purpose may, if if thinks fit, postpone the settlement of the issues of fact 
until after the issue of law have been determined. 


/f. For local amendment In Madras. — Finfi? in/ra. 

Scope— This rule gives Court power, where issues of fact and of law arise in 
same suit, to postpone settlement of issues of fact until after issues of law have been 
determined, if Court is of opiuion that case or any part of it may be disposed of 
on Issue of law at first. There is no such power to separate issues of fact. A pJainliff 
is entitled to a trial of the issues of fact which be raised and Ihe Court has no aulho- 
riiy to refuse to try these Issues if the suit is properly framed. A. I. R. 1925 pat. 
674“? !’• L. T. £2 = 1915 Pat. 294=89 Ind. Cas. 814 5 see also A. I. R. 1921 Pat. 
467 = 6 P. L. T. 729 = 2 P. L. R. 303 = 85 Ind. Cas. 29. Where number of issues are 
framed, and Court tries some ol them first postponing the trial of others, order Is 
not jiropcr. A. 1. n. 1921 Pat. 323 = 21*. L. T. iS4='6o Ind. Cas 5:8 (20 C L. J. 426 
foil)- Non-incluaion of a>l the usues in the ptiliiniiiary trial docs not render the 
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order for hearing on certain preliminary issues perverse or such as is likely to cause 
injury, when those issues would .any how be actually tried. The Court can post a 
case for trial on preliminary issues of law even though the issue of law and fact had 
been settled long before. A. I. R. ipji M.id. 32* = 15 M. L, W. 667 ■=> 1922 M. \V. N. 
52I»68 Ind. Cas 167; see also A.l. R. 192] Bom. 249<32S Dorn. L. R. i64e>47 B. 
509 b> 72 Ind. Cas 266 As regards the meaning of preliminary issue, vide 72 Ind. 
Cas. 409=4 p. L. T. 202 = 1 1 *. L R. 332=72 Ind. Cas 409 Trial of some issues 
may however be postponed, although preliminary issues of fact cannot be 
framed. 137 Ind. Cas 362 = 34 Bom. L. R 6=57 B. 224“A. I. R. 1932 Horn. 128. 
.* . . ^ * .• . • , issue. 

I i ■ ‘ ' ■ ■ which 

■ • • • ill not 

interfere in revision. 1933 A. L. j. 7?4=A I. R. 1933 All. 749 Where there are 

1 r . • - - - .5 consider whether case can be 

* ‘ =A. I. R. 1933 All 753. Where 

* , for trial of some of the issues, 

• Order 15, rule 3i has no applica- 

i li . * R. 1933 Cal SS 9 Where once 

■ away afterwards although it is 

found that thepoition of the property being situated within the local limits^ of the 
Court which gave it jurisdiction does not belong to the plaintifT as alleged in the 
plaint unless the inclusion of that portion is not a. bona fide one. The trial of an 
issue as tn whether the portion belongs to the plaimifT as alleged as a preliminary 
point IS quae unnecessary and is not warranted by laiv. Such preliminary point does 
not raise a question of only and therefore this rule does not apply. J24 Ind. 
Cas. 703-A. I. R. 1930 Nag. 189=26 N. L. R. loj. In deciding the (question as 
to whether the Court should grant or refuse a prayer to try a preliminary issue 
on a point of law, some harmony is to be observed between the general principle 
that It is undesirable to try cases piece^meal and the specidc end wholesome 
provisions of Order 14, rule 2, v>hich IS for the purpose of preveoliog the injustice 
of a parly being able to force his opponent to go at great length into evidence when 
the single decision on a point of law might render the invesiigatien of the facts 
unnecessary A. I. R. 1930 I'at 230 ; see also 18 N. L J. 339 Rutecis mandatory, 
the only thing left open to (he Court is to form and express an opinion of whether 
the case can be disposed of on the issue of lavr, but the opinion even 
if expressed must be expressed upon some reasonable materials. A. 1 . R. 1936 
Pat. 250. 


Materials from which issues 
may be framed. 


S. [S. 147.] The Court may frame, the 
issues from all or any of Ihe ' following 
materials : — 


(o) allegations made on oath by the parties, or by any persons present 
on their behalf, or made by the pleaders of such parties ; 

(£) allegations made in the pleadings or in answen to interrogatories 
delivered in the suit ; 

(0) the contents of documents produced by either party. ' 


Scope '—Court should settle the issues on pleadings and after hearing the 
pleaders. 51 Ind. Cas. 1007. issues'ean be framed from other materials than the 
pleadings as contained in the plaint. 3 U. P L. R. (P. R.J 94 s see also A. I. R. 
igJS Cal. 1157 = 87 Ind Cas. 575. Court has first to frame necessary issue but the 
parties are entitled to be heard, A I. R. 1925 Mad. 169=78 Ind. Cas. i. 


4 [S. 148 .] Where the Court is of opinion thit the issues cannot be 
_ . correctly framed without the examination of some 

person not before the Court or without the 
issues " inspection of some document not produced in the 

suit, it may adjourn the framing of the issues to 
a future day, and may (subject to any law for the lime being in force) compel 
the attendance of any person or the production of any document by the person 
in whose jxossLSsioii or puvKt it U by summoiu or other process. 
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6 . [S- 149.] (1) The Court may at any lime before passing a decree amend 
n j . .1 the issues or frame additional issues on such 

ouUs"es.““" “ “ Ihinks St, Md all such amendmeuls 

or additional issues as may be necessary for 
determining the matters in controversy between the parlies shall be so made or 
framed. 


(2) The Court may, also, at any time before passing a decree, strike out 
any issues that appear to it to be wrongly framed or introduced. 


Scope. — Trial Judge is competent to frame a special issue after taking evi- 
dence and hearing arguments, A. I R. 192a Pat. 514 = 2 Pat. 52 = 4 Pat L. T. 239 
= 63 Ind. Cas. 383. The Court in us discretion can amend or alter an issue at 
any time before the passing of the decree. 1928 M. W. N. 836=113 Ind. Cas. 
3>3; see also A. I R. 1930 Nag. 225=27 N. L. R. 75 = 124 Ind. Cas. 609; 91 
Ind. Cas. 426=A.I.R. 1926 Bom. 33=27 Bom. L. R. 1318 {AIR. 1930 Cal. 534 = 57 
C. 39=127 Ind. Cas. 777 ; 137 Ind. Cas. 274=1932 M W.N. 494 = 35 M.LW. 279=62 
M.L J. 1 54= A I.R. 1932 Mad. 583. In case of definite pleadings and a de6nlte issue 
on those pleadings the finding must be confined 10 matters raised in the issue. A.I. 
R. 1928 Nag. 179= 107 Ind. Cas. 514. Although a Court has power under Order XIV. 
r. 5 of the Code 10 add any issue before judgment is pronounced, yet in exercising 
that power it ought not to allow a new plea to be put forward and add an issue 
shortly before pronouncing judgment. 10 Ind. Cas. 230. 


[S. 150.] Where the parties to a suit are agreed as to the question of 
fact or of law to be decided between them, they 
may state the same in the form of an issue, and 
enter into an agreement in writing that, upon 
the finding of the Court in the affirmative or the 


Questions of fact or law may 
by agreement be stated In 
form of issues. 


negative of such issui, — 

(n) a sum of money specified in the agreement or to be ascertained by the 
Court, or in such manner as the Court may direct, shall be paid by one of the 
patties to the other of them, or that one of them be declared entitled to some 
right or subject to some liability specified in the agreement ; 

(^) some property specified m the agreement and in dispute in the suit 
shall be delivered by one of the parlies to the other of them, or as that other 
may direct ; or 

(c) one or more of the parlies shall do or abstain from doing some particular 
act specified in the agreement and relating to the matter in dispute. 


Scope. — In an ordinary suit, the duty of settling the issues between the parties 
for trial js placed upon the Court. This rule simply enables the parties vhemseWes, 
by mutual agreement to settle the Issues that are to be tried, but this rule does not 
place the Court on a higher footing as to finality in respect of proceedings held for 
the trial of these issues. A. W. N. 1886, 233. 

Court, if satisfied that agree- 
ment was executed in good 7 . [S. 1 5 1.] Where the Court is satisfied, 
faith, may pronounce judg- after making such inquiry as it deems proper,- — 


(a) that the agreement was duly executed by the parties, 

(4) that they have a substantial interest in the decision of such question 
BS aforesaid, and 

(r) that the same is fit to be tried and decided, 
it shall proceed to record and try the issue and state its finding or decision 
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• ORDER XV. 

Diipo^al of the Suit at t/ufint Htaring, 

1 . [S. 152 .] Where at the fijtst hearing of a suit it appears that the parties 
. are not at issue on any question of law or of fact,- 

Parties not at issue. Court may at ‘once pronounce judgment. 

N. 5 .— For local amendment in Madras — ViA infra. 


2 . [S. 153 .] Where there are more defendants than one, and any one of 
^ - , j . j , the defendants is not at issue with the plaintiff 

o™ of stvtTal dtftodooK oot „„ Coin m»y 

^ at once pronounce judgment for or against 

such defendant and the suit shall proceed only against the other defendants. 


N. For local amendment in Madras— infra. 


3 . [S. 154 ] ( 1 ) Where the parties are at issue on some question of law 
. or of fact, and issues have been framed by the 

Parlies at issue. Court as hereinbefore provided, if the Court is 

satisfied that no further argument or evidence than the parties can at once 
adduce is required upon such of the issues as may be sufhcient for the decision 
of the suit, and that no injustice will result from proceeding with the suit forth- 
with, the Court may proceed to determine such issues, and, if the finding there- 
on sufficient for the decision, may pronounce judgment accordingly, whether 
the summons has been issued for the settlement of issues only or for the final 
disposal of the suit : 

Provided that, where the summons has been issued for the settlement of 
issues only, the parties or their pleaders are present and none of Ihem objects. 

( 2 ) Where the finding is not sufficient for the decision, the Court shall 
postpone the further heating of the suit, and shall fix a day for the production 
of such further evidence, or for such further argument as the case requites. 

Scope.— Application of Order XV , r. jft), Is not confined to first heating. A 1 . R. 
1922 Mad, 32t*l5. L. W. 667«»(I91 i) M. W. N. $2t»6S Ind. Cas. 267. Court has 
power at its discretion to try issues of law first. A. 1 . R. •1921 Pat 467-6 P. L. T, 
729-2 Pat. L. R. 393 Civ.**85 Ind. Cas. 29. Cc^rt cannot shut out evidence on 
issue involving question of arbitrator's jurisdiction A. I. R. 1926 Lah, 125 — 7 
Lah. 42—7 Lah. L. J. 6ii — 27 P* L.R. *87=92 Ind. Cas. 712. In appealable 
case the Court shculdtso far as may be practicable, renounce its opinion on all the 
important points. A. I. R. 193 « Cal. 787=53 C. L. J. 9«*= 5^ C. 474**34 C. W. N. 
1129. When applicai'on is made after date fixed for first hearing for trial of some 
of the issues as issues of law without taking evidence. Order 14, rule 2 or Order 15, 
rule 3, has no application. 14S lird. Cas. 446=57 C. L. J. 2127— A. I. R. 1933 
Cal. 559. When the issues are framed and the plaintiff and defendants are ready 
— j ^,.11 — .. — .u. j,j5 power, under this rule to proceed to the 

- - j Ind. Jur. O. S. <4. It is not competent fbr 

■ • ‘id dispose of the case at the first hearing, 

• •, ■ , ■ objected to the adoption of such 

procedure 16 M, 198. 


4 . [S. 155 .] Where the summons has been issued for the final disposal 
_ , of the suit and either party fails without sufficient 

Failure 10 produce evidence, |o pjoduce the evidence on which he relies, 

the Court may at once pronounce judgment, or may, if it thinks fit, after 
framing and recording issues, adjourn the suit for the production of such 
evidence as may be necessary for its decision upon such issues. 
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the C. P. Code in fixing a day for bearing of i cas'els that the parties may be con* 
fronted together. 15 W. R. j 50 But where conditional order of adjournment for 
production of evidence is made >n suit fixed for final disposal and the condition is 
not fulfilled, Court cannot dismiss the suit for want of prosecution. If it is so dis- 
missed, an appeal lies from the order which amounts to a decree. A. I. R. 1939 All. 
543=117 Ind. Cas 105. 


ORDER XVI. 

Summoning and AUendattce oj Witnesses. 

1. [S. 159.] At any time after the suit is instituted, the parties may obtain, 

e . .. j . on application lo the Court or, to such -officer as 

g?vr ev°d.nc° of'p?odu« it “PPoinB to Ihis behalf, mmmonses to persons 
documents. whose attendance is required, either to give 

evidence or to produce documents. 

A^. i?. —For local amendments, in Allahabad, Bombay, Lahore, Patna, Rtngoon 
Sind, Oudh,and Peshawar. — Vtde infra. 

Scop©.— A Court is not given discretion under this rule to refuse an application 
for issue of summons to witnesses. 13 C. P. L. R. f 52 s 5 N. L. R. 181 ; 132 Ind. 
Cas. 579=32 P. L. R. 34=A. I. R. 1931 Lah. 135. But the Court has inherent 
power under s. 151, to prevent abuse of ns process, and refuse to issue summonses ; 
where It is convinced that a vexatious desire to obstruct the course of justice is 
the governing moMve of the party applying for snmmonses 5 R- Court 
must in all cases issue summonses on application by either parly at any time after 
institution of suit. A. I. R. 1931 Lah. 135=32 P. L. R. 34 ; see also A. I. R. 1927 
Lah. 281 =9 Lah. L. J. 1 54=28 P. L. R. I73- >c8 Ind. Cas. 541 ; f'O Ind. Cas. 656 ; 
63 Ind. Cas. 736 j A. I R. 1924 Lah 6 j 7=7S Ind. Cas. 866. The Court cannot 
refuse an application for summonses. Filing of application at a late stage isno 
ground for refusing it though the Court may when the case is heard, refuse to 


adjourn the hearing. A. I. R. 1926 Cal. 364-87 ind. Cas. 3555866 also A. I.R. 

1923 Nag 58 = 68 Ind. Cas. 272 ; A. I. R. 1925 Lah- 67-79 ind. Cas. 143 I A. 1. R. 

1924 Pat. 36-4 P. L. T. 545=89 ind Cas. 1038 ; A. 1. R. 1935 Lah. 572 = 36 P. L. 
R. j8t = 86Ind Cas. 1013 ; A. I. R. 1929 All. 4<9-S> A. 34t-it3 ind. Cas. 366 5 
A. I R. 1931 Lah. 135-32 P. L R. 34 ; A. I R. 1939 Cal. 459-49 C. L. J. 546=132 
Ind Cas. 552 5 A. I. R. 1929 Pat. 622=122 Ind Cas. 536 i 114 Ind. Cas 439 ; A. I 
R. 1926 Pat. 545-7 P.L. T. 775-96 Ind. Cas. 443=17 Lah. 775. 

Where the plaintiff applies for summonses to witnesses eleven days prior to 
the date fixed for hearing and the Couit dismisses the applic.ation, the dismissal is 
wrong. A. I. R. 19^5 Bern. 368=27 Bom. L. R. 471 = 87 Ind. Cas. 702. When 
Court refuses to summon witnesses and decides the suit on evidence of parties, if the 
refusal has Injuriously affected the decision of the case, the decision can be set 
aside in appeal. A. L R. 1919 Pat. 622=122 Ind. Cas. 536 Where certain witnesses 
are absent on the date of hearing owing to non-service of summonses upon them 
without fault of a party the Court ought to issue fresh summonses A. I.R. 1926 
Lah. 26—26 P. L. R. 630—90 Ind. Cas. lojo. Non service of summons is not suffi- 
cient to constitute fraud, but the con-scrvice when together with other circums- 
tances may constitute fraud. A. I. R. 1926 Cal. 1—42 C. L. J 280 = 93 Ind. Cas. 585 

- ■ — f~~ — - -r jones is made after the institution of the 

' . ■ 'Is bound to issue summons except where 

. • - • and in such a case the Court acts in the 

i. . • • • ■■ • • It the abuse of its own process. A I.R. 

j. . ; ■ . Cas 9. A witness can produce at the 

hearing documents which are not referred to In the summons and these documents 
are admissible in evidence on behalf of the patty calling the witnesses. A. I. R. 

1925 Cal. 1149-8S Ind. Cas. 498. 

2. [S. 160.] (t) The parly applying for a summons shall, before the 
^ . . . summons is granted and within a period to be 

r.xrf, pay into a su. of money ae 

lor summons. mi, appears to the Court to be suflictent to dcfr.ay 

the travelling and other expenses of the person 
summoned in passing to and from the Court in which he is required to attend 
and for one day’s attendance. 



Tender 

witness. 


of expenses 


. IS- 161 .) '1 he sum so raid ' 
shall be tendered to the person sommo^l 

time of serving the summons, if 

personally. ’ " " be 

^ A— For local amendments in Bombay, Calcutta, c. P., Lahore and p^t 

4. [S. 162] (1) Where It appears to the Court or to such . . 

ProMdu,, »he„ - - 


clem sum paid in. 


insuffi- ‘he sum paldU^ 

Court IS not sufBcient to cover such esoensel 1 
reasonable remuneration, the Court may dlr*^I 
such further sum to be paid to the person summoned as appears to be ner^' 
sary on that account, and, in case of default in payment, may order such s^ 
to be levied by attachment and sale of the movable property of the parly 
obtaining the summons ; or the Court may discharge the ^rson summoned^ 
without requiring him to give evidence ; or may both order such levy and 
discharge such person as aforesaid. 

(2) Where it is necessary to detain the person summoned for a longer 
. , . , period than one day, the Court may, from lime 

,Sc"Se° ha’n'oSnay '■ '» «''= '>'= "« 

^ summoned to pay into Court such sum as is suJB* 
cient to defray the expenses of his detention for such further period, and, 
in default of such deposit being made, may order such sum to be levied by 
attachment and sale of the movable properly of such party; or the Court 
may discharge the person summoned without requiring him to give evidence; 
or may both order such levy and discharge such person as aforesaid. 

^ J7 — For local amendments and insertion of additional rules in Calcutta, C. P., 
Lahore, Madras and Rangoon . — Vsde infra. 


5. {S 163 J Every summons for the attendance of a person to give 
, , evidence or to produce a document shall specify 

Time, place .and purpose of place at which be is required to 

’m'mon"' “"iJ "hclhtt hij .IKndmce i. re- 

quired for the purpose of giving evidence or to 
produce a document, or for both purposes ; and any particular document, which 
C. r. Codc~CG 
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P. of a easels that the parties may be con- 
e conditional order of adjournment for 
' ' for final disposal and the condition is 

. • 'or want of prosecution. If it Is so dis- 

missed, an appeal lies from the order which amounts to a decree. A. I. R. 1939 AIL 
543c=ii7 Ind. Cas J05. ^ 

ORDER XVI. 

Summoning and Attendance oj Wiinetzts. 

1. [S. 169.] At any time after the suit is instituted, the parties may obtain, 

, on application to the Court or, to such o/Hcer as 
gfv. eJidtnet or it “PPoinls in this beholt, siimmonses 10 prisms 

documents. whose attendance is required, either to give 

evidence or to produce documents 

A^. 5.— For local amendments, in Allahabad, Bombay, Lahore, Patna, Ringoon 
Sind, Oudb,-and Peshawar.— ifl/ni. 

Scope. — A Court is not given discretion under this rule to refuse an application 
for issue of summons to witnesses. 13 C. P. L. R. 152 ; 5 N. L. R. 181 ; 131 Ind. 
Cas. 579032 P. L. R. 34=A. I. R. 1931 Lah. 135. But the Court has inherent 
power Under s. 151, to prevent abuse of its process, and refuse to issue summonses ; 
where it is convinced that a vexatious desiie to obstruct the course of justice is 
the governing motive of the party applying for summonses. 5 N. L R. 181. Court 
must in all eases issue summonses on application by either party at any time after 
institution of suit. A. I. R. 1931 Lah. 135-32 P. L. P. 34 » see also A. I. R. 192? 
Lah. 281 ««9 Lah. L. J. i54*=28 P L. R. 173- >08 Ind. Cas. 54J ; Ind. Cas. 656 ; 
63 Ind. Cas. 7365 A. I R. 1924 Lah. 6i7»7S Ind. Cas. 866 The Court cannot 
refuse an application for summonses. Filing of application at a late stage is no 
ground for refusing it though the Court may when the case is heard, refuse to 
adjourn the hearing. A. 1. R. 1926 Cal. 364— 87 Ind. Cas. 3SS > see also A. l.R. 

1923 Nag 58-68 fnd. Cas. 272 ; A. 1. R. 192$ Lah. 6?-79 Ind. Cas. J43 5 A. I. R. 

1924 Pat. 36=4 P. L. T. 545-89 Ind Cas. 1028 ; A. I. R. 1925 Lah. 573“*6 P- L. 
R.i8ioi86Ind Cas. 1012 ; A. I. R. 1929 All 449-5* A. 34t-ii3 Ind. Cas. 2665 
A. I. R. 1931 Lah. !35-32 P. L R. 34 ; A. 1 R 1929 Cal 459-49 C. L J. 546-122 
Ind. Cas 552 } A. I. R. 1929 Pat. 622*122 Ind Cas. 5365 114 Ind. Cas 439 1 A. I. 
R. 1926 Pat. 545-7 P.L. T, 775-96 Ind Cas. 448-27 Lah. 775* 

Where the plaintiff applies for summonses to witnesses eleven days prior to 
the date fixed for hearing and ihe Court dismisses the .application, the dismissal is 
wrong. A. I. R. 1925 Bom 368-27 Bom. L. R. 471 =87 Ind. Cas. 702. When 
Court refuses to summon witnesses and decides the suit on evidence of parties, if the 
refusal has Injuriously affected the decision of the case, the decision can be set 
aside in appeal. A. 1. R. 1929 Fat. 622*122 Ind. Cas. 536. Where certain witnesses 
are absent on the date of hearing owing to non-service of summonses upon them 
without fault of a party the Court ought to issue fresh summonses A. 1 R. 1926 
Lah. 26=26 P. L. R. 630*90 Ind. Cas 1030. Non-servico of summons is not suffi- 
cient to constitute fraud, but the non-service taken together with other circums- 
.. .. .• — -J /I , r» c-.i 1 = 42 c.L J. 280=93 Ind Cas. 385. 

. , • ' ’ ‘is made after the institution of the 

, . ■ • “ ” und to issue summons except where 

, . • • ‘ • in such a case the Court acts in the 

• ..... ... • abuse of its own process. A. I. R. 

. ■ ■ . s. 9 A witness can produce at the 

hearing documents which are not referred to la the summons and these documents 
are admissible in evidence on behalf of the party calling the witnesses. A. I. R. 

1925 Cal. 1 149-88 Ind. Cas. 498. 

2. [S. ICO.j (i) The party applying for a summons shall, before the 

_ , . - summons is granted and within a period to be 

P»y Court such a sum of money as 
ITr summons. PP 7 appears to Ihe Court to be suffiejent to defr.ny 

the travelling and otlicr expenses of the person 
summoned in passing to and from the Cotttt in which he is required to itltend 
and for one day’s attendance. 
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(a) In determining the amount papbic under Ibis rule, the Court may, In 
P the case of any person summoned to give 

*■ evidence as an expert, allow reasonable remu* 

neralion for the time occupied both in giving evidence and in performing any 
work of jin expert character necessary for the case, 

( 3 ) Where the Court is subordinate to a High Court, regard shall bo had 
o , r-r^ in fixing the scale of such expenses, to any rules 

Scale of Expenses. made ij that behelf, 

^ For local amendments in allahabad, Bombay, Burma, Calcutta, C. P, 
Lahore, Patna and Rangoon — VuU infra. 

Scopo —Government servants and persons In Municipaltiy or private service, 
cited as witnesses in civil suits, cannot claim as part of their expenses the payment 
of the salary which they would earn in their ordinary employment for the time which 
they spend in attending Court. 38 C. L. J. I49=a76 Ind. Cas 353. A pleader was 
merely called to give evidence as to what had occurred in a previous suit in which he 
has been eng.-igeH as a ple.ader : Held, that no special fees could be paid to ordinary 
witnesses A. 1 R 192a Bom. 116=^46 D. 89=^23 Bom. L. R. 898=64 Ind. Cas. 78. 

^ . 3 . [S. 161.1 ’1 he sum so paid into Court 

witness, xpense to tendered to the person summoned, at the 

time of serving the summons, if it can be served 
personally. 

N, /?.— For local amendments in Bombay, Calcutta, C. P„ Lahore and Patna,— 
IV<* infra. 

4 . [S. 162 ] ( 1 ) Where it appears to the Court or to such officer as it 

appoints m this behalf that the sum paid into 

ci^nt ,um paid il! Coon h not sofficient to cover such cxpoiiMS or 

reasonable remuneration, the Court may direct 
such further sum to be paid to the person summoned as appears to be neces* 
sary on that account, and, in case of default in payment, may order such sum 
to be levied by attachment and sale of (he movable property of the party 
obtaining the summons ; or the Court may discharge the person summoned, 
without requiring him to give evidence } or may both order such levy and 
discharge such person as aforesaid. 

( 2 ) Where it is necessary to detain the person summoned for a longer 
_ . , . , period than one day, the Court may, from time 

to time, order the party at whose instance he was 
m re an 0 < y. summoned to pay into Court such sum as is suffi- 

cient to defray the expenses of his detention for such further period, and, 
in default of such deposit being made, may order such sum to be levied by 
attachment and sale of the movable property of such party; or the Court 
may discharge the person summoned without requiring him to give evidence; 
or may both order such levy and discharge such person as aforesaid. 

H D — For local amendments and insertion of additional rules in Calcutta, C, P., 
Lahore, Madras and Rangoon. — Vide infra. 


uc pui u^) 10 sale, /s 1 i\. ly-» w.,,. 4j-— «•. .1. w, , , - . -..j. -.j. 

5 . [S 1 G 3 ] Every summons for the attendance of a person to give 
evidence or to produce a document shall specify 
Tim^ place and purpose of the time and place at which he is required to 

t'mmora" '° “ "• 

■ quired for the purpose of giving evidence or to 

produce a document, or for both jxirposcs ; and any particular document, which 
C. P. Code-CG / 
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the person summoned is called on to produce, shall be described in the sum* 
mons with reasonable accuracy. 

0. [S. 164.] Any person may be summoned to produce a document, with* 
_ , , out being summoned to give evidence : and any 

^Summons to produco doco- pe^on summoned merely to piodi.ee a document 
shall be deemed to have complied with the sum- 
mons if he causes such document to be produced instead of attending personally 
to produce the same. 

. n . 7. [S. 165.] Any person present in Court 

pmsem^'n J.o%l5re“! be Required' by the Court to give evidence 

deuce or produce doenmem. “ “> produce any document then and there m 
his possession or power. 

N. Z7.— For insertion of rule ^ A. In Calcutia.— f'r/* infra. 

8. [S. 166.] Every summons under this Order shall be served as nearly 

Summons hotv served. as may be in the same manner as a summons to 

a defendant, and the rules in order V as to proof 
of service shall apply in the case of all summonses served under this rule. 

N. .ff.— For local amendments in Allahabad, Ca'cutta, Oudh, Patna and 
Rangoon — Vide infra. 

9. [S. 167.] Service shall in all cases :be made a sufficient time before 

T f.., «r the time specified in the summons for the alten* 

Time for servins of summons. person summoned, to allots, him a 

reasonable time for preparation and for travelling to the place at which his 
attendance is required. 

N Z7.— For local amendment in Rangoon.— Pi'dlr infra. 

10. [S. 168.1 (1) Where a person to whom a summons has been issued 

_ . , either to attend to give evidence or to produce 

Procedure ”bcre witness ^ document, falls to attend or to produce the 

(.Ills to comply w t . document in compliance with such summons, 


non-sctvice of the summons. 

(2) Where the Court sees reasons to believe that such evidence or pro- 

duction is material, and that such person has, without lawful excuse, .failed 
to attend or to produce the document in conipliam.e with such summons or 
has intentionally avoided service, it may * • ■“ • • 

to attend to give evidence or to produce 
to be named therein ; and a copy of such pr- 

outer-door or other conspicuous part of the house m which he ordinarily 
resides. 

(3) In lieu of or at the time of issuing such.proclamauon, or at any time 
afterwards, the Court may, in its discretion, issue a wairant, either with or 
without bail, for the arrest ol such person, and nny make an order for tlie 
attachment of his property to such amount as it thinks Ot, not exceeding 
the amount of the costs of attachment and of any fine which may fac imposed 
under rule la : 

Provided that no Court of Small Causes shall make an order for the attach- 
ment of immovable property. 

Scopo— The Court can issue proclamation only on being satisfied that the 
c\idcpcc of the witness or the production of the document is material .and that he 
has failed without lawful excuse to attend or produce the document. A. L R. 

8so-(io:9) A. L. J. 1316-123 Ind. Cas. 97; >3 W- R. 416 A Court, 
after issue of a warrant for arrest of a witness, for failure to proiluf'c .a document, 
h.as no power to ordcrao attacbroenl of his property. 29M. L. T. 95=61 In J. Cas. 
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967. In ilie absence of an appllcition by a party tbe Court is not bound to compel 
altendar.ee of a wiintss 57 Ind. Cas. 311. Issue of a proclamation or order of 
attachment of property is rot condition precedent to the imposition of a fine 
on defaulting witness. A. I R. 192S Mad. 1217*48 M. 94t = 49 M. L.J.433«22 
L. W. 3j2=(ig25) M. \V. N. 767s*9oInd. Cas. 991. Court cannot Issue warrants 
without complying with the terms of Order XVI, r. 10 39 Ind. Cas. 592 = 18 P, W. 
R. 1917. Section 32 vests the Court with power to impose fine for failing 
to comply with a summons. The jurfscfiction to impose fine can only be 
exercised tn the manner laid down by Order XVI. A. I. R. 1929 A. 8So=(l92g) 
A. L. J. 1216s 121 Ind. Cas. 97. Certain witnesses of the plaintiff who are duly 
served did not appear on the date of hearing and after the Court offered to issue 
warr.mls for them, the Court declined to put In process.fce for %varranis but 
offered to bring the witnesses with him on the next d.ile : Held that the Court 
was not legally in error in not allowing the plaintiff to bring Lis own witnesses, toi 
Ind. C.is 257= A. I. R. 1927 LaK 424 No order under Order XVI, rule 12, can be 
made until procedure in r. 10 is lollowed where the rule applies, ao C. W. N. 
511 = 33 Ind. Cas. 968. 


II witness appears, attach 
tnent may be withdrawn. 


l\. tS. 162.1 Wlieie, at any time after 
the attachment of his property, - such person 
appears and satisfies the Court,— 

{a) that he did not, without lawful excuse, fail to comply with the 
snmtrois or intentionally avoid service, and, 

(4) where he has (ailed to attend at the time and place named in a 
proclamation issued under the last preceding rule, that be bad ao notice 
of such proclamation in time to attend, 

the Court shall direct that the property be released from attachment, and 
shall make such order as to the costs of the attachment as it thinks Qt. 


Scope.— Order XVI, rule 11, applies to a case where the person satisfied the 
Court (hat he has not inieotionally laded to carry out the order. Rule 12 applies to 
the alternative case of a person failing to satisfy the Court whether be appears in 
order to offer an explanation or not. In either case whether the facts are those 
coatempJaied in rule ir Of rule r2 the Court can ooly proceed after attachment of 

the property. 31 C. L. J. 363-55 Ind. Cas. 42 S* 


12. [S. 170 .] The Court may, where such person does not appear, or appears 
„ j ., , but fails so to satisfy the Court, impose upon 

Ptoceduro If ».ints.fa,h 10 „„ eiceedms five bundVod topees 

^ ^ ‘ ' as it thinks fit, having regard to hia condition 

in life^Qnd all the circumstances of the case, and may order his property, 
or any part thereof, to be attached and sold or, if already attached under rule 
10 to be sold for the purpose of satisfying all costs of such attachment, together 
svith the amount of the said fine, if any : 

Provided that, if the person whose attendance is required p.ays into Court the 
costs and fine aforesaid, the Court shall order the property to be released from 
attachment. 


Scope— An order under rule is can only be made if proclamation has been 
issued or a warrant for arrest issued or an order for attachment is passed. If 
neither of these conditions ate satisfied the Court has no jurisdiction to impose 
under rule i2. A. I. R. 1929 A)!. 850^(1029) A. L J. 2216 = 123 Ind. Cas, 97. 
Attachment of properly is not condition precedent to the imposition of fine under 
rule 12. A. I.R. 1928 Lah. 979=115 Ind. Cas. 472- Such person, is the person 
relericd to throughout the two preceding rules and emnot be fined unless and 
until there has been proclamation which he his disobeyed. A. I. R. 1928 Lab. 
473*tto Ind. Cas. 853 Such person means a person to whom a summons has been 
issued and who fails to attend under mle lo (t). A. I K. 192$ Mad. 1247=48 M. 
94i“32 L. W. 332-(l925) M. \V. N. 767-49 M. L. T. 43S=90 Ind Cas. 991. 
11 a person refuses to .accept .a summons but attends the Court on dite fixed, r. 10 
does not apply. A. I. U. 192S Lah. 469*29 Cr. L. J. 704 = 110 Ind. Cas. 336. 
Where the witness appears, but cannot produce the document, it is illegal to 
impose a fine upon him. 29 M. L- T. 9S-»6i Ind. Cas. 967, Until after attachment 
of piupcity a fine cannot be iQUiosed for non pioduction of document in obedience 
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to summons. 57 Ind. Cas. 302 ; bat sec also A. I. It. 1928 Lab. 469=29 Cr. L. J. 
704=110 Ind. Cas. 336. After ao order for attachment of property if the person 
concerned fails to attend in obedience to a warrant, the Court may impose upon 
him a fine under Order XVI, r. 12. 31 C. L. J. 363 = 55 Ind. Cas. 425 The law 
punishes a refractory witness who wUfaoat lawful excuse fails to comply with the 
summons. Where a witness missing a ttala sends a telegtam, no fine should be 
imposed A. I. F. 192S Lah. 979=115 lad. Cas 472. Where the witness or a 
patty is present and the Court directs him by word of mouth 10 produce a docu- 
ment, and there cannet be the slightest mistake as to the witness or the party 
having received information of such direction and fails to produce the document 
he can be fined without going though the cumbrous procedure of issuing summons, 
foliowed by proclamation and attachment of his property to make him understand 
Court’s discretion. A I. R. 1929 All. 99=116 Ind. Cas. 483. 


13 . [iVeto.l The provisions with regard to the attachment and sale of 

. property in the execution of a decree shall, so fat 

° ■ as they are applicable, be deemed to apply to any 

attachment and sale under this Older as if the peison whose property is so 
attached was a judgment-debtor. 

14. [S 171 .] Subject to the provisions ofthisCodeas to attendance and 

_ , . appearance and to any law for the time being in 

■'“ejo ■'>= po”' ‘“f “ 

strangers to suit. necessary to examine any person other lhan a 

parly to the suit and not called as a witness by 
a party to the suit, the Court may, of its own motion, cause such peison to be 
summoned as a witness to give evidence, or to produce any document in his 
possession, on a day to be appointed, and may examine him as a witness or re- 
quite him to produce, such document 

Scope —Where lawyer present all through, he should not be examined as Court 
witness. 145 Ind. Cas. r = i4P‘L. T. (Sup) i-ia Pat. 3^9-A. I. R. 1932 Pat. 
306, Where a Court desires to have the evidence of a particular witness, whom the 
defendant does not desire to call, the Court is not justified in insisting on the defen- 
dant paying the amount necessary to secure the attendance of the witness, and, on 
defendant’s refusal to do so, decling to issue summons for the attendance of his 
witnesses. In such a case the correct procedure is to take action under Order 16, 
rule 14. 159 P, L. R. 1911 } see also L. B. R. (1893-1900), 658) 2 Ind. Cas. 347 = 

5 L. B. R. i. 

16 . [ S. 172.] Subject as Iasi aforesaid, whoever is summoned to appear 
_ , J and give evidence in a suit shall attend at the 

,rc-,le°«Fde”«M°™.cc lh= summons for Ihst 

document * purpose, and whoever is summoned to produce 

a document shall either attend to produce it, 
or cause it to bo produced, at such time and place, 

Scope.'-Whete a summons was issued calling upon the chief officer of the 
**. -..••• . • . production of certain entries from his records, 

• ■ • ■ ■ where the chief officer caused a search to be made 

•• ■■ that there was no provision, under which the 

• • " , ■ • m the patty who caused the summons to be issued. 

A witness is bound to produce documents duly specified when summoned by Court, 
but he is not bound 10 produce documents not duly specified. He might apply for 
the specification of the documents. 5S. L. R. 44. 

16 . [S. 173 .] (1) A person so summoned and attending shall, unless 
When lh.y m.y dcp»,. Court oUi««i!Q direcls, allcml at each 

’ > V hearing until the suit has been disposed of. 

( 2 ) On llic application of cither party and the p.nyiment through the Court 
of all necessary expenses (if any), the Court may require any person so 
summoned and attending to furnish security to attend at the next or any 
other hearing or until tlic suit is diqiosed of and, in default of his furnishitis 
such Becurily, may order him to be detained in the civil iitiscin. 
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Notes. — Wliere a Court adjourns a case but omits to bind the witness to be 
ptesent at the adjourned date, and tbe witness docs not, inconsequence, attend the 
Court should give the parties a reasonable opporiupitjr to summon their witness and 
to enforce his attendance and to grant another adjournment for the purpose. l6 
Ird. C.is 9S6. 

17. [Ss. 174-175.J The provisions of rules 10 to 13 shall, so far as lliey 
are applicable, be deemed to apply to any person 
Application of rules to to who having attended in compliance with a 
*3- summons departs, without lawful excuse, in con- 

travention of rule 16. 



d* . • 

o , ' 

57=27 Cr. L. J. 1241. 


18. [Ss. 174, fifth para.] Where any person arrested under a warrant is 
brought before the Court in custody and can- 
Procedure where witness not, owing to the absence of the parties or any of 

apprehended cannot give them, give the evidence or produce the document 

evidence or produce docu- which he has been summoned to give or ptoduce, 
° ■ the Court may require him to give reasonable bail 

or other security for his appearance at such time and place os it thinks fit, and. 
on such bail or security being given may release him, and, in default of his 
giving such bail or security, may order him to be detained in the civil prison. 

„ V j j 1®- IS* 176.] No one shall be ordered 

d P«on to giva evidence nnlejrhe 

dent within certain limits. rcsioes— 


(o) within the local limits of the Court’s ordinary original jurisdiction, or 
(6) without such limits but at a place less than fifty or [where there is 
railway Of steamer communication or other established public conveyance fot 
rive'sixths of the distance between the place where he resides and the place 
where the Court is situate) less than two hundted miles distance from the 
Court-house. 

Scope — This rule does not apply to a case where a party to a suit desires to 
give evidence of his own motion in his own favour. A. !. R. 1922 Cal. 42^35 C. L. J. 
78=68 Ind Cas. g; see also A. I. K. 1924 Mad. 541=46 M. L. J. 131 = 34 M. L. T. 
314= (I9J4J M. W. N. 191 = 78 Ind. Cas. 407. This rule has no application to the 
persons summoned under s. 36 of the Presidency Towns Insolvency Act. A. I. R. 

1923 Cal 427 = 27 C W. N ■ — ’ ’ r-- '■ 

not under the control of the 

200 miles a commission * * . 

fled that a party IS merely I • ' *' 

321 = 44 M- L. J. 203=17 L . , 

530. Where a plaintiff is • . »* 

miles from the Court-house, he cannot be compelled to appear in person as defendant’s 
witness but should be examined on commission. 140 ind, Cas. 716=28 N. L. R. 
I 46 =A. I. R. 1932 Nag 135. 


20. [S 177.] Where any parly to a suit present in Court refuses, 
_ . , , , without lawful excuse, when required by the 

° Court, to gise evidence or to produce any docu- 

calle^d oifbVcourl'"*^' " ment then and there in his possession or power, 
^ ■ the Court may pronounce judgment against him 

or make such order in relation to the suit as it thinks fit. 


Scope —Under the Code of Civil Procedure,a defendant who, fo/ta fide and for a 
substantial reason leqmrcs the eSKfence of the pUintiffto be taken, ought not in 
ordinary ciri.um)iauces to have a deaec aga'nst him until that evidence has been 
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Riven, 34 W. R. 72, Where a document is produced but refused to be exhibited, 
(he Court cannot dismiss the suil. 2S C. L. J 24 = 4 $ lud. Cas. S79. 

21. [S. 17S.] W here any pally lo a suit is required to give es-idence 
or 10 produce a document, the provisions as to 
KuKs as to w, messes lo apply shall apply to him so far as they 

to part, es summoned. are applicable. 

A'. 5 — For local ameodments and insertion of new rules in Allahabad and 
Calcutta, — Vfifi infra. 

Scope — It is one of the artifices of a week and somewhat pnliry kind of 
advocacy for each hiigant to canse his opponent to be summoned as a witness with 
tbe design that each party shall be bond to produce the opponent so summoned 
as a witness, and this give the counsel for each litigant the opportunity of cross- 
examining his own client It is a practice which all judicial tribunals ought to set 
themselves to rendertas abortive as it 1$ objectionable. 1 lod. Cas. 133 = 13 C. W. N. 
320=3 M. L. T. 58^9 C L. J. 172=13 C. W. N. 370 = 11 Com L R. 196=31 A. 

1 16= 19 M. L. J. 186 (P C.) ; see aUo 5 Ind. Cas. 249=14 C. \V. N. 283 = 12 Com. 
L R 244 This rule applies only to the case where a party to a suit has been 
called to give evidence by other party. The Court has no power under the C. P. 
Code to order the travelling expenses of a party who has given evidence in support 
ofhis own case. A. I. R. 1935 .Mad. 244=68 M. L. J. 203= 1935 M, W. N. 113=41 
L. W. 544 


ORDER XVn. 
Adjoummenft. 


1. [S. 166.] 

Court may grant 
adjourn hearing. 


(1) The Court may, if sufficient cause is sliowu, at any 
stage of tbe suit grant time lo the parties or to 
time and any of Ihem, ami may from time to time adjourn 
the hearing of the suit. 


(2) In every such case the Court shall fix a day for the further hearing 
of the suit, and may make such order as it 
Costs of adjournment. thinks fit with respect to the costs occasioned 

by the adjournment r 

Provided that when the hearing of evidence has once begun, the hearing 
of the suit shall be continued from day to day until all tits witnesses in atten- 
dance have been examined, unless the Court finds the adj»urnim.nl of the 
hearing beyond the following day to be necessary for rc-osons to be recorded. 

N. i 7 .— For local amendments in AHahabid and Lahore.— Kirft tnjra 


Scope.— The granting of adjournment Is optional with the Court 24 Ind. Cas 
sd6 ; see also 10 lad. Cas. 74S. Discretion of the trial Court should not ordinarily 
be interfered with in appeal Appeal docs not lie from an order granting or re- 
fusing adjournment. 4; lod, Cas E98 ’ Adjournment ought to be given in cases 
where delay in service of summons^ is (Inc to vacation 8$ Ind Cas. 890. Graoiing 


3'.o= I Pat. L. J. 666 = 37 Inl. Cas. 550 There is diffrrence between the hearing 
of ihe stilt and herring of evidence. 37 C. L. J. 119 = 46 Ind. Cas 246 Adjournment 
lo allow to produce further evidence, cannot be vranted after tlie {rnrtics had closed 
their evidence 36 Ind Ct* 7O. In case of pending suits, the date of the adjourned 
heating nust be coinmuniirited to the ptriics or to their legal representative* or at 
least to such of them as were present at the adjaiimment of the suit. A. I. R. 1913 
AH 73 *“ 2 o A. L. J. 9i;*.77 Ind. Cas. 91. Liberal construction should be put upon 
the provisloas of Order XVIl. A. I. U. 1924 Nag. 293-79 luJ. Cas 123 The gr.iiit 
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of postponement to a defendant is in the discretion of the Court and will be exercised 
upon considerations of the materials placed empowered by him to act on his behalf, 
but it is improper, for the Court to take action on letters written by third parties, 
and adjourn the suit indefinilcly without hearinj; the plaintiff and behind his back. 
1$ Pat. 561 162 ind. Cas. 568= 17 Pat. L. T. 329= A. 1. R 1936 Pa», 472 (S.B.). 

Adjournment should be applied for at (he earliest possible opportunity. A. I. R- 
1935 Nag. 236=83 Ind. Cas. 357. Where non*.appearance of the wiinesses was not 
due to the party’s fault the patty concerned should be granted another opportunity 
to prove his case A. I R. 1925 Oudh 304=>84 lad. Cas. 173 ; see also A. I. R. 
1923 All. 3 i 8='4 ; a. 407=21 A.L.J. 348«d7 fnd, Cas. 668=74 Ind. Cas. 571. 

T\... .1 -r /■.« e.,* I t... /^ourt before adjournment is granted. 

■ ■ * ■ . defendants are granted adjourn* 

• strike off the defence and p'oceed 

' ; ■ • ■ ‘ 8 o =47 a. S38 = 23 A. L. J, 212 = 

ways be given for producine the 
money. A. I. R. 1923 Cal. S7o=78 Ind Cas 115 That tlie Coart can oe kept other* 
wise busy is no ground for granting of an adjournment. A. I. R. 1924 Cal. 774 = 51 C. 
70=40 C. L. 163 = 79 Ind. Cas 745. The (rial Court has discretion to allow a party 
to produce a witness for giving rebnial evidence and to give adjournments for the 
purpose. A. I. R. 1926 Nag. 486=96 Ind Cas. 1936. Prof riety of order refusing 
adjournment can be questioned in appeal from ex Parte decree. A. I. R. (925 Pat. 
534=7 P.L.T 381 = 91 Ind Cas 167. In cases of adjournment the principle on which 
a Court should award costs is (hat it should order the payment of a sum commen- 
surate with the costs, which m the opinion of the Court, the parly ready to proceed, 


with his witnesses but the Court adjouioni ihe suit for w.ant of lime the Court should 
grant adjournment of the ptuntifPs prayer A. I. R. 1926 Mad. 944 = {l926) M, W. N. 
634 = 24 L. W, 443=97 Ind Cas. 895 Refusal 10 postpone the hearing for an hour or 
to give time to a party to appear is not proper A. 1 R. 1928 Nag. i6S“ tt N. L. J. 
78 = 108 Ind. Cas. 879. Where the Court has fixed a case on a holiday, It should not 
be taken up on the next day. A. I. R. 1929 Pat. 609-10 P. L. T, 589=120 Ind. Cas. 
334. Unless 3 jiacty ordered to pay costs, docs pay before dateofnextheariog.be 
would have no right to be heard. A. I. K. 1928 Mtd. 786 = 111 Ind.'Cas. 168. Even 
where the plaintiff isalloned to sue asapauper, an order making payment ol the 
costs of the adjournment a condition of allowing lime for amendment of the plaint 
is not justified. A. I. R. 1938 Rang. 306=6 Rang. 561 = 114 Ind. Cas. 677. Adjourn- 
ment cannot be granted because a compromise was suggested but fell Ibrough. 
A. I R. 1928 Mad. 401 = 106 Ind, Cas. 375. Whether a plaintiff has sufficient cause 
for not producing his evidence on a due d.a(e is a question of fact, depending on the 
discretion of the Court concerned. A. I R 1927 Lah, 879= 100 Ind. Cas. 3ot ; see 
also A. I. R. 1939 Lah. 630= 117 Ind Cas. 89 ; A. I. R. 1928 Cal. 102=105 Ind. Cas. 
851 ; 107 Ind. Cas. 578=A. I R 1928 All. 35S ; 140 Ind. Cas. 469=33 P I*. R. 770 
= 13 Lah 458= A. I. R. 1932 Lab. 591 Laches m paying process-fees may be 
ground for refusing adjournment but not for refusing piocess. 146 Ind. Cas. 334— A. 
I. R. 1933 Nag 336= 16 N. L. J. 2o8. Where witness hat been served but is absent 
as wrong date is given in process, it is good groun.’ '' * ’* — “* “ '!* I"* f*" 

334=>6 N. L. J. 2o8=A. 1. K. 1933 Nag. 331 . - . . , , . . 

summon necessary and important witnesses but ■ ■ ■ . ■ 

ment should be given for production of such witne * • , < ■ !. 

R. 5o; = A I U 1933 Lab 176. Court has inherent power to dismiss execution 
applic.ation for default. 143 Ind. Cas. 1=37 M L. W. 607= 1933 M. W. N. 566=64 
M. L. J 664=56 Mad. 490 = A 1. R. 1933 Mad 418 (F.B). 

2 [S. 157.] Where, on any day to which the hearing of the suit is ad- 
4 , ■ f ; joumed, the parlies or any of them fail to appear, 

iheCoort^proceed .0 dispose onheSuin 
' ’ one of the modes directed m that behalf oy 

Order I.X or make such other order as h thinks fit. 
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A'. /?.— For local amendments in Allahabad and Oadh.— F/V/ infra. 

Scope.— Order 17. tulft a, applies 10 a case where the date on which the decree 
Is passed is one to which the hearing of the suit has been adjourned and a party 
fails to appear. It does not apply to a case where the suit comes up for disposal 
On the date which is the date for the first hearing. A. I. R. 1937 All. 347. Under 
rule 2 it is in the discretion of the Court to proceed in each case under Order IX 
and not obligatory. If a plaintiff is absent and had at earlier hearing made out a 
definite case the suit in such cases should not be adjourned and not dismissed for 
default which order would be improper. A. I. U. 1929 Pat 2^8=120 Ind. Cas. 625. 
Rules 2 and 3 are mutually exclusive. Rule 2 gives the procedure to be followed 
in the absence of a party or parties. Rule 3 gives the procedure to be followed 
where the parties are present but fail to produce evidence. A. I. R. 1930 Nag 152 
=: >27 Ind. Cas. 351 1 see also A. I. R. 1928 Pat 167 = 7 Pat. 236= 107 Ind. Cas. 824 j 
A 1 . R. 1929 All. 543=117 Ind. Cas. 105. Where the evidence is closed the Court 
should always try the case on merits and not dismiss it for default under rule 2. 12S 
Ind. Cas. 889=A. 1 . R. 1931 Bom. 111 = 32 Bom. L. R. 1430. Where an cx /ar* 
decree is passed under Order XVII, rule 2, the defendant can apply under Order 
IX, rule 13 A. 1 . R. 1930 Rang. 270=8 Rang. 168=125 Ind. Cas 35S. Where 
pleader appears and states that he has no instructions, and no w.tness 
was summoned for the day, the proper order is passed on dismissal under 
rule 2 and not under rule 3. 117 Ind. Cas. 73 ; A. 1 . R. 1928 Rang. I9t = 6 Rang. 
323=114 Ind Cas. 299; see also A. I. R. 1927 Rang. 46 = 56 Rang. 448= 
99 Ind. Cas. 717: see also 124 Ind. Cas. 4o2 = Ind. Rul. (1930} All. 4981 see 
alsQi928M W. N. 162*37 L. W. 347 = 54 M. L. J. 351 — toS Ind. Cas. 8973 ni 
Ind. Cas. xso*A. I. R. 1928 AH. 760; A. I. R. 1926 Mad. 971 = Si M. L. J. 209* 
1926 M. W. N. 6t6*97 Ind. Cas. 517; A 1 . R. I924 Bom. 139*25 Bom. L R. 
1232*82 Ind. Cas. 124. Whes a pleader is asked to admit the genuineness of 
certain documents then and there, he is entitled to consult his client, and the 
Court simply because the pleader wants a short adjournment to receive proper 


instructed' and able to answer all material questions. A. I R. 1936 Mad. 625*70 
M. L J, 688-1936 M. W, N 589-43 I*. W. 736 . 

When on a date fixed for Its own motion by the Court, the defendant on whom 
lay the burden of proof was absent, the Court decided the case on merits, it was 


5/7 I A. I. »\. 'dau. ••w iMM C.1J, J//. »<iieie me suii was uismisseu 

■■ • ' ■ to get summons served, the order lies 

be re-admitted by the Court. A 1 . R. 

■ ; ■ ■ •'• = ■ ■ ' • ' e purpojc of rale 2, defen lam's absence 

■ • ■ • • • • 'en when there is similarity of interests 

■ ■ i ' • . A. I. R. 1925 Mad. 227*25 L. W. 57*38 

M. L. T. 194=98 Ind. Cas. 50I. Where after the evidence is closed, time is 
extended for argument and the party fails to appear the Court is not bound 
to act under s. 2 and may decide the case on meiiis A. I. R. 1924 Lah. 545 = 5 

Lah 218 = 78 Ind. Cas 453. There can be no dismissal of a suit after the decree 

is passed unless the decree is set aside on appea*, and the pirties acqu re rights 
and incur liabilities from the moment the decree is passed which are fixed till the 
varying or setting aside of the decree. A. I. R 1914 P. C. 198 = 35 M. L. T. 143 = 
47 Sl. L. J. 441-20 M. L. \V.49l*St I. A. 321*22 A. L. J. 990*26 Bom. L. 14 . 
1129-40 C. L. J. 449*39 C.W.N. 39t=8i Ind. Cas 747. The suit cannot be 
dismissed for plaintifl’s absence at whose instance it stood adjourned for the 
appointment of guardiin of minor defendanL A. I. R.i92trat. 7 I 4 =SP.L.T. 
424=1924 P.H. 215*78 Ind. Cas. 224. The Court should proceed under Order XI 
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Coatt may notwUhslandiog such default, proceed to decide the case forthwith. 
It is obvious that the scope of rule z is quite distinct from that of rule 3. Rule 3 


default •, the words ‘'notwithstanding such dcfauU" clearly imply that the Court is to 
proceed with the disposal of the suit inspha of the default,upon such materials as are 
before it. Rule 2, on the other band speaks of the disposal of the suit, 
and undoubtedly includes cases in which there might not be any materials 
before thp Court to enable it to pronounce a decision on the merits. It is clear that 
the contingency contemplated in rule 2 may happen in a case which falls 
within the letter of rule 3 It may well happen, for instance, that a plaintiff 
to whom time has been granted to produce evidence, not only fails to do so, but 
also fails to appear. In such a case, if there are no materials on the record, the 
appropriate procedure to follow would be that laid down in rule 2, but if there are 
meteiials on the record, the Court ought to proceed under rule 3. 34 C. 235 
(237. 238) , see also 41 C. 956= 18 C.W.N. 773. The proper way of construing rule 3 
IS, that where no default occurring under rule 2, default occurs under rule $, Court 
should proceed under the latter provision and dispose of a case on merits 5 but 
if the default consists m non-appearance it is rule 2, which deals with such a 
case specifically that m terms applies. *A. I. R. 1936 Mad. 625 = 70 M.L J. 6S8 
=■1936 M. W. N. 589=43 L. W. 738-1936 M. \V. N. 589 j see also A. I. R. 1936 
All. 670=1936 A. L. J. 902. In order to attract the provisions of Order *7,^3 
of the Civil Procedure Code, two conditions must co-exist. First, the application 
for adjournment must be at the instance of the party to suit applying for the 
production of evidence and secondly, there must be some materials on record on 
which the Court can proceed to pass judgment. When these two condiliorrs arc 
not satisfied, the proper course is to pass an order under rule 2 of Order 17. 39 
C. W. N. 859 5 see also A. I. R. 1935 AH. 210=1935 A. L.J. 209=156 Ind. Cas. 
75* i 30 N, L. R. 94-149 Ind. Cas. 512 5 39 L. W. 353=»934 W. N. 4o»A. 
L R. 1934 Mad. 199! A. (. R. 1934 Lah. 56=34 F. L. R. 1027: but see 
A. I. R. 1934 Oudh 171 = 11 0. W. N. 393=148 Ind. Cas. 4565 A. 1. R. I93S 
All. 210-1935 A. L J. 290; A. I. K. 1930 Rang. 123. Order IX; 
rule 6, provides for bearing of the suit on the dayjixed m the summons 
for the defendant's appearance, whereas Order XVII, rule a, does for hearing of 
the suit at some later stage. In either case what is contemplated in these two 
rules IS the procedure on the 6tst day on which the hearing of suit, as distinguished 
from mierlocutoiy proceedings takes place. Order XVll, rule 3, does not apply 
to a case of default in appearance but a case, in which a party who has appeared 
and has been given time to do some act in further prosecution of his case has failed 
to do so within the time allowed. In such a case the Couit may proceed with 
the suit and the decision is noitxparU A. 1. R. 2922 Pat 485=1 Pat. 188 = 69 
Ind. Cas. 837 5 57 Ind. Cas. 748. In default of appearance of the party, the proper 
order for the trial Court to pass is one under Order XVII, rule a, and not rule 
3. A. I. R. 2925 Bom 328 = 27 Dom. L. R. 477=87 Ind. Cas. 710; see also 
A.I. R. 1925 Oudh. 433=2 O. W. N. 432=89 lad. Cas. 418. The dismissal of 
a suit dismissed on having mistaken the date 0! hearing is under Order XVtl, 
rule 2, and not r. 3. A. I. R. 1927 Rang. 46=4 Rang 408=99 Ind. Cas. 717. Lower 
Appellate Court is competent to determine the question whether a decree was 
passed under Order XVII, rule 2 or undar Order XVII, r. 3. A. I. R. 1928 Lab. 
427 = ioSInd. Cas, 6f. Case of non-appearance falls under Order XVII, rule 2 
and not under r. 3 and as such provisions of Order IX must be followed in 

. .1. Oudh. 360 = 85 Ind. Cas, 

47 A. 140=85 Ind. Cas. 470. Provisions 
■ ■ • * fendant takes lime for producing evidence 

anu ausems iuuueii. A, 1. K. 1925 All 2^7=47 A. 140=85 Ind. Cas 470. Even 
if the ^defendant is absent oa the.date cfbeating the Court ought topassanra- 

* ' ■ . ' ■ 3. Ihe VYotds 

Under r. 3. A I. 


, ■ , Order 2 cannot 

be aisimguisn^ from Ordcr.lX, which provides the procedure to be followed in cases 
falling under Order XVIl, r. 2, Order XVII, r. 3, is quite different and the remedy of 



0. 17. r. 3.) 


TUB CODB OP CIVIL rROCBOURB. 


53l 


ihe party in that case is by way of appeal. It applies where two elements namely, 
extension of time for producing evidence IS pranted and where there is material on 
record to decide the case on merits. A. I. R. 1925 Oudh 278 = 78 Ind. Cas. 340 ; 
sec also A I. R. 1934 All. 107 ; A. L R. 1934 Oudh 171 ; A. I. R. J934 Mad. 199 ; 
29 N. L. R. 326=A. I. R. 1933 Nag. *34. Where both parties are absent on account 
of heavy rains, the order should be under rule 2. A. I. R. 1933 Nag. 370. Court can 
proceed under rule 3 if adjourramcct is given at instance of party and if there are 
materials on record. 37 C. W. N. C66=A. I. R. 1933 Cal. 412 = 144 Ind. Cas. 462; 
see also 32 Bom L R. l43a=A I. R. 1931 Bom. ill ; but see 142 Ind. Cas, 86=56 
C. L. J. I2 = A. I. R. 1933 Cal. 73. 

■ ' T' ‘ Order IX, 

rule , ■ • • ‘ ' \n. 267=47 A. 

140 ' i ■. ■ ■ ■ ; • the case on 

merits under Order 17, rule 3, the remedy layby way of appeal. A. I. R. 1925 All. 


n. L. j. 990=40 v«. u. ). 339=290. \v. N. 391 = 5 r. u. 1. yZ3«»fi.i mo. 

3. [S. 158.] Where af,y to a suit to whom time has been granted 
„ , , . . Wi* to produce his evidence, or to cause the 

atiendanceof his witnesses, or to perform any 
ptodu«.vid.n«,cK. olhcractnecasMytotherurtherprosteBofthe 

suit, for which time has been allowed, the Court 
may noUviihstanding such default, proceed to decide the suit forthwith. , , 

Af. 5 — For local amendments in Allahabad and Oudh— K/ifr infra. 


Scope.— This Rule is dtre<'ted to a ease where a party is definitely given time in 
order that he may take a certain step while it Is necessary for him to take If he is to 
prosecute his case, and fails to take the step. A. I. R. i928 Ca1. 341 = 111 tnd, Cas. 
430=47 C. L. J. 467. This rule applies only when a default is subsequently made 
by a party who himself had asked for adjournment. A. I. R. >939 Rang. 73*6 Rang. 
766=115 Ind. Cas. 666 ; A. I. R. 1928 Kang. 191. The word “default* In the rule 
includes any default amounting to non-prosecunon of the appeal, by the plainiifT, 
A. I. R. 1931 Mad, l33=(i93o} M. W. N. 1236=130 Ind. Cas 657. Failure ofa 

p - — j ...j..,.'.! , .X .'. — . --cessary to the 

f ■ ■ ■ • • suit for non- 

F ■ . ■ . . .1 ; • • ; as. 30. Words 

“ • ■ • ' • • • 'cced with the 

suit Inspiie of the default upon such materials as ate before it. And if such materials 
fall to substantiate the claim, the suit will be dismissed for this reason and not for 
defauh. A. I R. 1927 Mad 109=51 M. L. J. 684=99 Ind. Cas. 32. 'Forthwith' 
...j r . » - •••..' v7. 1067=31 Ind. Cas. 307. 

. ' • • «3as. 293=150 P. R. >919. 

' ■ ■ ■ • , ■ •• 3 is not applicable. A 1 R. 

■ ■ • • apearance is not contempla- 

■* , ;ivcn tune to do some act in 

futiher prosecution of case' and fails to do it within'that lime. The suit may in such 
case be proceeded with but the decision Is not exparte. A. I. R. 1922 Pat. 
485 = 1 Pal. 188 = 69 I°d. Cas. 837; see also A. I R. >93i Bom 458=45 B. 
1181 = 23 Bom. L. R. 511*64 Ind. Cas. 289; 41 A 663 = 17 A. L. J. 849 = 
51 Ind. Cas 850; A. I. R. 1934 Mad. 43=l5 L. W. 209=(i923) M. W. N. 
£02=73 Ind. Cas. 9S2 ; A. I. R. 19*3 Oudh l8 = 9 O. L. J. 543=72 Ind. Cas 
394. Rule 3 applies only after suit has been instituted and only after it has 
been adjourned for evidence. 86 Ind. Ca5..49i = A. I R. igsS Mad. 1045. The 
” • ■ '1 , ■■ ■' “• ■ • pply copies of entry in 

. s - ■ . , ■ ■ R. 19>5 Pat. 316 = 75 

‘ ; ^ t , not prepared to go on. 

■ ■ . ' I ! - ■ • where parly to«hom 

• • . ' - - . for the progress of suit. 
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A. I. R. 1933 All. 907 5 see also 29 N. U R. 326«A. !. R. 1933 Nag. 234 ; 143 Incl. 
Cas. 307=1932 A. L. J. 1 100= A. I.,B, 1933 AIL 118. 

Where plaintiff was present on the day of heariog, Court is not justified in 
dismissing the suit under Order XVJI, r. 3, on llie ground that the plaintiff was 
absent on the day fixed for hearing for return of summons. Such an order is illegal- 
A. I. R. 1927 Lah. 484=102 Ind. Cas 289 Order dismissing a suit on default 
after having refused adjournment is a decree and not an order from which an appeal 
lies. A. I. R. 1927 Rang. 148=5 Rang. 838=6 Bur. L. J. 77= loi Ind. Cas. 618. 
Failure of plaintiff to give evidence as a witness as ordered is ground for the 
dismissal of a suit and the Court must try the suit on merits. A 1 . R. 1927 Lah. 
388= 100 Ind. Cas 788. Order XVII, r. 3 of the Code does not apply to non produc- 
tion of document which ought to be |:nx>duced by plaintiff when plaint is presented. 
A. I. _R. 1924 Lah. 608=76 Ind. Cas. 254- Rule 3 does not authorise summary 
dismissal where party has paid the process-fee and the Court and its officers 
are responsible for effecting service and an adjournment caused by non atten- 
dance of witnesses for . .1 . — j- 

and does not amount to • 

404 = 71 lad. Cas. 862 ; 
be held responsible fo 

process-fee in time wher , * • 

of Order XVII, r. 3, should not be applied to such a case. A. I. R. 1924 Lah. 272 = 69 
Ind. Cas. 665 - Where defendant wanting stay of suit is ordered to produce copy 
of certain document on dale fixed and defendant fails (o appear on that date 
an fx par/e decree cannot be passed where no order is passed fixing date for trial 
and case should be heard on merits Ul P. L. R. 1916=137 P. VV. R. 1916=36 Ind- 
C** ■* V" • ’ .fir. -• -r -v guardian of a 

. .... , ,uJj ,^55 (JI3. 

■ '■ • • ■ -and not under 

• .S0-2P.L.T. 

; .. • ... , J is absent and 

says there is no instruction and a decree is passed under Order XVII, r. 3, the 
decree is on merits and notan exfiar/e iwtt. A. I. R. 1922 All. 497 = 77 
Ind, Cas. 527. Re-hearing cannot be claimed in any case in which a suit 
IS decided under Order XVII, r. 3, even if Order XVII, r. 2, is mentioned by 
mistake instead of Order XVII, r. 3 in tbe judgment. The remedy is 
byway of appeal. A. I. R. 1925 Oudh 495 = 86 Ind. Cas. 356 There 

is no justification in dismissing suit for failure to amend plaint and pay 
adjournment costs, under Order lX,r 8, nor can the dismissal come under Order 
XVII, r. 3, where there is no judgment on merits. A. 1 . R. 1926 Lah. 571 =96 Ind. 
Cas. 312. After having allowed five days' tim< •’ * ’ 

witnesses, the Court was not justified in passing a . • • > 

for five days. A. I. R 1930 Cal 25t = 5o CL.. .f'.- 

order apparently passed under Order XVII, r. 3 , 

... p. . ... .1.. 10 restore 

for setting 

' ■ ’ its. and on 

■ • eld that the 

• ■ • • r Order IX, 

.■ ■ »tljournment 

, • , • to examine 

• - • der of dis- 

(i929)A.LJ. 

507=119 lod. Cas. 569 

Rule 2 of Order XVII applies only when one of the parties or both 
parlies are absent. Where both parties were present bjt the suit was dis- 
missed for default, the fact (bat a formal order and not a decree was prepared 
by tbe Court, cannot be final of the question whether or not the decision of Court 
was one under rule 3 of Order XVII A. I R. 1927 All 507=102 Ind. Cas. 273 In 
a revenue suit adjournment was granted on payment of costs which were not paid 
and tbe suit was decreed it was held that the case ought not to have been decided 
on merits from the evidence available and not arbitrarily. 14 R D. 86. Court 
should not be too technical ia the matter of adjournment and should not leftise it 
for a solitary failure to produce witnesses. A. I. K. 1926 Mad. 859 = {ig26) M. W. N. 
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43< = 96 Ind. Ca?. 5365 see also 93 Ind. Cas. I024®»A. I. R. 1926 Lah. joi. Where 
suit is dismissed for deftult on failure of party (o produce evidence when party is 
present, the dismissal must be deemed to be an order under rule 3 and an appeal is 
competent. 95 Ind. Cas. 798. 

Appeal — Where a decree is wrongly passed on merits under Order XVII, rule 
3, patty aggrieved should appeal against decree itself and not treat it as /■jj/ar/e 
and ag.ainst order refusing to set it aside. 3 L. W. 524=33 Ind. Cas 660. Order 
pnrparting to be passed under Order XVII, rule 3, cannot be treated as an rz ^arte 
decree and hence an application to set aside would not lie but an appeal does he 
therefrom. A I. R. 1927 Lah. 562 = 103 Ind. Cas- 192. 


ORDER XVIH. 


Hearins oj the Suit and Examination of WUnti%ei. 

[S. 179, Expl.j The plaintilT has the right to begin unless the defen- 
Right to begin. admits the facts alleged by the plaintiff and 

contends that cither in point of law or on some 
add itional facts alleged by the defendant the plaintiff is not entitled to any part 
of the relief which he soeks, in which case the defendant has the right to begin. 

Scope— Where in a suit for restitution cf conjugal rights by husband, the 
wife admitted marriage but pleided coercion and non-consent, the defendant had 
the right to begin 33 Ind. Cas. 242=7 Bur L. T. 129 The general rule is that 
the party on whom the burden cf proof lies should begin. Tayhr on Evidence % 
379. Generally a pKmtiff has the right to begin to a civil ciS!. 7 C. L. R. 274. 
In a claim for vteine proQis by the successful appellant against the ocher party 
who had taken possession in execution of decree of trial Court the person claim- 
ing It in the position of a plamiiffand he should begie. A. 1. H. 192$ Mad. 143 
= 47M. 8 oo= 4SM L. j. 89=92 Ind. Cas. 792. If oa the issue or issues of facts, 
the burden of proof is on the defendant, be has tbe tight to begin. 40 C. W. 
N. 86s- 


2 . (S. i?9, first para, S. 180, first and second paras.] (l)On the 
c. for the hearing of the suit or on any 
evidence."^ pr duct on of other day to which the bearing Is adjourned, the 

parly having the right to begin shall state bis 
case and produce bis evidence in support of the issues which he is bound 
to prove. 

(2) The other patty shall then state his case and produce his evidence ( if 
any) and may then address the Court generally on the whole case- 

(3) The party beginning may then reply generally on the whole case. 

tJ — For local amendments in Calcutta, Madras and Rangoon.— f'/A infra. 

Scope —Day on which issues are framed is not meant by or included in "day 
fix^d for hearing of suit." A. I. K. 1915 AIL 98 = 82 Ind. Cas 73. Party cannot 
introduce new pleadings wlihout leave of Court, at the time of stating the case under 
O. XVIII, r. 2, but has only the right to state hts case ns already put forward. A LR. 
1927 Lah. 615= 103 Ind. Cas. 501 Where parties were not ready on day to which 
case was adjourned for argument, but was pcrmiiied to put in written agrument 
and subsequenily the Judge's predecessor came in and after local inspection deli- 
vered judgment . Ifeld parlies had sufliclent opportunity to argue and judgment was 
not vitiated. A. I. K. 1924 Lah. 107=4 Lah. 364. 

3. [S. 180, third para.] Where there are several issues, the burden of 

Evidence where <evetftl 

the party bcftinning may, at his option, either 
produce his evidence on those issues or reserve 
it by way of answer to the evidence produced by the other parly ; and, in the 
latter ease, the party beginning may produce evidence on those issues after the 
other parly has produced alt his evidence, and the other party may then reply 
specially on the evidence so produced by the party beginning; but the party 
beginning will IIkh be entitled to reply generally on tbe whole case. 
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4. [S. 181.] The evidence of the witnesses in attendance shall be taken 

Witn=s=«iobe examined in *" open Court in llie presence and under 

open Court. personal direction and superintendence of 

the Judge. 

Scope. — Evidence in civil cases must be recorded by Judge himself. It is 
extremely nodesirable (o allow wiinesses to be examined by some one else, and the 
— i-.u:-.,. — L.. .1 _ procedure is only an error, defector 

■■ • aflect the merits of the case or the 

. reversing the decision of the Judge. 
i • !5 Ind. Cas. 237. A Court should m 

all cases exercise the powers, with which they, are entrusted by law in the 
examination of witnesses if they are not properly examined, to W. R. 280. As 
regards the examination xApardanaikin lady. Vide 15 C. 775 5 i B. L. R. 5. 

5. [S. 182.] In cases which an appeal is allowed the evidence of each 

^ . , , witness shall be taken down in writing, in the 

iu appealable cases. Court, by or in the presence and 

under the personal direction and superinten- 
dence of the Judge, not ordinarily in the form of question and answer, but in 
that of a narrative, and, when completed, shall be read over in the presence 
of the Judge and of the witness, and the Judge shall if necessary, correct the 
same, and shall sign it. 

Af. 5— For local amendment in Rangoon.— tn/ra. 

Scope.— Provisions of this section are not complied with where Judge dictates 
evidence to the typist and revises and signs the typed copy, but it amounts to a 
mere irregularity and not illegality. A. 1. R. 1939 Cal. ?8«»55 C. jo84»ii 3 Ind. 
Cas. 833. If there is only one record in cases where an appeal is allowed it should be 
made in writing by the Judge's own hand ; while if evidence is taken^ dovn by some 
other person though, in the presence and under the personal direction and super- 
intendence of the Judge, the Judge also must make or cause to be made a memo as 
provided by rr. 8 and 14. A.i B. 1929 Cal. 7$e-55 C. 1084s 113 ]nd. Cas. 833 Parties 
need not be examined on oath but Court can do so if necessary. Statements of 
witnesses ate required to be read out to him for a double reason. Any mistake 
by deponent or by the writer may be rectified and secondly, a locus ptniUnhal \% 
provided for a person who bad made a false statement. Omission to read out 
. ..f.. .t'i.... t,. oniission renders conviction under s. 193. 

■ ■ . 1917*18 Cr L. J 607 «isP W. R. Cr. 

I ■ I « .4 Cal. 705=51 C. 236=35 Cr. L. J. 1027 = 

■ . roplicd with when read over by witness 

himself, depositions so read over prove themselves under s. 80, Evidence Act. 

46 C. 89S«23C. W. N. 661 = 29 C. L J. 533=50 Ind Cas 660 Small Cause Court 
Judge IS not bound to read over to witnesses their depositions and therefore the 
depositions so recorded are admissible 10 evidence against those witnesses in 
prosecution for perjury A. I. R. 1935 Nag. 4*2=36 Cr. L. J. 1350 = 89 Ind. Cas. 
390 Non-compliance with provisions of Order XVIIl, rules 5, and 6 do not 
render the deposition inadcnissibte in evidence at a subsequent trial of the deponent 
for perjury the provisions being directory only. A. I R. 1923 Nag. 39= 18 _N. L R 
192 = 23 Cr. L. J. 500=68 Ind. Cas. 36. Secondary evidence to prove witnesses’ 
statement not read over to them as required by Order XVIlI.r 5, C. P. Code is 
inadmissible under s gi, Evidence Act. 10 P.W.R. 1922 Cr.=2i Cr. L, J. 830= 

58 Ind. Cas. 830. Reading out deposition to a witness in adjoining room and at a 
distance of 30 feet from Judge’s seat is sufficient compliance and deposition is 

. I.I. •_ — — ..J... . n .^,1 T . reading 

. ’ . ■■ ■ .. W.43S = 

; . ..27C.L. J. 

■ . ■ ' * « • • nition and 

■ ■ ' * ' provisions 

" ■ ' ■ * ' provisions 

inapphoble to the proceedings conducted by the Court itself. Therefore the 
deposition of a witness should be read over and cxplainedi to him after it is comple- 
ted and, if necessary, translated into a language which he understands. A. I. R. 
1934 Cai. 733=38 C. W. N. 634-61 C. 488. 
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6. [S. 183 .] Where the evidence is taken down in a language different 

Whsn deposition 10 bsinie,- f””' thich it is given, and the witness 

pteted. not uiwlcrstand the language m which it is 

taken downi the evidence as taken down in 
writing shall be interpreted to him in the language in which it is given. 

N. B. — For Iccal amendment in Rangoon. — Vtde infra. 

Scope. — Where evidence by witness given in Urdu and recorded by Judge In 
English and not interpreted to him, this rule is not applicable. lod. Cas. syos 
8 O. W. N. 685=A. 1 . R. I93t Oudh 383. 

7 . [iVero.] Evidence taken down under section 13 S shall be in the form 

,,.,.1-, »» prescribed by rule 5 and shall be read over and 

Evidtttco nodor section 1 38. inte.preled 

and corrected as if it were evidence taken down under that rule. 

8. [S. 184 .] Where the evidence is not taken down in writing by the 
Judge, he shall be bound, as the examination of 

n« toke'n do“.n dec'! proteedt to mate a , memorandum 

^ of the substance of what each wttntss deposes 

and such memorandum shall be written and signed by the Judge and shall form 
part of the record. 

M fl.— For local amendment m Rangoon.— I'/V/.r t'n/ra. 

0 [ 8 . 185.1 Where English is not the language of the Court, but all 

When evidence ma, be taken IS'. SI'"’/. 


m English 


the pleaders of such as appear by pleaders, do 
not object to have such evidence as is given in 
English taken down in English, the Judge may so take it down. 

10 . [S. 186 ] The Court may, of its own molion or on the application 

of any party or his pleader, take down any 
anit?c?lna, be tahn dotvn. ^ pattietjiat qiteslion and anstier, or an, objection 
to any question, if there appears to be any 

special reason for so doing. 

11 . [S, 187 .] Where any question put to a witness is objected to by a 

„ ...... j party or bis pleader, and the Court allows the 

a!loKed°bv Coort"'"' *” 

^ ‘ question, the answer, the objection and the name 

of the person making it, together with the decision of the Court thereon. 

Notoa.—Court may rule out as irrelevant any particular answer after it is given 
but cannot say beforehand that all evidence yet to be taken is going to be irrelevant 
.and cannot refuse to record it on the ground that U believed it to be biased. A. I. R. 
1923 Nag. 58s6S Ind. Cas. 273. 

12 . [S. 188 .] The Court may record such remarks as it thinks material 
Remarks on demeanour of respecting the demeanour of any witness while 

witnesses. . under examination. 

Notes— Coutt's power as regards demeanour, v/de. A. I. R. 1922 AH. io7«a 
44 A. 4 oi >>&6 Ind Cas. 1005 

13 . [S. 189 .] In cases in which an appeal is not allowed, it shall not be 

,, , ... necessary to take down the evidence of the wit- 

1, evidence in nesses in writing at length ; but the Judge, as the 
txamination ol each witness proceeds, shall nake 
a memorandum of the substance of what be deposes, and such memorandum 
shall be written and signed by the Judge and shall form part of the record. 

Notes.— Memorandum of substance of evidence and not shoa extract should be 
taken. 9 C.\V.N. 4 t 8 ; 9 C. W. N. 420 } 30 tad. Cas. 634-2 L. \V. £o 3 -{i 9 « 5 ) 
M. \V, N. 76S. 
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sworn by deponent without understanding language is valueless 41 Ind. Cas. l. 
Where matters are alleged to be true to information, but source of information is not 
disclosed, Court will not tahe rotkecf such tnaliers. 35C.W.N. 1297 = 136 Ind. 
Cas. goJ=A. I. P. 1932 Cal. 255 i see also tz C. W. N. 700=46 Ind. Cas. 335. 

1 ■ •> nents of Order tg, r, 3, is still declaration. 144 

■ 3. Where one proposes to rely on an athdavU, 

' . ' ' 3, must be strictly followed, and every affidavit 

• _ siafejneni of the deponent’s knowledge and 

’ - ~ ■ * ' * rf belief must be staled with 

. 'ther it would be safe to act 

• .. ‘ . , see also 38 C. W. N. 771** 

61 C. S14. 

ORDER XX. 

Jnignicnl and Decree. 

1. [S. 198.] The Ccuit, after the case has been heard, shall pronounce 
T. j ...... v j iudgmenl in open Court, either at once or on 

^dsment „h.n pronou.ced, 

given to the patties or their pleaders. 

^.5.— For local amendment in Madras.— F/ffe /H/ro. 

-*« * — - - . )»incial Small Cause Courts. 

• damages for failure to take 
A. 1. R. 1926 Lab. 337=93 
evidence does not show that 

evidence was ignored. 59 Ind. Cas. 963 

Scope of rule l.—Commencemeot to write judgment before hearing whole 
evidence and arguments Is irregular. A. I. R- t933 All. J96 Where judgment was 
written and signed by Judge at home, and communicated to parties by clerk In 

absence of Judge on account of illness, the case was remanded for fresh hearing. 

130 Ind. Cas 573=52 C. L. J. S66=A, I. R. 1930 Cal 164. Mere order in order 
sheet “that suit be dismissed in terms of compromise” is net disposal of suit. 
A. I. R. 1933 Pat. 135. Judgment delivered not in presence of, or without notice to 
patties is not nullity. 141 Ind. Cas 44=28 N. L. R. 3o8=A. !• R- 1933 Nag. t 7 . 
Judgment is deemed to have been given even if not read by Judge. 94 Ind. 0.18 
111. Decree following judgment though not validly pronounced, should 
not be interfered. A. f R 1925 All. 293 - 47 A, 33* = 23 A. L. J. 145 = 86 
Ind. Cas. 86g. Day of pronouncing judgment if not pronounced on same day 
should be notified to parties. 9 Bur. L. J. 250=38 Ind. Cas. 675. Judg- 

. • .... •>- -t , - cr Xa, rules i to 3, i$ irregular 

46 C. 979=29 C, L. J. 438«5i Ind. 

, • of parly without notice to him is 

203=47 A. 332 = 23 A. L. J. 145 = 86 
Ind Cas. 86g‘ Rule of pronouncing judgment in open Court should be siricfly 
adhered to. A I R. 1923 Pat. I29 = » Pat. 77i=7S Ca*. 879 Notice of result of 
anoeal must he given to parties. Mere posting on notice board is not sufficient. A. t. 
R. 1921 Mad. 690=41 M. L. J. 385=141-. W. 5«4=(«920 M. W. N. 866 = 65 Ind. 
Cas. 82. 

Power to pronounce judg- 2. fS. 199.] A Judge may pronounce 
meni written by Judge’s pre- a judgment written but not pronounced by 
decessor. predecessor. 

. Scope — Judgmenrnot pronounced by Judge may be delivered by successor. 
42 A. 362=18 A. L. J. 356=61 Ind. Cas. 932 ; see also A. I R. 193' All 9o=(i93o) 
A. ll J. 1566= 130 Ind. Cas. 303 ; 39 C. L. J. 568=46 Ind. Cas. 618 ; 80 P. R. 1916= 
taS P. W. R. 1916=43 P. L. U. >9*7=35 Ind. Cas. 938 ; I Pat. L. T. 77=5 P. L. J. 
147 = 58 Ind. Cas. 437 ; 50 Ind. Cas. 641. Executing Court should not take notice 
of uncertified or unwritten adj'ustment. A. 1. R. 1921 Pat. 360=1 P L.T. 149=5?. 

L. J. 70 = 55 Ind. Cas. 890 Judgment after f 

1924 Rang 358=4 U'B.R. 171 = 76 Ind. C. 
held to be validly pronounced by his successc 

A. L. J. 1566=53 All. 133 = A. 1. R, «93* AIL yu. A juugment written by an ex- 
judge after he h-is ceased to he a Judge is valid *s a judgment, which may be 
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proDOunced by his successor in oftice under OrJer so, rules. A. I. R. 1936 Ranp. 
147 = 14 Rang. 136 {F. B.) Under Order so, rule s, it is not necessarily incumbent 
upon the successor of the Judge, who wrote a judgment after he had ceased to be a 
Judge of the Court in which the triai wis heU to pronounce the judgment that had 
been written by his predecessor. He has a discretion in tho matter, and if he is in 
doubt as to the correctness of the judgment that had been written by his predecessor 
he ought either to act in accordance with the provisions of Order 18, rule isor to 
hear the case de n<no. Ibid 


3. [S. 202.] The judgment shall be dated and signed by the Judge in open 
, . .... , Court at the time of pronouncins >t, and when 

Ju gment to be signed. once signed, shall not afterwards be altered' or ‘ 
added to save as provided by section 152 or on review. 

N. D . — For local amendment in Madras.— infra. 


Notes —Pronouncing judgment written and signed by predecessor is valid. 
5 Pat. L J 147-1 Pat. L. T. 77'*58 Ind Cas 437, Provisional judgment is not 
operative until passing of decree. 9 S. L. R. 193—34 Ind Cas. 867. Inherent 
powers cannot be exerc'sed again;t provisions of Code. A I. R. 1925 Pat, 36 = 3 
Pat. 778=6 P. L. T. 309-84 Ind. Cas. 8io ; see also A. I. R. 1925 Pat. 47-3 Pat. 
654—82 Ind Cas. 813. Court emnot subsiamiaffy after judgment pronounced once . 
except for clerical or arithmetical mistakes. A 1 R. 1923 Mad. 663 — 18 L. \V 105' 
— Ind. Cas 688. Order passed under s 151 cannot be recalled except in review' 
or under s. 152. A. I. R. 1914 Pat. 696— $ P. L. T. 631. Order setting &i\^eet parte 
decree is judgment and cannot be set aside save under s. 152 or on review. 145 Ind. , 
Ca8. 303-JoO W. N.7g4-A I R. 1933 Oudh 385. Where owing to misdescrip- 
tion decree is wrong^ named, Court can m execution bring real judgment-debtor 
os record 144 Ind. Cas. 901-3$ Bom L. R. zoo-A. I.R 1933 Bom 20Q. Where 
a Court passed an order under a misapprehension of facts, it is open to it under 

iis inherent ‘••n true facts are brought to light. Order 

20, rule 3, • * 148 Ind. Cas. 614—1934 A. L. J. 862 

-A.1 R I I *• * ■ * Nag. 234-152 Ind. Cas. 2tr. The 

infringement ot me proceuute ptesuiueu uy Urder 20, rules 1, 3 and 3 merely consti- 
tutes an irregularity curable by consent or waiver and it affords no ground for 
reversal of the decree based on the judgment irregularly pronounced. A. I. R. 1934 
Lah. 763-149 Ind. Cas. 430. 


4. (S. 293.] (1) Judgments of a Court of Small Causes need not contain 
cm-,11 r,...- I*’®" ihe points for determination and the 


(2) Judgments of other Courts shall contain a concise statement of the 
. . . f .u r- . case, the points for determination, the decision 

Judsmenls of o.h.r Court., , 


Judgment of Small Cause Courts.— Small Cause Court’s judgment must 

comply with vv^ . ^ t 

Cause Judge .... • • 

A. I R. 1930 ■ . , : I • .... 

ment that • 

C. J. 348. Bi ■ -■ ■ ■ ■ ■ 

301=97 Ind , . , ■ ' • . •• ' ■ . ■ 

Court’s judgment must involve points for determination and reasons for it. AIR. 
1935 Oudh 283-79 Ind, Cas. 547 ; A. I R. 1925 Rang. 253-2 Bur L. J. 108-76 Ind. 
Cas. Coo , see also A. 1. U. 1937 Cal. 308. ludgcieni of Small Cause Court mbeing 
^ r i, .....XT..* •—9-49 M. L J.3S4- 
• ... ply with provisions 

I * . •* ■* . ** * ■ — ! ' N.642— 31 M. L. 

. I , > ; . 4 ' ■ • • Judgment of Small 

Cause Cuuri scouid u: imeiiigiu>e,auu cumaiii punns lut ueusiun. A. I. R 1922 
Pat 337-3 P. L. T. l33-(l9SWPat.29S-64lnd CaS.226. To show application 
of Judge's mind, judgment of Small Cause Court must involve short statement of 
reasons for decisions. I3 L. W. 285— 59 Ind. Cas 91^. Small Cause Court’s JuJ/t* 
ment not complying with provisions of Older XX, r. 4, is oi>eD to revision. 37 P. L*. 
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B. 135 = 9 ^ Ind. ICAs. 632. Small Caase Coart case musl be decided as carefully as 
rejnilar suils. ‘ •.••• ...... 

Ind. Cas. 70t = 7 a 142 

Ind. Cas. 844= 62 M. 

L. J. 439=35 * 5 =*" 

be said to conform with the provisions of Order 10, rule 4, if it states the main paints 
r— j-., — -_j 1... — j. . - -«*cient to show that the Judge has 
■ ■ ■ .a decision on them. A._I. R. 

‘‘ j ■ **..*• 163 Ind. Cas. 251. The judp- 

■ ■ • * reasons for 'its decis'ons _A. I. 

R. 1934 Pat. 243= 146 Ind. Cas. 1056. Rule 4, Order 20, does not require that either 
the reasons for arriving at a conclusion or disCQSsion of the evidence should be 
given by the lower Court. In accordance tvith the rule the points for determination 
in order to arrive at the result and the icsalung decision thereon need be stated. 
If all that is set out, is the ultimate result wiibout an Indication of the points for 
determination, there is no compliance with the rule. As statement of issues only 
does not necessarily indicate the points to be determined although in some cases it 
may well do so. Each case must be judged by itself. A. I. R. 1936 Mad. 913. 


Other Judgments.— Judgment need not include every part of evidence relied 
on by panics. A. I K. 1931 AH. 2*0=130 Inrt. Cis. 289. Judgment not involving 
points of determination IS not Ieg<l. A- I. R. 1928 All. 68S=iio Ind. Cas. S18. 
Judgment based on Judge’s personal knowledge and without any evidence can be 
reversed in revision. A. I. R. 1923 Cal 311=67 Ind. Cas. 302. Judgmsnt is not 
adequate if it reproduces arguments of counsel with short statement regarding 
Court’s opinion. A. I. R. 1921 Lah. ii9»2 Lah. 271*64 Ind. Cas. 9:9 Judgment 
if short and its reasons unintelligible case must be remanded for passing judgment 
according to law. A. I. R t9J2 Lah. I22«»4 Lah. L. J. 5 $. Finding must b: clear, 
and definite. 37 Ind. Cas. 304. Matter in dispute being complicated involving various 
, ,1 . ■ • ' ■ le 00 which evidence is to be given. 

or determination does not cause failure 
« Ind. Cas. 8?o. Brevity el judement and 
• • • *' boroelnmind. (1919) M. \V, N. 356 

‘J •• * • the judgment of the lower appellate 

Court was delivered in contravention of the provisions of the law, Chief Court in 
second appeal set it aside and remanded the case for decision on us inerits. 35 I'* 
L. R. 1919. High Court can interfere where m the judgment material portion of 
ibe evidence has cot been considered 137 Ind. Cas 443*35 C. VV. N. 1242*A. 1 . 
R. 1932 Cal. 357. Judgment need not discuss evidence A I. R. 1933 Rang. 174. 
Points for determination must be stated id judgment and not pleadings on record, 
146 Ind. Cas. l6«=A. I. R. 1932 Nag. 272. 


5 . [S< 204 .] In suits in which issues have been framed, the Court shall 
stale its finding or decision, with tlie reasons 
therefor, upon each separate issue, unless the 
finding upon any one 01 more of the issues is 
sufficient for the decision of the suit. 


Court to state its decision < 
each issue. 


Scope— The Court should state its reasons on each issue (iE 85 ) P. L J 71 ; 
17 C. W. N. 55(571 = 17 Ind. Cas. 8 Sf. Court by its decision cannot laydown 
mode of execution of decree. 45 Ind, Cas. 250. 

6 . [S. 206 , first and second paras-] (I) The decree shall agree 
with the judgment; it shall contain the number ‘ 

Contents of decree. names and descriptions of the' 

parties, and particulars of the claim, and shall specify clearly the relief 
granted or other determination of the suit. 

( 2 ) The decree shall also stale the amount of costs incurred in the suit, and 
by whom or out of what property^ and in what proportions such costs are to 
be paid. 

( 3 ) The Court may direct that the costs payable to one patty by the other 
shall be set off against any sum which b admitted or found to be due from the 
former to the latter. 

A'’. 27 , — For local amendments in Madras,— p/ifl; infra! 
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Scope— When riccrec is passed by consent it should so appear when drawn 
up tji Ind. Cas. 316=35 C. W. N. 612=60 M. L. J. 648=14 N. L. T. 7 = 127 
N. L. R. 139=33 Bom. L.R. 925 = 1931 M. W. N. 748 = A. I. H. 1931 P. C. 107 (F. C^‘. 
Preparation of decree after judgmerrt is pronounced cannot be stopped. 137 Ind. Cas, 


ment grants costs but decree taxes then improperly, decree differs from judgment. 136 
Ind. Cas. 817 = 54 A. 491 = 1932 A. L J. 272=A 1 . R. 1932 All. 337. Where there 
is contract between pittles to make interest chaise on property, decree should be 
prepared on that basis, A. I. R 1933 Lali. 941. Where suflicient explanation for 
delay in amending decree is not forthcoming amendment was refused, 139 Ind. Cas. 
528=36 C W N. 97 = A. I, R. 1Q32 C.al 563. Speci6c motion must be m.tde of 
consent decree. A. I. R. 1931 P C 107=35 C.W.N 612 = 60 M. L J.6tS = i4N. 
L* J 7**33 B. W. 723 (P. C.)=i3i Ind. Cas. 316- Pecree apparently improper 
should never be passed. 14 N. L, K. 97=45 Ind Cas. 425. Judgment and decree 
must appear as separate. 70 P. W. R. 1921 = 1 Lah 223 = 54 Ind. Cas. 913 Rule 
that deeree must concur with judgment 1$ mandatory A I R. 1921 All, 818 = 22 
A. L. J. 291 = 46 A. 864 = 82 Ind. Cas. i84 = L. R. $ A. 545 Civ ; A. I K. 1925 
Mad. 735 = (t925) 51 . W. N. 209=49 M I- J 385=88 Ind. Cas 828; A. I R. 1928 
Rang. 215=114 Ind. Cas. 679 Omission 10 mention interest in decree, statement of 
which IS mads in judgment can be rectified provided omission does not cause 
ambiguity. A. 1 . R. 1930 Cal. 349-51 C. L. J. 360-34 C. W. N. 907= 126 Ind. 
Cas. 764 > 


7 - [S. 205 ) The decree shall bear date the day on which the judgment 
was pronounced, and, when the Judge has 
Date of decree satisfied himself that the decree has been drawn 

up in accordance with the judgment, he shall sign the decree. 

Scope.— Date of decree ‘ • 

ment is sigoed on differe • 

also A. I, R. 1927 Rang. 337 

1064-40 C. L. J. 87=82 • 

A. I. R. 1923 pat 129=1 f ■ ■ 

650; 42 I). 309=20 Bom. , u 

on original side date of decree aod judgment must correspond. (1929) A L, 
J- 73=112 Ind. Cas. 715. Although a decree Dotdrawnupon a non-judicial stamp 
paper is invalid and incapable of execution, it is validated with cfTeci from its 
original date when by order 0' the Court which made the decree, a non judicial 
stamp of the requisite value is affixed to the decree as drawn up and defaced and 
the names of the parties and the canse-titlc as written upon it. If the Judge, when 
Ordering the non>]udicial s’amp to be affixed, makes a note thereof on the original 
decree and puts down hisiniiiais thereon with a dalo which is the same as the 
date of such affixing, the decree must be taken as a decree passed on the 
latter date, 38 C. W. N. 1 18. Time 10 appeal runs from date of judgment 
and not from date of signing decree. A I R. 1926 Nag. 349 = 22 N L. R 60 = 97 
Ind. Cas 307. Parties are not deprived c' ' ” ■ ’ i-- i 

drawn after judgment. 06 P. R. 1919=52 • • 

date on which it was ordered to be drawn at 
744 ; see also 1933 M. W. N. 33-37 M. L - 

A. I R. 1933 Mad. 315. Court's proceedings are presumed to be legal and correct. 
146 Ind. Cas 3io = A. I R. 1933 Oudh 466. 


8. [A'irteJ Where a Judge has vacated office after pronouncing judgment 
_ , . ... but without signing the decree, a decree drawn 

vJ«'d effief ".'o/. .'ijmr” “P “i'" 

** ^ Signed by his successor or, if the Court has 

ceased to exist, by the Judge of any Court to 
which such Court was subordinate. 

Scope— JuJgmeol written by one of two Judges of High Court it ralli even 
il pronounced by other. 34 Ind. Cas. 5S4. fa port-heard cose prior decision though 
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with consent of parties can be considered Against by succeeding Judge, ii Dur. L. 
T. 97=47 Ind. Cas. 555. - 

9 . [S. 2 ') 7 .] Where the subject matter of the suit is immovable property, 

r, , , . the decree shall contain a description of such 

where such properly can be identjfied by boun- 
daries or by numbers in a record of settlement or survey, the decree shall 
specify such boundaries or numbers. 

Scope. — A decree should disiinctly and accurately state what property it deals 
with. 24 VV. R. 291 5 see also 19 W. R. 81 ; 25 Ind. Cas. 534 5 23 W. R. 2?5 ; 22 W. 
R. 330 ; 74 R R. 1905 

10 . IS 208 .] Where the suit is for movable property, and the decree is 

j.,; for the delivery of such property, the decree 

able property. ^ shall also state the amount of money to be paid 

as an alternative if delivery cannot bs had. 

Scope. — Under Order XX, rule lo, delivery of properly may not be decreed in 
every case. A. I. R. 1914 Nag. 176=75 fnd Cas. 833. Decree-holders executing 
decree under Order XX, rule 10, must comply wUh provisions of Order XXI, r. 31, if 
money portion is to be executed A. I. R. 1027 Cal 652= 55 C. 26=31 C. W. N. 
850= 103 Ind Cas. 740 Order 20, rule 10. Civil Procedure Code, does not say that 
a person who is entitled to the delivery of specific movables must in all cases sue for 
such delivery and not for tbeir value or damages, for ui many cases the movables 
themselves would be of no use (0 him after conversion or detention, Nor does the 
rule say that the Court must invariably decree tbe articles claimed and not tbeir value 
only. The Court is bound to pass a decree for the articles in the first instance and 
in the alternative only for their value. 61 C 711* A. 1 . R. 1935 Cal. 39 Where a 
decree is in the form contemplated by this rule and there is no question of determN 
nation in value of the articles decreed to be recovered, ihe decree-holder is not 
entitled to execute the money, part of the decree before applying for delivery of the 
articles ; it is in the defendant's election whether he would deliver the chattels or 
pay the assessed value on them Uid. 

11 . IS. 2 l 0 .] ( 1 ) Where and in so far as a decree U for the payment of 

„ ^ money the Court may for any sufficient reason 

at the time of passing the decree order that pay- 
■ raent of the amount decreed shall be postponed 

or shall be made by instalments, with or without interest notwithstanding 
anything contained in the contract under which tbe money is payable. 

( 2 ) After the passing of any such decree the Court may, on the application 
^ . r of the judgment-d’eblor and with the consent of 

decree-holder, order that payment of the 
^ ' amount decreed shall be postponed or shall be 

made by instalments on such terms as to the payment of interest, the attach- 
ment of the property of the judgment-debtor, or the taking of security from 
him, or otherwise, as it thinks fit. 

iVl B.'-'PoT Local amendments In Madras and Rangoon — Vide infra. 

Scope — Passing of instalment decree on certain conditions is not bid in law. 
A.I. R. 1927 Oudh 236=1 Luck Cas 75 = 101 Ind. Cas. 816 Order postponing 
payment if incorporated in decree is appealable as p.irt of decree. 133 fnd. Cas. 233 
= A. I. R. 1931 Rang. 152 ; see aho i— 

Order of instalments made on time-barred 

Cal 236. Where after the decree parties : ■ ■ 

paid by instalments and the Court accepts . ■ ■ ■ , 

case, the Court must be deemed to have directed that the payment of the amount 

decreed should be made by instalments under Order 20, rule n (2) The 

order of the executing Court directing the payment of the decretal amount 

to be made in instalments with the consent of the patties therefore clearly 

comes within the provisions of Order so, rule 11 (2) of the Code and is 

therefore e.xeculable in the execution proceedings. A. I. R. 1937 Cal. 
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536. The discretion to order payicent of x 
roust never be exercised so as to consthn'* % 

holder’s rights. A I R I935 Ra®? 49J. Ere/j a ,/.t 
talments is required under the provisions of Ord^r j'y <*.'*• tt.t.V 1^./, n', 't,-,, t' » 
reasons for granting the prayer. Simply became i* s'*'" «• < .i ^^0 ii /• ti ^ 

claim is net contested, that does not cmiile a At],Uir t/> */. , 

a matter of course. In making orders for insialmcMf , * 

debtor and his ability to pay must be considered, boi 

roust be taken into consideration, namely, ihedaie Mt'oif.*' trl, luj.m/j «( 
amount of the loan, the amount ol the iostalments onJered i,tA li.t / y' 

in the course of which it is to be saiisfied. An instahneni d*" ’ •' - 


V/». lA tj « 


see also A. I. R. 1934 Pesh. 2= 14S 


m instaliiiCfJl ti.n4f1ir.if rl c it ». 

■irs IS a tiling oppressive to tj e rrfdH/,r uiA il l 
decree be careful 10 gu.ird aUo il.t h.itrtfi u 
a debtor IS not consideration whUUU o,i.rcva,l 
559-61 C. LJ 93« »J7 M, <;ai, IJ { 
, 2= 14S Ind. Cas. 349. 1 


Where Court passes a decree for Rs 884 and orders lh.it defendant sliould nav 
in six monthly instalments of Rs. 60 each and allowing no fimire Inferests, (1 is ijm 
proper exercise of discretion. I43lnd. Ci<. 44=54 All. S 39 mA. 1 . R, loij /\|| 
Revenue Court cannot direct for rent in case of ten.ints other thin permanent 
or fixed rate tenants to^be paid by instalments. 138 Ind Cas. 254Mri a 

I 93 i A. L. J 315 = A. 1 . R, 1933 All 436. Under " •/ •' ^ 

is dominating factor. i6 N. L. J. ?8*«A 1 R. 

been varied by consent and the Court attested • ' ■ , ■ 

ecuied and separate suit is unnecessary. >44 • • • /i , 

738. Rule II IS not controlled by Imperial Bank Act. Refus.1l to grant'll)'^ 
stalments in proper cases on grounds of postponement ol realisation 0/ dues Ity 

Bank over six months would amount to failure of duty. >6 N. L. I. 78 = A, 1 . R, /piii 

Nag 330 Instalment decree can be passed even if estate of defendant is under 
Court ofWards A I R 19*3 ball 256*»5Lah L. J 57i-*73 Ind. Ca*. 800. Inilal. 
ment decree must be passed on sound ground and with due discretion. 71 Ind 
Cas. 303. Payment of decretal amount, can be postponed on taking security with 
deciee-holder’s consent even if decree is appealed against A I. R. tqay Mad 416 
•■52 M. L. J. 182-38 M. L. T. 143-1927 M. 'V. N, 203 = 100 Ind. Cas, 841. 


Order under rule it cannot be passed by executing Court. A. I. R. ipat Pat. 
340 = 2 P.L.T. 80-58 Ind. Cas. 393. Court passing decree can alone postpone 
Its execution. ztM. L.T. 24=5 L. 'V. I32—«9J7 M. W. N. 44 = 32 M. L. J. 13= 
40 M. 233 extends time /or execu- 
tion of de ■ ler XX, r. ii, must be 

within tlmr ' ' - ' plication for specific per- 
formance • ■ decree. 31 Ina. Car. 457. 

Order postponing execution or requiring payment by insulmenis amounts to order 
of amendment of decree. 34 fnd. C.as 393. Posrpantment of amount may be allowed 
where there 1$ possibility of set-off In sous relating to independent transactions 
payment of decretal amount cannot be postponed. A. I. R 1916 Lah. 604 = 7 Lah. 
393 = 27 P. L. R. 563-97 Ind. Cas. 769. 

Decree under Order XXI. rule (3), can be appealed against under s. 47. A. I. R. 
1929 Rang 191 = 119 Ind. Cas 751, Orderof refusal losalisfy decretal sum by 
instilment IS not appealable. A I. R. 193S Lab 931 = 10 Lah. L. J 453— 113 Ind. Cas. 
239- Appeal against order of dismissal of apphcition under Order 2o, rule ri.as 
linie-birred is competent. 135 lod C.is 858— A. 1. R. 1932 Rang 54. Where there 
is no special reasons for special indulgence, normal course should be followed. A. 
1. R. 1934 Pesh 2. 


.‘^ub Boction (2).— A variation of a decree after it is passed cao only be made 
by the Court which passed the decree. Hence where a decree pissed by a Small 
Cause Court is transferred to the High Coun for execution, the High Court can- 
not make ihe decree payable in tnsialments while acting as *n execunng Court. A. 

1. R. 19J4 Rang. 197=149 Ind. Cas. 763. The Court referred m lub-seciion fi) 
of Order 30, rule 1 1, is clearly a Court which pissed the decree and as the same 
wording is used m sub-section (2) also, it seems clear that the variation of the decree 
after it is passed can onl) be made by the Court which passed the decree. A Court 
to which a decree has been transferred for execution roust take the decree at it 

/ 
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stands and is not entitled to question the valtdity of the decree. Ibid ; see also A. 
J. R. 1931 Ranf. 252 = 4 RaQp.480 (F. B.); A. 1 . R. 1934 Rang. 165=151 Ind. 
Cas. 937=12 Rang 320 ; 40 L. W. 883=67 M. L. J. Sal. 


12. [Ss. 211, 212.] 

Decree for possession and 
mesne profits. 


( 1 ) Where a suit is for the recovery of 
possession of immovable property and for rent 
or meine profits, the Court may pass a 
d ecree — 


(a) for the possession of the properly ; 

(i) for the rent or mesnt profits vbich have accrued on the property 
during a period prior to the institution of the suit or directing an inquity 
as to such rent or vicsnt profits ; 

(r) directing an inquiry as to rent or profits from the institution 
of the suit until — 

(0 the delivery of possession to the decree-holder, 

(I’O the relinquishment of possession by the judgment-debtor with notice 
to the decree-holder through the Couti, or 
' (iVi) the expiration of three years from the date of the decree, 
whichever event first occurs. 

( 2 ) Where an inquiry is directed under clause (i) or clause {c), a final 
decree in respect of the rent or mesne profits shall be passed in accordance with 
the result of such inquiry. 

N 5 — For local amendments in Madras.— F/* infra 


Scope— .l/iirw profits are deemed 10 have been allowed If they are involved 
in judgment no matter decree d«es not mentioned them. A. I. R. 1929 Cal. 7 t 9 
■■33 C. W. N. 614= 127 Ind. Cat. 220 The word “may" in r. ij (1) indicaies that the 
Court's power is discretionary though in rule 13(1) (a) “may” means ''shall". The 
rule does not bar a suit for mesne profits from the ^te of suit to ihe date of delivery 
of possession, though a previous decision io a suit for possession and past and fature 
mtsttt profits, grants only past profits and is silent about future profits. 41 M. 
188-22 M. L. T. 434-33 M- L. J. 6«;9-(i9t7) M. W. N 847-6 L. W. 784. Afttne 
ptofiis may be decreed even if claim for possession and siatemest of claim fnr mesne 
profits IS made in alternative and is not distinct. 26 C. L. ) 105. Party can apply 
for tnesne profits only when possessioo is actually delivered or three years have 
elapsed after passing of preliminary decree. A. I. R 1924 Pat, 781=4 Rat. 57— S 
P. L. T 626=3 P. L. R. 33=84 Ind. Cas. 272 In claim for mesne profits, period of 
three years is 10 be computed from date of final decree for recovery of possession. A. 
I. R. 1925 P, C. 113=22 L. W. 85=2.8 C. W. N. 55=84 Ind. Cas 267. Application 
for determining tnesne profits not being under Code nor in execution is not subject 
10 the Limitation Act. A. I. R. 1923 Bom 368=77 Ind. Cas. 497. In claims for mesne 
prefits during pendency of suit and up to date of delivery of possession if exceeding 
MuosifTs pccuniaiy jurisdiction, latter cannot be granted by Munsiff 33 Ind Cas. 
782 5 A. I R. 1924 Cal. 167=38 C. I,. J. 142=76 Ind. Cas 343. Where preliminary 
decree failed to award mesne profits due to negligence, they can be awarded in final 
decree. A. I. R. 1923 Mad 43=l6L.W. 312=1922 M. W. N. 562 = 31 M. L T. 
180=74 Ind. Cas. 812. No claim for mriwv profits can be decreed if person in 
wrongful possession does not get any profit. A.I. R. 1923 Bom. 37 = 72 Ind. Cas. 
993. Three jears for payment of mesne profits must be computed from date of 
appellate decree ; plaintiff is not entitled for mesne profits obtained after effer to 
restore property is made. 34 C. L. J. 4 i 5 = 7 t> loti- Cas, 6 ; see also 43 Ind. Cas. 
855 — 4 I’at. L. W. 100=3 Pat. L. J n6. Dismissal of claim for mesne profits 
operates as wyWrW/a (I93i) Pat. 25=62 Ind. Cas. 747. Court can grantdecree 
for mesne profiis even if amount exceeds Court’s pecuniary jurisdiction 2 Pat L. 
T. 648 = 68 Ird. Cas. 903 \ A. 1 . R. 1921 Pat 69=6 Pat L. J 54=2 P. L. T. 143=60 
Ind. Cas. 346 ; 2 Pat. L. J. 394 = 4 * lud. Cas. 231. Final decree must direct enquiry 
\n\.o tnesne profits till delivery is acloally given. Inquiry into tnesne profiis without 
notice to opposite paity, decree is subject to revision. 43 Ind. Cas. 458. In final 
decree granting mesne profiis Court-fee must be charged for amount in dispute. 

A. I. R, 1923 Mad. i9 = 4S Mad. 80=42 M. L. 1.184=14!.. W. 730=30 .M. L. T. 
83=69 Ind. Cas. 722. Addinonal Court-fees must be paid if claim for tnesne profits 
IS made. 1 P. L. T. 235 = 55 Cas, 24. Where order granting possession and 



0. 20, r. 12.) 


TUB CODE OP CIVIL PROCEDURE. 


545 


decreeing claim for mesne profits is passed, amount is to be determined by execu> 
tion Court. A. 1 . R. 1934 All. 465 ; see also A. I. R. 1934 Cal 472. 

Possession of property. — It Is valid lo leave question of determination of 
boundaries to be decided in execution. 33 Ind. Cas. 862. Decree for possession 
involves decree for mtsne profits till possessioa U deltveted. 41 A. 4q7=»t8 A. L. J. 
613=61 Ind. Cas. 947 5 see also 66 Ind. Cas. 404 = 3 Lab. 383 ; 25 C. W. N. 369 = ^ 
Ind. Cas 49. Decree for delivery of possession and award of mesne profits without 
order for enquiring amounts to final decree. A. I. R. 1925 Mad. 1376=22 L.W. 
347*90 Ind Cas. 789. 

•Wnr.--- — *“1-- rt cannot determine mesne profits. A. I R. 

■ ' ' issed not in conformity with Order XX. rule 

■ ' It only being irregular exercise of jurlsdic- 

must labe decree as it stands. A. I. R 1930 

, . j- j- L. ... — iu M. 1. j. 728=53 M. 838 = 124 Ind. Cas. 290. Court 

may grant future mesne profits ; words *'mesne profits" when unqualified include 
past and subsequent tueiRe profits. A. I, R. 1930 Mad. 30=30 L.W. 810=57 M. L. 
J. 728=53 M. 838=124 Ind. Cas. 290 Order to determine mesne profits in 
execution proceedings indicates Court's Intention to grant them and decree-holder 
can therefore claim them A I. R. 1930 Mad. 30=3 L. W. 810=57 M L. J. 728= 
53 M. 838= 124 Ind. Cas 29a Court has discretion to make enquiry as regards 
future mrlfle profits A. 1 . R. 1931 Oudh 131 = 7 O. W. N. 831 = 128 Ind. Cas. 751. 
Fresh suit for future mesne profits is maintainab'e, where decree for possession does 
not decide the question of mtsne profits /l I R. 1931 Pat I = 13 P. L.T. 127 = 
130 Ind. Cas. 785. Where by execution application to ascertain mesne profits is 
made, Court can regard it as application in suit. A I R. 1930 Mad. 30=30 L- W. 
8 io=S 7M.L.J 728-S3M 858=t24lod. Cas. 290. The provisions of clause (c) 
of Order so. rule i*. Civil Procedure Code, suggest that whenap*rsoD obtains a 
decree for possession of immovable property, the defendant would be answer.ablc to 
the plaintifT for r/irine profits either until he delivers up possession to the decree* 
holder o: At least reUnquishts posstsston w«h nonce to the decree-holder through 
the Court These provisions indicate the prnnn fscie, Iitbility of a defendant in 
possession of immovable property. 70 M. L. J. 87=A. I. R. 1916 Mad. 137 = 43!. 
W. 231 : see alto 71 M. L. J. 5S8 A person applying under Order 20 rule I3, for 
• tm > ■ h should 

• • • • • •• 1935 

. « « '» . . ■ , It IS the 

• • • • . • scertaln 

'■ .... . .. . I , , a fjnxl 

* ' • ... ... profits 

... ...e execuiiuii cuurr, iiiough b.xd should be treated as one under Order 20, rule ta. 
A. I. R. 1934 All 465 = 1934 A. L.J. 86=151 Ind. Cas. 7 SS. Even where the decree 
passed after 1908 directs ascertainment of mesne piofitsinthe course of execution, 
the effect of the dismissal of the previous apulicaiion for execution on the ground of 
default docs not amount to a dtsmissal of the claim for weine profits and fresh 
applicaiion is not barred. Although ibe decree is a wrong decree, parties not 
having appealed ic is binding. A. I R. 1934 Cal. 472 = 38 C. _\V. N. 141 = 
151 Ind Cas. 913. There is no provision in the Code for deciding the basis 
upon which profits are to be assessed, at a date subsequent to the passing of 

the preliminary decree When the Judge passes the preliminary decree under 
Order 30. rule 12, and directs an inquiry as to mesne profits he should, at the same 
time, decide ihc basis upon which the mrsne profits are to be assessed. Then at a 
subsequent date an application cm be mide by one or other of the parties for the 
appointment of a Commissioner who would proceed to hold an isquiry, and assess 
the mesne profits upon the basis which the Judge bad already directed when he 
passed the prcliminaiy decree. A. I R. 1934 CaL 503 = 38 C. W. N. 384 = 151 ImL 
Cas. 922. 

Declaratory decree dees rot give right (o mesne profits, which most be inde- 
’ ■ ..ah. 72 = 126 Ind. Cas. 68 1. Where partition 

' ■ ■■ ' ... ^ fresh suit lies from it. A. I. R. 19:9 Nag. 

“ ‘ ' =11? Ind. Cas. EJ9. Co-ihirer is ent tied to 

. ■' ■ ' I • kept oat of possess. on. A. I. R 19:9 Nrg. 

291 = 1: N. L J. 131 = 118 Ind. Cas. EfQ. preCts most be calculatej on 

actual recclp:. A, 1 . R. 1929 V. C. 300-56 led. Cas :93“34 C. W. S. 89* J 2 .M. 
C. r. Codc-G 9 
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L* J- 74*31 L.W. 7«so C. L. J. 369—57C. 1^32 Bom. L.R. u8*i2i Ind. Cas. 
S25- Order for determination of mesne profits in execution proceeding's iboagh 
irregular is sUU nitbin jurisdiction. Execution Court must tike it as it stands. 
A. ]. R. 1929 Bom. 217 = 3! Bom. L. R. 400^2118 Ind. Cas. 700. 

Mesne profits being only by way of damages must be awarded according to 
justice of the case and hence trespasser may be refused charges for collecting 
rent. A I. R. 1929 Oudh 5S*lli Ind. Cas. 760. After decree is passed 
application for determination ol mesne profits being part of suit cannot be 
dismissed ; lime for application does not run against so long as such suit is 
pending. A. I R. 1928 Bom. 236=520. 360=30 Bom. L. 0.509 = 309 Ind. Cas. 
734 Claim under Order XXi r. 12. relates to wrongful possession of defendant 
A. I. R. 1928 Pat. 565 = 7 Pat. 491*9 P. L. T. 720. Awarding a decree for 
compensation for cause of action not arisen is out of jurisdiction. A. I. R. 1928 
Pat. 565 = 7 Pat. 491 = 9 P. L. T. 720=113 Ind. Cas. 577. Court must enquire 
into mesne profits and pass final decree when application for mesne profits is made. 
A. I. R. 1928 Mad. 522 =(i 928) M. W N. 222=54 M. L. J. 665=28 L. W. 152 = 
109 Ind Cas. 528. Application for mesne profits not being plaint verbal application 
is sufficient. A. I. R 1926 Pat. 218=5 Pat. 361=7 P. L. T. 3i3=(i926) Pat. 492 
(F. B.) = 93 Ind. Cas, 939 Application for determioatioo of profits is applica- 
tion m suit. A. I. R. 1926 Cal, 175=90 led. C^s. 811. Value of mesne profits 
claimed even if it exceeds pecuniary limits does not bar Court's jurisdiction and 
application for mesne profits does not amount to plaint. A. I. R 1925 Cal. 1076 
=42 C. L. J. 49=89 Ind Cas. 726. Application for mesne profits is not controlled 
^ the Limitation Act. A. 1. R. 1929 Pat. 141 = 5 Pat. 223 = 7 P. L. T. 340 = 92 Ind. 
Cas. 629. Once decree for mesne profits is passed application to determine the 
same cannot be rejected. A. I. R 1926 Pat 141 = 5 Pat. 223=7 P. L T. 340*92 
Ind. Cas. 629 profits are to be ascertained by Court passing decree. 130 

Ind. Cas. 785=12 P L. T. t27=A. I. R. 1931 Pat. 1. Where question of vusne 
profits Is le^ open while possession is decreed, suit for future mesne profits is 
maintainable. 130 Ind. Cas. 785=12 P. L. T. I27*A. 1. R. 1931 Pat. i. 


Order 20, rule 12, being directory^ only, It does not compel plaintiff to claim 
future mesne profits in suit for possession. 133 Ind. Cas. 298= 1931 A. L J. 673= 
S3 A. L. J. 9si = A. I. R 1931 All. 429 (S. B.). Assessment of »/;«ne profits Is pro- 
ceeding in Suit and not in execution, plaintiiT should assess mesne profits and pay 
Court-fecs. 136 Ind. Cas 77=193* A L. ). 4i3=A. 1. R. 1931 All 538 Court 
■ -- J mesne profits. 138 Ind. Cas. 

' • 31 Oudh 131. Decision as to 

• • • decided. 138 Ind. Cas. 30=9 

■ ■ ■ for mesne profits against tres- 

r joint and several for whole 
■ . " ■ y. 58 C. L J. 8— A. I. R. 1933 

I ' ling khas possession, decree for 

. . ■ . • ’ ' • >933 Cal. 554. Fresh notice 

for execution of decree for mesne profits trxbioa week after disposal of execution 
of decree for possession is not necessary I44 Ind. Cas. 832 = A. I. R 1933 Cal. 560 
Apportionment of MfJne profits is necessary where various sets of people are held 
liable for mesne profits. 134 Ind. Cas. 1042 = 58 Cal. io48 = A. I. R 1931 Cal. 788. 
Executing Court cannot allow interest when decree is silent as to interest 135 Ind. 
Cas. 305=54 Mad. 955=61 M.L.J. 596=34 M. L. W 305=i93> M- W N. 576= 
A. I. R- *93* Mad. 650 (F. B ). Person in possession is presumed to get rent 
according to prevailing rate. 1931M.W.N. 1182=38 M. L. W. 714 = A. I. R. 1933 
Mad. 828. In case for mesne profits, onus of proving actual profits received is on 
defendant. Onus shifts to plaintiff if he claims more, to prove that defendant ought 
to have received more. 1933 M. W. N. 1182=38 H, L. W. 7i4 = A. I. R. 1933, Mad. 
82c. In a suit for mesne profits. Court has only to see whether possession of 
defendant is wrongful. 1933 W. N. 1182=38 M. L. W. 7*4 = A. I. R. 1933 Mad. 
825. Preliminary decree becomes necessary where the exact amount his to be 
ascertained after examination of fresh evidence. A. I. R. 1937 All. 36. 


13. IS. 213.] (1) Where a suit is for an account of any property and 
\r. ..Jo,!..;.. .• . fo* its due administration under the decree of 

Deere, madraimsirat, on .u,t, , he Court, the Court shall, before passing the 
final decree, pass a preliminary decree ordering such accounts and inquiries 
to b2 taken and made, and giving such other directions as it thinks fit. 
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(2) In Ihe admintslralion by the Court of the property of any deccav^J 
person, if such property proves to be insafiicient for the payment in full of 
his debts and liabilities, the same roles shall be observed as to the respective 
rights of secured and unsecured cr^itors and as to debts and liabilities pro- 
vable, and as to the valuation of annuities and future and contingent liabilities 
respectively, as may be in force for the time being, within the local limits of the 
Court in which the administration suit is pending with respect to the estates of 
persons adjudged or declared insolvent ; and all persons who in any such case 
would be entitled to be paid out of such property, may come in under the preli* 
minaiy decree, and make such claim against the same as they may respectively 
be entitled to by virtue of this Code. 

Notes .—Decree in administration suit must comply with provisions of Code 
regarding secured and unsecured debts. Under s. 49, Presidency Towns Insolvency 
Act, Crown debts must first be satisfied. 45 0.6535*22 C. \V N. 793-49 Ind. Cas. 
539. If there is no cause of action suit for amount and administration may be 
dismissed at <a preliminary stage. A I. R 1931 Cil. 4S"34 C. W. N. 634=57 C. 
1358=129 Ind. Cas. 566. It is ntecssary to keep preliminary decree the same in 
administration suit in Rangoon High Court to avoid conflict of authorities. A I. R. 
1915 P. C. a6i=23 L W. 39-3=30 C. W. N. 769“^*’- ** ’ ' •«’ 

847 (P. C )=9i Ind. Cas 432. In the case of an ■ •• 

creditors are entitled to interest up to the date of 

to the date of payment or any other date, whereas * ■ 

interest from the proceeds of the sale of the secured property up to the date of 
payment. U3 Ind. Cas. 621-A. I R. 1929 Mad. 242. The Court is not bound to 
make an order for the administration of the estate if the questions, between the 
patties can be properly determined without such order. The order may be refused, 
even if the testator has directed his executors to take proceedings to have his estate 
administered by the Court A. I R. 1936 Dorn. 423-38 Dom. L. R. 864. The Code 
of Civil Procedure no where lays down what are to be the contents of a final decree 


debtor and the other persons and got a decree passed in accordance with the provi- 
sions of the composition-deed t Held that the composition-decd and the decree 
amounted to nothing more nor less than a private arrangement between debtor and 
the other person. It was certainly not an adminisuailon decree as contemplated by 
Order 30, rule 13, as it was not the administration of the estate of a deceased person. 
It was a judgment in personam and obviously binding on the person who were parties 
to it. A. I. K. 1935 Pcsb 63. 


14. (S. 214] (1) Where the Court decrees a claim , to pre-emption in 
... respect of a particular sale of property and 

Decree in prc-cmplion suit. purchase-money has not been paid into 

Court, the decree shall— 

(n) specify a day on or before which the putchase-moDCy shall be so 
paid, and 


(^) direct ih.it on payment into Court of such _ purchase-money together 
with the costs (if any) decreed against the plainttlT, on or before the day 
rtferrtd to in clause (fl), the defendant shall deliver possession of the ffoperty 
to Ihe plainiifT, whose title thereto shall be deemed to hav-e accrued from the 
dale of such payment, but that, if the purchase-money and the costs (tf any) are 
not so paid, the suit shall be dismissed with costs. 
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(0 Where ihe Court has adjudicated upon rival claims to pre-emption, the 
decree shall direct— 

(rt) if and in so fjr as the claims decreed ate equal in degree, that the 
claim of each pre-empior complying with the provisions of sub-rule (1) shall 
take effect in respect of a proportiona'e shire of the properly, including any 
proportionate share in respect of which the claim of any pre-emplor failing to 
comply with the said provisions would, but for such default, have taken 
effect ; and 

( 6 ) if, and in so far as the claims decreed are different in degree, that the 
claim of the inferior pre*emptor shall not lake effect unless and until the 
superior pre-emptor has failed to comply with the said provisions. 

Scope. — Compromise decree in a pre-emption suit is not a decree under Order 
XX, rule 14. in s’rict terms, a6 P. W. R. i9i7-«=37 Ind. Cas, S06. Title to property 
IS complete when payment Is made nod not when decree is passer*. A. I R 1929 
All. 953= St A. 99S=*;i929) A L. J. 1049* 122 Ind- Cis 604 5 sec also A. I. R. 1929 
All. 237=1929 All. 423 = 115 Ind. Cas 113;.^. I. R. 1915 Lah. 202 = 85 Ini* Cas. 
182 Pre-erap:or is entitled to property only after complying with Order XX, r. 14 
(i) (^). li is then divested frarn purchaser. A. I. R. 1930 Lah. 273 = 31 P. I*. R. 274=" 
II Lah. 128=12 Lah L J. 45=128 Ind Cas. 58 Passing of pre-emption decree 
in favonr of jomt decree-holders does not amaunt of vesting of title in all decree- 
holders even if money is paid. Their respective tights musv be decided if dispute 
arises. A. I. R. 1929 All. 933 = 51 A. 993-(i929) A. L. J. I049“i2* Ind* Cas. 604, 
Decree must mention date of payment of pre-emption money. A* I. R. 1926 x\ll. 
158=24 A. L. J 63-90 fod. Cas. 287. 

Payment of pre-empilon money not on fited date due to Court being closed but 
on date on which it reopened is goad paymeoi A. I. R. 1924 All. 218—22 A. L. J. 
110-46 A. 32S (F. B.)-78 led. Cas. 1014 ; see also A. I, R. 1920 AH. 278-77 
Jod, Cas 539. Time for payment of pre-emption money may be CTtended. A. I. R. 
1923 All, 516-45 A. 455-74 Ind. Cas. 745. Pre-emption money not paid for 
whatever reasons gives judgment-debtor tight to re-claim properly. A. I. R. 1923 
Lah. 250— 81 Ind Cas, 329. 

Even if pre-emptian decree is silent as to crops, decree-bol ler is entitled to them 
on payment of decretal amount A. 1 R. 1913 Nag 327 = 76 Ind. Cas. 193 If 

. -. _ .J .. — . same they are 

Oulh. 104= 

' : I ‘ • ■ ■ defendant in 

• • • lion of decree, 

• rchase money, 

■ ; • , I ' J . • « . isiior satisEes 

the requirement, pre-emption money may be raised by mortgage of decreed property. 
40 Ind. Cas. 35. Rights of a pre-emptor are diilerent from those of ordinary 
purchaser. Under a pre-emption decree the right of ppisessioo of the property 
and the consequential right to fneme profits aceme to the pre-emptor only from 
the date when be pays the amount of purchase price. 

Costs not paid before allotted time entails dismissal of claim. A I. R 1934 Lab. 
359=*73 f^durc 10 pay additional sum ordered to be paid by 

Appellate Couit in time allowed, entails dismissal of suit. 92 P. L. R. 1918 = 
48 Ind. Cas. 470. Pajment of pre-emption money out of Court if certified by 
vendor is ^ahd. A* 1. R. 19-^ AIL 159=19 A. L. J. 493=63 Ind. Cas. 8S9. 
“Failure to deposit full amount in pre-emption decree entails dismissal of suit. 
A. I. P* 19*4 Lah 384 = 69 Ind. Cas 516. In pre-emption decree, payment 
of money in Court completes his tide even though property claimed may be with 
mortgagee. A. I. R. 1923 All. 507=21 A. L. J 417=45 A. 482 = 73 Ind. Cas. 646. 
Provisions of Order XX, rule 14, do not apply where vendee is not bound to deliter 
possession. A. /. R. 19*J Aff 507=45 A. <82=21 A. L, /. 417=73 Ind Cas 646. 
Under Oudh Laws Act, Ch. II, in pre-emption decree for possession, pre-emptor is 
liable to pay charges paid by purchaser. A I. R. 1924 Oudh. 1 = to O. L. J. ii3 = 

74 Ind. Cas. 503, Pre-emption decree with condition entailing dismissal ol suit for 
non-payment within time Is complete decree and dismissal of suit in persnanceof 
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It is unappeitabte. 7 0 . L J. 37? = 23 O. C. 254 = 21^ P. L. R. (J. C.) 171 = 57 
Ind. Cas. 488. Tender of money on the last day Is sii(!lcient even if it was not 
deposited for two days through mistake of officer of Court. 123 P. W. R 1916=72 
P. L. R 1917 = 35 Ind. Cas. 183 , see 134 Ind. Cas. 201 = 33 P- L- R* 9 * = A- 1 . R* >931 
Lah. 388. PUintiff in pre-emption suit docs not lose his right of pre-emption for 
failure to make deposit within lime allowed by decree. 135 Ind. Cas 695 = 7 Luck. 
350=8 0 . \V. N. 1267 = A. I. R. 1932 Oodh. 63. When the last date for payment 
IS a holiday, the payment can be made on the next opening rlate. 134 fnd. Cas. 
20I=33P.L. R. 9I=A.I. R. I 93 t Lab. 381 5 see also 133 Ind. Cas. 434=*32 
P. L. R. 2S5 = A. I. R. 1931 Lah. 386 Person depositing .'imount in Court becomes 
entitled to land from date of such payment. 144 lad Cas 695= A. I. R. 1933 Lah. 
791. Appeal from decree for pre-emption, does not extend time for paying pre- 
emption price in Court. 141 Ind. Cas 15 = A I R. 1933 All. 113. Court cannot 
enlarge time fixed for payment of pre emplion decree. A. I. R 1934 Oudh. 17. 


specified by the decree, he need not execute the decree for possession nor need 
he immediately sue the morgagee for possession. A. 1 . R. 193S Lah. 523=158 
Ind. Cas. 78. 


15 . [S. 215 ] Where a suit is for the dissolution of a partnership or 
r, . . , . , the taking of pattneiship accounts, the Court, 

lioS of raHnershiD^"' before passing a final decree, may pas, a pteli- 

mlnary decree declaring the proportionate share 
of the parties, fixing the day on which the partnership shall stand dissolved or 
be deemed to have bcca dissolved, and directing such accounts to be taken, 
and other acts to be done, as it thinks fit. 


Scope —Final decree in account suits must be based on evidence and time must 
be given to produce accounts. 41 P. L. R. 19*8— 31 P. W, R. 1918 = 43 Ind. Cas. 
718. Dissolution of partnership should be fixed from the date of notice or plaint 
when patties are fighting. 45 Ind Cas. 727. Suit against minor representative of 
deceased partner is regulated by Order XV. r. 15 40 A 44fi~>o A. L. J. 305. 
Official Receiver should not be appointed a Receiver It the appointment is likely 
to prejudice business A. I. R. 1927 Rang. 139=5 Rang. 99= loi fod. Cas. 791. A 
decree is final as regards matters finally ''«* **•* 

still undisposed of, A I. R. 1930 Mad. •- '* • “ • =■;• 

329“ 131 Ind. Cas. 160 Directions give 1 ■ ■ • , ■ 

to one of the parlies in respect of • • ■ .... 

appeal lies. A. I. R. 1928 Sind 100= • 


several partners lidoesnota • • 

under the decree obtained by him on the basis of the hypothecation prior to the 
preliminary decree obtained by the partners. A. I R 19:9 Mad. 64t“S2 M. s63“29 

L. \V.823-57 M L. j 264 = lib Ind. Cas. 343 A preliminary decree directing the 
taking of accounts and involving the payment in money of the partnei’i share is not 
a decree for ihe payment of money within the roeannlng of r. $3. Order XXI and so 
cannot be sold in exccuiion. A I. R. 1929 Mad 641=29 L. W. 823-52 .M. 563-57 

M. L j 264=116 Ind Cas 343 A preliminary decree directing the uking accoaois 
ol partnership suit does not come within tbe purview of r. 42 of Order XXI. as the 
expression ‘any other router" does not cover such a decree. A. 1 . R. 1929 Mad. 
641 = 1 16 Ind. Cas. 343. A Commissioner taking accounts has no power to decide 
questions relating to the terms of the patnership, its duration or the rhires of the 
rattnen lie is bound by the terms of the decretal order of itfereact. 38 Bom. 1 . 
Jl. io$S Such agreement is to be proved before the Court tbt 4 . At the time of 
passing the preliminary decree, the Court should decide who is to be the accounliog 
party. 157 lod. Cas. 1113-37 I*. I-. R. 6O3. 
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[S. 2 ISA.] In a suit for an account of pecuniary transactions between 
^ , a principal and an agent, and in any other suit 

Decree ■'I not hereinbefore provided for, where it is neces- 

e we n prm p. g sary, m order to ascertain the amount of money 
due to or from any party, that an account should be taken, the Court shall, 
before passing its final decree, pass a preliminary decree directing such accounts 
to be taken as it thinks fit. 


Scope.— Rule i6 is not restricted to suits between agent and principal but 
applies wherever taking of accounts is involved and the Court does not want to do it 
itself. A. I. R. igil Sind 42“ ts S. L, R. 16=62 Ind. Cas. 537 ; see also A. I. R. 
1937 All 276 In parlnership suit also wherever one partner has coniracied to 
render accounts decree under Order XX, rule 16, can be passed. 21 p. W. R. 1919= 
49 Ind. Cas. 441. Where extent of liability IS to be determined between two parties 
preliminary decree should be pissed. 36 (od. Cas, 310. Preliminary judgment need 
not specify all details. A I R. 1931 Cal. 3 S 8=35 C. W. N. 17=132 Ind. Cas. 195- 
When all accounts are in principal’s possession he cannot sue under Order XX, 
rule 16, on off-chance of making agents liable. A. I. R. 1929 Cal 418 = 490. L J. 
285=120 Ind. Cas 100 ; see also 52 C. 766=A. I. R 1925 Cal. 1069 = 90 Ind. Cas. 
944. Ptehmitiaty decree is not indispensible. A. I R. 1930 Mad 721 = 53 475 ® 

59 M. L ]. 316=32 L. W J43. Liability must be decided by Court and extent of 
liability la to be determined by Commissioner. A I, R. 1929 Cal 418=490. L.J. 
285=120 Ind Cas too. Omission to pass preliminary decree does not invalidate 
decree pa&sed after evidence of account and if non-prejudiced A. I. R. 192S Nag, 
229= 109 Ind. Cas. 385. Objection to certain items should be reserved for the stage 
of enquiry into accounts. A. I R. 1926 Nag. 359=95 fod, Cas. l?*. Creditor 
can sue for accounts an Agent of debtor when agent agreed to pay advance 
made out of the profits. A. I. R. 1929 Lab. 182-114 lod. Cas, 311. A preliminary 
decree without direction as 10 the scops of the examination by Commissioner suen 
as circumstances of the case require 1$ bound to operate to the prejudice and hsrass* 
ment of the defendant. A. I. R. 1925 Cat. 1069=52 C. 766-90 Ind. Cas 944. 
Preliminary judgment need not be detailed and exhaustive 13: lod Cas. 19 S = 
35 C. W. N. 17-A. I. R. 1931 Cal. 358. In a suit for accounts which has been 
remanded to the District Judge m second appeal, the actual decree for costs 
should not ordinarily be made until the stage of final decree is reached. Dut 
if the preliminary decree does specify the costs in the decree and such 
decree IS put in e.xecution, High Court cannot interfere to amend the decree. 
The proper course is to proceed to exercise a proper discretion at the time of the 
final decree and set all the matters right. A- 1 . R. J 934 Pit. 146- 148 Ind. Cas. 572. 


17. [A'eK'] The Court may either by the decree directing an account to 
Snecial directions as to be taken or by any subsequent order gave special 
accounts directions wiih regard to the mode in which 

^ the account is to be taken or vouched and in 

particular may direct that in taking the account the books of account in 
which the accounts in question have been kept shall be taken as /acre 
evidence of the tiuth of the matters therein contained with liberty to 
the parties interested to take such objection thereto as they may be 
advised. 


Decree in suit for partition 
of properly or separate pos- 
session of a share therein. 


18 . (A^ro.J Where the Court passes 
a decree for the partition of properly or 
for the separate possession of a share there- 
in then,— 


(1) if and in so far as the decree relates to an estate assessed to the pay- 
ment of revenue to the Government, the decree shall declare the rights of the 
several parties interested in the property, but shall direct such partition or 
separation to be made by the Collector, or any gazetted subordinate of 
the Collector deputed by him in this behalf, in accordance with such de- 
claration and with the provisions of section 54 ; 

(2) if and in so far as such decree relates to any other immovable pro- 
petty, otto inoyaUc property tbc Court may, if the parti tjon or sepaiation 
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cannot be conveniently made without fuither inquiry, pass a preliminary decree 
declaring the rights of the several parties interested in the property and giving 
such fuither directions as may be required. 

Scope— Enquiry about partibilUy of movables must be made before 
passing preliminary decree. 6 O. L. J. 143=50 Ind. Cas. 876. Proceedings 
between preliminary and final decree in continuation of suit shares awardable 
are those that can be claimed on date of final decree. A. I. R, 1921 Pat. 
296=2 P. L. T. ai5=59 Ind. Cas. 87*. Preliminary decree in partition cannot 
order joint possession. A. I R. 1939 Oudh 117=112 Ind, Cas, 205. Interlocutory 
order embodied in final decree appeal must be filed against the final decree. 
A. I. R. 1930 Mad. 983 = (i93o) M- W. N. 644 = 60 M. L. J. 79 = 33 L. W. 
391=139 tnd. Cas. 63. Charge on other co'sharers property can be created 
by final decree for adjustment of equal share. A. I. R. 1930 Mad. 988=^1930) 
M. W. N. 641 = 60 M. L. J. 79=33 L. W, 391 = 129 Ind. Cas, 63. After preliminary 
decree absolute partition can be made by passing final decree for application 
must be made and no separate suit will he. A, I R. 1929 Oudh 456=60. W. 



I 


19. [S. 21G.] (1) Where the defendant has been aliened a set'OfT 

, . . . 11 . against the claim of the plaintiff, the decree 

^Decree when set-off is alio- amount is due to the plaintiff 

* and what amount is due to the defendant, 

and shall be for the recovery of any sum which appears to be due to 
cither parly. 

(2) Any decree passed in a suit in which a set-off is claimed shall be subject 

- . , , , ... to the same provisions in respect of appeal to 

t^8e^-off^°'" relating would have been subject if no set-off 

bad been claimed. 

(3) The provisions of this rule shall apply whether the set-off is admissible 
under rule 6 of Order Vlll or otherwise. 


Scope.— Decree in favour of defendant can be passed in case of equitable 
sei-offalso. A. I, R, 1931 Cat 358=35 C. W. N. 17 = 13* Ind- Cas. 193. Only one 
decree should be drawn up in a suit tn which a set-off <5 chimed and after deciding 
all materials in dispute. 63 P. K, I 9 i 7 =*b 5 P. E 1917=39 Ind Cas. 508. 

J.. .n-. , • f Order 8, rule 6 but by Order 

; ■ ■ • ■ I. R. 1931 Cal. 358. It is not 

■ ■■ i.. • ■ > Order 8, rule 6, and a sei'off 

. • .... . . ■ rs of rent on leases, aUhough 

it cannot be claimed under Order 8, rule 6. as being unascertained or in the 
nature of unliquidated damages for breach of contract. A I. R. 1936 All. 5 ** = 
193 fi A. L. J. 625 = 163 Ind Cas. S73 ; see aUo A I. H. i 93 ^ Oal. 277. 


Certified copies of judement 
and decree to be furnished. 


20 . [S. 217 .) Certified copies of the judge- 
ment and decree shall be furnished to the partiet 
on application to the Court, and at their cjperwe. 
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16 [S. 215 A.] In a suit for an account of pecuniary transactions between 

^ • •• f . a principal and an agent, and in any other suit 

b?i»e"n principal a”d agent. hKeinberore provided lor, where it ij neces- 

sary, in order to ascertain the amount of money 
due to or from any party, that an account should be taken, the Court shall, 
before passing its final decree, pass a preliminary decree directing such accounts 
to be taken as it thinks fit. 


Scope.*-Ku 1 e i6 is not restricted to suits between agent and principal but 
applies wherever taking of accounts is involved and the Court does not want to do it 
Itself. A. I. R. ign Sind 42=15 S. L. R. 16=62 Ind. Cas. 537 ; see also A I. R. 
1937 All 276. In parinership suit also wherever one partner has contracted to 
render accounts decree under Order XX, rule 16, can be passed 21 P. \V. R. 1919= 
49 Ind. Cas. 441. Where extent of liability is to be determined between two parties 
preliminary decree should be passed. 36 Ind. Cas. 210, Preliminary judgment need 
not specify all details. A. I R. 1931 Cal. 358=35 C. \V. N. 17 = 132 Ind. Cas. 193 
When all accounts are in principal's possession he cannot sue under Order XX, 
rule t6, on olT-chance of making agents liable. A. I R. 1929 Cal 418=49 C.L.J. 
285= 120 Ind Cas 100; see also 52C. 766=A. I R 1925 Cal. io6g=go Ind. Cas. 
944. Preliminary decree IS not mdispensible. A. I R. 1930 Mad. 721 = 53 M. 475 = 
59 M. L J. 316 = 32 L.W 143. Liability must be decided by Court and extent of 
liability i> to be determined by Commissioner. A. I. R. 1929 Cal. 418 = 49 C. L. J. 
285^120 Ind Cas too. Omission to pass preliminary decree does not invalidate 
decree passed after evidence of account and if non-prejudiced A. I. R. 1928 Nag. 
229= 109 Ind Cas. 385 Obiectionto certain items should be reserved for the stage 
of enquiry into accounts. A I R. 1926 Nag. 359 = 95 Ind Cas. 171. Creditor 
can sue for accounts an Agent of debtor when agent agreed to pay advance 
made out oftheprodts. A l.R. igagLah. 182=114 Ind. Cas. 321. A preliminary 
decree without direction as to the scope of (he examination by Commissioner surh 
as circumstances of the case require is bound to operate to the prejudice and hsrass* 
ment of the defendant. A. 1 . R. 192$ Cal. 1069=52 C. 766 = 90 Ind. Cas. 944. 
Preliminary judgment need not be detailed and exhaustive. 132 lod. Cas. 195 = 
33 C. W. N. 17 = A I R. 1931 Cal. 358. In a suit for accounts which has been 
remanded to the District Judge m second appeal, the actual decree for costs 
should not ordinarily be made until the stage of final decree is reached. But 
if the preliminary decree does specify the costs in the decree and such 
decree is put in execution, High Court cannot loterfere to amend the decree. 
The oroper course is to proceed to exercise a proper discretion at the time of the 
final dec^e and set all the matters right A. I. R 1934 Pat. 146- 14? Ind. Cas. 572. 


17. [Neie] The Court may either by the decree directing an account to 
Sd.cUI d.rtclions as to be taken or b, any subsequent Older gave special 
directiona with regard to the mode in which 
the account is to be taken or vouched and in 
particular may direct that in taking the account the books of account in 
which the accounts in question have been kept shall be taken as prima facts 
evidence of the truth of the matten therein contained with liberty to 
the parties interested to take such objection thereto as they may be 
advised. 

. , .... 18 {New.l Where the Court passes 

oPp'rop^ty or separate Vos- partition of property or 

scssioi of a share therein. for the separate possession at a share there- 
in then,— 

(1) if and in so far as the decree relates to an estate assessed to the pay- 
ment of revenue to the Government, the decree shall declare the rights of the 
several parties interested in the property, but shall direct such partition or 
separation to be made by the Collector, or any gazetted subordinate of 
the Collector deputed by him in this behalf, in accordance with such de- 
claration and with the provisions of section 54 ; 

>0 any other immovable pro- 
perly, otto movable property the Court may, if the parlilion or separation 
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cannot be convcnicnily made without further Inquiry, pao a preJiminary decree 
declaring Uic rights of the setcial itarltca Interested in (he property and giving 
such further directions as may be required. 

Scop© — Unquirv about partibility of movables must be made before 
T^asstng preliminary decree. 6 O. L. J. l4t**jo Ind. Cas. S76. Proceedings 
between preliminary and final decree in conlinuaiion of suit shares awardable 
are those that can be chimed ort date of fini! decree A. I. K. 1921 I’at. 
396-3 P. L T. 315-59 Ind. Cat. Jya Preliminary decree in partition cannot 
order joint possession. A. I It. t9390u.Ih 117 — 111 Ind. Cas, 3oj Interlocutory 
order embodied in final decree appeal must he illed against the final decree. 
A. I. U. 1930 M.iJ. «>S!-(i 9 Jo) M. W. N. 641-60 M. L, J. 79-33 L W. 
391-139 Ind, Cas. 63. CIi.aige on other co'Shireti property can be cre.atcd 
br final decree for adjustment of equal shtre. A I It. lyjo Mad, 9S3-;i93o) 
hi. \V. N. 641 -60 hi. L J 79"33l- W 391 — 119 Ind. Cas. 63. After prelimlniry 
decree absolute partition can he made by passing final decree for npplication 
must be mode and no separate suit will he, A i It. 1929 Oudh 456-6 O. W. 

N. S04-I3 * * * • • », jj 

silent on th* ■ - • , [nd. 

Cas 6?6. ■ • • ■ the 

agriculmra ■ • • ' ■ ? nn 

a/i interim Injunction in regard to agncutiuril Und. A. J. It. 19s 5 Lah. 357 — 7 Lah. 


not ask the Court to transfer the ptoceedin.'s to the Collector, in the absence o'f any 
such d rections contained in the decree. A.I.It 1934 Sind 193— 158 Ind. Cas. 373, 


19 . [S. 2 I 0 .J ( 1 ) Where (he defendant has been allowed a set-ofT 
D.cr«»he„.c..o(r i. .llo- •."= .-I?"?' 


sred. 


sItaU stait what amount is dut to the plainiilT 
and what amount is due to the defendant, 
and shall be for the recovery of any sunt svhich appears to \j>i due to 
either patty. 

( 2 ) Any decree parsed in a suit in srbich a sct-olT is claimed shall be subject 

. , , , , . to the same provisions in respect of appeal to 

ArreaUrom il.crcc r.l.lms ,,1,;^,, „ ,ul,jcci it no .ct-olT 

had been claimed. 

( 3 ) The provisions of this rule shall apply whether the set'OfT is admissible 
under rule 6 of Order ViM or othertrise. 


Scope— Decree in favour of defendant can be p.issed in case of equitable 
set-off also. A. I. R. 1931 Cat 358-35 C, W. N, 17-131 Ind. Cas. 195. Only one 
,1. •ji. i.-._ - , . - n>> ’-I- - .••...er.* and after deciding 

• • • ■ i . •-*. 1917-39 Ind. Cas 508. 

8, rule 6 but by Order 

• I • »,•.•••. ■ J93iCaI. 358. It is not 

necessary ior a set-cll that ic stioulu be linsucd to Older 8. rule C, and a tet^nff 
arising under leases can be claimed in a suit for arrears of rent on leases, although 
it cannot be claimed under Order 8. rule 6. ns being unascertained or in the 
nature of unliquidated damages for breach of conlnict. A. I. R. 1936 All. 512- 
1936A.L J.62S-i63lnd Ca*. S72 ; see also A. I. R. 1936 Cal. 377. 


Certified copies of judgment 
.and decree to be furnished. 


20 . |S. 217.1 Certified copies of the judge* 
mrnt and decree shall be furnished to tlic lurties 
on application to the Court, and at their expense. 
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A'. For lusfition of new rules in Allihabid and Burma. — Vidt infra. 

Scope. — Any application made to an official ol Court, must also l>e deemed 
to have been made to the Court. A. I. R. 192S Lab. 759 = 39 Cr. L. J. 102B= 
112 Ind. Cas. 356. 


ORDER XXI. 


Modes o! payinj 
under decree. 


Exteutian of Dccreei and Orders. 

Payment under Decree. 

1 . (S. 257 .] ( 1 ) AH money payable under 
^ a decree shall be paid as follotrs, namely : — 


(a) into the Court whose duty it is to execute the decree ;or 

( 4 ) out of Court to the decree-holder; or 

(r) otherwise as the Court which made the decree directs. 

( 2 ) Where any payment is made under clause (a) of sub-rule (I), notice 
of such payment shall be given to the decree holder 

N. B . — For local amendments io Central Provinces and Lahore —~Vide infra. 

Scope of Order 2 X.~The hw as to solicitor's lien in India, which has been 
governed by the principles of English law, h.ns not been altered or abrogated by 
the provisions of Order 21 of the C. P. Code. 38 C. W. N. 1031. Before an execu- 
tion sale can be set aside it rnust be brought within Order 3 >. A Court has 
obviously no jarisdictioo to set aside a sate ootside order 31. A. I. R. 1935 Pat 
34 a»iS 5 Ind. Cas. 328. 

Notes.— Payment by judgmeot-deb'or under Court’s direction must absolve him. 
AIR. 1929 Oudh 23r«s6 O. W. K. 334«»ii7 Ind. Cas. 748. Decree-holder 
anachiog decree can receive money and certify piymeot. A. I. R. 1930 All. 659= 



Ind. Cas 560. Payment by jodgment-debtor to Receiver in execution does not 




aching in Court on a particular day, not by any act of their own but by the act of 
the Court itself, they are entitled to do it at the first subsequent opportunity. Hence 
if the judgment-debtors ate entiiled to piy the money into Court by a certain date 
but they were prevented from doing It on such day on account of the Court vacation 
they are therefore wnhin their rights in making the deposit on the re-opening of 
the Court after the vacation. A. I. R._i935 Lah. 369. Payment of the decree to 
one of several decree-holders and admission of satisfaction by him will not bind the 
others. 1936 A. M. L. I. 32- A payment to arbitrator does not amount to payment 
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or money into Court. A I. U. 1924 Umfr. 263** 3 Bur. L. J. 6*>Bo Ind. Cas, 238. 
irthe judgment-debtor prevents the deposited sum reichins; the decree-holder, he is 
really applying for stay of the execution and therefore he should be held liable for 
interest until the money is available to decree-holder. A. 1 . R. 1929 Nag. J27— 115 
Ind. Cas. >6$. The judgment-debtor is to pay the necessary proccss-fecs for notice of 
payment. But even if he does not pay them, the Court is bound to inform the 
decree-' -*■ * *■* -■ ' sell of the properly. 

A- 1 . R ‘ ■ ■ • • Court in pre-empiion 

suit is ■ J, 493063 Ind. Cas. 

889 1 ... , J. 336«5 Pat. L W. 

1910(1918] Pal. 557«48 Ind Cas. 183 P.ayiiient Into Court by stranger, is not 
satisfaction of decree. (1916) l M. W. N. 195*»34 Ind. Cat. 3^0. Deposit in Court 
causes cessation of interest from date of notice. 4 s M. S76=(i9i9) M, W.N. 4 S 8 = 
26 M. T. 293“ 50 lal Cas 410. Where moi*ey paid into Court by a judgment- 
debtor is ordered to be paid out to persons oilier than the decree-holder without 
notice to him, it is not competent to the Court to direct the decree-holder to file a suit 

for the amount and the person who drew the 

It shall have treated the application oftt * ... 

tx fiarlt order authorising payment lobe - ‘ 

L J. 3S3™4 U. P. L. R. All. 89066 Ind. Cas. 7 s«. sjiuu lum i>udusea,is 
not applicable to casesof morigage dccte** .ju. «-t.. 

rule 8. A. 1 . R. 1924 Mad. 10204$ M. L. J ‘ 

(i 923)M. W. N. 753075 Ind. Cas. 566. 

cable to tabe step-in aid of execution. 131 ■ . ■ 

W.N. 1192059 C.76Q0A. I. R. 1931 Cal. • ■ 

deposits money in Court wuhoue notice of a 

A. I. P. 1924 Pal. ti8-2 Pat 7I4*»76 Ind. ( ■ ■ 

holders. A. I. R. 1934 Mad. 330. Concurre • 

to give valid discharge m case of joint decre* 

A. I. R. 1934 Rang I9« 


2 . (S. 25 S 1 ( 1 ) Where any money payable under a decree of any kind 

is paid out of Court, or ihe decree is oiherwise 

adjusted in whole or in part to the satisfaction 
decree-noiacr. decree holder, the decree-holder, shall 

certify such payment or adjustment to the Court whose duty it is to execute the 
decree, and the Court shall record the same accordingly. 

( 2 ) The judgment-debtor also may inform the Coutt of such payment 
or adjustment, and apply to the Court to issue a notice to the decree-holder 
to show cause, on a day to be fixed by Ihe Court, why such payment or adjust- 
ment should not be recorded as certified, and if, after service of such notice 
,1.0 r.M.. .t- .. . . laymcnl or adjustment should not 

the same accordingly. 

■ ‘ . not been certified or recorded as 

aforesaid, shall not be recognized by any Court executing the decree. 


JV. D. — For local amendment in Madias. — infra 

Adjustment —An adjustmeni under Order XXI, rule 2, means settlement which 
extinguishes the decree-debt A. I R 1930 Mad. 4io=(!93o) M. W. N. 137=123 
Ind. Cas. 604. An adjustment is not the same thing as sxlisfactlon. It 1$ some 
method of settling the decree which is not provided for in the decree itself. A. I R. 
1926 Mad. 184=49 L J. 730=22 L. W. 853 =(iq 26) M. W. N. 29-91 Ind. Cas. 
1051 ; see also 80 Ind. Cas 454—A. I R. 1925 Oudh 136 Order XXI, rule 2, relates 
to adjustment subsequent to the decree and not to adjustment before the appellate 
decree. A I R. 1913 Mad 619=17 L. W. 635=44 M. L J. 599=32 M. L T. 401 = 
1923 M. \y. N. 297=72 Ind Cas 836. Order 21, lule x, contemplates an adjustment 
«n — ..r J.-... ... - to be binding muse be one 

** ■ by their consent. The rule 

■ ■ consulted to is made binding 

Court IS entitled to look at the 
■ ■' • •• T to see whether it prevented 

execution according 10 the terms of the decree. And there is nothing in Order 21, rule 
2, which prevents proof of the fact ihai a condition precedent to the coming 'into 


C. P. Code — 70 



554 


TUB COOB OF CIVIL PROCEDURE. 


[0, 21, r. 2. 


operation of such an agreement as this has been performed. A. I. R. 1934 11®®- 
370 = 36 Bom. L. R. 798= 15a Ind. Cas. 575=58 B. 6jo ; see also 22 B. 463. An 
adjustment of a decree must he presumed lo have been duly certified. 19 N. L. J. 
175. Actual payment is not necessary 10 constitute valid adjustment wlibm this 
rule A. I. R. 1936 Bom, 277 = 38 Boro. L. R, 505 = 60 B. 729=164 Ind. Cas. 9. Valid 
adjustment of decree can be made pending an appeal from the decree. Such an 
adjustment if not certified or recorded as required under Order 21, rule 2, the Court 
IS debarred by sub-rule 3 from recognizing such an adjustment. A. I. R- 1936 
Mad. 494 = 43 L. W. 601 = 1936 M. W. N. 123. Ooeofseveral decree-holders can- 
not, be receiving payment of the decretal amount out of Court, certify satisfaction of 
the entire decree, if not authorized by his co-decree-holdefs. 63 C. L J. S^®- 
After a sale is duly held, the Court cannot refuse to confirm the sale on the ground 
that the decree-holdi.r and (he judgment-debtor say ' ' ' • t, . ..--c.j 

out of Court. A.I.R. 1931 P. C. 33=33 Bom. L, R. 

381 = 14 N.LJ. aa = (t930 A. L. J. 257=60 M I 

Decree-hol3«r m.ty accept and p.arties may record ati aujustiueiii agiceinoui ujC*- 
to perform something else. A.l R 1937 Cal. 222. Wh^re an agreement clearly reduces 
the amount of the decree by reason of certain arrangements between the parties, it is 
an adjustment of the decree, A. I. R. 1921 Pat. I3S = 2 P.L.T. 765 = 9 P. L, J 337 = 
63 Ind Cas. 535. The executing Court cannot enlarge, extend or modify the decree 
even by consent of parties subseq 

decree contemplated by Order a *. • • ■ . • - . ’ , . ‘ 

38 C. 1,. J. 17 = 71 Ind. Cas. * ■ ■ 

decree by substituting a new hal 

be step of adjustment of the decree. A. t. k. 1920 uuon 365 = 29 <J. U20=y4“iu- 


the award execution can be taken for balance of the award. A. 1, R. 1921 
Sind 132=16 S. L. R. 245=79 lod. Cas. 477. An adjustment need not be 
In writing. If the parties make a final and binding ngreement with regard to the 
decree (hen it amounts to tt .i.» ..v.. «>.* 

agreement or compromise 1 , 1 

instance, the execution of o ' • 

stage and does not come • * 

544=102 Ind Cas 753 Judgment-debtor m bar to execution of a decree against 
him can plead a pre-decree arrangement that the decree was not to be executed. 
A. 1- R. 1926 Mad. 582=48 M. 513=50 M L. I 364«(i926) M. W. N. 368=24 L. 
W, 72 = 98 Ind. Cas. 418. An adjustment of decree by surety of judgment- 
debtor with decree-holder may be proved unless there is some bar to Its proof, A. I. 
U. 1928 Lah. 61= id 8 Ind. Cas. 376. When an adjustment is not certified a Court exe- 
cuting a particular decree is barred by the provisions of sub-rule (3), r. 2, Order 
XXI, from trying the qi ' ' ' ' ' ' * . • . - 

I, R. 1928 Oudh I9S = 3 • ’ 5 

adjusted” in r. 2 (i) of ■ 

1926 Cal. 643=91 Ind, ( • • . 

property worth over Rs. • , ^ ‘ , 

r. 2, which has been recorded by the Court is exempt from registration. A. /. R 

1927 Sind 66 = 97 Ind Cas. 321. TTie Court executing a decree is barred from irymg 
the question of the satisfaciioo or adjustment of the decree when such s-atisfaction 
or adjustment has not been certified to the Court under sub rule (i) or (2) of the 
same rule. 5 O. W. N. 452 = 110 Ind. Cas 244. The adjustment referred to In Order 


bar to execution and does not amount to adjustment. 132 Ind. Cas. 206 = A. I. R. 
1931 Lah. 505. Adjustment means alteration of liabitity under decree. 146 Ind. C.as. 
3 = A. I R. i933 P-'d- 576; see also 144 Ind. Cas. 72i = A. 1. U. 1933 Pesh. 53 
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In order to consiituie an adjustment which can be recorded nnjer Order 21, rule 2, 
it is indeed necessary that the arrangement between the parties should extinguish 
the decree either wholly or in part A. f. R. 193S Lah. C. Ind. 

Cas to74. An acrecmenl to accept a portion olthe decretal amount to be paid 
i" • * ‘ • ■' • « • • .iihin the meaning 

■ ■ ; ' • ,*•••• I be recorded and 

• i' ■ should be reduced 

■ s _ ... . . . ofit. A. I. R. J93S 

Rom Sod'-i? B. 330=157 Ind. Cat. 646. 

Wltether an adjustment has been made a* contemplated by rule 2 is not a 
question of law only hut a mixed question of law and fact and in such case the 
question IS to be determined from the intention of the pirties. The onfy test to 
determine whether an adjustment has taken place or not is to find avhether the 
decree has been completely satisfied or not ; i( the decree is completely satisfied then 
the adjustment is complete as required by nite 3 of the order. If it is not complete. 
Court IS not bound to record it. iV I R. 193$ Lah. 347 j A. I. R. 193$ Lah. 973. 


Scope. —Order XXl, rule 7, is not confined to money decrees only but applies 
also to a decree for partition. A I. K 1928 Cat. 7i5»ii7lnd. Cas. 833 ; see also 
A. I. R. 1922 Bom. 38 o*= 46D. 226=>64 Ind Cas. 490. The provisions of Order 
XXI, lule 2. relating -r— --..i... •-» -wards under the Indian 

Arbitration Act. A Where a decree is for 

payment of certain • «• ■ property in default the 

claim in the first instance being tor money, the claim laiis within the scope of Order 
XXI.r.2. A,I U 1930 Lah. 814*126 Ind. Cas. 513. Section iisof the Evidence 
Act does not override Order XXI, r. 2. C. P. Code. A. 1. R. 19:5 Sind I40«t8 
S. L. R. $1*79 Ind. Cas. 89. Rule 2 does not limit or aflect the operation of 
s 47 and does not prevent the Court from deciding any question out of the execution 
ofihedecree A. 1 R. 1922 L. B.ji-iUur.L J. 43 = 7© Ind. Cas, 859, Suit 
includes not only the stage of a suit to its termination by the decree 
of the first Couit but also includes its appellate stage and proceedings 
m execution of the decree made In the suit. A. J. R. 1921 Rat. 107*6 Pat. L. J. 
253*2 Pat, L. T. 273-62 Ind. Cas. 608. Rule 2 covers a decree under 
which money is payable and not to all kinds of decrees, A. J. R. 1926 Mad. 749- 


.» XT f 3 fi-- u . 


«A, VVT . 


, . -t}f. 

•• .. [ I]Q{ 

' f "rtain 

• • • ■ • 'the 

. .. ■ ‘ree- 

* ' * .... |,iuve luai as a iiiaiiei ui laci the 

‘ ... . . . . jjpj Jq jugj, J Order XXI, 

' i =8 Lnli. L. J, 43 = 27 P. L R.too=93 

proceed against the surety under 
' ■* ■ ■ ■ ^ • ree” witbin the express meaning 0/ 

those words as used in Order XXI, rule 2 (3). A. I. R. 1926 Sind 105*20 
S. L. R. 362^556 Ind. Cas. 334. It is not necessary for the application of Order 2i, 


introduced in the amended Code of Civil Ptocedure of 1908, in order to get over 
the conflicts between various High Courts on the question whether or not the 
mere word ‘‘decree ’ as it origioally stood referred only to decrees for payment of 

money. The term ‘decree of any kind" means a decree of any kind capable of 
execution. 14 pat. 488*185 Ind. Cas. 976*16 Pat. L. T. 3ii=A. I. R. J93S 
Pat. 38S' The terms of Order 21, iu!e 2, C. P. Code, must be understood in the 
light of the scheme of the Code and with due regard to the scope of Order 
23, rule 3. Comparing the terms of Order 23, rule 3 with Order 21, rule 3, 
one difference is noteworthy. Under the former the Court may not merely order 
the agreement, compromise or satisfaction to be recorded, but also pass a decree 
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in .iccortlance (herewith, whereas onder Order 21, f«le 2, the Court can only record 
the adjustment. A Court acting under Order 21, rule 2, cannot pass a fresh 
executable decree on the agreement of the parties, but further proceedings, if any, 
in execudon, as for instance, when part satisfaction has been recorded, can take 
place on foot of the original decree. 42 L. W. 968= 1935 M. W. N. 1311=69 M. 
L. J. 769 (F.B) = A.1.R.1936 Mad. 34 <F. B.) ; see also A 1. R. 1935 Oudh 313*“ 
193s C. W. N. 54«- 

Adjustment cannot be made to defeat the existing interest of the Government. 
A. i. K. 1935 Sind 111 = 159 Ind. Cas. 765. 

Rule 2 IS not applicable to the case of payments made prior to decree and the 
p.ayments cann'^t be pleaded in bar of execution A. I. R. 1931 Mad. 399** 1930 M. 
\V. N. 1152 = 32 L. W. 919 = 54 M. 184 = 129 Ind. Cas. 8t8. This rule is not 
applicable to complex decrees where immovable property is ordered to be 
delivered. 1917 M.W N. 227=40 Ind. Cas. 820. But this rule applies to partition 

— -j — -r . other relief such as a 

ent with regard to such property. 
■ • certified or recorded. 43 M. 476= 

. . “ ■ I. Cas 289. An executing Court has 

no power to enquire into the existence of a piioc alleged agreement between the 
parties that no decree should be cbtiined in the suit. 8 L. W. 205 = (1918) M. W. K. 
547=46 Ind. Cas. 880. Section 92 of the Evidence Act does not bar the oral 
evidence to prove an agreement by way of adjustment of a decree. 16 N. L. R. 204= 
60 Ind. Cas. 316. Oral agreement that instalment is to be paid and which later 


fact ot payment in respect of the decretal amount out of Court. The deierminatioo 
of this question is taken out 0! the purview of s. 47, C. F. Code by O. X?(t, rule a 
(3). C. P. Code. ,135 P. R. 1919=58 Ind. Cas 443. An agreement to give time 
for the saiisfaciioo of the judgment'debtor is void, when not certified and 
sanctioned by Court for want of proper consideration. A suit for damages for 
breach of such agreement is not mainuunable. 7 U W. 5o3-(l9i8) M. W. N. 292 = 
24 M. L. T. 16=45 Cas. 16 Where a compromise is entered into at the 
lime of execution ; and although compromise is not incorporated m the decree 
it must be considered and treated as such if the parties and the Court treat it as 
one. 57 Ind Cas. 591 

An incohate contract, which, if completed would bar the execution of a decree, 

c, -- - V.... .v» — . — •!=.„ . .j it-debtor has no right 

■ ■ ' ” ed in bar of execution. 

I ■ ■ • ie during the execution 

m. aPalL. W. 146 = 

. ■ * • d his judgment debtor 

ler including the dis- 
■ • • • release some of the 

- ■ • • Cas. I. Where a prior 

. ■ ■ • isistent with the decree 

subsequently passed and where the decree is time-barred a person in whese 
favour a ceiiain lease was executed as a result of the compromise cannot recover 
the sum of the lease money in execution 1 Lah 445 = 24?. L R. (Lah) II7 = 
136 P. L. R. 1920=3 Lah. L, J. 10=57 Ini Cas. 153. When a decree has 
been passed, every t me that an adjustment is arrived at between the parties 
a fresh decree need not be drawn up or original modified A. I. R. 1925 
Nag. 49=20 N.L R. 122 = 83 Ind. Cas 162. Application to record an adjustment 

..J, 66=97 Ind Cas. 

the adjustment of a decree is 
■ Court of appeal in review. 

Jas. 724. Where only some 
of the parties to the decree have joined m the compromise, it should be 
determined whether the compromise can be given effect to as regards some. 



TUB CODE OP aviL rnocboORB. 


537 


o.2l,r.21 

tcavinjj ilie decree omstan.linp as regards others. If this ratnot be conveniently done 
the Court will presume that the ndjus'tnent is not bindinj; on such ptrties A. I. 
R. 1927 Mad. 155— 93 Ind. Cas 69S. Judgment'debtor’s application for recording 
an adjustment need not be a document ‘separate* from the objectiins filed by him 
on the ground of such adjustment. A. 1 R. 1919 All. 79=113 Ind. Cas. 760. An 
agreement not to execute, the decree which would be passed, cannat be taken 
cognizance of by executing Court but to avail of it the judgment'debtors will 
have to institute a separate suit, to restrain the decree-holder from exjculing the 
decree. A. L R. 19:8 Cal. 527032 C. W. N. 434 = 113 Ind. Cas. 9. I’.anies can 
enter into oral agreement for settlement of money-decree. A. I. R. 1928 Rang. 
316=6 Rang. 573~ 114 Ind, Cas. 682. An objection (0 an execution sale on the 
ground that decree in execution of which the sale took place was satished piior 
to the sale cannot be pleaded by the judgment-debtor in a suit by the decree- 
holder as puth.aser for possession of the propeny sold in cxecutiun of the decree. 
A. !. R. 1929 Cal. C. \V. N. 795-49 C. L. J. 441-118 Ind. Cas. 857. A 

Court need not sue whether the consideration for the adjustment is reasonable 
under the circumstances of the case or not. If the adjustment is made and cer- 
tified to the Court the provisions of the taw will be fully satisfied and the decree 
will be deemed as capable of execution. A. I. R. 1925 Oudh 364-12 O. L. j. 156 
— 28O. C. 255 — 86 Ind, Cas. 907. A Court other than a Court executing a decree 
has power to recognise a certified payment or .adjustment of a decree, and 
direct a refund of the amount in a suit brought for that purpose. 12 P. L. K. 
>917^39 Cas. 15. An auaion-putchaser in execution of a money-decree can 
apply for entering up saiisfiaion of a decree afTeciing the property which would 
otherwise endanger it. 9 L. W 596— 50 Ind. Cas. 931. The transferee must prove 
bis right before he can be allowed to execute the decree and then only a ques* 
lion of adjustment will arise. A. 1. R. 19*2 Mad. 510-16 L. W. 758-43 M- L. 
J. 761 — 31 M. L. T. 463—72 Ind. Cas. 861. Rule 2 does cot apply, in case of 
payment before decree 129 lad Cas. 818-1930 M. W. N. 1152-32 M. L. W. 919 
-54 Ind. Cas. 184-60 M, L. /. 731-A. I. R. 1931 Mad. 399 Uneerlified adjust* 
ment cannot be pleaded in execution even by assignee of decree-holder. 140 Ind. 
Cas. 873-193* M W. N. t33J— 37 M. L W. 79-64 M. L J 22-56 M 316-A, I, 
R. 1933 Mad 157. Certification by decree-holder under Order 2i,rule 2 (1), 
is not step-io-aid of execution 2933 A. L.J. 258-55 A. 393-A. I. R. 1933 A. 
364 No limitation is fixed for decree*holder to ceriifv payments. 132 Ind. Cas. 
426- A. I. R. 1931 All 3t9 Sale cannot be set aside on ground of adjustment 
after execution of sale between decree-holder and judgment-debtor. 130 Ind. Cas. 
686-33 Bom, L. R. 450“S3C L. J. 187-35 C. W. N. 38i«»X4N. L. I. 28-t93i 
A. L J. 257-60 M. L. J. 423-1931 M, W. N. 281-8 O. W. N. 585-58 I. A. 
50-27 N. L. R. 95-A. 1. R. 1931 P. C. 33 (P. C.). Duty to certify under Order 21, 
rule 2, does not make it consideration for receipt of money due. 1933 A. L. J. 670 
= A. I. R. 1933 All, 511. Court executing decree can only enquire into alleged ad- 
j'ustment by judgment-debtor. It cannot decline to enter into such question when 
application is in time. 137 Ind. Cas. 517— 34 Dom. L. R. 203=A. I K. 1932 Bom. 
202. Tudgment-debioi cannot plead uncertified adjustment when opposing trans- 
fer under lulc 16. 137 led Cas. 28— 35M. L W. 536-55 Mad. 720=62 M L. J. 
562=1932 M. W, N. I90=A. 1. R. 1932 Mad. 372 (F. B.) ; see also 137 Ind. Cas. 
28 = 35 M. L, W, 538 = 55 Mad. 720=62 M. L. J. 562= 2932 M. W. N. I90 = A. I. R. 
-..-5 xr.a n\ xi/t.... ,K-,» nf Janj if realized by 

'• • 2, has no application. 

■ ■ ■ •• • application for exe- 

L. R. 36o=A. 1. R, 

1931 Sind 28 Oral agreement that insialment is to be paid and which is later 
on so paid amounts to adjustment 131 lod. Cas. 710=25 S. L. R. 279=A. I. R. 
1931 Sind 42. Agreement by ludRmcm-cieditor merely release ludgment-debtor 

............ w._j j_.„ — . — adjustment of decree. A. I. R. 1933 

! • • eilable. A. I R. 1933 R**- 634. Ad- 

by Court cannot be rccogn zed. A. I, 
: Court-sale on ground that judgment- 

debtor raised question of adjustment in another proceeding is prohibited. 132 
i-j r*-, --- f i« T» — g Where application is made 

■ • • decree, Judge should not adjourn 

■ ■ • -id. Cas. 213 = A. I. R. 1931 Kang. 

■ • • "in execution application amounts 

■ I .2. 745— A. L R. 1933 Pesh, 14. It is 
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enough if payment made by judgment-debtor is brought to notice of executing 
Court Once decree-holder had admitted payment by judgment-debtor he camot 
be albwed to execute his decree far same amount over again. A. I. R. <937 Mad. 
511 . 

Sub-rule ( 3 }.— Sub-role (3) to Order 21, rule 2. C. P. Code, dots not give right 
to decree-holder tOjignorc any payment against the decreet il-amount. On the con- 
trary, sub-rule I, says that he shall certify the payment The purpose of Order ai, 
role 2 (3), which merely prevents the judgment-debtor from pleading an_ oncertified 
p-iymeot, seems to be to avoid unnecessary defay and to obviate the trial of com- 
plicated Issues in execution procecdingsjwhich might prevent decree holders from 
realising promptly the fruit ol the decrees. A. I. R. 1927 Mad. 5ti, 

Agreement. — An ulterior agreement that 3 decree shall not be-eiecuted can- 
not be set up as a bar to execurion. Suit can be brought to restrain execution 
contrary to the agreemenr. A. 1 R. 1930 Cal. 356 = 34 C. W. N. 150= 126 lod. Cas, 
265 ; see also A I. R. J929 Nag. 339=119 led, Cas. 704 ; A. I. R. i92lMad.6i6= 
J4 L W. 3i7=(ig2i) M. W. N 3^2=64 Ind. Cas. 14S ; id? Ind. Cas. 86o = A. I, R. 
1928 Rang. 316=5 Rang. 685 An oral agreement rot performed by either party 
cannot bar the execution of the decree. A. I R. 1927 Lah 537=103 Ind.Cas. 80 , 
p . — _ —1 — .L.. • idgment-debtors beyond 
r * • • ..... . iir an ciecuttoo. A. L R. 

2 " ‘ 630=53 .M. L. J. 533 = 

1 '1 Ad incohate agreement 

to adjust cannot bar execution. A. I. R 1930 Lah. 231 = 113 Ind. Cas. 238 ; A. f. R. 
1923 All. 13-44 A. 358=64 led. Cas 990 ; A I. R. 1935 Lah. 347. An astreement 
prior or subsequent to a decree cootradieting or varying the terms of the decree 
cannot be proved by oral evideoce A. I. R. 1930 .^lad. 673 =(J 9 Jo^ JI. \V. N. 240- 
135 lod. Cas. 543. A decree which on the face cfitis enforceable to the fullest 
exient cannot in execution proceedtfigs be challenged as being uoesecutable wholly 
or in part on account of an agreement between the pinles entered into 
prior to ibe decree. A. I R. 1976 Kang. 140 = 5 Cur. L. J. 41=4 Rang. 118 = 
96 Ind. Cas. 773. Decree holder’s agreement with jud|meot-debtor’j alienee 
pending execution not to proceed against particuhr property not being in 
satisfaction or adjustment of decree. Order XaI. rule 3. does not bar proof 
of such agreement. A. I R. 1933 Mad. 33o= 16 L. W. 988=44 M.L.J. 80=31 
L. T. 423=73 Ir.d Cas S39. Where there bas been an adjustment or satisfactioa 
as between (be judgmeot-icebtor and anassigaee who bas attained the statusofa 
decree-holder by an order made under Order XXI, r. 16, Order XXl, rule 2, would be 
clearly applicable. 104 Ind Cas. 4*A. I. R. 1927 CaL 694 = 31 C. W. N. gir. 
Agreement is adjustment and can be proved if certihed within 92 days. 145 Ind. 
Cas. 924 = 34 P. L. R- 887 = A. I R r 9 J 3 Lab. £o 5 . Decree does not sUnd, where 
parties settle payment and report to Court. i35lod.Cas. 535 = 1931 M. W. N 1141 

=34 M, L. W. 635 = 62 M. L.J. 272 = 55 Mad. 320= A. I K r932 Mad. 115. An 
agreement for payment of enhanced inierest cannot in any sense be regarded as 
■ ' • •• - - -t withiD the mesoing of Order 2r« 

I * • • * r*^* An executory 

■' ■ ... • . Igment-debtor to the decree-holder, 

■ ' * 3f the decree-holder, the agreement 

• ahen into account in the execution 
. • ■ ■ ■ • . • ompetent for the pirties to a decree 

to subsiituie a fresh contract in hen of the decree. When such a contract comes 
into existence the judgment-debtor is at liberty to apply under this rule to have the 
adjustment recorded. 1935 A. M. L, J. 97 ; 15 Pat. 340 = A. I. R. 1926 Pat. 619. But 
• ' ‘ • ». - -J . ... • , capable of being 

... ! : ■ igi. An act of the 

• ^ ■ *aee. A. I, R. 1936 

■ ^ * ■ • -. .{je judgment-debtor 

■ ■ “ ’ ,’=104 Ind Cas. 106. 

Certification. » *■ — ?-• • * r- • > 

tioD is sufficient ■ ^ ... ... 

as a revival of the < • ‘ >• '. ' ' . . > 

A.' 
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Cas. 399 ; but see F3 Ind. Ca». 737«A. I R. i'.’tf -y ^ . 

581 =L. R. 5 A. 3>8 The mete cetufication bf ’ ' 

him out of Cfurt bv the judcnient-dcbtor order r. j (u i’,.'*' " 
meanine of Art. 181. Limiialion Act. A. I. R, jni.i /t> V t * 

30-33 C.W.N.:67«rA»» ! t ' 

L. R. 2S9-114 Ind. C • : ' 

an application for the p 1 t Hf»M' • ' ' 

A. 1. R. 1930 Rang. " • . ■ !er>{xt , •/; /" ' 

ment whether It be to a pre-decree or post-decree acreerr*'! V .*1*'^*' - 

A- 1. R. 1930 Mad. 673“(t9«) M.W. N. 240-125 fnd. Cas j/l i'",* 
for an adjustment to be recognised by the Court it shall have been by hr * * * / 
recorded ; ceitification alone is sufficient. A. I. R 1917 JJid. "• *" 

69S. An uncetlifie'* ,.j «... .t.. Ir.’* / 

tion in reply to the '■ ■ » . ' ■ s ■ 1 • 

N. i8g-i6,L. W. ' ‘ - ■' 

being made into the ■ •“ 

he comes to Cou ■ * ■ ■ . ' ’ 

question the right c: ;..s -WW.SS . s. • ... j »j L. I ju, 

O C. i6t-4t Ind. Cas 177 Money realised by a usufructuary muriea^Ve 
according to the terms of a decree is rot money pay.ible under the decree 
in r. 2, payments may not be certified to Court. 39 M. 1026-38 Ind. Cas 
67s. This rule does not prohibit an executing Court from treating an admission' 
of payments in a decree-holder's application for execution at an application 
to certify such p.aytnents. A. I. R. 1921 Sind 159 (F. R) = i6 S. L R. 207- 
83 Ind. Cas. 360, Where a decree has been satisfied the decree-holder shall under 
Order XXI, rule 2, certify the payment 10 the Court wbese duty is to execute the 
deaee and the Court shall record the same accordingly. A. I. K. 1923 Rang. E8-1 
Bur. L. J. 207-11 L. B R. 459-70 Ind Cas 115. There is no time fixed within 
which the decree-holder is bound to certify a payment made out of Court, such 
payment could be certified at any time Execution application reciting payments 
already made amounts to certifying. A I. R. t95> Bom 411-45 R. 9I = S9 Ind. 
Cas. 399; see also A.IR. 1959 Mad 8tt-it7 Ind. Cas. 790. A decree-holdar 
may certify an alleged psyment after making an application for execution, to prove 
that payment m the execution proceedings before any objection has been taken 
either by an officer of the Court or before the issue of notice or by the judgment* 
debtor when be appears to coniestihe application. A. 1. R 1928 All. 629-51 A. 
237-26 A. L. J. 906 (F. B). Where a payment has been made within three 
years of the last starting point of limitation for an execution application, but 
IS certified after the expiry of the three years, the certification makes the pay* 
ment entitled to recognition as a payment made on the date when it was 
actually made and not as a payment on the date it was certified. A. I R. 1925 
All. 802-47 A. 875— 23 A. L. I. 836—89 Ind. C.is. 4i( Even an acreemeot to 

• J -r...-. * »• t -' = ii9lnd. Cas. 48a Dismissal 

• • cs not bar the decree-holder’s 
■ ■ • • '5 Pat. 822-7 P L T. 753 = 

(dels of a decree cannot certify 
■ r decree-holders But a joint 

• ■■ ■ ' ■ •• own interest therein A. I. R. 

■ , Cas. 195 The part payment 

of a decree-amount entered in an execution petition presented within three years 
from the date of such alleged payment will operate* to save liroiiation under s 20 
of the Limitation Act as it amounts to a certificate of payment under rule 2. A I. R 
1924 Lah. 670. Where decree-holder applies for entering satisfaction, any one objec- 




J.1 _r ,uQ3s falling dne 

nd. Cas. 394—35 
■ -cree-holder can- 

i • Where decree 

• ■ . the order can- 


not be revised. A. I. R. 1934 Nag. 143. 
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•*.. ' part satisfaction 

• ■ • • • V. : ■ 14 lod Cas. 257- 

... '..I.., "riify a payment 

made to him out of Court by the judgment'debtor. The application iteed cot be 
distinct from an application for execution of decree. A. I. R. 19:2 Cal. 30^3$ C. L 
J. 71 = 26 C.W N. 529=68 Ind. Cas. jZq. A casual reference of satisfaction of a 
decree in a plaint or oiher civil proceedings is not enough. 13 S. L R. 130 = 22 Ind. 
rv.. A ..r — .•«-*Trule2, 

•• V ■; , •• ;.i, . •. •j = 23 C. 


. f I ' iderfrg 

..... ..... vjl, rule 

• • • . • • ■ • ■ • •• citified 

■ ■ ■ ' term- 

ed an application and being in the form of petition dees not convert It into an appli- 
caiion within the meaning of ihe Limitattou Act art. 181. A. I. R. 1929 P. C. 19=^ $6 
M. L. J. 233=3 Luck 684 = 3t Bom. 289 = 56 1. A. 30 = 6 O. W. N. 29= (1929) A.L-J. 
33“33 C. W N. 267= ti4 Ind. Cas. 581. A meatioa by a decree-holder of paymen-s 
made out of Court is sufficient for a Court to consider them, since a certificate of 
payment given by a decree.hofder to a Court Is merely an intimation that he has 
received the money. A. I F. i934 Boro- 370 = 58 B. 610 = 152 Ind. Cas. S7S’“36 
Bom. L. R. 798=A. I. R. 1934 Bom. 370. 


Enquiry —A Court executing a decree cannot enquire into the fact of payment 
or .adjustment which has not been certified as required by Order XXI, rule 2, even 
if fraud is imputed to the decree-holder. .A. I R. 19:8 Cal. S27'='32 C- W. N. 
434-1T3 Ind. Cas 95 se* also A. I. R. 1911 Pat, 135=6 P. L. J 337 = 2 P. L T. 
65-63lnd. Cas 535 j A. I. R. 1926 Oudh 482 = 13 0. L. J. 493“*93 Ind. Cas. 53; 
32 Ind. Cas 590=38 A. 20l = t4 A. L. I. 132. Court can inqa re where alleged 
adj'ustmeot is disputed by the decree.bolder, and record the adjustment if it Is 
proved. A. I. R. 1929 All. 79=si3 lad. Cas. 760: see also A.I.R. 1928 Rang. 
62=5 Rang. 833-110 Ind. Cas. 123 ; 17 A. L. J. 677"4> A. 443-50 Ind. Cas. 6S } 
31 M. L. J 207 = 35 Ind. Cas. 70. Where a decree-holder admits payment of a 
sum of money towards satisfaction of the decree tbe Court must recognise the 
fact of payment and cannot call upon the jedgment-debtor for proof of paymet. 
55 P. L. K. 1919=54 ind. Cas 257. Payment out of Court when not certified can 
be Ignored only in execution of the decree, but not otherwise. 58 lod. Cas. 123 j 
see also 55 Ind. Cas 669. For showing that a decree has been satisfied an un- 
certified payment cannot be taken iDtoaccouur. 50 Ind Cas. 331 i see also 33 Ind. 
Cas. 71 J 38 A. 289-14 A L.J 370-35 Ind. Cas. 234 S 5« lod. Cas. 567-13 S. L. 
R. 71 ; 5 L. W. 644 = 40 Ind Cas. 83g ; 50 lod Cas. 956=* *5 N. L. R. 1 58 j A. I. R- 
1925 Rang. 349—4 Bur. L. J *79= 92 Ind. Cas. 677 ; A. I. R. 1924 Oudh 208 = 10 
O. L. J. 351=77 Ind. Cas 337 t 'o W. I79 = 54 Ind. Cas 922 j A. 1. R. 1922 Bom. 
380=46 B. 226=23 Bom. L. R. 981=64 lod. Cas 490. 

’V*-"- •- f'— — 1 1 _ . fraudulently, 

■ • ' • ' ■ ' ' ’ il is pleaded 

■ ■ ■ • ... W. N. 622 = 

■ . • . -.sglM. W. N. 

^ 1 '* I ,, -nd. Cas. 337 ; 

A. 1. R. 1924 Mad. 189=18 L. W. 453=76 Ind. Cas. 854 ; A, 1 R 1923 Bom. 404= 
25 Bom. L. R. 474=47 11.643=75 Ind. Cas, 893 J but see A. I. R 1923 Cal 342 = 
50 C. 668=76 Ind. Cas. 31. 


A. 1- iv. lyij »juuu 4oi — ij yj j-4yj— 3 v. \v. lyo— yj Iqu Cas. 53; see 
also A. I. R. 1927 Mad. 917=53 M- L. ]. 901 = 1927 M. W. N. 9J4=I03 Ind. Cas. 85; 
A.l R. 1925 Sind 140=79 lod. Cas. 89=18 S, L. R. 51; A. f R. igot Sind 10= 15 
S.L.R. 77=63 Inci. Cas 238, A. I. R. 1923 Rang 103 = 11 L. B. R. 363-1 Bur. 
L. J. 226 = 68 Ind. Cas. 924 ; A. L R. 1929 Rang 269=7 Rang. 310 = 119 Ind Cas. 
742 ; A. I. R. 1925 Bom. 309=49 B. 648=27 Bom. L. R. 423 (F. B.)=95 Ind. Cas. 
6S7 ; 79 Ind. Cas. 12S=A. I- R- '9*5 Lab, 54 ; A. I. R. 1923 Bom. 253 = 25 Bom. L. 
R. 247=95 Ind. Cas. 4*0? A. I. R. 1923 CaL 313=67 Ind Cas. ES; ; 48 Ind. Cas. 
765 V but see 40 B. 333= tS Boro. L. R. 23=33 Ind. Cas. 232; 45 Ind. Cas. 222 = 5 
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O. L. J. 92. Decret'liolder’s omUs'on to ecftifir siiisfACtlon cf the decree, d^c* not 
amoum lo fraud. A. 1. K. 1925 Oudh. 2*5-57 O, C. 277-78 Ind. Cas. 776 ; 15 I’aL 
422-17 I'al. L. T. 195 -A. I. H. 1936 I’OL 270. 

Notice— A notice in writing of tite pajmeni of the amoiinl due under a decree 
by the judgment-debtor in Court ihould be *crved on llio decree-holder like the 
summons. A 1. R. 1925 Nag. 52-81 Ind. C.i«. loot. Where _n case of a judgment- 
debtor for adjustmeitl of decree was adjourned without notice to the decree-holder 
and on the day fixed he being absent, an /j- fartt decree was p.issed, such order is 
not justified. 115 Ind Cas. 467 — A. I. R. 1930 Lab. 113-36 P. L. R. 510- Although 
there is no specific provision in the Code in that bch.i1f, when the decree holder 
certifies pirt s.ntisf.-iction and the m-iteriali put before the Court by the decree holder 
are such as lo put the Court on notice tint there was a dispute between the ptrtics 
as to whether the amount certified was less than the amount which hsil been aclmlly 
paid, it is quite competent for the Couit to give notice to the judgment-debtor and 
enter into an enquiry as to whether mote has been paid than that the decrce-hoUer 
certifies. A. I. H. 1936 Mad. 468- 1936 M, W. N. 140-164 Ind. Cas. 434- 

Omission to certify.— The judgment-debtor can sue thp decree-holder for 
damages for omission to certify or credit the amount received out of Court for 
the decree. (1919) M. W. N. 3-36 M. L. j. I75-4B Ind. Cas. 810} 50 Ind. Cas, 
584-36 M. L. J. 376-42 M. 338-9 L. \V. 443 ; but see 5 Pat. L. J. 70 = 1 P.L.T. 
149-55 Ind. Cas. 890 5 A, I. K. 1923 Nag. 219-6 N. L J. 217-7* Ind. Cas 461; 
19 N. L. J. 175 } A. 1. R. 1936 Nag. 2S1 ; A. I. R. 1936 Nag. 218; I. R. 
1935 PabfiS* Decree-holder filmg application for execution and judgment-debtor 
opposing him on ground of p.ayment m-ade les* than 20 days previously but not yet 
got certified, Court must treat judgment-debtor's petition of objection as application 
unleraub rule 2, so that btr under sub-rule 3 cannot come into operaiioo. /V I. R. 
1930 Pat. 526-9 I’at 251-11 P L.T 763— (26 Ind. Cas. 159. In the absence of 
a certificate of psyment decree-holder is entitled tn law to execute his decree 
against the judgment-debtor. A I R. 19*6 M.ad 674-49 M. 325-50 M L J. 584 
-24 L W 361-94 Ind. Cas. 51s , A. I. R. t934 AH. 209- 1934 A L.J. 198- 
148 ind. Cas lii8 Where the creditor by taking out a recovers the 

decretal amount over again, the judgment-debtor can by suit recover the amount 
paid (0 his creditor without its being certified. A. I. R. 1923 Uom. 253— 25 j3om, 
L. R, 247-95 fad. Cas. 410 Where the payment ,1$ made out of Court and is not 
certified the Court cannot take any legal notice of it. 14 L. R. 859 (Rev }. There is 
DO reason why (he position of an assignee decree-holder under Order at. rule 16, 
seeking to execute his decree should in any way be inferior to the position of an 
original decree-holder in regard to the provisions contained in sub-clause (3}. A I. 
R. J934 Sind 205. The provisions of Order 2i, rule 2 (3), are highly technical in 
that they preclude, on the execution side, proof 0/ a payment or adjustment which 
has not been certified or recorded accordiogto sub-rules (i) and (2). These provisions 
must therefore, be construed very strictly. A. I. R. X935 Nag. 230. Until the name 
of the transferee of a decree is formally substituted m place of the original decree- 
bolder, the decree-holder referred to in Order 21, rule 2 (i],is the only person in 
whose favour the decree is passed and whose name stands on the face of the decree 
in the record of the Court. Transferee of the decree is not a decree-holder unless 
he is recognized by the Court. Where therefore an adjustment embodied in an 
agreement is made by the judgment-debtors with the transferee of a decree svhen 
he is not brought on the record as the decree-holder in place of the original decree- 
holder, Order 21, rule 2 (2), does not impose upon the judgment-debtors, the duty 
of having the adjusimenC recorded as certified and adjustment can be successfully 


•o 


The obvious policy ""of the legislature is to prevent a controversy during cxcculinn 
proceedings as to whether the dispute between (be parties has been settled and ilia 
legislature enactirg Order 21 role 2, has used woids which are of widest application. 
A. f. R. 1936 Pat. asj«i62 Ind. Cas. 482- Sab-rule (3) is mandatory and means 
that if there is a question of any payment in satisfaction of the decree or acIjiittmcMl 
of the decree which has not been certified, the Court shall refuse to rccogjilro H 
in execution proceedings. Sub clause (3) clearly contemplates a certification hef 
C.P. Code— 71 '' 



5C2 


TUB CODE OF CIVIL P&OCBDUEB. 


[0.2l,r. 2. 


the objection is taken to the execution on the basis of adjustment, etc. A. I. R. 1930 
Fat. 253= 162 Ind. Cas. 482. A claim for restitution under s. 144, before it is 
allowed by the Court of first instance, cannot be regarded as a decree or order of 
the Court. An adjustment of a claim to restitution does not therefore come within 
the provisions of Order 2t, rule 2 and the Court is not precluded fiom taking into 
consideration such adjustment on the ground that it is certified. A. 1. R. 1936 
Mad. 840 = 71 M. L. J. 344=1936 W. N. 758, 

Mortgage decree. — A final decree in a mortgage suit can aUo be adjusted 
under Order XXI, rule 2. A. 1. R. 1923 Nag 20=68 Ind. Cas 443. An uncertified ad- 
justment of the preliminary mortgage-decree cannot be pleaded m bar to the execu- 
tion of the final decree though the adjustment svai made in pursuance of the 
'■‘he ptcViminary decree. 37M,L. J. 

■ ■ • “ ecree a judgment-debtor can in the 

... . has taken place since the passing 

■ . on of the decree. If such a plea 

be entered in the execution Court can enquire into the same and continue the 
execution proceedings, in respect of so much only of the decree which it 
finds after inquiry to be still unsatisfied. A. I. R. 1924 All 297 = 21 A. L. J. 
818 = 83 Ind. Cas. 832 ; see also 5 Pat L. J. 672= i P. L. T. 416= 57 Ind. Cas. 473. 
Application to make a decree absolute in a mortgage suit is not a proceeding in 
execution, and sub-rule (3) does not prevent the Court from recognising an uncerti- 
fied payment or adjustment made out of Court- 14 Pat. 488 = 16 Pat. L. T. 311 = 
A. I. R. 1935 Pat. 385. 

Payment of decretal amount.— The Court is not bound to record a payment 
when It IS not satisfied that such payment has been made. A I. R. 1928 Rang. 
185-6 Rang 3i8-tJi Ind. Cas. 371. Paymeniscan be certified in the application 
for execution of the decree. A-f.R.t92i Cal. 643=35 C. L. J 566— 36C. W. N. 
534-64 Ind. Cas, 72 : but sec 64 Ind. Cas. 32-A. t. R 19:: Cal 200. A Court 
must recognize the payments previously made and s. so. Limitation Act, comes into 
save limitation. 29 M. L. J. 669-18 M. L. T. 47S®3.t Ind. Cas. 318. A pli^t of 
tender so as to disentitle the opposite party to his interest may be pleaded in 
t«t ..o lnd.Cas.39S. Where 

* ' * ceases to exist as a decree 

is a proceeding m execu- 
• • •• t • N L R. 134-95 Ind. Cas. 

33t. Rule 3 (2) applies to a pending execution m the Court and not where the execu- 
tion has come to an end A. I R 1929 Rat. 400-11 P. L T. 503-123 Ind. Cas. 798. 
V ’ ' * ' • • • • - . . sijouici either be 

• ' • * ignixe pigment made by 

< M'924) M. W. N 815=82 

of Court to some decree- 
. I. R. 1930 Cal. 78=126 

■ ■ d person under a decree 

■ . ■ ' ' ’ ’ L- I 97=45 A. 304=71 

Ind. Cas. 457. One member of a firm can receive payment of a decretal amount and 
can certify satisfaction. A. I. R. 1926 Smd 167=92 Ind. Cas 387. A specific 
provision of the Code, that a plea of payment cannot be recognised when It has 

.. 1 • — I- — — • certified within the time allowed by law 

power of considering question; between 
' Imissible to prove fact ot payment. AI.R 

ertificatioa deposit by judgment-debtor nf 
decretal amount under Order XXI. r, 89, to prevent confirmation ol sale, though made 
after 30 days of sale, can be treated as payment under Order XXI, r. 2, A. I R. 1925 
Nag. 17 = 79 Cas. 903. Where the defendant in reply to an execution applici- 
tioQ alleges an adjustment withm ninety days of the alleged adjustment that 
information given to the Court in a written statement put in by defendant in 
answer to an application for application for execution miy be regarded as 
a sufficient compliance within the terms of Order 21, rule 2(2). On such an 
application for recording adjustment can be entertained by the executing Court. 
A. I. R 1935 Bom 303=37 Bom L. R 230, In an application under Order 21, 
rule 2l2), the burden is on the jadgment-debtor to prove the adjustment set up. 
1935 A M. U J. 97- Where the judgment-debtor pleads that the decree-holder 
has accepted a smaller sum that was due to him under the decree in full satisfac- 
tion of it, s. 92 of the Evidence Act does not bar him from proving such adjustment 
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und.ir this rule, by oral evidence. 156 Ind. Cas. 8j4**i935 = M. W. N. 335“ 
A. I. R. 1935 Mad. 424. 

Llmitatlon.—No limitation IS fixed for decree-holder to ccitlfy payment. The 
cenification Ids in evidence in proof of payment, A. I. R 1931 All. 2i9“t32 
Ind. Cas. 426; see also A I R. 1918 All. 62g«*S* 6. 337 = 26 A L. J.g66**ii2 
Ind. Cas. 73 5 A. I. R. 1927 Oudh 43-3 O. W. N. 987*=93 Ind. Cas. 10691 
A. I. R. 1927 Oudl), 7s»29 O. C. 358—3 O. \V. N. 829-1 Luck. 428 = 98 Ind Cas. 
353 j 13 S. L. R. 37 = 52 Ind Cas. 804; <\, I. R. 1934 I’au 3805 23 C. W. N. 
3*0“5o Ind. Cas. 242 ; 38 M. L. J. 219-22 M. U T. tiS“(i9«7) M. W. N. 
502=41 M. 251 = 41 Ind. Cas. 701 ; A. I R. 1925 Cal. 1012 = 30 C. W. N. 915=54 
C. 143 = 86 Ind. Cas. 1051 j A I. R. 193') Raofr. 329=8 Rang. 310-127 Ind. Cas. 
Coo; 15P. L. T. 457“ A. L R. 1934 Pat. 3S0 ; 4 A. W. R. 846; A. I. R. 1936 
Nap. 2Si ; A. I. R. 1935 Mad. 921=159 Ind. Cas, 38 ; A. I. R. >935 Nag. 25-31 N. 

L. R. 271. * * • • . • • • wiihin ninety days 

under Art. 1 - ~ C.a$ 600 ; see also 

A I R. ig2C ■■ 2075 A. I. R. 1922 

Cal. 30=26 • * uncertified p.ayment 

does not Operate to extend the period of limiiatic ' ‘ 

45 C, 630 = 42 Ind. Cas. 472 : A. t. R 1924 Oudh • 

799 Where a payment of a judgement-debt ■ ■ ■■ 

for an application for execution, an cvecution Co 

dale not of payment but of certification. . ■ . 

for eaecmion he only invokes a payment * . . f.. 

lime-barred. A. I. R. 1928 All. 55-50 A. 259—25 A. L. J. 933 = 107 Ind. Cas. 4°. 

Courft exfiufttig Dcereti. 

3. [AWo.] Where immovable property forms one eslaie or tenure situate 

within the local limits of the jurisdiction of 

Lands situate in more than r-mine -mt. r.nr- nV sTtz-h 


one jurisdiction. 


two or more Courts, any one of such Courts 
may attach and sell the entire state or tenure. 

Notes.—Wherc Court is selling immovable pioperty outside us jurisdiction 
except as provided by rule 3, the sale isanulliiy. 27 C. W, N S42“A.I.R. J933 
C<a!. 619=77 Ind. Cas. 253. Order passed Court under misapprehension of facts 
can be set aside. A. 1. R. 1934 All. 287. Court cannot sell property outside its 
Jurisdiction. A. I R. 1933 Sind 231. 

4. [S. 223, fifth para.] Where a decree has been passed in a suit of 
.p / . r- . r c_ II which the value as set forth in the plaint did not 

cIS, ”“'>>• “> 

regards its subject matter, is not excepted by the 
law for the time being in force from the cognuance of cither a Presidency or 
a Provincial Court of Small Causes, and the Court which passed it wishes it to 
be executed in Calcutta, Madras "or Bombay"* such Court may send to the 
Court of Small Causes m Cafeutta, Afadras "or fJombay''* as the case may be, 
the copies and certificates mentioned in rule 6 ; and such Court of Small Causes 
shall thereupon execute the decree as if it had been passed by itself. 

Amendment In Burma.— In rule 4 omit a "Presidency or' and "as the case 
may be” and substitute Rangoon for ** 02100111 , Madras or Bombay.''— G. B. 
Order of 1937. 

Notes — Decrees of foreign Court are governed by rule 4 (1917} M. W. N.49S = 

6 L. W. 361 = 36 M. L. J 539-40 Ind. Cas. 670. It is for the transferring Court to 
decide whether the transfer of a decree can or cannot be properly made, and once 
the decree is transferred it is not wiibin the powers of the Court to which the 
transfer is made to determine the correctness or propriety of the order authorising 
such transfer. This is so, even where the subject-matter of the decree is exempt 
from the jurisdiction of the executing Coort. The remedy of the aggrieved party is 
by way of appeal from ihe order of the transferring Court. An order of the 
Small Cause Court being the Court to which the decree was transferred for 
execution— that as the subject-matter of the suit was exempt from the cognuince 


Substituted by C. I. Order of 1937. 
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of the Small Caures Court and iberefore Ly virtoe of Order 2t, rule 4, the Small 
Cause Court had no jurisdiction to execure the decree, was accordingly set aside. 
40 C. \V, N. 257. 


6. [S. 223, sixth pJira ] Where the Court to which a decree is to be 
, , - sent for execution is situate within the same 

Mo..e oi trans er. district as the Court which passed such decree, 

such Court shall send the same directly to the former Court. But, where the 
Court to which the decree is to be sent for execution is situate in a djlTerent 
district, the Court which passed it shall send it to the District Court of the 
district in which the decree is to be executed. 

A’l B . — For local amendments in Allahabad, Lahore, Oudh and Rangoon. 
—Vidt infra. 

Scope — \Vhfre decree is sent direct to a Subordinate Judge tn anoiher Disttict, 
the Subordinate Judge has no jurisdiction to execute it- The decree must be sent 
to the District Judge. 4 Pat. iZ. J. 49=49 Ind. Cas. 374 : see also A. 1. R. >933 Lab. 
839. \\T)ete application for execution is not entertained by the Court having juris- 
diction to entertain it, nor propctly'transfcncd by that Courr to another Court, the 
transferee Court docs not derive jarisdictioo by the mere dliog of application. A. 
I. R 1921 Pat. 152=2 Pat. L. T. 374=6 Pat. L. J. 304 = (i92i) Fat. 186=62 Ind. 
Cas. 487. Where decree is traniferred to another Court for execution, the latter 
Court can entertain execution application even though copy of decree has oot been 
received by it. 144 Ind. Cas 923=38 M. L. W, I33 = t933 M. W. N. 789=56 M. 
693=65 M. L. J. 137— A. I. R. 1933 Mad. 627. Where peiiUon contams a prayer 
for transfer of decree and for handing over decree, papers to applicant, the latter 
prayer is so ‘distinct subject" and double Court-fee is not required. A. I. K. 1933 
Sind 34^ A Muosiff can transfer a decree for execution to the Subordinate Judge 
in the same disttict even where there is no express prayer for such transfer by the 
decre^holder. A. I. R. 1956 Cal. 57«=64 C. L. J 47. There is no justification for 
the view that if the m^e of transfer laid down in Order ar, r. 5, ts not strictly 
followed, the proceedings of the Court, 10 which the decree is transferred must of 
necessity be without jurisdiction. 164 Ird. Cas. 917 ; see also 64 C. L, J 47=^\,I. 
R. 1936 Cal. S71 • A. I. R. 1936 Lab. 765 = 164 Ind. Cas. 693 -3S P. L. R. 503. 

Procedure where Court dc- 6. ($.221] The Court sending a decree 
sires that its own decree «hill for execution shall send — 
be cxecnied by another Court 


(o) a copy of the decree, 

(6) a certificate selling forth that satisfaction of the decree has not been 
obtained by execution within the jurisdiction of the Court by which it was 
passed, or, where the decree has been executed in part, the extent to which 
satisfaction has been obtained and what part of the decree remains unsatis- 
fied ; and 

(c) a copy of any order for the execution of the decree, or, ;f no such 
order has been made, a certificate to that effect. 

JV. B . — Fit local amendments in Allahabad, Oudh, Peshwar and Rangoon.— 
yidi infra. 

Scope. — Decree FSp*rs shouldbs handed over to the judgment-creditor on his 

■ ■ ' *• ■ fit to be treated with such paper. 

inificate does not affect jurisdiction 
8. 944=35 C. W. N. 3oS = A. I. R. 
over by the same Jcfge it is not 
necessary to transfer the decree to himself with all nectssar)- documents. A. I. 
K. 19:8 Rang. 15=35 Rang. 613 = 103 led Cas. 654. Where decree is transferred 
to another Court for execution, the traesfernng Court can again transfer the decree 
to a third Court. A. I. R. 191S Nag. 29=25 N. L. R. i25 = ioi Ind. Css -79. The 
decree cf a Native State coming wiibin the pun lew of 5. 44 does nor cease (0 be 
a foreign judgment. 40 B. 551 = 18 Bom. L R.4S5=35Ind. Cas. 363. Where certi- 
fi:aic IS issued by the Court passing the decree and transferring it to another Court 
for execuiion, notice to execute the decree can only be issued by the Coait of traus- 
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fer 26 C. W. N. 292'»63 Ind Ca$. lt6. Where decree has been jransferreJ, ihe 
decree-holder cannot be compelled to make a second application for execution in the 
transferee Court. A. I. K 1924 Pat. l2o<«2 Pat. 909- 5 Pat L. T. 11 = 74 Ind. Cas. 
753. If the Court tr-ansferring the decree puts a wrong construction on the decree 
in the certidcaie, the judgment-debtor need not be directed to approach that Court 
{'• •" ■ f executing Cojft m ultra vires 

z » • . : . 925 Pat. 807=4 Pat 4to-- 

; : , L; • ■ • has been transferred, appli- 

c ■ • • ■ ■ • .... A. I R. 1934 Lah. 113 • 

7. tS. 225.] The Court to which a decree is so sent shall cause such 
_ . . . . . copies and certificates to he filed, without any 

^rtrl further proof of the decree or order for execu- 

wiihout proof or of the copies thereof, unless the Couit 

for any special reasons to be recorded under the 
hand of the Judge rerjuircs such proof. 


Scope 
pelenl to 
I5S2=‘I3I 
46 Ind. Ca 
= ro Bur. 
who is plaintnr or appellant 


‘'*1, executing Court is not com- 
J31 All. I9r“(«93'’> A L. J, 
•9 Pat. 829= i2)Ind. Cas. 138 ; 
>22 P R. 1919 ;36 Ind. Cas. 10 
of decreeing Court as to 
decreeing Court is final, execuiing Court 


cannat question it. A. 1. R. 1930 Bom. 141 = 31 Bom. L. R. 1254 = 34 B. 95 

= 124 Ind, Cas 236. An executing Couit to which a decree is sent for exe- 
cution can refuse to execute a decree which on the face of it, is abso- 

lutely bad and a nullity. A. I R. 1930 Rang. 337 = 1:9 Ind. Cas. 519. Where 
the decree is against a dead person, the Court to whom the decree is 

transferred can also refuse to execute decree as being nullity A I. R 1534 

Lah. 117 Otherwise, the transferee Court cannot question cither the validity 

** ' * • • . - t.. — jjj juj (jjjj 

Cas 376-33 P. L. R. 

553=53 A. 747-A I. 

j.,j. till wyji , .42 mu. was. 043-4/ i*». 3>«-‘*933 M. W. N. 187= 

A. I. R. 1933 Mad. 362 5 129 Ind. Cas. 138=9 Pat. 829=13 P. L. T. 149-A. I R. 

1931 Pat, 27. Judgnenc-debtor can question jurisdiction of Court which 
passed the decree even at the lime of execution. A. 1. R’. 1933 AU. 751=17 R.D. 
... w, — .. / j,..., - iihoul jurisdiction. 

* 4 . * R. 1933 Nag. ati. 

. ■ ■ • • • • cecution are same 

* • * ’• ’ A Court to which 

■ ■ ■ 7, has no power 

to go behind Ihe decree and to question, or to enquire into the jurisdiction of the 
Court which passed the decree. 38 Bom. L R. 1023 ; sccj also 13 Pat. I7 = A. I, R. 
1934 Pat. 203= 151 Ind. Cas 368. Under Order 2i, rule 7, the executing Court has 
no tight to enquire J//0 proof of the jurisdiction of the Court which passed the 
decree when copies of the decree, order for execution, etc, are forwarded to it under 
Oiderai, r. 6. But Order 21, r. 7, docs not seem to de.ai wuh the powers of an 
executing Court to deal with an objection as to jurisdiction if it raised on behalf of 


decree, firstly, because he did not possess the necessary pecuniary powers and 


1209=9 Luck. 435. 
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8. (.S. 226 .] Where such copies are so filed, the decree or order may, 
if the Court to which it is sent is the District 
Court, be executed by such Court or be trans- 
ferred for execution to any subordinate Court 

of competent jurisdiction, 


Execution of decree or order 
by Court to v»hlch it is sent. 


Notes— The District Court to which a decree is transferred cannot transfer it 
to some other District Court for execution. 21 W. R. 337 ; 3 C. 512; 8 I. A. 
16;. A subordinate Court of a District is entitled to execute a transferred decree 
by the order of the District Court. 23 C. 764. An order under this rule forward- 
ing a decree for execution IQ a subordinate Court by the District Court need not 
be signed by the latter. 23 C. 480 ; 5 Jnd Cas. 155=7 M. L. T. 132. Where a 
decree is transmitted by a Court, having jurisdiction over the property to which 
it relates, to a Court having no jurisdiction over it, the laiter Court cannot ex- 
ecute the same. 33 M. L. J. 7So=23 M. L T. 24=0918) M. W. N. 137 = 43 Ind- 
Cas. 79. The words "competent jurisdiction" under Order 21, rule 8, mean "compe- 
tent to sell in execution" and is not referable to territorial jurisdiction. 152 Ind. Cas. 
891 = 1934 M. W. N. 878 = 40 L. W. 284=A. I, R. 1934 Mad. 573. 


g. [S. 22 ?.] Where the Court to which the decree is sent for execution 
is a High Court, the decree shall be executed 
by such Court in the same manner as if it bad 
been passed by such Court in the exercise of 
its ordinary original civil jurisdiction. 

Local Amendment in Burma —For '’a High Court” read "the High Court’ 
V/tfe G. B. Order of i 937 - 


Execution by High Court of 
decree transferred by other 
CourL 



la respect of the execution of a decree 
ition and to the matters arising out 
App. 66. As regards the meaning of 
'0. Where decree passed by Small 
execution. High Court cannot make 
og. 197 . 


Application for £xecu(hn. 

10 . [S. 230 , first para.] Where the bolder of a decree desires to 
Applic,lio,,fore«cul.o». “"T.t '‘j »■= Court which 

passed the decree or to the officer (tf any) 
appointed in this behalf, or if the decree has been sent under the provisions 
hereinbefore contained to another Court then to such Court or to the proper 
ofBcer thereof. 

//, 5 .— For local amendment in Rangoon . — yitie infra. 


Scope.— In case of decree transferred for execution, application is necessary to 
execute the decree. A. I. R. 1924 Nag. 413=80^ Ind. Cas. 59 An application for 
transfer of a decree for execution by another Court is not a subsianiive application 
for execution. The transmission order in such a case is minisierial and not a 
judicial order A. I. R. I93S Lah. 508=158 Ind Cas. 127. Where decree is trans- 
ferred for execution application for exccation must be made to the transferee 
^ 1 thf ,rnn«r,>rr,nc. rnnrf. AIK. iciil l.ah ii=no Ind Cas 521 . 


Iresh notice is necessary. 19JO M. tv. Iv. luu Appucaiiua uidue uy ueciee-iiumei 

' ' ' ' j-t. 1. amount is not 

I « • m for the transfer of 

' * tbut an application to 

■ ' ict. A. 1 . R. 1926 All 

Itaneous or concurrent 
• the power of trans- 

■ ' I for execution. A. I, 
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R. 1927 Cal SSioji C. W. N. ess^iM Ind. Cst. Jti.^ 


Applications presented after 

W j, r-j 


appeal the decree of the first Court as 
be executed. 1J9 Ind. Cas. I38 = A. 
misdescription the decree was jjassed 


single application and a single procedure of atMchmenf and a single procedure of 
sale, otherwise if there were a multiplicity of applications and attachments and sales 
there would be considerable confusion. A. I, R. 193$ All. 402s»i57 Ind. Cas. 429 
Where a decree is transferred for execution without any reservation, the origin.al 
Court has no longer the power to execute the decree until and unless the decree is 
returned by the transferee Court with a certificate of nomsallsfaction Ic is, however, 
open to the original Court to re*tran$fer the proceedings 10 iissif or to some other 
Court. 152 lod Cas 128" A. I. R. 1934 Lah. 728-35 P. L. R 751. 


11 . [Ss. 226 , 235 ] ( 1 ) Where a decree is for the payment of money 
rtf.,.- the Court may, on the oral application of the 

Oral application. decree holder at the lime of the passing of the 

decree, order immediate execution thereof by the arrest of the judgment* 
debtor, prior to the preparation of a warrant if he is within the precinls of 
the Court. 


( 2 ) Save as otherwise, provided by sub rule ( 1 ) every application for the 
Written application. execution of a decree shall be in writing signed 

and verified by the applicant or by some other 
person proved to the satisfaction of the Court to be acquainted with the facts 
of the case, and shall contain in a tabular form the following particulars, 
namely : — 

(a) the number of the suit ; 

( 3 ) the names of the parties { 

(c) the date of the decree ; 

{d) whether any appeal has been preferred from the decree ; 

(c) whether any, and (ifany)wbat. payment or other adjustment of the 
matter m controversy has been made between the parlies subsequently to the 
decree ; 

Q) whether any, and (if an*' *■ * ' ' — u — _-j- 

for the execution of the decree, ll 

(iV) the amount with interc ■ 
granted thereby, together with . 

before or after the date of the decree sought to be executed ; 

(Ji) the amount of the costs (if any) awarded ; 

(0 the name of the pierson against whom execution of the decree is 
sought ; and 

C?) the mode in which the assistance of the Court is required, whether — 
ft) by the delivery of any property specifically decreed 5 
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{») by the attachment and sale, or by the sale without attachment of any 
property ; 

(jYi) by the arrest and detention in prison of any penon ; 

{iv) by the appointment of a Receis'cr ; 

(p) otherwise, as the nature of the relief granted may require. 

(3) The Court to which an application is made under sub-rale (2) may 
require the applicant to produce a certified copy of the decree. 

N. B . — For local amendmeots in Allahabad. C. P.. Madras and Ondb.— P'/<35f 
infra. 

Snb-section (IX— In casts of appIicalJons tor execution the primary considera- 
tion must be ihe interest of the decree-holder end where interests are likely to be 
jeopardised by the granting of any application for lime, Courts ha\-e no option but 
to execuie the decree. The Courts have power to stay execution against the person 
for such time as it ihioks reasonable unless there is something in the Code which 
prohibits such power. A. I. R. >9J5 Mad. 42=4? M. 474^20 L. W. 175 = 84 Ind. 
Cas. 134 An order made at the time of the decree, continuing an rfl/rr-rw attach- 

r..... •_ .!-« ..r 1^. — '^-itinn — cannot be treated aS 

■ • • .... . even wbeie such an order 

• ■ properly on the ground 

Sub-section (2)— Appellate decree whether confirming, varying or reversing 
the decree of the original Court is .the only decree capable of execution. Afresh 
application for execution is necessary. A. I R. 1930 Bom. 22$»*32 Bom. L. R. 
300=127 Ind. Cas, 199. Where decree-holder desires to execute ms decree by the 
arrest and detention in prison of the judgment-debtor, the executing Court cannot 
deprive him of bis right acd compel him to accept payment in instalments. A. I. R. 
1930 Lah, 320=30 P, L. R. 736=125 led. Cas. 6t. The verification need not be 
signed by all the decree-holders when there are more than one. A. I. R. 1924 Pat. 
23=2 Pat. 8c9=4 Pat, L. T. 5r3“(i923) Pat 229=1 P. L. R. 453=74 Ind. Cas. 174. 
This rule is no bar to ibe maintenance of concurrent execution. A. I. R. 1923 Pat. 
234«*2 Pat. 328=4 Pat. L T 99-(i923) Pat. 61=71 Ind. Cas. 741. Defect jn not 
mentioning the date of disposal of a previous application (or execution is not 
material where numbers ofcxecutioo case are given. Where cross-decree could not 
be set-off It need cot be mentioned. A. I. R. 1924 Cal. 398=71 Ind. Cas. 1054. 
Where decree-holders deliberately refnined from mentioning a previous adjustment 
in their application for execution application was held not in accordance with law, 
A. I. R. 1924 Nag 185 = 78 Ind. Cas. 291 ; see also A. I R. 1926 Nag. 164=89 Ind. 
Cas. 1009. Omission to state to the application for execution names of all the 
peisors interested in the decree, is not such a decree as would invalidate the execu- 
tion proceedings. A. I. F. 19-6 C^l 811 = 30 C. W. N. 562=96 Ind Cas. 692. 


execution application being under ihe impression that decree-holder was still a 


must be deemed to be one made under Order 30, ruleii(2), C. P. Code, and 
Although passed on an application made after six months of the decree, it would be 
binding till Set aside in appropriate proceedings, 41C. W, N 480. 
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A. I. R. 1928 Lah 7*aiii Ind. Cas.3S9. Where a sum has been paid up, and the 
interest on the sum has been waived, the decree-holder’s application to execute the 
decree should be dismissed. A. I. R. 1929 Rang. 182* 1 19 Ind. Cas. 223. J 3 ona fide 
defects as regards the names of defendants do not render the applic-ation for 
execution invalid. A. I. R. 193a Mad. 171 =>119 Ind. Cas. 59^. Executing Court has 
an inherent power to stay or defer the issue or operation of its own processes in 
cases demanding the exercise of such power In the Interest of justice. A. I. R. 1927 
Cal. 581 = 31 C. \V. N. 6S3=to2 Ind. Cas. 513. The decree-holder has the right to 
execute his decree In the manner he desires. Court has no reason to refuse to allow 
.t.„ .j--.., A ofTice (utniture of a pleader. A. 

; - .5. 291. It is not reasonable to 

•■ ■ ■ ... . « win deprive them of their liveli- 

• • • rich will be rcasonabi/ fair to the 

■ ■ ■ •• • • * I >82 Ind. Cas. S27. Where applica- 


ebject aed the power-of-attoroey was presented a month before the application for 
execution would have been time-barred, the application for execution was held to be 
a proper application. A. I. R. 1929 l^h. 478-113 lod, Cas. 781. 


^Vhether an omission is or is not material will depend on the facts of the 
...I-—.- iheir dates 






' whole of the 
5 S 4 ' Pitcee- 
as such fresh 
M-1925 Pat. 


lion for execution is made by a person other than the decree-holder. All t^atis 
necessary i$ that the Court should be satisfied that the person who signed the veri- 
fied application is acquainted with tho facts of the case. A.I.R.i9Z4Cal.8ii — 
28 C. W. N. 687 = 80 Ind. Cas. 313. Where application for execution was rejected 


An application for execution containing formal defect is an application in 
accordance with law. 40 M. 949=21 M. L T. 2S7*=J L- W. 648=32 M. L. J. 621 — 
38 Ind. Cas. 136 ; see also A. 1. R 1932 Siod 29— >5 S L. R. 156=65 Ind. Cas. 14. 
Where applic.ation for execution 1$ not in tabular form it should not be rejected. 
A, 1. R. 1921 Lah ^7=t L. B. R. i6a. AppUcatiod for execution must comptv with 

the requirements of the rules. The C - ' **■- — aUg,, 

it 10 be amended 2 Lah. L. J. 104=3 • ' "® al»o 

4 N. L J. 207 = A. 1. R 1921 Nag. 90'. ■ aid of 

execution. 6$ Ind. Cas. 120; see ■ . 56=65 

Ind. Cas. 14 Court may treat a subsequent application to amend the previous one 
as a fresh application itself. 5S Ind Cas. in Rule 11 (2) makes no mention ofa 
temporary alienation of land. 2U P. L. R Lah 96 = 115 L. R- 19JQ-2 Lah. L. 
J. 398 — 58 Ind. Cas. 603. Court can allow the amendment of the application for 
C. 1’. Code— 72 




570 


THE CODE OP CIVIL PROCEDURE. 


[0,21, r.ll. 


execution already filed by the addition of other properties to the list of the properties 
sought to be attached. A. I, R. 1913 Pat. 224 *=4 P. L J 99=71 Ind. Cas 741. 
Where mortgage decree is against some of the owners of the equity of redemption, 
decree cannot be executed against them. 47 Ind. Cas. 907. Decree-holder has a 
right to withdraw even after issue of sale proclamation. A. I R. 1922 Pat. 525®“* 
Pat. 232 = 3 Pat. L. T. 445 = 6$ Ind. Cas. 132. 

11. L... — f„.* — -t jjj, order is passed by Court it should be 

I ' • .' 4 All. 481 (F. B.). The mere omission from an 

■ ■ ■ required by Order 3i, rule it, would not 

■ ■ ■ ■ ccordance with law, if the omissions are not 

such as to make it impossible for the Court to issue execution on it. If the applica- 
tion, though defective in some particulars, is one on which executions could be 

lawfully — >•— •. i.„ 

A. I. R. ! I ■ • ' • . . 

not ment • ■ .... ... 

the orai' . i , j . ‘ ■ 

Where i 

for execution need not be in form prescribed under rule 11. A. 1. R. 1934 Lab. 
58. In appheatton for execution, relief (o seM property not siiuaterf n ithia the jurisdic- 
tion of Court cannot he granted. 134 Ind Cas. 1182 = 25 S. L. R. S28 = A. 1. R. 1932 


accordance with law” means fulhlliog requirements of law. 14: Ind. Cas. 489= 
27 S. L, R, io 9=A. I. R. 1933 Sind 78. Showing date of decree wrongly does not 
affect validity of application. 134 Ind. Cas. 1182=258 L- R 528=A I. R. 1931 
Sind j6o. When portion of decretal amount is deposited in Court, decree-holder 
cannot take out execution for full amount. 241 Ind Cas. 297=11 Pat 706=14 
p T rr I T> c/v - not in accordance with law 

• 131 All. 722. As regards 
41 Ind Cas. 389=34 Bom. 

: ■ .no power to a'ter or vary 

138 Ind. Cas. 583=54 A. 
' ' •• cannot be said to be not 

■ ■ • y affidavit and certificate 

• ' 378 = A. I. R. 1932 All. 484. 

Where in a mortgage decree if the decree-holder is asking for sale of only one item 
of property, execution may be refused if the Court thinks this as improper. 129 
Ind. Cas. 708 = 53 A. 39J = ('93U A- L- J- io8=A. I R. 193? AH. 85 Order passed 
on time-barred application is not nullity. 138 Ind. Cas. 583=54 A. 573=1932 A, 
L. j. 365=A. I. R. 1932 All. 373 (P- ® )• 'Vbere an application is made by the 
decree-holder against Judgment-debtor for delivery of possess'oa and there arises a 
dispute between the former and the transferee of the judgment-debtor for mutation 
of name, a second application against him under this rule is maintainable. 144 
Ind. Cas. 70 = 1933 A. L. J. _:i3=55 A. 235. After sale, subsequent settlement 
between decree-holder and judgement-debtor does not extinguish the right of 
auction purchaser. 137 Ind. Cas 735 = 33 P. L. R I46 = A. I. R. 1932 Lah. 23t. 
If minor ratifies application made by bis next friend within three years of his 
attaining majority, such ratification renders application valid. 135 Ind. Cas 207 = 
33 P. L. R. 2S0=A. 1. R. 1921 Lab. 60a 


' Stib-seotion (3). — Copy of the whole decree is not necessary for the purpose 
of executing a decree. Copy of the relevant portion of the decree is sufficient. 
A. I. R. 1930 Cal 804 = 57 C. 996= 129 Ind, Cas. 780. An order for a copy of the 
decree Is wholly needless, when the Court in which an application is made is the 
very Court which made the decree especially to a case when the cost of procuring 
acopy IS prohibitive. A. I. R. 1930 Cah 804=57 C. 996= = i29lnd. Cas. 7S0 j 
see also 11 C. L. J. 243 5 15 C. L. J. 89=16 C, W. N, 736. 
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12. (S 236] Where an application Is made for the attachment of any 
.• / ..I * . movable propatty belonging to a judgment- 

of movab^ pmpmy“ noT "n ^ Possession, the decree- 

judBment-debioj’s possession, shall annex to the application an 

inventory of the properly to be attached, con- 
taining a reasonably accurate description of the same. 


iog to himself and some to the judgment-debtor, inventory is necessary before an 
attachment can be ordered. A. 1 , R. 1930 Bom. 65 = 31 Bom. L. R. I29t«*i22 
Ind. Cas. E56. An application without an inventory is not in accordance with 
law wiih'n the meaning of Art. 182 of the Limitation Act. 37 A. 527 = 13 A. L. J. 
706=29 Ind Cas. 479 j see also (189I) A. \V. N. 54 ; (1896) A. W. N. 47 - As 
regards meaning of accurate description, t'rVc 9 Ind. Cas. 729=2 M. W, N. I 33=*9 
M. L. j. 319. 


13 . [S. 237 .] Where an application is made for 
Applicio. for =„»chm.n. f 

of immovable property to ^ judgment-debtor, xt shall 
contain certain particulars. 


the attachment 
belonging to 
contain at the 


(a) a description of such property sufGcient to identify the same and, 
in case such property can be identified by boundaries or numbers in a record 
of settlement or survey, a specification of such boundaries or numbers ; and 
(3) a speciGcation of the judgment debtor’s share or interest In such 
property to tlie best of the belief of the applicant, and so far as he has been 
able to ascertain the same. 


iV. J.— For local ameodment In Ringoan.— K/.* t/t/’ra. 

Scope.— Decree holder has his choice to proceed wUh*any property he likes. 
A.!, R. 1928 Mad. 713 = 27 L. W. $44=109 fnd. Cas. 872. The description 
should be sufficient to ideotify the property, is W. R. 488; 18 W. R, 411 t i B. 
6oi ; 14 A, 199 An application not ’• ‘ -•.-j ». ,jjg 

is not valid for the purpose of Art. * ‘ > Bom. 

128 = 31 Bom. L. R. 1368 = 129 Ind ' ■ lecree- 

holder’s gross negligence in describing that whole held belonged to iiis judgement- 
debtor, 134 Ind. Cas. 269=27 N. L. R. 318=14 N L. J 2 o=A I. R 1931 Nag. 
116 Execution creditor should specify the share or interest of the judgment-debtor, 
AIR 1927 Mad. 311 = 52 M, L. J 68=99 Ind. Cas, 838. Where the application 
IS not in compliance with Order XXI, role 13, Court has an option under Order 
XXI, r. 17, either to reject the application or to allow the defect to be remedied 
within a fixed time. A I. R. 1926 Mad 260=49 M L. J. M. W. N. 917 

= 92 Ind Cas 109 .see also 34 Ini Cas- 955=65 IM.. R. 1916=202 P. W. R. 1916; 
35 Ind. Cas. 368. 


14 . [S. 238 .] Where an application is made for the attachment of any 
D.,..-, .... ,--,..1.- — . land which is registered in the office of the 
.xuac. horn cSll.ctor-. Collector, the Court may require the oppticant 

ter m certain cases *0 produce a certified extract from the register 

of such office, specifying the persons registered 
as proprieton of, or as possessing any transferable interest in, the land or its 
revenue, or as liable to pay revenue for the land, and the shares of the regis- 
tered proprietors. 

Scope — In the c.nsc of attachment of Revenue paying estate, the judgment- 
creditor must supply the information mentioned in the rule, ii W R. 175 An 
application by the decree-holder for extension of time for enabling him to supply ihe 
information under this section is a stcp-in-aid of execution. 3713 317 = 17 Ind. Cas. 
969 = 14 Born. L U. 1204 rrclitnhiary attachment Is not necessary in an application 
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for sale in execution of a decree passed for site of mortgaged property. 5 0 . L. J. 
.414=47 Ind. Cas. 639 


15 - fS. 231 .] (I) Where a decree has been passed Jointly in favour of 
more persons than one, any One or more of such 
persons may, unless the decree imposes any 
condition to the contrary, apply for the 
execution of the whole decree for the benefit of them all, or. where any of 
them has died for the benefit of the survivors and the legal representatives 
of the deceased. 


Application for execution 
by joint decree-holder.' 


( 2 ) Where the Court sees sufficient cause for allowing the decree lo be 

— — j. — iIjJj rule it shall make such order as 

interests of the persons who have not 


Scope.— One decree determining rights of several parties is 3 j'o-nt decree. 
139 fnd, Cas. 3g7 = A. 1 . R. 1932 Pat. 261 = 11 Pat. 4 <S '=13 P. L. T. 719 Order 2i 
rule 15, C.P. Code, refers to a decree which has been passed jointly in favour of more 
than one plaintiffi It does not apply when (be decree is passed in favour of one 
person only. A. I. R. 1934 Pat. 627=152 !nd. Cas. 776. Joint decree-holder 
executings decree to which he and others are entiiled executes the decree 
Jac/e for the benefit of all, anless there is a direction by the Court or in the decree 
Itself which permits execution for the benefit of the executing creditor alone. Any 
amount received by the executing creditor whether m Court or outside the Court 
during the pendency of the execution application must execute for the benefit 
of all the joint decree-holders. A. I. R 1928 Mad. 800a 112 Ind. Cas. 410. Court 
has power to pass proper orders to protect the interest ol all the decree-holders 
where some only out of many joint decree-holders apply for execution. A. I. R, 
1926 Cal. 811-30 C. W. N. 562-96 Ind. Cas. 69* 5 A I. R 1937 Pat 253. 
Where no objection has been raised by other decree-holders in the executing. 
Court, objection cannot be raised in appeal A I. R. 1926 Mad. 1198-24 L- 
W. 711— 97 Jnd. Cas 375. Ahbough portion of a decree can be legally transferred 
decree must be executed as a whole and not piece-me.al. 15 P, R. i 9 > 7-39 1 °^. 
Cas. 654 j see also A. f. R. 1926 Oudb 603— a Luck. 259— 3 O. W. N. 160— 97 Ind. 
Cas. 896 ; 4 Pat. L. J. 575 = 1919 pat. 349-S3 Ind Cas 803 { A. I, R. J9*S Caf. 759 
-33 C. W. N. 192=115 Ind Cas 513 ; A. I. R. r 93 * Mad. 330 ; (936 A. M. L. J. 
32 5 130 Ind. Cas. 4o3*A I. R. 1931 Lab. 5 ; A. I. R. 1934 Pesh. 40 5 but see l Pat. 
L. T. 426=58 Ind Cas. 212. This rule allows one of several decree-holders to apply 
on behalf of all joint decree-holders. Judgment-debtor cannot object that steps, 
have not been taken to safeguard the interest of the other decree-holders when 
they themselves have made no complaint. 54 Ind. Cas. 924. A decree jointly 
owned by two persons, although originally passed in favour of one individual only 
in the presence of, with notice to and on refusal by one joint-owner to join, may 
properly be executed by the other. 39 C* W. N. 95 r. In case of a joint decree 
payment to one of the two joint decree-holders can only, absolve the judgment- 
debtor in respect of the share of that particular decree-holder. A I R 1935 Nag. 
25 = 31 N. L. R. 271 = 156 Ind. Cas. 1003 Where out of four joint decree-holders 


would be entitled to recover a share of the properties purchased at auction. Hence 
where a decree is passed in favour of two brothers and only one of them signs 
the execution application and purchases properly in execution, the other bro- 
ther is also entitled to a share in the property. A I. R. 1935 Lab. 484=157 Ind. 
Cas. 482. If the executing decree-holder is not duly prosecuting the execu- 
tion of a decree, the part transferee of a decree should be allowed to 
execute it. A. I. R. 1921 Mad. 599=44 Mad. 919 = 41 M. L. J. 3t6=i4 
L. W. 287=1921 M. W. N. 649=69 l“d. Cas. 337. In case of joint decree, or 
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the death of one decree-holder, . r— 

decree for their own benefit an • ■ 

Cas. 1008, Where decree is pa”' . • . ... 

defendants who are co-sharers ■ ■ ■ t. ! * 

decree at the instance of the ■ ■ I ' 

rights of the plaintiff. 44 Ind. (' ’* *1 '• -• '• 

can execute a decree under 1 • • 4^ 1 j , , " ' • 

Partition decree is not a joint decree. A. I. R. 1922 Mad. 456== 16 L. W. 392 = 
(1522) M. W. N. 518=43 M. L. T. 379=>3t M. L. T. 311=70 Ind. Cas. 296. It is 
not competent to oae of several joint decree-holders to grant full discharge of the 
decree out of Court or to certify to the Court complete satisfaction of the decree 
without the concurrence of all the decree-holders. A, I. R. 1923 All. 494=46 A. 401 = 
L. R, 4 A. 516 = 21 A. L. J. 303 = 74 Jnd. Cas. 687; A. 1. R. 1929 Lah. 462 = 1)9 
Ind. Cas. 4261 but see A. I. R. 1927 Pat. 339=8 P. L. T. 708 = 103 Ind. Cas. 


of them in execution, purchase it for the benefit of all and they are entitled to 
respective shares in the property. A. I. R. 1924 All. 813 = 78 Ind. Cas. 814. Where 
requirements of rule 15 is not coftiplted with by inadvertence or otherwise,- defects 
can be remidied by the Court. A. I. R. 1930 AH. t88=(i93o) A L. J. 474“«22 Ind. 
Cas 179. One of the several decree-holders can execute a decree on behalf of all. 
It is not necessary to state that the execution has been sought for the benefit of all. 
The Court may impose conditions, if necessary m the form of provisions of security. 
A. I. R. 1930 Lab. 603 : see also A. I. R. 1928 Cal. 559 = 56 C. 23 = 117 Ind. Cas. 677 ; 
A.I R 1938 Cal. 861=33 C. W. N. 1107=118 Ind. Cas 337 f A. 1. R. 1934 Bom. 


ueuee. A 1. K. 1920 dine' • ' 

Assignee of a part of d« 

Bom. 59. This rules does not apply where joint decree has been satisfied tn 
part before application for execution. A. I. R. »934 Cal. 465=38 C. W. N. 263. 
On report of only one of joint deciee-holdet's satisfaction of the whole 
decree cannot be entered, A. I. R. 1934 Mad. 330 = 57 M. 656 = 66 M. L. 
1.656. Where the final Court's decree Is joint this rule applies and the 
nature of the lower Court's decree is immaUrlal. 139 Ind. Cas 397=23 P. 
L. T. 719 = 11 Pat. 445 = A. I. R. 1932 Pat. r6i. One of the surviving decree- 
holders who were members of the Joint family can apply under this section 
for execution of the whole decree. 240 Ind. Cas. 393=12 Pat. 42 = 13 P. L. T. 
579=A.I, R. 1932 Pat. 359 , see also A. 1, R 1933 Pat. 609 Where execu- 
tion application is made by one of several joint decree-ho'ders and objection 
is made by other decree-holders that application is a fraud, Court can disallow 
execution. 140 Ind, Cas, 872 = 2932 M. W. N. 2333=37 M. L W. 79=64 M. L J. 
22 = 56 M. 3i6 = A. I R. 1933 Mad. 157, Where the decree is in the name of a 
firm and the partnership has been dissolved, execution can be taken out by some 
partners. 131 Ind. Cas. 376 = A. I. R. 1931 Lah 537. Omission to mention 
names of persons interested in the decree docs not render proceedings invalid. 
13s Ind. Cas. 207 = 32 P. L, U. 290=A. I R. 1931 Lah 600 ; see also A 1 R. 1933 
Lah. 655=14 Lah. 212-139 Ind Cas iSi=33P.L R. 549- Where a decree is in 
favour of brothers and decree is allotted to one on partition, notice to other 
brothers is necessary, where execniion application is made by the said brother 
for his own benefit, 145 Ind, Cas. 7I5=A. I. R. 1933 Lah 432 A member of the 
joint Hindu firm in whose favour the decree existed is entitled to apply for 
execution of the whole decree for the benefit of them all, especially when all the 
other members of the firm have come forward in Court nod stated that they had 
no objection to the execution of the decree by him A. I R. 1934 Pesb. 76. 
Application for execution by one of the decree-holders with the assent of the other 
is 10 accordance with law. A. I. R. 1934 Dorn. 216=36 Bom. L. R 437=58 B. 428. 

Order under rule 15 is not appealable. A. I R. 2924 Mad, 418=70 Ind. Cas. 3:9. 
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16 . [S. 232 .] Where a decree or, if a decree has been passed jointly 
in faTonr of two or more persons, the interest 
Applicaitoa for execution by gf any decree holder in the decree i» transferred 
transferee of cecree. assignment in writing or by operation of 

law, the transferee may apply for execution of the decree to the Court which 
passed it ; and the decree may be executed in the same manner and subject 
to the same conditions as if the'appUcalion were made by such decree-holder : 

Provided that, where the decree or such interest as aforesaid, has been 
transferred by assignment, notice of such application shall be given to tbs 
transferor and the judgment-debtor, and the decree shall not be executed until 
the Court has beard their objections (if any) to its execution; 

Provided also that, where a decree for the payment of money against two 
or more persons has been transferred to one of them, it shall not be executed 
against the others. 

iV. 5 .— For local atcccdtnecis to C. P., Latere, Peshwer and Rasgoca.— 
ir/rj. 


Scope.— This rule only eoatemplates the occastoa when the assignee from a 
jndgmect'Creditor comes before the Court to apply for executioa far the first time; 
ii does not apply each time he conies to get the decree executed. A. L R. 1934 Rang, 
lot ; see also 131 Ind. Cas. 171. to case of transfer of decretal rights, original 
decree-holder can still execute cntil name of transferee is snbsiitcted, A. I. R. 1934 
Fesh. 40. Mere declaratioa of rights cannot take place of assignmeat of decree. 
A. I. R. 1934 .Mad. 47 t. Execueioa application by assignee of decree can be mads 
only to Court passing the deaee. A. L R, 1934 Lab. fi4S. The prorisions contained 
in rule >6 does sot mean that the Court, which pissed the decree and to which an 
application has to be made for execution by a transferee of the decree, ceases to be 
an exeCBtion Court. The application for the traesferee must be as application for 
execution of a decree. 149 led. Cas. siSsA. I. R. 1934 .AIL 443. Assignee is entitled 
to execution if conditions are saUsSed. A I R. 1934 Lah. 64$. Section 43 is subject 
to Order SI. rule t6. A. I. R. 1934 Mad. 64S. Where execution applicntion by 
assignee is presented in wrong Cmn. defect is one cf procednre and the judgment- 
debtor aeqatesaog by cot raising obtecioa cannot challenge legality of proceeding. 
A. L R. 193S Lah. 648. 

Assignment most be In wtiiing. Mere record of assignment is not enongb. 
A.I. R. 19J4 Lah. 328 Assignee cf part of decree is not entitled to execute 
the decree. A. I. R. 1934 Bom. 59 - Judgment-debtor cannot plead payment 
not recorded in answer to application by transferee under rule t6. A. I. R. 
1934 AIL 445. Where a deed of transfer of a decree recites an uncertified 
payment and states that the transferee has to recover the balance remamlcg due, 
the judgment-debtor is entitled to the deduction of the oaccrtified payment A.I R. 
1936 Mad. 472*1936 M. W. N. 135 = 161 Ind. Cas. 8jo An assignee of a decree 
by operation of law, by right of succession or inhctiunce, is entitled to execute the 
deci« under Order 21, rule 16, C. P. Code. 59 B. 417=157 Ind. Cas. 638 = 37 Bom. 
L. R. i;o=A. I. R. 1935 Bom. 29S. A f^njmzdjris competent to take out execntioa 
of a decree as the transferee thereof. 39 C. W, N. lo73- Under the provisions of 
, yv” •* ’ O'-*- *>••’•« a combined application 

' ■ ate soGcient facts, in the 

, . . . . ... 1 it is not necessary to 

m • •• . . - are made with tabular 

- . “ . ■ . *' I compel the assignee to 


till the transferee is formally recogniitd by the Court by substitution of his name 
for that of the origiaal decree-holder .A. L R. 1953 Nag. 230 ; see also A. I. R. 
1935 AIL 1001 = 1935 A. L. J. 1179 - An application made in the form of an execution 
application asking for the assignee to be brought on the record and not making any 
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a person has become the owner of the decree by some transaction /«o;. yi 
M. L. J, i6t«44 L. W. 336- A. I. R. 1936 Mad. S43- Where a request is made in 
the application for issue of notice, no separate appbcaiion for notice to the assignor 
is required. 1936 A. M. L. J. 79, 


*— • . — . • ...I...*. ... — names are made. A. I. R >911 

■ * •« ■ ‘ransferees ofdecree by operation 

< . ••• • made to Court passing decree. 

A. 1. K. 1930 Cai, 6 i4»=34 C. w. N. 43/ — lay iii'i. Cas. 572 5 see also A. I. R. 1930 
CaL 614 = 34 C. W. N. 437=*57 C. 1137—129 Ind. Cas. S72. This rule does not 
apply when the application is by the person in whose name the decree stands, 

-t ... — , jjg informal transfer of the same. 

>ignee of a decree can execute 
ind 1 = 119 Ind. Cas, 542 : see 
I R. 1931 Oudh 69=7 O. W. N. 
oa-. 34J .y-, X.-.. 'SLah 3S=»ioLah, L. I. 133- 

28 1*. L. R. 239=100 Ind. Cas. 545 5 1918 M. W. N. 226=7 L. W. aor = 43 Ju'J. Cas- 
801 5 but see 40 M. 296=2 U. P. L, R. Lab. 42=54 Ind. Cas 9^4 ; 35 Ind. Cas 359= 
12 Ind. Cas. 657. ^rnamrVtir assignee for one of the judgment-debtors, must prove 
his title before he can execute decree 4 L.W. 534=35 Ind. Cas 624, Executing Court 
is competent to substitute name of ienamt assignee. 10 L. B R. 280—13 Dun 
L. T. 173-63 Ind. Cas. 399. 


Purchaser of suit property apply. 

A. I. R. 1932 All 98=66 Ind. • . • 3 Pat. 

L. T. 625 = 69 Ind. Cas. 959. .... . I. j^. 

1921 Mad S99 - 44 M 9t9-4 " * . * •• •. 649- 

69 Ind. Cas. 337. purchasers of property after decree are not decree-holder’s 
representatives unless their names are substituted. A. ). R. 1934 Bom. 426=36 
Bom L. R. 833=80 Ind. Cas. 349 Purchaser of suit property pending suit Is not 

j.i.-,..*. j... apply. A. 1. R. 1924 Cal. 66l“St C. 

* ' «=8olDd. Cas 8S1. If transfer is recognised, 

* • of transferee is unnecesssry. 33 Ind, Cas. 71. 

‘ ■ ■ execution of easement decree to decree-holder 

transferor if the iwnsferee does not apply for execution. 18 M. L. "r. 499*29 

M. L. J. 693=2 L. W. ii22 = 3t led. Cas. 542. Purchaser under mere contractor 
sale does not get title to decree by operation of law. 43 C. 59o=43 I. A. 108-14 
A. L, J. 527 = 20 C. W. N. 866-{i9«6) 1 M. W. N. 403-18 Bom. L. R. 509-24 
C. L. J. 67-10 M. L. T. 25-31 M. L. J. 248 (P. C)- 34 Ind. Cas. 69. Non-recogni- 
t’on of assignee does not prevent good title passing to his transferee. 33 Ind. 
Cas. 558. 


Decree-holder can apply for execution so long as transfer of decree is not 
recognized by Court. 3 L. W. 521 — 34 Ind. Cas. 791. No application under the 
rule can be made to execute a preliminary decree, and If made is premature, though 
final decree and sale are also prayed for. 32 Ind. Cas. 981. Rule 16 does not cive 
power to assignee or any individual decree-holder’s rights to apply for execution 
IS P. R, 1917-39 P.d. Cas. 654. Assignee of a mortgage-decree can execute 
It by getting the mortgaged propeiiy sold. 27 C h. J. ito — 41 Ind. Cas. 

269. Purchase of decree by pleader ' ’• ' ■* j.l.— r _k 

for his clients, does not release • : . * 

491 = 27 C.L.J. 388=44 Ind. Cas »3 • - ■ ' 

suit, before preliminaiy decree is not „ ... . . . . ■ 

J 1 — iiP W R I920-28 P.L.R J920— 55lnd Cas. 983 Purchaser of property 
with arrears of rent in mortgage-decree will be deemed to be ass'gnee of rent decrees 
obtained by mortgagor. 25 C. W. N. S63— 57 Ind. Cas. 874- Transfer of decree 
must be of whole decree and not portion A. I R. 1922 All 101=66 Ind. 
Cas. 670 ; 43 M. L. j. 76 i-:6L. W.758— 31 M L. T. 463=71 Ind. Cas. 334 S but 
sec A. 1. R igji Pat. 180=2 P. C T. 619=6 Pat. L. J. 358=62 Ind. ^s. 3a 
Real owner can execute decree obtained by trustee on trust being declared invalid, 
he is deemed as assignee from ex-trusL A. 1. R. 1924 Pat. 343=4 P. I-. T. 731 
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*=2 Pat. L. R. 27*=8 o Ind. Cas. 652. Judgrocnt-debior and decree-holder can 
question decree-holder’s title. A. I. R. 1925 Pat. 4^3=4 Pat. 120* 86 Ind. 
Cas. 564. 

Real owner of assignment cannot execute decree. Person in whose name assign- 
ment is made can alone execute. A.I.R.igis Mad. 7oi««48 M. SS3“48 M.L.J. 4*9= 
2r L. W. 54S>:88 Ind. Cas. 409. Assignment cannot be effected by release. A. I. R. 
1927 Pat. 170=8 Pat. L. J. 163= lor Ind. Cas. 616. Legal representative must apply 
for execution and not for substitution only even though predecessor's execution 
application is pending. A. I. R. 1927 All. 165=49 A. 509 = 2$ A. L. J. 249=104 Ind. 
Cas. 1 16. Assignment in anticipation of decree is valid. A. I. R. 1927 Nag. 405= 
106 Ind. Cas. 54. Assignment is enforceable from date of assignment and not from 
date of substitution of names. A. I. R. 192S Smd 71 = to6 Ind. Cas. 54. In case of 
3 transfer, the deed of transfer must be looked at for determining if the decree is 
transferred. 128 Ind. Cas. 584. Legal representatives brought on record can 
continue execution application made by the deceased. A. I. R. 1930 Sind 282=123 
Ind. Cas. 303. An application by the transferee of a decree for execution after 
substitution of his name can be entertained only by the Court which passed the 
decree, and the Court to which the decree has been transferred has no jurisdiction 
to entertain it. 39C. W. N. g6i. No particular form of assignment is prescribed 
' ’ •»,••• • ^ oiher provision of law. Any- 

• y shows that the intention was 

is an assignment in substance 
’ • 33b“A. 1. R. 1936 Mad. 543= 

• • formal assignment in the sense 

of document which in form purports to assign the decree is not required by law 
provided the orders of the Court amount to an assignment of the decree is 
substance. Wif. Where the assignee of a decree has, at the time of assignment, 
knowledge of a suit pending at the instance of the assignor's judgment-debtor 
against the assignors, he purchases the decree subject to the right of the judgment* 
debtor to claim a set-oiT uhenhe comes to execute his decree. A. I. R. 193^ 
Pesh. 33. 

Real owner can execute decree obtained in name of after latter's 

death. A. I. R. 192S Cal. 835=114 Ind. Cas 495- A partial transfer of decree is 
valid and can he executed by assignee. A. t. R. >928 Mad. 713=27 L. \V. 
544=109 Ind. Cas. 872 ; A I. R. 1928 Lah. 70=107 Ind. Cas 603. The transfer 
of a money decree is in no way affected 00 account of the attachment of the decree. 
A. I. R. 1929 Pat. 1=7 Pat. 726=9 P.L.T. 822 = 113 Ind. Cas. 673. Assignment 
if not bogus is not invalid for want of consideration. A. 1. R. 1928 Mad. 458=109 
ind. Cas. 617. Recognition of assignment of decree by Court gives fresh starting 
point of limitation. A. I. R. 1929 Mad. 252 = 29 L. W. 203 = (i929) M. W. N. 
78 = 56 M. L. J. 555=52 M. 590=118 Ind. Cas. 775. 

Assignment is enforceable even without substitution of names. Assignee can 
object to attachment after assignment. A. 1 R. 1928 Rang. 25 = 6 Bur L J. 
221 = 136 Ind. Cas. 85. Rule 16 applies only to substitute along with execution. 
A. 1. R. 1928 All. 299 = 5 oA 62X = 26A.L J. 417=109 Ind. Cas 412 : see also A.I 
R. 1928 Oudh 30 = 3 Luck. 126=4 O. W. N. 1025=10$ lud Cas. 6iJ. Assignment 
.r ...--i-.j — cbing creditor. A. I. R. 1927 Mad. 

■ . Assignee has to apply for substl- 

- not every time he seeks execution. 

■ I • Ind. Cas. 4. Where after death, of 

• . . 1.. X -r..-i — » ffnami assignee claimed to execute 

■ • • . • . jcstion. A. I. R. 1927 Mad. 903=26 

■' .... 639 = 53 M. L. J. 568 = 105 Ind. Cas. 

^ ; , . . ■ ■ Cas. 856. 

Rule 16 does not prevent an agreement between the decree-holder and some 

. , . . j.L — . J--... md pay to them the amount ad- 

9=99 Ind. Cas. 902. The rights of 
• only after substitution and starting 
. 26=5 Bur. L. J. 181 = 93 Ind. Cas. 

.309. Purchaser of property included in a decree does not thereby become the 
assignee decree-holder. A. I. R. 1927 Mad. 340=98 Ind. Cas. 856. Assignment of 
fractional inteiest by mortgage or otherwise is valid. A. I. R. 1926 All. 346=48 A. 
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435*24 A. L. J. A3o»92 Ind. Cas. 376* The expression “a decree for payment of 
money against several persons" signifies a persona! decree. A. I. R, J9 j 6 Mad. 
1141 = 51 M. L J* 443“98 Ind. Cas. 36. Rule i6is not applicable to the case of 
transfer of preliminary decree in partition suit. A, I. R. 1936 hfad. 1139=34 L. W. 
391 = 97 Ind. Cas. 754. Decree-holder of the decree-holder does not become a 
* transferee” ol the decree-holder by operation of law within rule 16. A. I. R. 19:6 
Pat. 330 = 5 Pat. 5*1=7 P. L. T. 793*^ Ind. Cas 446 Rule 16 is not exhaustive of 
the mode of transfer. A. I. R. 1916 Mad. 38i = 5o M. L.J. 79=92 Ind. Cas. tosr. 
«r_.. — „ j. — . •_ purpose of second proviso to rule 16. 
■ ■ •«-5 L. W. si 5 «i 926 M, VV. N. 224 = 51 M. L. J. 

*• “ <8=47 M. L. J. 434 = 20 L. W, 465 = 192451. 

« ■ ' ' . . as. 948. An objection pleading satisfaction of 

■ • ” rt which passed the decree and cannot be 

i ; - decree is sent for execution A. I. R. 1937 

, . the execution Court from recognizing an 

unccriified payment or adjustment and therefore the adjustment cannot be pleaded 
and proved in an objection taken by the judgment-debtor in pursuance of a notice 
issued on him under Older st, rule t6, for the purpose of showing that the decree 
being satisfied before transfer of the decree, the transferee got nothing by the 
assignment there being nothing to assign. A. 1. R. 1937 Cal. 31. 

Pre-emption decree can be executed by pre-emptor even after selling the property 
to another. A. 1. R. 1924 Lah. 615=75 Ind. Cas. 844. Relinquishment of rights 
under decree by ostensible decree-holder in favour of actual decree-holder is an 
assignment within the tule. 1933 A. L.J 248=A. I. R. 1933 All. 188. Transfer by 
operation of law means transfer on death or by devolution or by succession. 145 
Ind. Cas. 793*35 Com. L. R. 795* 57 S*3*A. I. R. *933 Bom. 367 ; see also 

*37 Ind. Cas. so- 54A. 448-1932 A. L. J. 230-A, 1. R. 1932 All. 704. Heir can 
continue same darkhast provided he obtains order under rule 16. 134 Ind. Cas. 720= 
33 Bom. L. R. 818-A. 1. R. iqjt Bom. 433. Where decree is in favour of several 
persotjs, assignment of decree by one of them passes only interest of assignor decree- 
holder. J45 Ind Cas 891 -A. f. R. 1933 Lah. 473. 

Aeslgnment la Tvritlng.— Assignment of a decree need not be la writing 
under the Transfer of Property Act thoogh for parposts of execution. O. XX/, r. le, 
requires the transfer to be in writing. A. I. R. 1926 Mad. 478-37 L. W, 538*54 
M. L. J. 663-51 M. 681-109 ind. Cas. 563. 


Notice — . «...i .. — . .«j .t.. 1 

debtor, and j ' * * ' ' 

against the ori ' ... 

sary notice. 7 : • ' • *. 

R. 1921 Pat. 7 .. • . ■ 

1885, to assigr • 

L T 666=5 ...... . ■ ■ 

proceedings. A I. R. 1921 Lab. 143=3 Lah. 230 = 3 Lah L.J. 434=9* P. L. R. 
1921 =63 Ind. Cas. 884 In the absence of notice of assignment to debtor payment 
tooriginal creditor is valid A. I. R. 1924 Pat. 118 = 2 Pat. 754=76 Ind. 
Cas. 55. Though notice is essential for validity of proceedings knowledge of 
proceedings of substitution dispenses the notice. A. I. R. 1924 Pat. 576=3 Pat. 596= 
S Pat. L T. 451 = 78 Ind Cas. 766 Notice under Order XXI, rule r6, does not give 
fresh period of limitation. A. I R. 1925 CaL 23 = 39 C. L J 590 = 28 C. W. N. 963 = 84 
Ind Cas. 68. Failure to give nonce to subsequent mortgagee judgment-debtor vitiates 
the whole execution pioceedings. A. I. R. 1929 All. 437 = 117 Ind. Cas. 6t4 ; 
see also A. I. R. 1930 Alt 627=(f9Jo) A. L. J. 266=52 A. 858 = 129 Ind, 
Cas. 445. Notice issued on defective or invalid execution saves limitation. A. I. 
R *933 Pat. 658. 


Proviso (2). — Proviso (2) does not apply to morigige decrees It operates only 
when property is sold and personal decree is passed. A. I. R. i937 Sind iiz. The 
secoird proviso has no application to the Crown case where ihe decree-holder 
acquires a share in the estate of one of the judgment-debtors. The decree-holder 
is, however, bound to give credit to a propoitionate amount of the decree. A.LR. 
1935 Oudh 449= 1935 o. W. N. S87. 

C. V. Code— 73 
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17. [S. 245.] (1) On receiving an application for ihe execution of a decree, 
_ ’ . . as provided by rule ll, sub rule (2), the Court 

Procedure on receiving ap- ascertain whether such of the requirements 

plicatira for execa.ion of applkaWe to lh= CM 

have been complied with : and, if they have not 
been complied with, the Court' may reject the application, or may allow the 
defect to be remedied then and there or within a time to be fixed by it. 

(2) Where an application is amended under the provisions of tub-rule (i), 
it shall be deemed to have been an application in accordance with law and 
presented on the date when it was first presented. 

(3) Every amendment made under ibis rule shall be signed or initialled by 
the Judge. 

(4) When the application is admitted, the Court shall enter in the 
proper register a note of the application and the date on which it was 
made, and shall, subject to the provisions hereinafter contained, order 
execution of the decree according to the nature of the application ; 

Provided that, in the case of a decree for the payment of money, the 
value of the property attached shall, as ne.irly as may be, correspond with 
the amount due under the decree. 

N. B , — For Local amendments in Allahabad. C. P., Lahore, Oudh and Rangoon. 
— Pirfem/ra. 

Scope.— Court can call upon decree-holder to specify appro'clmate value of land 
to be attacbed.A.l.R, 1919 Nag. 30Sait6 lad. Cas. 65. After application is registered 
no amendment is possible. But application to file fresh list of properties is not 
amendment. A. T. B. 1924 Pat. 20^3 Pat. 7^7=74 Ind. Cas. 144 ; 7t lod. Cas 
741IB3 Pat. 328*4 P. L. T. 99. Words'‘on receiving an application for execution 
of a decree" in rule 17 do not preclude Court from allowing amendment at a later 
stage so that the party does not sufler for Court’s mistake. A I. R. 1924 Mad. 
367*45 M. L. J. 651*18 L. W. 739-33 M. L T. 125-76 Ind Cas. 750. 
It is not Court's duty to see that the entry of interest is correct. A I R. 1922 
Fat. 402- 1 Par. 149-69 Ind. Cas. 200. Supplemental list of properties 
filed later on is part of the original applicaiion 44 Ind, Cas. $63—32 C. 
W. N, 540—27 C. L. J 398. Under the rule the Court is not bound to reject 
an application not amended as ordered, but only that which was not amended In 
lime, and if amendment is necessary and material I7N.L.R 179—4 N.L.J. 
71-63 Ind. Cas. 97 ; see also A I. U 1922 All. 446-20 A. L. J 580—68 Ind. Cas, 
J75 ; A. I. R. 1928 Mad. 440— 27 L W 47S=ii2 Ind, Cas 36 Defects surh as 
omission to give dates of previous execution petition, costs or date and place of 
verification, or to file a copy of decree are trivial A. I. R 1928 Mad. 440—27 L. W. 
475 — 112 ind. Cas 36 ; see also 32 P. W. R. I9i9=49 Ind. Cas 982. Parties should 
not suffer by Court’s failure to check in tune entries in execution application. 
Amendment is retrospective in operation A. I. U 1928 Mad. 24 — 39 M. L. T. 37 — 54 
M L. J, 154-27 L.W. 796- 107 lad. Cas. 303 J see also A 1 R 1930 Oudh 65= 

6 O. W. N. 1064-5 Luck. 458=124 Ind, Cas. 445 ; 35 Ind. Cas 876-31 M. L, J, 

-r. jT J ... .judgment-debtor 

■ •• • 1928 Mad. 440— 

. ■ ■ iitation. A. I. R. 

■ I • ; • ■ ‘ither signed nor 

; Ind. Cas. 15—34 

■ • ■ , ■ ‘ ■ • filed within time 

• same application 

■ ■ ‘ ' ' . Oudh 288; see 

also 138 Ind. Cas. 91 — II Pat. 546-13 P. L.T, 318 = A. I. R. 1932 Pat. 222. Court 
can allow amendment of application for execiuion before proceedings end. 139 
Ind. Cas. 840—11 Pat. 50S— A 1. R. 1932 Pat. 306 The Court has inherent power 

.—Je. »ri r* . It, J— j^ode to allow an amend- 

ofyistice. 39 G. \V, N. 

, ii • ■ ‘ le original presentations of 

• • ‘ *^S=4i L. W. 173- 

■ ■ whole of the jndgment- 

■ . • iC Court on objection of 
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judgment-debtor found on the evidence that the property was worth more, and 
ordered only sale of part of land and the decree was being executed only ns a money 
decree : Held that the Court did not act without jurisdiction. A. I. R. 1935 Pat. 
*43= >53 ind Cas. 1024. 


18. [S. 246] (1) Where applications are made to a Court for the 
_ . . , execution of cross-decrees in 8ep.irale suits for 

dec*rees'*°” cross- payment of two sums of money passed be- 

tween the same parties and capable of execution 


at the same lime by such Court, then— 

(o) if the two sums are equal, satisfaction shall be entered upon both 
decrcts : and 


(A) if the two sums are unequal, execution may be taken out only by the 
holder of the decree for the larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for the smaller sum shall be entered 
on the decree for the larger sum as well as satisfaction on the decree for the 
smaller sum. 


(2) This rule shall be deemed to apply where either party is an assignee 
of one of the decrees and as well in respjct of judgment-debts due by the 
original assignor as in respect of judgment-debts due by the assignee himself. 

(3) This rule shall be deemed to apply unless— 

the decree-holder in one of the suits in which the decrees have been 
made is the judgment-debtor in the other and each patty fills the same 
character in both suits ; and 

(A) the sums due under tlie decrees ate definite. 

(4) The holder of a decree passed against several persons jointly and 
severally may treat it as a cross decree in relation to a decree passed against 
him singly in favour of one or more of such persons. 


lllustrahons. 


(<x) A holds a decree against R for Rs. 1.000. D holds a decree against A 
for the payment ofRs. 1,000 in case A (aits to deliver certain goods at a future 
day. Q cannot treat ids decree as a cross-decree under this rule 

(i) A and D, co-pIaintitTi, obtain 3 decree for Rs. 1,000 against C, and C obtains 
a decree for Rs. 1,000 against B. C cannot treat bis decree as a cross-decree under 
this rule. 

(r) A obtains a decree agiinst D for Rs. ipoo. C, who is a trustee for D, obtains 
a decree on behalf of D against A for Rs. i.ooo. 13 cannot treat C’s decree as a 
cross-decree under this rule, 

(rf) A,B, C, Dand E are jointly and severally liable for Rs. 1,000 under a 
decree obtained by F. A obtains a decree for Rs. 100 against F singly and applies 
for execution to the Court in which the joint-decree is being executed. F may 
treat his joint-decree as a cross-decree under this rale. 

Scope —The provisions of the Civil Procedure Code regarding a set-off are 
contained in rr. 18 and 19, Order 21. It is clear that those rules have been 
. .. • , . case can be brought strictly 

■ - allowed even under the in- 

■ ■ ■ ■ ■ inciples of proceeding under 

■ ■ ■ ■ • 1931 Cal 23 = 57 C. 855- 

129 Ind. Cas. 420. Barred debt cannot • t.*.. — -r» 

the rule. 21. C W. N 114=40 Ind Ca ... ... 

all decrees outstanding in the same ( ■ * ■ 

each other. It merely provides that when • 

pending, execution must be carried out * .... 

partial satisfaction to the same extent of the larger decree. A. I. R. 1935 Lah. 
914 This rule applies only where both the deaees which are sought to be setoff 
against each other are before the Court for execution (/. there roust be appli- 
cations for execution from the holders of the two decrees) and each of the decrees 
must be capable of execution at the same times by the ConrL A. I. R, 1935 Had, 
587. Set'Otl can be claimed even of attached decree against attaching decree-holder. 
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A. 1. R<^ 1939 All 502 = 117 Ind. Ca?. roj. This rule applies only to decrees for eieoi- 
tion before ibe same Court. A. I. R, 1930 Lah. 508= 126 led. Cas. 516k Mortgage 
decree for sale nodcr which debt is recorerable only cut of the property is not 
ordinary decree for sale in ecforcemeot of mon^ge cannot be set off against 
personal decree. A. I. R. 1930 Rang.6S=7 Rang 503=120 led. Cas 699; see 
also 13 A. L. J. '327 = 39 Iitd. Cas 560; 38 A. 663=14 A. L. J. 776=36 Ind. Cas. 
9<S. Defendant cannot set off bis preliminary decree for sale, the amount not being 
ascenatoed umU accountsate taVeu. A. I. ft. 1931 Cal. 23=37 C. 833=129 Ipd. 
Cas. 420. Pre-emption decree-holder is entitled to deduct costs awardid to him, 
from deposit made by him, A. L R. 1922 Lih. 142 = 2 Lah. 234=4 Lab. L. J. 354 
=23 P. L. R. 1922=63 Ind, Cas. 230. Decree is proceeding under s. 144 1$ cap- 
able of set-off under the rule. A. I. R. 1925 Cal 102 = 28 C. W. N. 983=84 
Cas. 747. Attaching decree-holders are assignees as contemplated by Order XXI, 
rule 18(2). Hid, Decree for costs awarded to a person by appellate Court if 
smaller than amount due from him under lower Conn’s decree, cannot be ex- 
ecuted until the litter amonnt is paid. 46 C. 168=27 C. L. J. 332=45 lad. Cas, 
241. Decree in favour cf partners individually can be set-off against decree against 
firm having same Individnal as all the partners. A, I. R. 1927 Bom. 233 = 23 
Bom. D- R, 396=104 Ind. Cas. 319. Where there has been an atuchmenl of 
decree by the judgment-debtor, the decree-holder can still execute his decree 
after giving set-off judgment-debtot’s decree, A. 1 R. 1934 Cil 140. Right of 
set-off cannot be claimed unless both decrees are before same Court for execu- 
tion. 145 Ind. Cas. 767 = A. 1. R, 1933 Mad. 213. Decree id bcadjnsted by set- 
off should he capable of execution at iicoe of adjustment- A. 1. R. 1953 Lab. 372. 
Aset-off cannot be allowed againsithc transferee of a decree. 158 Ind. Cas. 2S5 
*133 P. L. R. 671=A. I R. 1932 Lah. 537. If persucal remedy is barred this mle 
ceases to apply. 143 fnd. Cas. 542=14 R. L. T. iE9»A. I. R. 1933 Pat- 210. 
Where there are cross-decrees under Order 21, rule iS, a smaller decree must always 
be set-off against the larger decree and if the smaller decree >s attached by some 
other decree-holder that other decree-holder has no greater right than the decree- 
holder whose decree has been attached and the attaching deaee-hoUer cannot 
claim that he ba$ a tight to execute the smaller decree iosphe of the cx'S- 
tence of a larger decree held by the judgment-debtor. In other words, the rale 
laid down by Order er, rule 18, must be first applied before any question can 
arise for ratable distribut'oa under s, 73. A. I. R- 1937 All. 422. Where 
there are two execution cases pendicg before the Court at the same time 
in respect of O05s-dccree$, the decree-holder for the larger am^at is ea- 
litled to set-off the amount of the smaller decree. 3S C. W. N. 1083= 59 
C. L. J. 5005 A. I. R 1934 Cal. f;o=i52 lad. Cas. SSp Ao .tgreement 
between two parties, who bad filed cross-suits, was to the effect that afier 
the decrees in their respective suits were passed, the piriy who was entitled 
to the larger amount should pursue execotiou of the decree id his favour to 
the extent cl the excess amount: HelJ thit Order at, rule iS, did not apply 
and the set-eff thereof would not be a set-otf as oootempLited by the ptavtsious 
of the C. P. Code but only as agreed to by the patties to the proceedings. 

A. I. R. 1934 Boa. 307 = 35 Bom- L R, 643. 

• .... - treated as au assigoee within the meaning 

• ■ : ! ■■ 587=1915 M. W. N 415 = 41 L- W 767= 156 


Execution in case of cross- 
claims under same decree. 


19. (S.247.] Where application is made 
lo a Court for the execution of a decree under 
which two patties are entitled to recover sums of 


- money from each other, then, — 

(a) if the two sums ate equal, satisfactioa for both shall bs entered 
upon the decree ; and, 

(^) if the two sums are unequal, execution may be taken out only by 
the party entitled lo lha larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for the smaller sum, shall be 
entered upon the decree. 


Scope.— Two parlies ttferred to iu the role are the parties to suit and do no: 
refer to two different representatives of the same party. A- I. R. J923 Mad. 658 = 
(1923) M.W.N. 474=44 M. L J. 590=72 fod. Cas, £65 Decree in suit cannot be 
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set on'agninst that for costs awarded to defendant on objection to attachment. A. 1 . 


\v!n. io6«6oC L. J. 281 ; A. I R. 1936 Cal. 4C9 ; see also A. I. R. 1936 'Mad. 
626=71 L J. 506= 1936 M. W, N. 703. 

20 . liVero.] The provisionJ contained In rules 18 and ID shall apply 
Cross-decrees and cross- to decrees for sale in enforcement of a mortgage 
claims in mortgage-suits. or charge. 

Scope —In order to ascertain whether decrees are cross-decrees or not, the 
substance of the decree must be loohed into and not the form. 143 lud. Cas. S42°> 
14 P. L. T. 189*3 A. I. R. 1933 Pat. 210 (2). For principle of set-of! it is not necessary 
.v-. i..,v j...,,. _ ... t In mortgage decree, this rule 

■ ■ • • It is not necessary that personal 

■' * . -e also 140 Ind. Cas. 378 = 36 M.L.W. 

I ' • •• -56 M. 319 = A I. K. 1933 Mad. 63. 

■ ^ • is asked to notify encumbrance of 

decree. 143 Ind. Cas. 542- 14 'p. L. T. i89=A. I. R- >933 Rat. 8ic. Court has 
ample discretion under the rule and where it is properly exercised, High Court will 
not interfere. 132 Ind. Cas. 507=33 Bom L. R. 370s*A. I R. 1931 Bom. 247. The 
operation of Order 21, r. 20, C P. Code, is not limited to cases where both decrees 
Bie mortgage decrees or to personal judgments such as may be given under Order 
34, r. 6 There may be a set-off of a mortgage decree against a decree for money. 
41 C. \V. N. 449 (P. C } : A I. R. 1937 r. C. 39. All that rule 20 lays down is that 
the provisions of rules tS and 19 shall apply to cross-mortgige-decrees There is 
nothing in the provisions of rule 20 which will w'arrant the Court in holding that a 
decree obtained on the footing of a mcrlgage became a decree for payment of 
money and therefore !t can be set-off against a simple money decree held by 
the opposite party. A. 1 . R. 1936 All. 639= 1936 A. L. J 562=162 lud. Cas. 289. 


lUU. «i. X. J. yja 


lyjOrtii. Ojy. 


21 . LS. 230 , SQCOnd para.] The Court may, in Its discretion refuse execu- 
_ .. lion at the same lime against the person and 

S.muluncouse«cu.,on. p,op.rt, of lha jadgmenl dsblor. 


Scope —Court can refuse simnltaneous execution against person and property 
but c.annot refuse e.\ecution against person by insisting first proceeding against 
property. ^A I. R. 1929 Lah. 86= ilo Ind. Cas. 185 ; A I R. 1934 Nag. 140. Dis- 
T. .. . . ^ j before judgment. A. 1. R. 

■ 1. Cas. 270. The Code gives 

' execute the decree in one 

he should not exercise the 

right in the manner he desires, It must give reasons It is not enough to say that 
there is property against which he may proceed and therefore he must proceed 
against that first. A. I R. 1934 Nag. 140= 150 Itid. Cas, 95. 


Notice to show cause again t 22 . [S. 248 ] (I) Where an apjlication 
execution in certain cases. execution is made— 


(«) more than one year after the dale of the decree, or 
(6) against the legal represenlathe of a parly lo the decree, "or where 
an application is made for execution of a decree hied under the provisions of 
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section 44A."* the Court executing the deaee shall Issue a notice to the person 
against whom execution is applied for requiring him to show cause, on a date 
to be fixed, why the decree should not be executed against him : 

Provided that no such notice shall be necessary in consequence of more 
than one year having elapsed between the date of the decree and the applica- 
tion for execution If the application is made within one year from the date 
of the last order agamtt the party against whom execution is applied for, 
made on any previous application for execution, or in consequence of the 
application being made against the legal representative of the judgment- 
debtor, if upon a previous application for execution against the same person the 
Court has ordered excution to issue against him. 

(2) Nothing m the foregoing sub-iule shall be deemed to preclude the 
Court from issuing any process m execution of a decree without issuing the 
notice thereby prescribed, if, for reasons to be recorded, it considers that the 
issue of such notice would cause unreasonable delay or would defeat the ends 
of justice. 

N. B. — For local amendments in Allahabad. Bombay, C P., Lahore, Madias, 
Oudb, Peshwar and Rangoon — i'stfe tnfra. 

Scope. — Rule 32 being mandatory reasons for not issuing notice must be sUted. 
(1917) M. \V. N. 498=6 L. W, 361=33 M. L. J. S39“40 Ind. Cas. 670; see also 
44 C. 934=31 C. \V. N. 776=24 C. L. J. 533=36 Ind. Cas. 493. Notice must be 
issued by Court executing ibe decree and not by Court transferring it. 43 C. 9o3« 
ao C. \V. N. 869=23 C.L.J. 645-36 lad. Cas. 6 o 2(F. B.) } 26 C. \V. N. 29J-63 
hid. Cas ltd. Nonce not complying with rule 32 1$ not binding on judgment-debtor. 
33 Ind. Cas. 744 - To give jurisdiction to effect sale m execution notice must be 
served. A. I. R. 1921 Cal. 476—3$ C. L. J. 9^64 Ind. Cas. 35 ; see also 25 C. W, N. 
973— 64 Ind Cas. 476 t A. I. R. 1921 Mad. $23 = 14 L. W. 638 = 63 Ind. Cas. 903; 
3 U. P. L. R. (Fat) 33=3 P. L. T. 401=6 P. L. j. 319=61 Ind. Cas. 823 ; 74 Ind. 
Cas. 302 =(i 9 i 9 ) Pat. 3S6 5 wn/rn $ O. L.J. $51 = 48 Ind. Cas. (39)5 37 C. L. J. 
528=46 Ind. Cas. sat; 4$ lad. Cas. 6^; 26 C. L. j. 130=22 C. \V. N. 390=41 
Ind. Cas 853. This sectioa requires only c^portunity being given to the judgment- 
dcbiot to show cause against execution and so judgroenvdebior actually appealing 
in the case cannot plead want of notice. 53 C. L. J. 339=35 C. W. N. 9 =<ji fnd. 
Cas. ? 03 . Provision is mandatory only when application is being first taken out, 
A. I. R. >939 Mad. 275 = 30 L W. 995= 117 lod. Cas 705 ; row/'m 87 ind. Cas.53i = 

6 P. L. T. 390= 5 Pai. I, Notice to adult legal reresentative on record, where oth^fs 


J , , jv »>. . ..3U — ny luii. uAs. 43. Valid nonce must 

give sufficient time for judgment-debtor to come and oppose application A. 1 . IL 
1938 Mad. 1053 = 116 lod. Cas. 363. 

Omission to issue notice under sub-rule (1} renders subsequent proceedings void 
and sub-rule (3) docs not cure deiect. A. I R. 1928 CaL 60 = 55 C. 96=46 C L- J. 
579 ; A 1 . R. 1936 Cal. 539=91 Ind. Cas. 711 ; to3 lod. Cas 239=25 A L J 507 = 
49 A. 83 o = A. I. R 1928 All 74 ; A. I. K. 1924 Mad. 431 = 47 M. 388=49 -M. L. ; 
104=34 M. L. T. 37 = 80 lad. Cas. 92 ; A. 1 . R. 1935 Rang. 43 = 155 lad. Cas. 959 , 
but see 74 Ind. Cas. 302 = f 1919) Pat. 386 ; A. I. R. 1924 Oudh 120=26 0 . C. 283- 
73 Ind. Cas. 24t *, A. L R. 1922 Mad. 93=45 M 87 S=f 1921) M. W. N, i 73 = 4 i M. 
L. j. 423 = 70 Ind. Cas. 6ii ; 69 M.L.j, 862=42 L. W. 943. A sale cannot be 
challenged as void on the ground of want of notice under this rule. The sale is not 
void but is only voidable. 39 C. W. N. 5io=A. !. R. 1935 Cal. 356. Where proceed- 
ings are continuation of previous execution, notice is not essential, A I. R. 1938 
Cal. 241. Order deciding question of service or non-service of notice under rule 22, 
isoneunders 47 and second appe.1l lies. A. I. R. 1936 Pat. 397 = 8 P.L.T. 28 = 97 
Ind. Cas. 798 ; see also 91 Ind Cas 7 ii=A I R. 1936 Cal. 539. Notice under r. 22 
is for judgmcDt-debtor to show cause against execution and also to give him oppor- 
tunity to satisfy the dectee and so failure to serve notice on one of the judgment- 
debtors ceasing to have Interest in the property dors not vitiate execution proceed- 

* The words within quatalioas have been iaserled by Act VIII of 1937. 
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ings in view of Art. 182 of the Limitation Act. A. I. R. 1926 Cal. 86 b 88 Ind. 
Cas. 1039 Sale after judgmcnt-deblor’s death without bringing on record 
representatives is a nullity. A. I. R. 1926 Mad 138=22 L. W. 828= 50 M. L. J, 
662 = 92 Ind. Cas. 308; but see 32 C. W. N. 418= 115 Ind. Cas. 520; A. I. R. 
1924 Mad. 130=18 L. W. S 77 - 4 S M. L. J. 4 t 3“47 M. 63 = 73 Ind- Cas. 46. 
In a case where the decree-holder was not aware of the insolvency proceedings 

— ---..i-n'.j — ... 1- fff latter’s properties after the 

■ • • ave been ft nullity by reason of non- 

. ■ • • ■ . i • 424, Where the_ assignee of a decree 

• • * loUce to the assignor and judgment- 

■ ■ • ; . .. T rule 16 and the judgment-debtor 

• • ' • • assignment, the assignee is entitled 

, ■ .... ^ ivjfig in the 6rst place the assign- 

ment in his favour. 149 Ind. Cas. too3=A. I, R. J9J4 Pat. 9. Court’s 
jurisdiction to entertain an apphcailon for execution is not destroyed 
because of an error of giving wrong address on the notice under Order 
21 rule 22 to the judgment-debtors, specally where the decree-holder is 
not shown to have proceeded irtaU Jide and gives the same address as in 
the plaint and where the judgment-debtor has made no attempt to avail 
the ex parte decree against him and the execution sale on such notices cannot 
be treated as void. A. I. R. 1934 Pat. 274=13 Pat. 467=149 Ind. Cas. 828. 
The mere fact that no order sheet states that the various notices required by 
the Code had been taken out and had been served does not prevent the judgment- 
debtor attempting to show that the provisions of the Code had not been complied 
with. A. I R. 1934 Pat. 211 = 13 Pat L T. So 3 **iS 2 Ind. Cas. 467. Where a 
judgroent-dehior was a mojor at the time of the alleged service of the notice under 
Order 21, rule 22, hut was treated as a minor throughout the proceedings and 
there is no service upon him as major, there is irregularity relating to service of 
notice, liie same 1$ also the case if after unsuccessful attempt to serve notice 
on the natural guardian no further attempts are made to effect service on the 
minor. I 6 id. Where a Court proceeds to execute a decree which is declaratory 
and issues an order of attachment even though the judgment-debtor has not 
appeared and objected on notice under Order 21. role 22, he 1$ not debarred from 
objecting to execution subsequently as the Judge has no jurisdiction ai initio 
to proceed with the execution of the decree which is merely declaratory and not 
executory A. I, R. 1934 P«sh. 64. Nonce under rule 22 Is not needed where 
judgment-debtor has been given opportunity to show cause against sale being 
bad. i£8 P. L. R. 1920 = 5 Lab. L. J. 67=35 Ind. Cas. 816. Notice under 
Order XXI, rule 56. may be sufficient notice under Order XXI, rule 22. 
A. I. R. 1911 Lah. 3 ^ 4=5 Lab. L. J 67. Reason demands that to revive 
decree nonce should be given under this rule. 33 M. L. J 533 = 40 M. 
1127 = 43 Ind. Cas 608. Plea of legal rcpresemaiive not served with notice 
not taken duting suit but after execution sale had become complete and in appellate 
Court cannot nullify sale. 4 Pat. L. J Cas. 123. Court transferring 

decree cannot issue notice under Order XXI, r. 22. A I R 1922 Cal. 3=26 
C. W. N. 292 = 63 Ind Cas. 116. Application under this rule is to facilitate 
execution. A. I. R. 1922 Cal 44 = 35 C L J. 82 = 63 Ind. Cas. 571. Execution 
sale is not binding on true legal representative if notice under Order XXI, r. 22, 
has been served on some third person as legal represntative of judgment-debtor. A. 
I. R. 1921 Bom 385 = 4511 1186=23 Bom. L R. 514 = 63 Ind. Cas. 248 Service of 
notice on minor, where his guardian nJ Itttm is dead and who was one of the 
co-defendants is good nonce under this rule A. I R. 1921 Cal. 476=35 C L.J, 
9=64 Ind. Cas. 23. Esch execution application made more than one year after 
first order need not be preceded by notice. A 1 . R 1921 Pat 111 = 2 Pat. 916=4 
P. L T. 721 = 74 Ind Cas. 838. Party atuimng oiajoniy during suit is not 
entitled to fresh nance cf execution proceedings. A. I. K 1925 Mad. 158=78 
Ind. Cas. 12 

Applicaiion to set aside sale for want of notice under rule 22 is governed by 
Art iSi, Limitation Act A. I. R, 1926 Pat 397=8 P. L T . 28 = 97 lod. Cas. 798. 
Issue of nonce under the rule gives fresh start for limitinon even though appli- 
cation be not according to law. A. I R. 1927 Lah. ie6 = g Lab. L. J. 76=28?. 
L.R. 93 = 100 Ind. Cas 475 ; see also 34 lod Cas. 280=190 C. 17. Order 32 
does cot apply to transferee of decree. A. I R,l925 0 udh. 448 = 12 O. L. J. 146 
= 2 O. W. hh 723=87 Ind. Cas. 21, Sale is not void where wrong address is given 
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service thereof. A I. R. 1934 Pat. 2ll. Where legal representative all the while was 
aware of the execution proceeding, no notice need be issued. 113 lad. Cas. 
299=11 Rang. 79=A. I. R. 1933 Rang. 52. Failure to issue notice to legal 
representative after death of judgment-debtor renders sale null and void. Ibid ; 
see also i44 Ind. Cas. r4 = A. I. R. 1933 Pesh 4t ; 133 lod. Cas. 67o«35 
C. W. N. 220=53 C. L. J. 46=A. I. R. 1931 Cal. 555 ; A. L R. 1932 CaL 381 
= 54 C. L. J. 591 ; A. I. R. 1933 Pesh. 71 ; A.I. R- 1933 Mad. 224; A. I. R. 
1932 Pat 199=138 Ind. Cas. 99 *= *3 P. L.T. 323=11 P.\t. 241. Person challenging 
correctness of official act must prove hts allegation. Burden of proving non service is 
on the judgment-debtor. 36 C. W. N. 242 = A. I. R. 1932 CaL 627 = 140 led. Cas. 
732 ; see also 138 lod. Cas. 99=13 P. L. T. 323=11 Pat. 24t**A. I. R. 1932 Pat 
199 Sub-rule (2) is not mandatory and omission to record reasia for dispensing with 
notices is irregnlariiy not invalidating order mide. A.I.R 1932 Bom. 509=34 Bom. 
L- R 987 ; 35 C. \Y. N. 228 = 58 C. 94 o=A. I. R. 1931 Cal. 443. Where notice has 
not been issued to some of the judgment-debtors the sale cannot be set aside in 
its entirely but only to the extent of share of unserved ones, 35 C. W'. N. 220=53 
C. L. J. 46= 58 C. 825 = A. I. R. 1931 Cal. 555. Although a decree not drawn up 
on a non-jndicial stamped paper is invalid and incapable of execution, it is validated 
with effect from its original date whereby order of the Court which made the decree, 
a non-judicial stamp of the rectuisite value is affixed to the decree as drawn up 
and defaced and the names of the parties and the cause^title are written upon it. 
If the Judge when ordering the non-judiaal stamp to be afnxed mikes a note 
thereof on the origIn.iI decree and puts down hts initials thereon within a date 
of such affiaing, the decree must be ukee as a decree passed on the latter date. 
Even, in the Utter case the decree be taken as validated ni.b effect from its 
original date, no notice under Order 2t, rule 22 (a), would be necessary when the 
decree is sought to be executed more tbaea }ear after that date, if in a prior 
execution case started within a year, the judgment-debtor .appeared and took the 
objection that the decree was incapable of execution because of sot bavmg been 
drawn up on a non-judicial stamp. 38 C. W. N. 118. Where a decree is pasted 
against father and son and the son dies before ibe institution of the execution 
proceedings and the execotionis taken out against the father not as heir of his 
son but against him personally, notice under this rule is cot necessary. 162 
Ind. Cas. 482-A I. R 1936 Pat 253 


23 . [S. 2 A 9 .] (1) Where the person to whom notice is issued under the 
„ , ... last preceding rule does not appear or does not 

Procrforc a(l.r of .a.i.faclion of the Court 

why the decree should not be executed, the 
Court shall order Ihs decree to be executed. . 

( 2 ) Where such person offers any objection to the execution of the decree 
the Court shall consider such objection and make such order as it thinks fit. * 


Sub section 
S A. 301. 


{2]—yide 5 D. L. R. App. 65 = 14 W. R. 155 ; 5 lad. Ca'. 54') ; 
Ptoicss for Extculion. 


24 . [Ss. 250 , 251.3 ( 1 ) When the preliminary measures (if any) required 
by the foregoing rules have been taken, the 
Process for execution. Court shall, unless it sees cause to the contrary, 

issue its proceess for the execution of the decree. 

( 2 ) Every such process shall bear date the day on which it is issued, and 
shall be signed by the Judge or such officer as the Court may appoint in this 
behalf, and shall be sealed with the seal of the Court and delivered to the 
proper officer to be executed. 

(:\) In every such process a day shall be specified on or before which U 
shall be executed. 

local amendments in Al'ahabad, Bombay, C. P., Rangoon and Sind.— 

Vide infra. 
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Scope.— Condition precedent not being complied with disentitles decree*holder 
from executing decree. A. I. R. 19»4 Rang. 375=3 Rur. L. J. 163 = 85 Ind. Cas. 352. 
Execution wamnt without date before which jt is to be executed is bad warrant. 
One person cannot execute warrant directed to another. Resistance of bad warrant 
is no offence, i Pat. L J. 550 = 36 Ind. Cas. 871. It is mandatory to seal with seal 
of Court warrant of attachment. Non-compluince renders warrant illegal. 3 Pat. 
L.J.636=49 Ind Cas. I7t. Execution of warrant after date of its return is acting 
out of jurisdiction. A. I. R. 1914 Nag. 68=19 N. L. R. 183 = 25 Cr. L. J. 223 = 76 
Ind Cas. 655. Warrant issued by Sherittader "by order" must be presumed to 
be legal. A. I. R. 1923 Cal. 584 = 370. L.J. 331=27 C. \V. N, 1042-73 Ind Cas. 
328. Where date for attachment is fixed, subsequent attachment is not lawful. 144 
lod. Cas. 32=1933 A. L. J i = 5S A. II9=A. I. R. 1933 All 46, 


25 . [S. 243 .] ( 1 ) The officer entrusted with the execution of the 
_ , . process shall eudorsa thereon the day on, and 

Endorsenunt on proctss. the manner in, which it was executed, and, if 
the latest day specified in the process for the return thereof has been 
exceeded, the reason of the delay, or, if it was not executed, the reason why 
it was not executed, and shall return the process with such endorsement to 
the Court. 

( 2 j Where the endorsement is to the effect that such officer is unable to 
execute the process, the Court shall examine him touching his alleged 
inability, and may, if it thinks fit. summon and examine witnesses as to such 
inability, and shall record the result. 


N. .P.— For local amendments in Allahabad, Madras and Oudh.— ff/ifir infra. 
Notes— Officer means peon and not naxir. 40C. 849=170. W.N. 841-19 
Ind. Cas. 706. The peon derives bis authority from the Court. Ihtd. 


Stay of Extdition, 

26 . [Ss. 239 , 240 ] ( 1 ) The Court to which a decree has been sent for 
exccution shall, upon sufficient cause being 
emiSS ^ ^ ^ execution of such decree for a 

’ reasonable time, to enable the judgment-debtor 

to apply to the Court by which the decree was passed, ot to any Court haying 
appellate jurisdiction in respect of the decree or the execution thereof, for an 
order to stay execution, or for any other order relating to the decree or execu* 
tion nhich might have been made by such Court of first instance or appellate 
Court if execution had been issued thereby, or if appli:ation for execution had 
been made thereto. 

( 2 ) Where the property or person of the judgment-debtor has been seized 
under an execution the Court which issued the execution may order the 
restitution of such property or the discha^e of such person pending the result 
of the application. 

(3) Refore maVing an order to stay execution or for the restitution of 

„ . . . proMrty or the discharge of the judgment-debtor, 

/..""o. ■lie Cou..™„ require ,„cl. reJurfty froru, uj 

upon, judgment-debtor impose such conditions upon, the judgment- 

debtor as it thinks fit. 

For local airendmenls ID Allahabad, C. P., Lahore, Oudb, Peshwar and 
Rangoon.— Fiyfc tnfra. 

Scopo — The execuung C-— •• *-- •■ — - — w«- •— — •’ — *. , 

35 A. 119-11 A. L. J. E3 ■ • ■ ■ • i ■ . 

1924 All 808=46 A. 733= ' •■ , ' ■ ■ 

piopeny being aiiached in ■ • — . - 

execution may be stayed ti 'i 1 : 

L.R. 35-76 ind. Cas. jSo ‘ ^ - 

1925 Mad 908 = 21 L, W. 635 — SS Ind. Cas. 439 Furnishing security may empower 
Court to male stay order. A I. R. 1925 Lab 552=7 Lah U J. 343 = 26 P. L. R. 
634 = 9* led- Cas. 772. Where Court takes security for mune ptofits not determined, 

C. P. Code — 74 
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must take it for indefinite amount. A. I. R. 1924 Lah. j6!'=li2 Ind. Cas. 689 Court 
need not accept security of person whose property is situate out of Court’s jurisdic- 
tion. Ihid. 


27. [S. 241.] No order of restitution 01 discharged under rule 26 shall 
» • f.- f • j., .r.v..,.. prevent the properly or person of a judgment- 

debtor from being retaken in erection of 
ibe decree sent for execution. 


discharged. 


28. [S. 242.] Any order of the Court by which the decree tvas passed, or 
Order of Court which passed of appeal as aforesaid, in relation 

decree or of appellate 'Court to the execution of such decree, shall be binding 
to be binding upon Court upon the Court to which the decree was sent for 
applied to. execution. 


Notes — Vide sy Ind. Cas. 597 ; A. I, R. 1936 Pesh. 97= 162 Ind. Cas. 416. 

29. [S. 243] Where a suit is pending in any Court against the holder 
- - ,. of a decree of such Court, on the part of the 

P““" “S'''® "" P”'?; 

andjudgm.nt-d.btor. Ibc Court may, on sucb terms as to security 

or otherwise, as it thinks fit, stay execution of 
the decree until the pending suit has been decided. 


N. For local amendment in Allahabad.— tnfra 
Scope,— Where execution Is stayed under this rule, order operates till disposal 
by Court making order and not till disposal of appeal. 134 Ind. Cas, 939~35 
C. W. N. 5 <o=S 8 C, iiJ 3*A. I. R. 193* Cal. 19. Where judgment-debtor applied 
to set aside tm parti decree and the Court stayed execution till further orders on 

i .» — gjj aside, the decree-holder 

• inal decision of judgment-debtor’s 

• plication to granting of inierit/t 

security A. I. R. 1933 Nag. 1S3- 

■ lay execution A. I. R- 1934 Cal. 

4, iLxecutioQ Court is empowered to order stay of execution oi tx parte dicnt 
(ot fraud. A. I, R. 1913 Lah. $74*75 Ind. Cas 419 This rule applies w ii®l 

coming under Order XXI, r. 3 (3) joined with $ 47. A I. R. 1923 Cal. 64S***7 C. W. 
N. $75*74 Ind, Cas. 38 This order refers only to execution proceedings. A. I. R. 
1930 Lah. 961*129 Ind. Cas. 204. Execution proceedings may not be in Court 
In which suit is pending. A. I. R. 1931 Bom 247*33 Bom. L R. 370* 
132 Ind. Cas. 507- for applicability of this rule application to stay execution 
must be made to Court passing decree. A. 1. R. 1930 All. 121 = 123 Ind. 
Cas. 182, Words “pending suit has been decided" mean appeal, and exhausting 

.. - C. W. N. 181 = 107 Ind. 

properly exercised. A. I. 

■ * ’ ' see also A. I. R. 1929 

! ' le 29 IS purely a matter 

Appellate Court, as a 

• ■ • 5sed It. At R 1935 

t tie 29 is permissive 

■ • • • • override an impera- 

■ ■ . , Cas. $21. Order 2r, 

rule 29, embraces every kind of suits which is mtmtatnable. There is no limitation m 
the rule. Once it is conceded that a suit is maintainable, the procedure laid down 
in rule 29 is at once attracted. The object of the rule is that, should a plaintiff 
in a pending suit succeed therein, then there can bs an adjustment of the decree 
or claim by that plaintiff against the decree obtained against him in the other 
suit in the same Court without it being necessary for the successful plaintiff 
in the pendiug suit to take out execution proceedings. Execution in the other 
suit is stayed so that the tights of the party can be adjusted. In cases where it 
is likely that the decree-holder in the other suit may take steps which might 
deprive the plaintiff in the pending suit of the fruits of any decree which he 
obtains, an order staying the execution in the other suit should be made. The 
rule is not an imperative one ; and the Court has a discretion either to grant the 
relief asked for, namely, stay (he execution of the decree or to refuse it. This 
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ru?e is also applicable where pbindAT hss brought a suit against another who 
is an assignee dccree-hotder of a decree obtained against the plaintiff. A. I. R. 
1936 Mad. ioj = 7o M. L. J. I 20 «i 936 M. W. N. 349=43 U. W. 493=160 Ind. 
Cas. 563. 


JIMe oj Execution , 

30 . [S 254.J Every decree for the payment of money, including a decree 

, for the payment of money as the alternative lo 
money ^ payment of other relief, may be executed by the deten- 

• tion in the civil prison of the judgment-debtor, 
or by the attachment and sale of his property or by both, 

Scope. — Rule 30 is not exhaustive. A. I. R. 1926 Oudh 616=1 Luck. 569=3 
O. W. N. 749 = 98 Ind. Cas. 33. This mle applies to simple money-decree not 
charging properly. A. I. R. 1924 Pat 258=2 Pat. 768=73 Ind. Cas. 598. Court 

Issuing notice to surety und ' " - •> « - .r-., 5 arjest 

IS legal. A. I. R. 1927 Lah. ‘ ■ ' to be 

against person or property of • . ■ ■ Court 

may refuse execution against both but not against person in first place. A. 1 . 
R. 1926 Lah. rro=6 Lah. 548=9! Ind. Cas. 54 j see also A. I, R, rpjj All. 179. 
No doubt cases may occur in svhich simultaneous execution by two or more 
methods might be reasonable and possible ; but where there is already sufficient 
security for the realiraiion of the decretal amount and the procedure of the decree- 
holder savours rather of harassment than a genuine desire to realize the decretal 
amount the Court may in its discretion refuse the relief against the person of 
the judgment-debtor. A. I. R. 1936 Pat. 31= 160 Ind. Cas. 685. 

31 . [S. 239 .] ( 1 ) Where the decree is for any specific movable, or for 

. . c VI any s**are in a specific movable, it may be 
pfopVr'v ‘ ‘ "y «>' 'fpr»clrcaWe, of ths 

^ movable or share, and by the delivery thereof to 

the party to whom it has been adjudged, or to such person as he appoints to 
receive delivery on his behalf, or by the detention in the civil prison of the 
judgment debtor, or by the atttachment of his property, or by both. 

( 2 ) Where any attachment under sub rule ( 1 ) has remained in force for 
■' • « .->••- . obeyed the decree and the decree- 

. iropetty sold, such property may be 

• , -■ lay award to the decree-holder, in 

cases where any amount has been fixed by the decree to be paid as an alterna- 
tive to delivery of movable property, such amount, and, in other cases, such 
compensation as It thinks fit, and shall pay the balance (if any) to the judg- 

■ . obeyed the decree and paid all costs 

id to pay, or where, at the end of six 
months from the date of the attachment, no application to have the property 
sold has been made, or, if made, has been refused, the attachment 
shall cease. 

N.D — For local amendments in Allahabad, C. P., Lahore, Oudh, Peshwar and 
Rangoon — Vide tnjra. 

c — -- T-,. .V. — r t.. _ \y. R. 36 ; 23 Ind. Cas. 8j8 ; 

“ " ■ •• • • 6^4^30 Ind. Cas. 840 (F. B.). Where 

• ■ ■- ■ ■ ' V ■ ■ » irocedure of rule 31 is not to be followed. 

■ I ' ■ 50.26=103 Ind Cas. 740. 

32 . [S. 260 . p. S. C. 0 . 42 , r. 30 ] (J) Where the party against whom a 

n..rr»^ for decree for the specific performance of a contract, 

for .ts.m.iJl, of cL.' fo' rcailulioo of " 2 ^!, or for an 

jucal iighis, or for an injure- injunction, has been passed, has had an oppor- 
tioa. tunitjr of obeying the decree and has wilfully 

failed to obey it, the decree may be enforced 
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*[in Ihe case of a decree for restilulion of conjugal riglils by the attachment of 
his property, or, in Iho case of a decree for the specific performance of a con- 
tract or for an injunction] by his detention in the civil prison, or by the 
attachment of his property, or by both. 

(2) Where the party against whom 'a decree for specific performance or 
for an injunction has been passed is a corporation, the decree may be 
enforced by the attachment of the property of the corporation or, with the 
Ifeave of the Court, by the detention, in the civil prison of the directors or other 
principal officers thereof, or by both attachment and detention. 

(3) Where any attachment under sub-rule (1) or ^ub rule (2) has remained 
in force for one year, if the judgment-debtor has not obeyed the decree and 
the decree-holder has applied to have the attached property sold, such 
properly may be sold ; and out of the proceeds the Court may award 
to the decree-holder such compensation as it thinks fit, and shall pay the 
balance (if any) to the judgment-debtor on his application. 

(4) Where the judgment-debtor has obeyed the decree and paid all costs 
of executing the same which he is bound to pay, or where, at the end of one 
year from the date of the atachment, no application to have the property 
sold has been made, or if made has been refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a conlract or for an 
injunction has not been obeyed, the Court may, in lieu of or in addition to 
all or any of the processes aforesaid, direct that the act required to be done may 
be done so far as practicable by the decree-holder or some other person 
appointed by the Court, at the cost of the judgment-debtor, and upon the act 
being done the expenses incurred may be ascertained in such manner as the 
Court may direct and may be recovered as if they were included in the decree, 

UluitraUon. 


A, a person of little substance, erects a building which renders uninhabitable a 
family mansion belonging to B. A, inspite of his detenuon in prison and the attach- 
ment of his property declines to obey a decree obtained against him by B and 
directing him to remove the building. The Court is of opinion that no sum reali- 
sable by the sale of A's property would adequately compensate B for the depre- 
ciation in the value of his mansion B mty apply to the Court to remove the 
building and may recover the cost of such removal from A m the execution 
proceedings. 

For local amendments iQ Allahabad, C. P., Lahore, Oudh, Peshwar and 
Rangoon . — Vide infra. 

Scope.— Order to furnish account m preliminary decree does not amount to 
injunction under Order XXI, r. 32. 3 Pal. L. J 106=44 Ind. Cas 737=19 Cr. L. J. 
385=44 Ind. Cas. 737. Court can execute decree against person or properly but 
cannot ask security bond. 19 M. L. T. 132 = 3 L W 161 — (1916) i M. \V. N. 147 
= 32 Ind. Cas. 6 * ' ' iciion is provided by Order 

XXI, rule 32 'ce help is necessary 40 A. 

= L J , decree for injunction comes 

under tills 32, c . ' , • 192I = S9lnd Cas.S94 No 

. • • ' -- •- of terms of compromise decree. Order XXI, rule 

. 34=(I9 i 8) M, W. N. 333 = 7 L- W. 663 = 45 Ind 

809. CL 5, rule 32, does not apply to prohibitory 
• la a decree for specific performance of contract 
issession of property. 131 Ind. Cas. 529= 12 P. 
Utachmeut ceases after one year. 156 Ind. Cas. 

iB. 301 = A 1. R. 1935 Mad. 413=68 M. L. J- 46i. 

uuuer luis luie n luc juugiiiciu-uebtor wilfully refused to obey the decree, the 
only remedy open to the decree-holder is to proceed to attach the property of the 
judgment-debtor. The Court cannot compel the wife against whom a decree for 
restitution of conjugal rights has been passed to go and live with her husband. 150 


« These words were inserted by s. z of the Code of Civil Procedure (Amendment) 
Act, 1923 (39 of'1923). 
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Ind. Cas. 307=35 P. L. R 655. Where a decree for injunction has been passed 
in the presence of the defendants and there has been no disobedience of the in- 
junction on their part, the lime for enforcing it not having arrived, the plaintiff is 
not entitled to ask the Court to issue a notice or to make an order embodying the 
injunction and have it served on the defendants. Order 31, rule 32, does not pro- 
vide for the issue of such notice or order. It may be that the Court has juris- 
diction to issue such notice or order in proper circumstances hut the party him- 
self is not entitled to ask the Court to issue It. A. I. R. 1936 Mad. 706=1936 M. 
W. N. 773=164 Ind Cas. 668 = 4.4 L. W. 308=7! M. L. J. 286. Where decree was 
against father for injunction and father died during execution proceeding, the 
decree can be enforced against son under s. 50 by proceeding under Order 2t, 
rule 32. 134 Ind. Cas 968 = 33 Com. L. R. iii8=A. 1 . R. 1931 Horn. 482. Sale of 
property under Order 21, rule 32 (3), is for a person's wilful failure to obey the decree 
of Court and cannot be set aside under Order 21. rule 89, which is not applicable 
141 Ind. Cas. 713=56 C. L. J. r4o=A. 1 . R. 1930 Cal. 96. Court cannot change a 
decree for restitution for conjugal rights into decree for payment of money. A. I. 
H. 1937 l^aag 126. It IS futile to argue thit the only remedy of a decree-holder is to 
bring a sep irate suit for damages, where no judgment-deb or deliberately chooses 
to disobey the injunction issued by the Court, permanently prohibiting him 
from holding a fair on certain lands. Order 21, rule 32, specifically provides lor the 
execution of a decree for injunction. 154 Ind. Cas. 744 = 1935 A. L. J. 4i6 = A. I. U. 
1935 All. 480. 


33 . [I/ew.] ( 1 ) Notwillistanding anything in rule 32 , ihe Court, eiiber 
Dl,crevi™orCou»me«cu. ?* <^ 1 ““ .'N"'"?'. ' 


conjugal rights. 


or at any time afterwards, may order that the 
decree f [shall be executed in the manner provid- 


ed in this lule] 

( 2 ) Where the Court has made an order under sub-rule ( 1 ), J it may order 
that, in the event of the decree not being obeyed within such period as may 
be fixed in this behalf the judgment-debtor shall make to the decree-holder 
such periodical payments as may be just, and, if it thinks fit, require that 
the judgment-debtor shall, to tts satisfaction, secure to the decree-holder such 
periodical payments. 

( 3 ) The Court may from lime to lime vary or modify any order made 
under sub rule (2) for the periodical payment of money, either by altering 
the times of payment or by increasing or diminishing the amount, or may 
temporarily suspend the same as to the whole or any part of the money so 
ordered to be paid, and again revive the same either wholly or in part as it 
may think just, 

( 4 ) Any money ordered to be paid under this rule may be recovered as 
though it were payable under a decree for the payment of money. 


r \ '7 " ’• • »’ ■ ’*■ " '■ ’ ** fe, order against 

• ' ' • ’ . ■ las. 74. Instead 

■ ■ ... rights passed 

■ ■ • ■ ■ 1 R. 1924 Lah. 

• '■■"I s against wife 

should declare husband’s rights and should order other defendants not to 
prevent wife from going to her husband. 59 Ind Cas 887 Disobedience of decree for 
restitution of conjugal rights passed against wife should not entail imprsonment. 
440.972 = 22 Bom L. R. 1097 = 59 Ind Cas 361. Discretion in passing order under 
Order XXI, r 33, is not generally subject to revision. 78 Ind. Cas 190= A I. R. 
1924 All. 836. 


•These words were inserted by s 3 of the Code ol Civil Procedure (Amendment) 
Act, 1953 (39 ol 1923). 

t These words were subsiilutcJ for the words “shall not be executed by deten- 
tion in prison’’ by ItiJ. 

J The Words ‘‘and ibe decree-holder is ihe wife" were omitted by /h'.f. 
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34. [Ss. 261, 262.] (1) Whare a decree is for execution of a document 

^ r or for the endorsement of a negotiable inslrament 

do™t '"or “ifej-'le.nent-dob.or neglects or refuses to obey 

of negotiable instrument. decree, the decree*bolder may prepare a orait 

of the document or endorsement in accordance 
with the terms of the decree and deliver the same to the Court. 

( 2 ) The Court shall thereupon cause the draft to be served on the judgment- 
debtor together with a notice requiring his objections (if any) to be made 
within such time as the Court fixes in this behalf. 

( 3 ) Where the judgment-debtor objects to the draft, his objections shall be 
stated in writing within such time, and the Court shall make such order 
approving or altering the draft, as it thinks fit. 

( 4 ) The decree-holder shall deliver to the Court a copy of the draft with 
such alterations (if any) as the Court may have directed upon the proper 
stamp-piper if a stamp is required by the law for the time being in force ; and 
the Judge or such officer as may be appoioted in this behalf shall execute the 
document so delivered. 

( 5 ) The execution of a document or the endorsement of a negotiable instru- 
ment under this rule may be in the following form, namely : — 

“C. D., Judge of the Court of 

{or as the case may he), for A. B., in a suit by E. F, against A. B.”, and shall 
have the same effect as the execution of the document or the endorsement 
of the negotiable instrument by the party ordered to execute or endorse the 
same. 

(6) The Court, or such officers as it may appoint in this behalf, shall cause 
the document to be registered if its regisimtion is required by the law for the 
time being in force or the decree-holder desires to have it registered, and 
may make such order os it thinks fit as to the payment of the expenses of (be 
regulration. 

Scope.— Execution of compromise decree for execution of fiaf/a, comes under 
this rule. A. I. R. 19:6 Cal. 97$»95 Ind. Ca$. 179; see also 61 Ind. Cas. 535. 
Defendant can execute decree (or specific performance under Order XXI, rule 34. 
A. I. R 1923 Bom. a6a24 Oom. L. R. 496^46 B. 990. Execution of decree for 
specific performance is one in contiDuation olsuit. 14 N. L. R. i76a48 lad. Cas. 
188. Decree for transfer of shares can be executed in case of default. 41 Ind. 
Cas. 77. 

35 . [S. 263 .] ( 1 ) Where a decree is for the delivery of any immovable 

n 5n„r,o«.,T,Te nrn Posscssion thereof shall be delivered 

Deere, for immovable pro- adjudged, 

" ^ or to such person as he may appoint to re- 

dleve delivery on his behalf, and, if necessary, by removing any person bound 
by the decree who refuses to vacate the property. 

( 2 ) Where a decree is for the joint possession of immovable property such 
possession shall be delivered by affixing a copy of the warrant in some cons- 
picuous place on the property and proclaiming by brat of drum, or other 
customary mode, at some convenient place, the substance of the decree. 

(3) Where possession of any building or enclosure is to be delivered and 
the person in possession, being bound by the decree, does not afford free 
access, the Court, through its officers, may, after giving reasonable warning 
and facility to any woman not appearing in public according to the customs 
of the country to withdraw, remove or open any lock or bolt or break open 
any door or do any other act necessary for putting the decree-holder in 
possession. 

Delivery of possession— second application.— Where after delivery of 
possession made m execuuoa of a final decree for partition, a party cannot get 

actual possession of his share. Court should order for fresh delivery of possession. 

A. I. R. 1934 CaU 793 *® 3 S C. \V. N. 832=152 Imj. Cas. 764. But where a decree 
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for ihat possession is once executed under Order 2i, rule 35, and the decree>holder 
— 1 .t. 1 others, a subsequent execu* 

■ ■ * * nbollcal possession in the prior 

'• medy may be open, a second 

Delivery of poBseseion.— Land if in actual possession of judgment-debtor, 
actual and not formal possession must be given. A. 1 R. 1924 Lab, 301 = 71 Ind. 
Cas. 8S5, Under sub-section (ij a person can apply to be put in actual posses- 
sion, 4$ Ind. Cas. 7. Failure to comply with the procedure laid down in this 
rule is fatal to the delivery of possession, z Lsh. L. J. 202 = 55 Ind. Cas, 19, 
Delivery of possession can be made to any person orally authorised by the 
decree-holder. Powei-of-atlorney is not necessary. 13 N. L. R. 87= 18 Cr. L.}J. 
689=40 led. Cas. 689 Adverse possession does not run where actual possession 
is given. A. I. R. 1924 All, 844 = 79 Ind. Cas. 1047. Format delivery of possession 
amounts to actual delivery. A. I. R. 1923 Nag. 237 = 6 N. L. J. 157 = 72 Ind. Cas. 
318. Delivery of extensive area can be made under rule 36 but will be regarded 
as one under rule 35. A. I. R. *923 Pat. 76=3 P. L. T, 628=71 Ind. Cas. 999. 
Order rx/ar/e for delivery of possession should not be made. A, I. R. 1923 Pat, 
597 = 4 P- L. T. 508 = 1 Pat L R. 393=76In<». Cas. 49=79 Ind. Cas. 188. Where 
land is in actual possession of the judgment-dcbiori sub-section (i) applies. 
140 Ind. Cas. 530=33 P. L. R. to82 = A. 1 R. 1933 Lab. 22. Judgment-debtor’s 
consent is not necessary, 7itd. Code prescribes two modes of delivery of possession 
based on nature of property concerneq. 142 Ind Cas. 246= ii Pat. 165= 13 P. L. T. 
12I = A. I. R, 1932 Pat. 145. Failure to apply for removal of obstruction within 
30 days does not debar application to obtain Iresh warrant for possession under 
rule 35. 146 Ind, Cas. 11 = 35 Bom. L. R. io33=A. I. R. 1933 Dorn. 457 (F. B.). 
Decree in ejectment against lessee at the insunce of lessor is also, binding upon sub- 
tenant who c»n be evicted under Order 21 , role 35. 137 Ind Cas 139 = 35 C. W. N, 
1132=54 C. L. J. 493=59 C. 739= A. I. R. 1932 Cal. 241. Where in a decree for 
thas possession only symbolical possession 1$ obtained during execution, decree- 
holder cannot subsequently and as second Instalment ask hr Jt/iat possession. 13c 
Ind. Cas. 698 = 35 C. W. N. I2=A, I. R. 1931 Cal. 42? ; see also 29 M. L. J. 509 = 
32 Ind. Cas. 44 ; 26 P. L. R. 1917=20 F. R. 1917=22?. W, R, 1917=39 Ind. 
Cas. 753. Order 2t, rule 35. sub rule ( 1 ), C. P. Code, contemplates actual possession, 
while sub-rule (a) contemplates symbolical possession. Where there Is no specifi- 
cation of land with reference to numbers, symbolical delivery of possession can 
be given to the decree-holder under Order 21, rule 35 (2), In as much as an actual 
delivery of possession is not possible m such a case. A. 1. R. 1937 Oudh. 275. 

Joint pOBseSSlon. — Rule 35 (2) is applicable to decree for joint possession. 
A. I. R. 1921 Lab. 236=3 Lab. L. J. 138=43 P. L. R. 1921 = 59 Ind. Cas. 770. 
A person entitled to possession of immovable property jointly with others is entitled 
to a decree for joint possession. Whether he was originally in possession or not 
matters liitle. A 1, R. 1922 Ail 314=44 A. I.= i9 A. L. J. 780=63 Ind Cas. 802; 
see also A I, R. 1922 All. 162=44 A. 5= 19 A. L J. 783=63 Ind. Cas. 8 q6 ; A. I. R. 
1928 All. 472 = 51 A. 303=26 A. L. J. 992 = 112 Ind. Cas. 143 Rule 35 alone applies 
in case of joint-holding. A. I. R. 1926 Lab. 668=27 P, L. R, 617=97 Ind. Cas. 170. 
Symbolical joint possession prevents adverse possession from running against 
decree-holder. A. I. R. 1921 Lah 719= 108 Ind. Cas. 396 ; see also 160 Ind. Cas. 
1037=1936 A. L. J. 8o = A. I. R. 1936 All 85. The passing of a decree for 
joint possession and handing over of symbolical possession in pursuance thereof 
under Order 21, r. 35, C. I’. Code terminates all claims to adverse title previously 
put forward by ihe defendants. But the fact that the person in possession 
continues to be in enjojment of the property just after the formality under Order 21. 
rule 35, IS over does not to all intents and puposes amount 10 an immediate dis- 
possession of the decree-holder after he has been put in possession The decree- 
holder must under Art 142, Limiiaiion Act, come wiihin 12 years 10 recover 
possession again and if he does not his suit is barred A. I. R. 1936 Pesh 7 = 160 
Ind. Cas. 441. 

In giving joint possession to a party in execution of a decree, the procedure 
prescribed by Order 21, rule 35 (sX tnnst be strictly followed. Joint possession 
under a decree granting joint possession, can only be delivered in the particular 
manrer prtSCTibed by ihe legislature in Order 21, rule 35 (*)• It is not within the 
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competency of any body to attempt to give joint possession In any other manner, 
and if the or any other person takes upon himself to deliver such joint 
possession in a manner contrary to the express language of the legislature, their 
action would not have any legal cfTecl. Such possession is not effective for the 
purposes of limiiaiion and does not provide a fresh starting point for limitation. 
A. 1 R. 1936 Lah. 7<9 

Symbolical ' '* of warrant for delivery 

of possession ca ' . A. 1 . R, 1923 Lah. 693= 

5 Lah. L. J. 507 I : I > ^ mbollcal possession through 

mistake operates for parties as actual possession. A I. R. 1023 Pat. 76—3 Pat. L T. 
628 = 71 Ind. Cas. 999. Where symbolical possession is delivered in suit for khai 
possession by deaee-holder, symbolical possession gives fresh cause of action. 
A. I R. 1926 Cal. 1172 = 96 Ind. Cas 481 ; see also A. 1 . R. 1926 Lah. 3S-26 P. L R. 
546=89 Ind Cas. 596 ; A. I. R, 1927 Mad. 847 = 53 M- L. j. 339=105 Ind. Cas. 
243 ; A. I. R. 1925 Mad. 140=49 M. L. J. 303 = 86 Ind. Cas 439 Informal delivery 
of possession does not stop adverse possession. A. I. R. 1929 Lah. 545=11 Lah. 
L. J. 146=118 Ind Cas 391. Incase of delivery of symbolical possession where 
” ... • • .jy fresh suit. A. I. R. 1931 

i ■ ■ re the iudgment-debtor is in 

is made, the proper course is 
■ . ■ . 705. PioceJure of delivery 

, . . . , lowed. 26 1 ’. L. R. 1917 = 20 

P. R. 1917 = 22 P. W. R. I 917*=39 Ind Cas. 753. Where persons concerned 
were made aware of the delivery of possession 10 the course of execution pioceed* 
ings there has been substantial compliance. 2 Lab. L. J. 561 = 68 Ind. Cas. 182. 
Where symbolical possession is given to the decree-holder under Order 21, rule 
35, C. P. Code, without affixing any warrant 00 the property but by a beat of 

J .. ..1 . I . J J. . proggdujg validity of 

' formality and the possession 

. • im. A, I R. 1937 Oiidb 27s. 

ivuere ueiivery ot cue luiinuvauie pioperty with stanojng crops was prayed for m 
execution and delivery of the land only was given and not of crops, remedy is to 
apply again for effective possession of the whole and sot delivery of the crops. 
A. I. R. 1927 Mad. 7 I “97 Ind Cas. 567. Where symbolical possessitn was delivered 
to auction purchaser in accordance with the provision of the law, a fresh start for 
the coropuiaiion for limitation commences from the date of the delivery of 
such possession, A. I. R. 1918 Oudh 8=3 Luck. 130=4 0 . W. K. 1005=105 
Ind. Cas. 7 Si< 


36 . [S. 264 ] Where a decree is for the delivery of any immovable property 
„ r J ,• f ‘I*® occupancy of a tenant or other n»rson 

occupancy of I''” such occupancy, the 

, ^ ^ Court shall order delivery to be made by affixing 

a copy of the warrant in some conspicuous place on the property and proclaim- 
ing to the occupant by beat of drum or other customary mode at some con- 
venient place, the substance of the decree in regard to the property. 

Scop©. — Rule 36 covers delivery of the property in the rightful possession of a 
mortgagee, but such delivery is merely a nonce to the mortgagee that ihe decree- 
holder is entitled to redeem. 22 O. C. 278= 54 Ind. Cas, 269. Where the property 

■ ■ ‘ ' ^ .1-, . . . , r • » . ^ com- 

41 Ind Cas. 

• n not bound 

68 = 27 ?. L. 
given. A. 1 . 

■ . ..... - ■ titute proper 

erved. A. I. R. 1925 
• , see also A. I. R. 1922 

* • • ■ R. 1921 Lah. 236=3 

• delivery of symbo- 

ment-debior and his 

■ ■ . , , r. L. J. 279 = 71 Ind. 



Scope— Where warrant and notice to appear are issued 
Is illegal. 14a Ind. Cas. 887= 1932 A. L. J. I073 =A. I R kjij 

14a Ind. Cas. 160=11 Pat. 743=13 P. L T. 5oa=A. I. R. 193* !/;(( it/ **11^. ''' 
Is necessary before arrest is ordered. A. I. R. t 9 tt) Sind 51 = 89 |f4 V’jk ' '''' 
Previous attachment is not necessary for an application of arrest, A 1 1/ / 
Lab. 379«7 Lah. L J. i6s-j6 P. L. R. 4<?4f 89 Ind. Cas, 138. The mere far. 
appeal is pending is no reason for not enforcing execution by arrest of , 

debtor. A. I R 1924 Lah. 360-73 Ind. Cas. 766. In mortgage decree, ^ 

Court is not competent to direct the arrest of judgment-debior. A. I. R. 

103-31 P. L, R. I43 = i2t Ind Cas. S93 absence of protection order 

the Insolvency Court, an adjudged insolvent can be arrested. A. I n 
Bom. 135-31 Com L R. ;oi-ti8 Ind. Cas. 79* ; 49 A. 201-100 Ind. Cas. Ma Jv 
I. R. 1927 All. 418; A. I. R. 1933 Lab 1070-31 P. L. R. 456-128 inn 
Cas. 314 For a proper case of refusal of arrest, rr* A. I R, 1934 Lah. 

The fact that the judgment-debtor does not reside wUhmthe territorial junsdktiM 
of the Court Is not a sufllcient reason for refusing to issue a warrant for his arrest 
Court should fix a date for Its return in such a case. 3 Pat. L.J. 95=44 Ind. C.as‘ 
396, Order issuing a warrant for arrest of a judgment-debtor tn execution of a 
decree is appealable as a decree under s. 96. A. I R. 1934 Lah. 360=73 ind, 
Cas. 766 Where the whole of the properly of the judgment-debtor is under attach- 
ment and it is not shown that he has other means of satisfying the decree the 
order of the executing Court refusing the arrest of the judgment-debtor is justified. 
A I R. 1934 Lah 166. 

38. (S. 337.] Every warrant for the arrest of a judgment-debtor shall 

- , direct ibe officer entrusted with its execution 

jodjS-dS.oVfobrbroI.ES “ “"S '■'fo" >'■'= Court with oM ecu- 

up*’ ® vement speed, unless the amount which he has 

been ordered to pay, together with the interest 
thereon and the costs (if any) to which he is liable, be sooner paid. 

A'’. D —For local amendment m Rangoon — Vitfe tn/ra. 

39. [Ss. 339, 340.] (1) No judgment-debtor shall be arrested in execu- 

c.,c.; , ,, lion of a decree unless and until the decree- 

i ence-allowance. holder pays into Court such sum as the Judge 

thinks sufficient for the subsistence of the judgment-debtor from the time of his 
arrest until he can be brought before the C^urt. 

(2) Where a judgment-debtor is comittcd to the civil prison in execution 
of a decree, the Court shall fix for his subsistence such monthly allowance, 
as he may be entitled to according to ihe scales fixed under section 57 or, 

* Substituted by Ad XXI of 1936. 

t Inserted by Act XXI of 1936. 

C. P. Codc-75 
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T?heie no such sca\es have betn fixed, as it consideis sufficient vfUh re(etence 
to the class to which be belongs. 

( 3 ) The monthly allowance fixed by the Court shall be supplied by the 
party on whose application the judgment-debtor has been arrested by monthly 
payments in advance before the first day of each month. 

( 4 ) The first payment shall be made to the proper officer of the Court 
for such portion of the current month as remains unexpircd before the 
judgment-debtor is committed to the civil prison, and the subsequent 
payments (if any) shall be made to the officer-in-charge of the civil prison. 

(5) Sums disbursed by the decree-holder for the subsistence of the judg- 
ment-debtor in the civil prison shall be deemed to be costs in the suit : 

Provided that the judgment-debtor shall not be detained in the civil prison 
or arrested on account of any sum so disbursed. 

A'. B . — For local amendments in Allahabad, C. P., Lahore, Madras, Oudb, 
Pcsbwar and Rangoon —"Vitie infra. 

Scope. — subsequent remittances to jail authorities by money order is application 
to Court and is step-in-aid of execution. 140 Ind. Cas. 498 = 1932 M. W. N, ngS— 
63 M. L, J 792 = 36 M. L W. 738 = 56 Mad. 320=A. I, R 1933 Mad. 83. 


*“ 40 i ( 1 ) When a judgment-debtor appears before the Court in obedience 
_ to a notice issued under r. 37 , or is brought 

Proceedings on appearance before the Court after being arrested in execution 
0 / “ 1 '“'= <or 'he P-ynncn, of money the Com. 
shall proceed to bear the decrec-boldcr and 
take all such evidence as may be produced by him in support of his application 
for execution, and shall then give the judgment-debtor an opportunity of 
showing cause why he should not be committed to the civil prison 

( 2 ) Pending the conclusion of tbe inquiry under sub-rule (1) the Court may, 
in its discretion, order the judgment-debtor to be detained in the custody of an 
officer of the Court or release him on his furnishing secniity to the salisiaction 
of the Court for his appearance when required 

( 3 ) Upon the conclusion of tbe inquiry under sub-rule ( 1 ) the Court may, 
subject to the provisions of section 51 and to the other provision of this Code, 
make an order for the detention of the judgment-debtor in the civil prison 
and shall in that event cause him lobe arrested if he is not already under 
arrest : 

Provided that in order to give the judgment-debtor an opportunity of 
satisfying the decree, the Court may, before making the order of detention, 
leave ihe judgment-debtor in the cuiiody of an officer of the Court for a 
specified period not exceeding fifteen days 01 release him on his furnishing 
security to the satisfaction of the Court for his appearance at ihe expiration of 
the specified period if the decree be not sooner satisfied 

A 5...^.-.— •k;.. jjjjy (jg re-arrested 
■. detention under sub rule ( 3 ) 

nent-debtoi is under arrest. 


Scop©.— An executing Court cannot decline to issue a warrant of arrest without 
a finding under Order XXI, role 40 Before Issuing warrants it is proper to Inforro 
the Judgment-debtors, that they can avoid arrest by presenting a petition in insolvency. 
A. 1 . R. 1956 Lah. 110=27 P. L', R 229=94106.025.279 j'^^Etnent-debior can- 
not apply to the Court for an enquiry ioio his pauperism after the issue ol a warrant 
against him without notice and before bis arrest. He should surrender himself in 
Court and move it to pass an order under rule 40 (3), A. I. R. 1929 Sind 110=116 
Ind. Cas. tot. Order of release esnnot be passed where decree-holder proves that 
thejudgment-debtor has concealed or removed his property. A. I. R. 1929 Pat. 72S 
= 118 Ind. Cas. 312. As regards the effect of insolvency of ihe judgment-debtor. 


* This section has been substituted by Act XXI of 1936 for original rule 40 as 
well as those substituted under s. 123. 
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vide A. I. R. 1931 Lah. 121 = 32 P. L. R. 311 = 131 Ind. Cas 208 ; A. I. R. 1930 Lah. 
1070 = 31 P. L. R. 456“I28 Ind. Cis. 314 ; A- I R. 1929 Lah 776=116 Ind. Cas. 
17S. The iccurity 10 be furnished by judgment-debtor must be prope% A. I. R. 
192S Cal. 62 = 54 C. 782 = 106 Ind. Cis. 66t Contract on the basis of a surety-bond 
becomes operative from the date of its acceptance unless there Is something contrary 
tothebond. A. I R. 191S Mad. 469=$! M. 61 = 54 M. L. J. 267 = 27 L.\V. 662 = 
1928 M. W. N. 47 = 108 Ind. Cas. 68 Execution should be stated in cases where 

the order would be rur“’ — •* * » . 1 - . .. i . • ■ , 

the interests of the ■ ' ■ ' 

20 L.W. 175 = 48 M. 4 - . . - ■ 

P ■ ‘ . I I ah. 

L ' ■ ■ , * • ' ■ not 

b' ■ j T. 


Ihu. wuj. lyjJ .M. >v . ii. — 1. I\. lyJJ Mau. ll». 


U2 


Attachment of Properly. 


Examination of judgment- 
debtor as to bis property. 


41. [S. 267. ] Where a decree is for 
the payment of money, the decree-holder may 
apply to the Court for an order that— 


(rt) the judgment-debtor, or 

(ii in the case of a corporation, any officer iheicof, or 

(e) any other penon, 

be orally examined as to whether any or what debts are owing to the^ 
judgment debtor and whether the judgment*debior has any and what other' 
property or means of satisfying the decree ; and the Court may make an ' 
order for the attendance and examination of such judgment-debtor, or officer 
or other person, and for the production of any books or documents. 

Scope —Applicatioo for the examinatioa of the judgment-debtor can be made 
at any stage of the execution proceedings 34 Ind. Cas. 287. Garnishee should admit 
or deny debt in express terms. A. I R. 1933 Sind35<). Attachment does not 
create or confer a title, ft oaly prevents an alienation of the property during the 
subsistence of the aitacbmenr. A. 1 . R. 1930 All. 552 = 11930) A. ll. J 984=125 Ind. 
Cas. 28. There IS no rule under which a copy of the petition by which a garnishee 
had denied the claim of the judgment-debtor, would be required to be given by him 
to the decree-holder. 151 Ind. Cas. 679=A I. R. 1934 Lab. 560. In a suit for reco- 
very of money due on settled accounts, an appliation was hied for appointing of 
Receiver and for an order directing the defendant to produce certain account books 
not connected with the suit, in order that the plaintiff, if he gets a decree, may be in 
a better position to realise his decree-debt. The Court ordered the production, but 
the defendant refused, whereupon the Court passed an order compelling him to pro- 
duce them failing which a complaint svas to be laid for disobedience of Court's 
order : Held that Order 39, rule i (b), did not apply and that even if it applied it was 
overridden by the special provisions vit. Order 21, rule 41, which comes into effect 
only after the passing of the decree, and that the order should be set aside. A. I. R. 
1934 Mad. 199 = 57 M, 635 = 66 M. L. J 498. 


42 . (S, 255 .] Where a decree directs an inquiry as to rent or viesno 
piofils or any other mailer, the property of the 
Attachment in case of decree judgment-debtor may, before the amount due 

**»"> lias I«en ascertained, be attached, as 
other matter, amount of which . , , ,. j ’ r 

tobesobstqiml.dtictmintd. m ite of «n ordinal, decree for Ihe pa,- 
ment of money. 


Scopo —This rule does not apply to a preliminary decree passed in a suit for 
partnership account. A I R. 1916 Sind 178=93 led. Cas. 3065 see also A. I. R. 
1929 ^iad 6 *i = 52M 56t“57M.L J 264 As equity into the state of accounts 
under s 92, C P. Code, with a \ lew to ascertain the liability of the truitee is covered 
by this rule. 41 lod Cas 89. riaintiff cannit compell defendant to produce 
accounts not connected with suit so that be may be in better position to realise his 
decree-debt if decree IS obtained in suit. A. L IL 1934 Mad. 199. The words ’*ay 
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oitcr cnitei* in n:le 42 casco; Iccloit a, prslisitcary decree directing tbe tatcs cf 
accoocts in a pariner5liip salt, in as mncb as the role deals expressly with the decrco 
for rr/r/i/ prcSls and rests. 45 C. 1393 ( 1394 ). 


peny 

proisce, in possess on 
yjdgmest-debtcr. 


<i 3 . [S. 260 .] ^\*here the property to be attached is xECrtble property 
^ , other than asricultcra! prodcce, w the posses- 

the altacbcrat 

~ * of ^ nide by actcal seirare, and the atlacb- 

inj officer shall teep the property in bis own 
ccstody or ia the cnstody of one of his sub- 
ordinates, and shall be responsib’e for the doe custody thereof ; 

Prorided that, when the property seized is subject to speedy and calcral 
decay, or when the cxperae of keepmc it in ccstody is likely to exceed iu 
value, the attaching officer may sell it at once. 

N. E . — For lo^ ameniiesss in Lahore, Madras and Peshwar , — Vtdi ir.frx. 


Scope.— The word “seize" ceans lattag possession farcibly or in pjnrssacce of 
a warrant or legal process. Attachniect most be deemed to hare been effected by 
the seitare and removal of the articles from the defendaci's house. 1930 M. W. S. 
4S7. Actoal scieare of cattle to be attached dats ns: require phys’ca! ccn’ac?. 
A. I. R. 1930 Mad. 670«(i93e) M. \V. N. 347=31 L. \V. J3s=3l C. L. J. ioS 5 =i 25 
In-L Cas. 601. Attaching oScer is responsible for the due ccstody of the property 
attached. A. L R. t9:S All. 4o6='4S A ;ie=24 A L. J 551=95 Isd- Cas. SlS- The 
liability of a person who is pat is custody of movable property attached jo exccnt'oo 
on execclicg a seccnty bond and usderuking to prodace :1 wfceneTer rcaaired bat 
fails to prodace it when ordered is cot affected by rule 43 A I. R. >924 AIL 250= I 9 
A L. J. 247^62 led. Cas. 719 ; see also 47 led. Cas. 955=15 S, L.R.t7Si filed. 
Cas. 653=74 P. L. R, igt9-6o P. R. 1919 ; 6o Ini. Cas. 134=12 L. W. 329 ={i 92 o) 
M. W. N.7S<=39 M L. 1.472. Restoral of property attached by attaching e^cf 
is niegaL A. I. R. 1928 CaL 815=55 C. 45o-4S C. L. J. 2SS-33 C. \V. .V. I 74 “i *3 
lod. Cas. 572. Money paM by a jadgotat-debtar osier a warrant of attachment of 
his iQOrable property are assets held by the Coan. A I. R. 1926 Bam. 242=28 Bom. 
L. R. 337=93 (tc. Cas. 852. \Vhe3 warrant IS addressed to a person in his eSdil 
capacity, it cannot be eieccted by another person. ALA 19:9 Mad. iSi-112 led. 
Cas 566. Where attachment IS removed coder thU re’e, atucioest is not restored 
by ihc mere force of the decree passed 10 a suit under r 63 of Order XXL A I. R. 
1930 Fang. 247*S Rang. 49i = ir 5 Icd. Cas. 223 Seciioa 145 applies to enforce 
snrety-bond execnied ceder Ordcrsi.rel* 43. 142 Ind. Cas. 358 = 1532 M. W. X. 
1296= A L R. 1933 Mad. 219. Tte proper procedure for decree-holder to enforce 
liability of Snrety IS to proceed 10 execciion. I 5 id . Limitaiioo for enfornng liabi- 
lity of sarety is three yesrs from the date of decree. Hid. Su/fi^trdzr of property 
attached is always responsible to and esnjo: hand over property to jedgment- 
debtor wilhoat direction of a«»n. A I. R. 1934 AIL 357. 


44 . (.Vrm.] Where the properly to be attached is agricnltural produce, 
. . - - 1 the attaefameot shall be made by affixing a conv 

Atuchmeat of agncnitcral of the svarraDt of atiachmeat.^ = “ «>Py 

ptodoce. 


(c) where such prodace ss a growirrg crop, on the land on which such 
crop has grown, or 

( 6 ) where such prodace has been cal or gathered, on the threshing floor 
or place for treading oat grain or the like or fodder-stack on or in which it is 
deposited, 

and anodier copy on the outer door or on some other conspicuons part of 
the bouse in which the judgment debtor ordinarily resides or, with the leave 
of the Court, on the outer-door or on some other conspicuous part of the 
bouse in which he carries 03 business or personally works for gain or in 
which he is known to hare last resided or carried on business or personally 
worked for gain ; and the prodace shall thereupon be deemed to have passed 
into the possession of the CourL 

B . — For local accudeent in Bombay.— infrJ. 
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Notes.— An attachment not made in accordance with this rule is not valid. 
A.l.R. ig3S Rang. tE6 = iS6 Ind. Cas. 697 ; see also 29 S. L R . 190. An attach- 
ment which is not in accordance with the provisions of this rule, would no doubt 
not operate to transfer possession of the property to the Court. But the presumption 
of law is that anything which is done by the officer of the Court is properly done 
until the contrary is shown A. 1 . R. 1936 All. 364= 1936 A. L J, 283= 162 Ind. Cas. 
653 - 


45. [AVrf.] (1) Where agricultural produce is attached, the Court shall 
. ... make such arrangements for the custody thereof 

“He- spffic.en, and for .he purpose 
of enabhng the Coutt to make such arrange- 
ments, every application for the aiiachmcnt of a growing crop shall specify 
Ihe-time at which it is likely to be fit to be cut or gathered. 

( 2 ) Subject to such conditions as may be imposed by the Court in this 
behalf either in the order of attachment or in any subsequent order, the 
judgment-debtor may lend, cut, gather and store the produce and do any 
other act necessary for maturing or preserving it ; and if the judgment- 
debtor fails to do all or any of such acts, the decree-holder may, with the 
IKtmission of the Court and subject to the like conditions, do all or any of 
them either by himself or by any person appointed by him in this behalf, and 
the costs incurred by the decree-holder shall be recoverable from the judg- 
ment-debtor as if they were included in, or formed part of the decree. 

( 3 ) AgricuUur.al produce attached as a growing crop shall not be deemed 
to have ceased to be under attachment or to require re-attachment merely 
because it has been severed from the soil- 

( 4 ) Where an order for the attachment of a growing crop has been made 
at a considerable time before the crop Is likely to be ht to be cut or gathered, 

. • - • . order for such time as it thinks 

. itiher order prohibiting the removal 

, ■ , ■ • * • -der of attachment. 

latute does not admit of being stored 

. : ' • . • / lime less than twenty days before 

the time at which it is likely to be fit to be cut or gathered. 

A. B . — For local amendmenis to Bombay, Lahore and Rangoon.— f'/rflr infra. 


Scope— Rule 45 does not apply in the case of attachment of agricullurai 
produce in the hands of third ^rty. A. I R 1921 Sind 9 S =>15 S. L. H. 128^64 
ind. Cas. 1007. This rule applies when crops are in the possession of judgement- 
debtor otherwise not. A. I. K. 19:9 Lah. 200B1I2 ind. Cas. E49 


Attachment of debt, share 
and other property not in 
possession of Judgment-debtor. 


46. |S. 268.j (1) In the case of- 


(d) a debt not secured by a negotiable instrument, 

(5) a share in the capital of a corporation, 

(c) other movable property not m the possession of the judgment- 
debtor, except properly deposited in, or in the custody of any Court, 
the attachment shall be made by a written order prohibiting, — 

(0 iu the case of the debt, the creditor from recovering the debt and 
the debtor from making payment thereof until the further order of the 
Coutt ; 

(<0 in the case of the share, the person in whose name the 
share may be standing from transferring the same or recets-ing any dividend 
thereon ; 

(I'O in the case of the other movable property except as aforesaid, 
the person m possession of the tame from giving it over to the 
judgment-debtor. 
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(2) A copy of such order shall be affixed on some conspicuous pari of the 
Court-house, and another copy shall be sent in the case of the debt, to 
the debtor, in the case of the share, to the proper officer of the corporation, 
and, in the case of the other movable property (except as aforesaid), to the 
person in possession of the same 

( 3 ) A debtor prohibited under clause (Oof sub-rule (1) may pay the 
amount of his debt into Court, and such payment shall discharge him as 
effectually as payment to the patty entitled to receive the same. 

N, B . — Eor local amendment in Rangoon.— W* infra. 

Scope — Attachment of properly movable or immovable outside the juris- 
diction of Court can he made except under rule 48. A-I.R. 1959 Lah. 645 = 118 
Ind. Cas. go8. Attachment crystalises the rights of the parties at a given point 
of time, and no new interest can be created 10 defeat it. Attachment does not 
amount to a specific charge but is ihe basis of all the judgment-creditor’s rights to 
assert his debtor’s interest. A. I. R. 1914 Cal 744 = 51 C. 548=39 C. L. J. 418=83 
Ind. Cas. 233. Rule 46 (3) operates quite independent of the circumstances under 
which the payment is made, or the motive which may have influenced the making 
ofit A. 1. R. J9J1 All. Si= 43A. 272 = 19 A L. J. 41 =60 Ind. Cas. 881. Property 
vesting in trustees and payable to children of constituents on death, cannot be atta- 
ched. 134 Ind Cas. 558=33 Dom L. R. 72o=A. I. R. 1931 Bom. 300. Executing 
Court need not determine if debt aiiached is really due. 135 Ind. Cas 543= *931 
M. W. N. 2S9 = A. I. R. 1931 Mad. 570. Where mortgaged property is taken over 

by Court of'”- j t. t .. .j*..:..,. 

to attach anc * • • 

Court of Wa ; * 1 . 

1932, Pat i , . ■ ■ . 

by Order 21, r. 46 of the C. P. Code can be rnade m respect of a share of a' debt 
due to the judgment'debtor by a third person. It is not necessary that the debt 
contemplated by section 60 or Order 21, r. 46 should be due to the judgment-debtor 
80lely._ 4t C. W. N. 410 j A I. R. 1937 Cal. 199 Where debt is attached in 
execution and the Rarntthte totally denies the existence of the debt, and conse* 
quenily of any obligation on bis part to the judgment-debtor, if, the Cojrt dis- 
allows his objection, to an attachment against him of the alleged debt, he can- 
not institute a suit to establish his right which he claims to the property under 
Order 21, r. 63 Because according to him the property is non-existenr. A I. R. 
1936 Mad. 152=70 M L J. 20=1936 M. W. N. 54 = 43 L. W. 68 = 59 966=160 

Ind. Cas. 534. But where a denies the debt and objects to the jurisdic- 

tion of the Court to compel him to deposit the debt, but does not ask to have 
the matter invest gated and (here is no luvcstigation or decisinn on the point 
raised by him, and the Court orders sale of the debt for whatever it is worth 
the garnishee can raise the matter in ihe subsequent suit by the purchaser. 
A. I. R- 1936 Nag. 218. Where the report of service of the nonce staled that 
as the peon was informed that (he person to be seiv-ed with the notice had 
gone out he attached it to the house, held that in the absence of the evidence of 
the persons present during the alleged service of noiico it was not proved 
to have been properly served. A. I. R 1934 Pat 619=152 Ind Cas- 795 Under 
this rule, the executing Court has no jurisdiction to pass any prohibitory order 
unless either the debt to be attached is within the territorial jurisdiction of that 
Court cr the person against svhom it is claimed resides within its jurisdiction. 

A- 1. R- 1934 167=30 N. L. R. 92=148 Ind. Cas. 176; see also A. I. R. 1934 

Sind 135 = 151 Ind. Cas. 879. The mere order to make an attachment does not 
amount to an actual attachment. The attachment is not complete until it has 
been effected in the manner prescribed by the rules if., a copy of the order 
prohibiting (he debtor from making payroeot of the debt until the further order 0/ 
the Court has been sent to tbe debtor. A. 1. R. 1934 Pat. 619=152 Ind. 
Cas. 795. 

Debt — Unpaid portion of loan by mortgagee is not debt and cannot be 
attached. A. I. R. 1934 Ail 449- Executing Court can pass a prohibitory order 
where either the debt on the garni hte is within the jurisdiction. A I. R. igj4 
Nag. 167. Where third party admits debt he can be ordered to deposit it in Court. 
35lnd.'Cas 469=10 Bur. L. T. 6 ; see also 33 lod. Cas. 169. Order of attachment 
of debt is no bar to suit for recovery. 5 O. L. J. 766=49 Ind. Cas. 88. In case of 
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attachment of debt, objeciion that no debt is due is allowed. A. I. R. 1922 All. 384. 
Fight to sue for damages arising out of a breach of contract is not a debt. A. I. R. 
1925 Smd 98 = 78 Ind. Cas, 409. Anaching creditors can only obtain that the 
judgment-debtors can honestly give them. A. I. R. 1924 Cal. 1065=40 C._L. J. 
228 = 84 Ind. Cas. 1022. In case of denial of debts Receiver miy be appointed 
to sue and recover. 10 Bur. L. T. 6=35 Ind. Cas. 469; A. I R. 1926 
Rang. 175 = 4 Rang. 100=97 Ind. Cas 247 ; A. I. R. 1924 Nag. 98=20 N. 
L. R. 11=78 Ind. Cas. 6015 A. I. R. 1927 All. 41 = 97 Ind. Cas. 4675 97 
Ind. Cas. 78o=A. I. R. 1926 Mad. 1011=24 L. W. 333. Court having jurisdic- 
tion can pass a prohibitory order for attachment of money under r. 46. A. 
I R. 1929 Nag. 210= 107 Ind. Cas. 663 0/3/ debts are also debts. , A. I. R, 1931 

Mad. 38=I93 qM. W. N. 719=33 L. W. 189=129 Ind. Cas. 255. Payment of debt 
into Court under rule 43 is as effectual as p.iyment to the party. A. I. R. 1914 Nag. 
98=2 oN. L. R. 11 = 78 Ind. Cas Coi. Deposit by a judgment-debtor with an 
Association of membership can be attached 102 Ind. Cas. 4i8 = A. I R. 1927 Dorn. 
365 = 29 Bom. L R. 416. Debts due to the estate of a deceased person of 
the judgment-debtor is co-heir, are not proper subject for garnnhee proceedings. 
39 M. L. J. 91 = 38 M. L. T. 3t= 57 Ind.Cas. 854 Sites of debt is the debtor’s place of 
residence as a general rule. Place where a debt is payable is an exeception. 143 
Ind. Cas. 211 = 35 Bom. L R- 799“S7 C.L.J,487=37 C W. N. 825=65 M. L J, 
37 = t933 M W. N.ios«6oI A. 211 = 1933 A. L. J. 629=A I. R. 1933 (P.C.) 150 ; 
see also 137 Ind. Cas. 483= 56 D. 349=34 Bom. L. R. 17 = 1932 Bom. 206. Unpaid 
poriion'of Io.m by mortgagee does not constitute debt and as such cannot be 
attached undar the Civil Procedure Code. A. I. R. 1934 All. 449='t934 A. L. J. 713 5 
A I. R. 1934 All. 448=147 lod. Cas. 773; but see 1934 M. W. N. 63i = A. I. R. 
192* Jfad 493 = 66 M. L. j. 695. 

Share.— Where the shares are sold in execution of a decree and the sale !$ 
confirmed, the duty of Court ends. It is for the company either to recognize the 
transferor refuse to recognise. A. I. R. 1928 Mad. 241=42 M. L. J. 449=46 M. 
537 «;isL, W. 470“(i922) M. W. N. 332 = 70 Ind. Car. 659=30 M. L T, 231, 
Service of prohibitory order on the attorney of the Managing Director of a private 
company is a proper service. A. I. R. 1928 Rang. 36=3 Rang 385-107 Ind. 
Car. 860. 

Movable property— Simple bypothceaiion bond is a movable property. A. 
I. R. 1930 Oudn 473 = 7 0. W. N. 944= >21 Ind. Cas. 274 : ro also is a debt under 
a usufructuary mortgage-deed {i929)M. W. N. 1385 see also Al.R. 1931 Pat. 
63=133 Ind. Cas. 265 : A I R. 191S Mad. 648=111 Ind. Cas. otS t 138 Ind.Cas. 819 
y»35 M. L. W. 257 — A I.R. 1932 Mad. 283. Simple mortgage bond or a charge 
is a movable properly. A. I. R. 1914 All. 976=23 A. L. J 840=46 A. 917 = 80 Ind 
C.as. 890 s A. I. R, 1926 hhid 903=51 M L. J 95 = 1926 M. W. N. 569=95 Ind. Cas 
447 = 6 0 L. J. 49 = 21 O.C 400=50 Ind Cas 157; 37 C. W. N 439 = 57 O, L. J. 
205=600.782, Agricultural produce IS not movable properly under this rule but 
attachment of agricultural produce in the hands of third pariy should be made under, 
thisrule. A. I. R. 1921 Sind 95 = 15 S.L.R, i28=-64 Ind. Cas 1007. Mortgage 
debt is to be attached under rule 46 and not under rule 51. I44 Ind. Cas. 175 = 
A. I R, 1933 Rang. 61. Morigxge debt can be attached by the Court within whose 
jurisdiction the mortgage bond is found. 143 Ind. Cas. 785 = 57 C. L. J. 305 = 60 C. 
782. Provisions of this rule do not empower executing ofiicer to seal up premises 
other ihan those used by judgment-debtor for containing goods which are 
attempted to be seized. 139 Ind. Cas. 834= A. I. R. 1932 Pat 379 

Sub-scction (3).— Payment contemphted in sub section (3] is piyment into the 
attaching Court su as to be available for the attaching decree holder and not 
payment into the particular Court even where the payment is ear marked for 
some other purpose. 161 Ind. Cas. 473-43 L. W. 713= 1936 M. W. N. I47—A.I. 
R. 1936 Mad. 251-71 M.L.J. 313. 


■17. [Arrf ] Where the propcily to be attached consists of the shire or 

.... . . f , . interest of the judgment-debtor in movable pro- 

IwnyKlons.nJIo h.m nnj another as coo.n.rs, 
the attaclinicnt shall be made by a notice to the 
judgment-debtor prohibiting him from Iransfcning the share or inleicst or 
charging it in any way. 
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(2) A copy of such order shall be affixed on some conspicuous pari of the 
Court-house, and another copy shall be sent in the case of the debt, to 
the debtor, in the case of the share, to the proper officer of the corporation, 
and, in the case of the other movable property (except as aforesaid), to the 
person in possession of the same. 

(3) A debtor prohibited under clause (Oof sub-rule ( I ) may pay the 
amount of bis debt into Court, and such payment shall discharge him as 
effectually as payment to the patty entitled to receive the same. 

N. if.— Eor local amendment in Rangoon.— /rt/ru. 

Scope— Attachment of property movable or immovable outside the juris- 
diction of Court can be made except under rule 48. A. I. R. 1939 Lah. 64S = *i5 
Ind. Cas. 908. Attachment crystahses the rights of the parties at a given point 
of time, and no new interest can be created to defeat it. Attachment does not 

amount to a specific charge but is the bast* 1 

assert his debtor's interest A. I. R. 1934 ( '«• : ! 1 ' ‘ • 

Ind Cas. 333. Rule 46 (3) operates quite 

which the payment is made, or the motive , • 

ofit. A 1. R. 1931 All. Si= 43A. 272«19 A L. J. 41 *■60 Ind Cas. 8S1. Property 
vesting in trustees and payable to children of constituents on death, c.annot be atta- 
ched. 134 Ind Cas. 558 = 33 Bom L. R 72o=A. I R. 1931 Bom. 300. Executing 
Court need not determine if debt attached is really due. 135 Ind. Cas. 543*t93> 
M. W. N. 259 = A. I. R. 1931 Mad. 570. Where mortgaged property istakenoyer 
by Court of Wards, debt secured by such mortgage is not mortgage debt. Jurisdiction 
to attach and sell this debt vest in Court within whose juiisdicuon, the manager of 
Court of Wards resides. ri7 Ind. Cas 377=11 Pat, 473=13 P, L. T. 466»A. I. R- 
193:. Pat. 148. Attachment by a prohibitory Order of the nature contemplated 
by Order 21, r. 46 of the C. P. Code can be made in respect of a share of a debt 
due to the Judgment-debtor by a third person. It is not necessary that the debt 
contemplated by section 60 or Order 21, r. 46 should be due to the judgment-debtor 
soleIy._ 41 C. W. N, 410 j A I. R. 1937 Cal. 199 Where debt is attached io 
execution and the garntihu totally denies the existence of the debt, and conse- 
quenllyofany obligation on his part to the judgment-debtor, if, tho Cojrt dis- 
allows his objection, to au attachment against him of the alleged debt, he can- 
not institute a suit to establish his right which he claims to the property under 
Order 21, r. 63. Because according to him the property is non-existent. A. I. R. 
1936 Mad. 152 = 70 M. L J. 20=1936 M W. N. 54=43 L. W 68 = 59 M- 966=160 
Ind. Cas. 534. But where a denies the debt and objects to the jurisdic- 

tion of the Court to compel him to deposit the debt, but does not ask to have 
the matter invest gated and there is no investigation or decision on the point 
raised by him, and the Court orders sale of the debt for whatever it is worth 
the garnishee can raise the matter in the subsequent suit by the purchaser. 
A. I. R. 1936 Nag. 218. Where the report of service of the notice stated that 
as the peon was informed that the person to be seived with the notice had 
gone out he attached it to the house, held that in the absence of the evidence of 
the persons present during the alleged service of notice it was not proved 
to have been properly served. A. I. R 1934 Pat 619=152 ind Cas 795. Under 
this rule, the executing Court has no jurisdiction to pass any prohibitory order 
unless either the debt to be attached is within the territorial jurisdiction of that 
Court cr the person against whom it is claimed resides within its jurisdiction 
A. I. R. 1934 Nag. iG7=3oN. L. R 92 = 148 Ind. Cas. 176; see also A. f. R. i93t 
Sind 135 = 151 Ind. Cas. 879. The mere order to make an attachment does not 
amount to an actual alcachment. Tbc attachment is not complete until It has 
been effected In the manner prescribed by the rules t.e, a copy of the order 
prohibiting the debtor from making payment of the debt until the further order of 
the Court has been sent to the debtor. A. f R. 1934 Pat. 619=152 Ind. 
Cas. 795- 

Debt — Unpaid portion of loan by mortgagee is not debt and cannot be 
attached. r\. 1. R. 1934 All. 449. Executing Court can pass a prohibitory order 
where either the debt on the garni hee is within the jurisdiction. A I. R. 1934 
Nag. 167. Where third party admits debt he can be ordered to deposit it in Court. 

35 Ind. Cas 469=10 Cur. L. T. 6; see also 33 Ind. Cas. 169. Order of attachment 
of debt is DO bar to suit for recovery. 5 O. L. J. 766=49 Ind. Cas. 88. In case of 
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attachment of debt, objection that no debt !s dae is allowed. A. I. R. 19:2 All. 3S4. 
Fight to sue for damages arising out of a breach of contract is not a debt. A. I. R. 
192; Smd 98 = 78 Ind. Cas. 40^ Attaching creditors can only obtain that the 
judgment-debtors can honestly give them. A. I. R. 1924 Cal. 1068=40 C. L. J. 
228 = 84 Ind. Cas. 1022. In case of denial of debts Receiver miy be appointed 
to sue and recover. 10 Bur. L. T. 6=35 Ind. Cas. 4691 A. I R. 1926 
Rang. 175 = 4 Rang. 100=97 Ind. Cas 247; A I. R. 1924 Nag. 98 = 20 N. 
L. R. 11 = 78 Ind. Cas. 601; A. I. R. 1927 All. 41 = 97 Ind. Cas. 467; 97 
Ind. Cas. 78o=A. I. R. 1926 Mad. 1011=24 L. W. 333. Court having jurisdic- 
tion can pass a prohibitory order for attachment of money under r. 46. A. 
I R. 1929 Nag. 210= 107 Ind. Cas. 663 0/.S/ debts are also debts. A. I. R. 1931 

Mad. 38= 1930 M. W. N. 719=33 L. W. 189=119 Ind. Cas. 255. Payment of debt 
into Court under rule 43 is as ciTectu-tl as p-ayment to the party. A. I. R. 1924 Nag. 
98 = 2 oN. L. R. 11 = 78 Ind. Cas 601. Deposit by a judgment-debtor with an 
Association of membership can be attached. 102 Ind. Cas. 4i8 = A. I R. 1927 Bom. 
365 = 29 Bom. L R. 416. Debts due to the estate of a deceased person of 
the judgment-debtor is co-beir, are not proper subject for gmusliee proceedings. 
39 M. L. J. 91 = 28 M. L. T. 3t = 57 Ind.Cas. 854 Sites of debt is the debtor’s place of 
residence as a general rule. Place where a debt is payable is an exeception. 143 
Ind. Cas. 211=35 Bom. L R. 799=57 C.L.J. 487=37 C W. N. 825=65 M, L J. 
37 = 1933 M W. N. 105=60 I. A. 2it = i933 A. L. J. 629=A I. R. 1933 (P.C.) 150 ; 
see also 137 Ind. Cas. 483= 56 D. 349=34 Bom. L. R. 17 = 1932 Bom. 206. Unpaid 
porilon'ol loan by mortgagee does not constitute debt and as such cannot be 
attached undar the Civil Procedure Code. A. I. R, 1934 All. 449=1934 A. L. J. 713 ; 
A I R. 1934 All. 448=147 led. Cas. 773 ; but see 1934 hi. W, N. 63i = A. I. R. 
1934 Mad 498-66 M. L. j. 695. 

Share.— Where the shares are sold in execution of a decree and the sale f$ 
confirmed, the duty of Court ends. It is for the company either to recognlis the 
transferor refuse to recognise A. I. R. 1928 Mad. 241—42 M. L. J. 449-46 Si. 
537-1 5 L.W. 47o-(I922) M. W. N. 331-7o Ind. Car. 659-30 M. L T. 231, 
Service of prohibitory order on the attorney of the Managing Director of a private 
company is a proper service. A I R. 1928 Rang. 36-3 Rang 385-107 Ind. 
Cas. 860. 

Movable property —Simple hypothecation bond is a movable property. A. 
I. R. 1930 Oudh 473-7 0. W. N. 944- »2i Ind. Cas. 274 ; »o also is a debt under 
a usufructua^ mortgage-deed. {t929)M. W. N. 1385 see also AI.R. 1931 Pat. 
63-133 Ind. Cas. 265 : AI R. <918 Mad. 648-111 Ind. Cas. 318 : 138 Ind.Cas. 819 
= 35 M. L. W. 257 — A.I.R. 1932 Mad. 283. Simple mortgage bond or a charge 
is a movable property. A. I. R. 1924 All. 976— 22 A. L. ]. 840-46 A. 917 = 80 Ind 
Cas. 890 5 A. I R. 1926 Mad 903—51 M L. J 95 — 1928 M. W. N. 569=95 Ind. Cas 
447 = 6 0 L. J. 49 = 21 O.C 400=50 Ind Cas 157; 37 C W. N 439=57 O, L. J. 
205 = 600.782. Agricultural produce is not movable property under this rule but 
attachment of agricultural prouuce in the hands of third party should be made under, 
thisrule. A I. R. 1921 Sind 95 = 15 S.L.R. 128=64 Ind. Cas 1007. Mortgage 
debt is to be attached under rule 46 and not under rule 51. 144 Ind. Cas. 175 = 
A. I R. 1933 Rang. 61 Mortgage debt can be attached by the Court within whole 
jurisdiction the morigage bond is found. 143 Ini Cas. 785 = 57 C. L. J. 205 = 60 C. 
78:. Provisions of this rule do not empower executing officer to seal up premises 
other than those used by judgment-debtor for containing goods which are 
attempted to be seized. 139 Ind. Cas. 834—A. I. R 1932 Pat. 279 

Bub section (3) —Payment conicmphied m sub section (3) is piyment into the 
attaching Court su as to be available for the attaching decree holder and not 
payment into the particular Court even where the payment is ear marked for 
some other purpose. 161 Ind. Cas. 473— 43 L. W. 713= «936 M. W. N. I47=/\.I. 
U. 1936 Mad. 351-71 M.L.J. 2t3 


■17. [Arm] Where ihc properly to be atladied consists of the share or 
interest of the judgment-debtor in movable pro- 
perly belonging to him and another as co-owners, 
the attaclmicnt shall be made by a notice to the 
juJgmcnt-tUb'.or prohibiting him from Iransfcrxing the share or intacst or 
charging it in any way. 
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Scopa— No more than inlerest of the jodgmenf-debtof in joint family properly 
can be attached ; see also 138 Ind. Cas. 548=36 M.L.W. 4o2='55 Mad. 1041=63 
M. L. J. 142=1932 M. W. N. 457 s»A 1 . R. 1932 Mad. 538 ; 137 Ind Cas. 67 J=* 5 < 
C. L. J. 488=59 C. 8oS«A. I. R. 1933 Cal. 408 ; but see A. 1 . R. 1936 Mad. 560=70 
M. L J. 717 = 1936 M.W.N. 728=431.. W. 760=163 Ind. Cas. 480. 


48 . [A’ifuf.] ( 1 ) Where the property to be attached is the salary or 
.... . , , allowances of a public officer or of a servant of a 

aIto 4 'n«rofpubli? officer or "“panj or local authority, the Court, 

servant of railway company or whether the judgment-debtor or the disbureing 
local authority. officer is, or is not within the local limits of the 

Court's jurisdiction, may order that the amount 
shall, subject to the provisions of section 60, be withheld from such salary or 
allowances either in one payment or by monthly instalments as the Court may 
direct ; and, upon notice of the order of such officer as “the Central Govern- 
ment or the Provincial Government may by notification in their official 
Gazette’’* appoint in this behalf, the officer or other person whose duty it is 
to disburse such salary or allwonces shall withhold and remit to the Court 
the amount due under the order, or the monthly instalments, as the case 
may be. 


( 2 ) Where the attachable proportion of such salary or allowances is already 
being withheld and remitted to a Court in pursuance of a previous and unsatis- 
fied order of attachment, the officer appointed by “the Central Government 
or the Provincial Government as the case may be,”t in this behalf shall forth- 
with return the subsequent order to the Court issuing it with a full statement 
of all the particulars of the existing attachment. 

( 3 ) Every order made under this rule, unless ft Is returned in accordance 
with the provisions of sub-rule (2), shall, without further notice or other process, 
bind “the Central Government or the Provincial GoveromeDt”t or the railway 
company or local authority, as the case may be, while the judgment-debtor is 
within the local limits to which this Code for the lime being extends and while 
he IS beyond those limits if be is in receipt of any salary or allowances payable 
out of His M.ajesty’s Indian revenues or the funds of a railway company carry- 
ing on business in any part of British India or local authority in British India 
and "the Ctniral Government or the Provincial Governmenf’t or the railway 
company or local authority, as the case may be, shall be liable for any sum paid 
in contravention of this rule. 

XiOcal Amendments in Burma. — In sob-scciion (i) for the n-ords “ihe Central 
Goveromenc or the Provincial Covernnieot may by notification id ibe official 
Gazette" read “ihe Government may by ootincaiion in the Gazette". In sub-section 
(2) for the words ‘‘the Central Government or ihe Provincial Gsvernment, as the 
CISC may be” substitute “ibe Government” and in sub-section (3) for the words 
•' the Centra! Government or the Provincial Government* substitute '-ihe Govern- 
ment’* and for "Driiish India** read "Bniish Burma.*' — 


A^. B . — For local amendment in Madras.— injra. 

Scope.— This rule has no application in the case of persons who are in private 
service. A, I. R. 1929 Nag. 333= >20 Ind. Cas. 209 Where decree is transferred 
to a Conn oiher than ibe Court wbicb passed the decree, transferee Court has power 
to attach under rule 4S. A. I. R. 1937 Ondh. Ij2= 13 O. L. J. 174=6 O. W. N. 1144 
••J Luck, 46=91 Ind. Cas rc43. Payments to be made to a Railway Contractor 
for work done is neither salary nor allowance of a servant of a railway company. 
A. I. R. 1928 Nag. 210=107 Ind. Cas. 663. Pay or pension for the month is due on 
the last day of the month and is liable to be attached on that day. A I. R. 1930 
Rang. 161 = 126 Ind. Cas. 643. No revision lies from order refusing attachment of 


• Substituted by G. I. Order of 1937 for the ivords "the Government may by 
notification in the CaztUe ef India or io the loco! official Gazette as the case may be.*’ 

f Substituted for the word "ihe Government ** by G. f. Order of 1937. 
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pay under Order 3i. rule 48. 144 Ind Cas. 897=35 Bom. L. R. 36o=A. I. R. 1933 
Bom. 185. Pay of staff-sergeant is not attachable under Civil Court’s decree. A. I. K. 
1934 Bom, 31. 


49 . [New."] ( 1 ) Save as otherwise provided by this rule, property 
, . , , . u* belonging to a partnership shall not be attached 

oromMv'"' or sold in execution of a decree other than a 

^ ^ decree passed against the firm or against the 


partners in the firm as such. 

(а) The Court may, on the application of the holder of a decree against 
a partner, make an order charging the interest of such partner in the partner- 
ship property and profits with payment of the amount due under the decree, 
and may, by the same or a subsequent order, appoint a Receiver of the share 
of such partner in the profits (wbeiher already declared or accruing) and of 
any other money which may be coming to him in respect of the partnership, 
and direct accounts and inquiries and make an order for the sale of such 
interest or other orders as might have been directed or made if a charge had 
been made in favour of the decree-holder by such partner, or as the circums- 
tances of the case may require. 

( 3 ) The other partner or partners shall be at liberty at any time to 
redeem the interest charged or, in the case of a sale being directed, to pur- 
chase the same. 

(4) Every application for an order under sub-rule ( 2 ) shall be served on 
the judgment-debtor and on his partners or such of them as arc within 
British India. 

( 5 ) Every application made by aoy partner of the judgment-debtor 
under sub-rule (3) shall be served on the decree-holder and on the judgment- 
debtor, and on such of the other patinets as do not join in the application and 
os are within British India. 

(б) Service under sub rule ( 4 ) or sub-rule (5) shall be deemed to be 
service on all the partners, and all orders made on such applications shall be 
similarly served. 


Local ameDdment ia Burma.— For British lodia read British Burma — 
Vide G. B. Older of 1937. 

Scope. — A decree against au individual partner 'can be made under rule 49. 
23 C. W. N. 500-29 C, L. J. 380=51 Ind. Cas. 597. Interest of the partner in the 
partnership property can vest in the Receiver. 141 Ind. Cas. 128— 1932 A. L. J. 516— 
A. I. R. 1932 All. 468 Assignee of one partner cannot sue the other partners for 


a decree, which is not passed against the firm or the partners thereof, is therefore 
invalid and inoperative. 60 C. ll j. 4^4 ; see also A. I. R. 1935 Cal. 275. 


r. _ . SO.IR. S. C. 0 . 48 A. r. 8.) (1) Where 

firm. decree against ^ decree has been passed against a firm execu- 

tion may be granted — 

(a) against any property of the partnership ; 

( 4 ) against any person who his appeared in his own name under rule 
6, or rule 7 of Order XXX or who has admitted on the pleadings that he is, 
or who has been adjudged to be, a partner , 

(0 against any person who has been individually served as a partner 
with a summons and has failed to appear : 

Provided that nothing in this sub-mle shall bo deemed to limit or other- 
wise affect the provinons of section 247 of the Indian Contract Act, 1872 . * 


C. P. Code — 70 
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(2) Where the decree-holder claims to be entitled to cause the decree 
to be executed against any person other than such a person as is referred to 
in sub-rule (1), clauses (6) and (c), as being a partner in the firm, he may 
apply to the Court which passed the decree for leave, and where the liability 
is not disputed, such Court may grant such leave, or, where such liability 
is disputed, may order that the liability of such person be tried and deter- 
mined in any manner in which any issue in a suit may be tried and deter- 
mined. 

(3) Where the liability of any person has been tried and determined under 
sub-rule (2), the order made thereon shall have the same force and be subject 
to the same conditions as to appeal or otherwise as if it were a decree. 

(4) Save as against any property of the partnership, a decree against a 
firm shall not release, render li.able or otherwise affect any partner therein 
unless be has been served with a summons to appear and answer. 

Scope. — Order XXI, rule ;o, should be read subject to provisions of order 30. 
138 lod. Cas. 3I4“34 Bom. L. R. 617 = A. I. R. 193a Bom. 334 ; see also A. I R. 1927 
Bom. 58l=»5i B. 986=29 Bom. L. R, 1296=105 Ind. Cas. 305 Where a person is 
a partner can be determined by tbe executing Court. A. 1. R. 1929 Lah. 228= 115 
Ind. Cas. 536 1 see also A. I. R. i93oCal. S3=S6C 704=121 Ind. Cas 403. This 
rule is applicable where a decree against the firm is sought to be executed against 
person alleged to be a partner. A. I. R. 1930 Lab. 243^120 lod. Cas. 611. Rule 
50(2)1$ limited to the case of a partner living at the date of the decree. A. I. R. 
1925 Sind 29S»S7 Ind. Cas. 992 ; see also A. 1. 1^ 1931 AH 65=1930 A. L. J. I9i3 ! 
52 M. 88S=A. 1. R. 1929 Mad. 733 (F. B.) ; J05 lod. Cas. 305=29 Bom. L. 
R. 1296=51 B. 986= A. I. R. 1927 B. 581. Order X.KX does not militate against 
Order XXI, rule 50. A. I. R. 1925 Sind 293-19 S. L. R. i=86 Ind. Cas. 
1013. This rule also applies to awards against firms, they having the force of 
adecree A. I. R. 1925 Sind 293=198. L. R. 1=86 Ind, Cas. 1013; see also A. 
I. R. 1929 Sind 28=23 S. U R. 432=113 lod. Cas. 126; 6: C. 833=61 C. L. J. 
515. Application for leave to execute adecree under Order XXI, r, 50 {2), does not 
amount to a suit within the language of s. 38, Presidency Small Cause Courts 
Act. A. I. R. 1930 Bom. 412—32 Bom. L. R. 1009-120 led. Cas 17. 

Legal representatives of a deceased partner dying before the Institution of a 
suit but after the cause of action arose can be proceeded against In execution of a 
decree passed against the firm under r. 50 (2). A. I. R. 1927 Sind tso (F, B) — 100 
T.j -...J T» .1... •jarinet cannot 

■ ' • ’ of disputing 

■ ‘ ’ * ' C. 214=390. 

' ■ 3) is limited to 

■ ' ■■ * the decree as 

' ' ■ ’matives of the 

• s served with 

• “ ’ I, can only be 

■ ■ •’ ’ * • igainal persons 

. * • cc the award 

• ■ " • ■ • . : , is 1015 The 

, • ■■■•„■ . ’ lie So, includes 

“legal representative" an'^ '• ~ *•-»->— •- raise and to have 

decided in execution pro " . of the legal repre- 
sentative of a deceased. ' - ' 165 Ind. Cas. 826. 

When the decree is against a timiteu iiaDiiiiy company, no urder under this rule 
can be passed against the share-holders. 164 Ind. Cas 513. The Court to decide 
whether leave to execute a decree against an individual partner within the provi- 
sion of sub-rule, (2) of rule 50 of Order 3l should be granted is the Court which 
passed the decree and cot the Court to which the decree is transferred for execution. 
A. I. R. 1936 Sind 138=30 S. L. R. 88=164 Ind. Cas. loii 5 see also A. I. R. 1936 
Sind II. An application under sub rule (3) is an application tn execution of a 
decree and can be made at any time daring which the decree remains capable of 
being executed. A. I. R. 1936 Sind 138 ; A. L R. 1935 Sind 12=154 Ind. Cas. 839. 
An application for leave under Order 2t, rule 50(2), falls under Art. 182 and not 
Art. 181 of the Limitation Act. A. I. R. 1936 Sind 138; sec also A. I. R. 1935 
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Mad. 926. Special leave is not necessary where a judgment-debtor has appeared 10 
in bis own name under Order XXX, rr. 6 and 7 or has admitted that he is a partner 
or is served with summons as a partner. A. I. R. J926 Sind 51 =89 lud. Cas. 401. 
Where a decree has been pissed against the firm, all the members being served 
individually, they can be proceeded against individually in execution even if the 
firm is declared insolvent and in absence of application under Order XXI, 
r. 50. A. I. R. 1925 Lah. 379=9 Lah L. J. 165=26 P. L R. 494“89 Ind. Cas, 138. 
Where decree against a hrm is sought to be executed against an alleged part- 
ner, who denies the llabiliiy, issue as to his liability must be first tried. A. I. 
R. 1927 Bom. 447-S51 n. 794 = 29 Bom. L. R 921 = 103 Ind Cas. 256. Sons of 
deceased partner though not themselves partners, are liable to the extent of 
their father’s assets in their hands for panoership debts, A. I. R. 19:7 Sind 247 
= 107 Ind. Cas. 221. 

Where decree against a firm mentions some members especially it does not 
exclude the liability of other partners. The only difference between the two is 
that in the latter case action under r. 50 is necessary. A I. R. 1925 Smd 317 
= i8S.L R. 246=86 Ind. Cas. 435. Whe - ..J 

and piaintiff knew of it before institutin; • * can 

be proceeded against, A. I. R. 1924 Bom. Cas. 

77J, In the case oitransier of a decree, the vcm uie wuk-u pis>ed the 

decree" includes the transferee Court for the purpose of rule 50 (2). 43 A. 394= 
19 A. L. J. 187 = 3 U. P. L. R. All. 36=6t Ind. Cas. 40t. Whether execution should 
proceed against judgment-debtor is to be adjudicated not under Order XXI, 
r 50 (1), but under Order XXI, r. 50 42), although notices are served on him 
during the course of arbitration proceedings as a managing partner of a firm. 
A. I. R. 1929 Lab. 2 z 8- 115 Ind. Cas. 536. 

If a decree-holder seeks to execute a decree against a partner personally he 
should proceed under rule $0 136 Ind. Cas. 728=33 P. L K. 240; see also A. 

I R. 1933 Lab 59c. Holder of award can enforce under Order 21, r. 50 (2) by 
applying to High Court. 3$ Uom. L R. 94i=A I. R 1933 Bom. 433 j see also 134 
Ind. Cas 1026=13 Lah 327=33 P. L R. $98 = A I. R. 1931 Lah. 73S. In case of 
decree against a firm tne decree-holder can pursue any of the three courses 
regardless of their order. I4t Ind. Cas. 453=34 P. L. R. 190= A. I. R. 1933 
472. Executing Court can determine liability of partner not served with notice 
in suit. 140 Ind. Cas. 519 = 34 Bom. L. R. tti2*uA. L R. 1932 Bom. |i6 ; see also 
134 Ind. Cas. 1026=13 Lah. 327 = 33 P.L.R. $98=A. I. R, 1931 Lah. 736 Application 
--j- J..M. r-pjies application for leave to execute 
16-13 Lah. 327*33?. L. R. 593-A. 
leave to apply for execution is neither 
■ :rce. A. I. R. 1929 All. 390«(i929) 

I. R. 1929 Boro. 386=53 B. 839-32 
A. I. R. 19J0 Lih. 825= 126 Ind. Cas. 
562. Liability of contesting partner cannot be determined by Deputy Registrar 
empowered to grant leave under r. 50. A. I. R. 192$ Rang 317 = 4 Bur. L. J. it6= 
91 Ind. Cas. 778 Proceedings in which leave is applied for to execute the decree 
under rule 50(2) is application m execution. 134 Ind. Cas. 1026=13 Lah. 327 = 
33 P. L. R. 595-A. I. R. 1931 Lab. 738. Leave roust be obumed from Court which 
passed the decree and not from the Court executing the decree. 141 lod. Cas. 61 
= 13 P. L. T. 7S» = »» Pat. 580- A. I. R. 1932 Pat. 323. 

Le.xvc of Court is necessary before ailachmem can issue against property in 
hands of Receiver appointed by Court. 130 Ind. Cas. 836=12 P. L. T. 318 = A. 
1. R. 1931 Pat. 204. For scope of the words *'or who has been adjudicated to be 
parincr’ m cl. ti) {bj, tri/r. 140 Ind Cas. 40=265 L. R.22S — A. I R. 1932 Sind 
194. There Is ro uairant for placing a restricted construction on clause (bj, sub- 
rule (1) of rule $0. A defendant may be allowed wuhm his rights to enter an appear- 
ance under protest and to refuse to lake any fonher pan in the proceedings but 
If he once pleads his non-liabi1iiy and asks the Court to frame an issue on the 
point, he cannot then be allowed to turn round after the issue is decided against 
him and urge that all procecdiogs m the trul Court and this matter subsequent 
to hts appearance under protest were withoni jurisdiction and that he was itiU 
entitled (0 claim the benefit of sub-rulela) A I. R 1935 Lah. 520= 157 Ind. Cas. 1025. 
Decree against members of firm requires execniioa against them and not roertly 
•gainst firm. 143 Ind. Cas. 22S=.\. L R. 1933 I'csh. 63. Under Ordem, rule 5£^ 
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clause (2). a person who appears in answer to the notice issued to him may ad- 
mit that he is a partner in the firm against whom a decree is passed but at 
the same time he cannot urge that that decree is not binding on the firm in which 
he admits to be a partner. If he wants to dispute the decree be should take 
proceedings m the suit to have the decree set aside. But he cannot do so in ex- 
ecution proceedings under rule $0, danse (2). A. 1. R. 193^ Sind 135 = 151 
Cas. 749. 


51. [S. 370.] Where the property is a negotiable instrument not depo- 
sited m a Court, nor in the custody of a public 
crfScet, the attachment shall be made by 
actual sewore, and the instrument shall be 
brought into Court and held subject to further orders of the Court. 


Attachment of negotiable in- 
struments. 


Scope — Notice to the debtor that he should not pay the money due under the 
promissory-note does not operate as an effective attachment. A. I. R. 1918 
Mad. 940= 1928 M. W. N. 466 «s6 M. L. J. 70=2$ L. VV. 565; see also A. T. R. 
1923 Mad. 317 = 86 M. 415=44 M. L J. 206=17 L. W. 3i4=(r923)M. 'V. N. 
19 = 72 Ind. Cas. 189. For effective attachment actual seizure is neces- 
sary. /ii/f- 


52 . [S. 272 ] Where the properly to be attached is in the custody of 
A 4 .,^i, , any Court or public oiBcer, the attachment shall 

»? clu?ror'‘'p„l.“ byT police .0 such Court or olb- 

lie ofScer. cer, requesting that such properly, and any in- 

terest or dividend becoming payable thereon, may 
be held subject to the further orders of the Court from which the notice is 
issued : 

Provided that, where such property is in the custody of a Court, any 
question of title or priority arising between the decree-holder and any other 
person, not being the judgment-debtor, claiming to be interested in such 
property by virtue of any assignment, attachment or otherwise, shall be deter- 
mined by such Court. 


Scope.— Section 52 deals not only with money deposited in Court in pursuance 
of a decree but also with tooney which comes into the hands of an officer of the 
Court in various ways. A I R. 1935 Sind 214. Under Order XXI, r. s», property 
in the custody of any Court can be attached A I R. 1930 Mad. 4 Two or more 
judgment-debtors can attach the same property, fi/'/f. This rule applies only where 
the properly to be auached is actually in the custody of a public officer ihe efleci of 
the attachment being that the alienation of the fund is prevented subject to the 
further order of jhe C- •—-—’**•**■* -* --- -j--- - 

C. 1072 = 25 C. L. J. 59 ' • ' • ■ , 

236=33 Ind. Cas. 723. • \ , 

can also be attached r 

A. I. R. 19*5 Bom. 344= * J 

T. 3i8=A. I. R. 193* Pat. 204. Money 10 custody of Court is not assets in attaching 
Court unless such money ' j... » u- ... ..i ; Ind Cas. 

252=37 M. L. W. 366 ' • ■■ . ee also 35 

C. \V. N. 517. Custody ! ■ ■ ■ ' unless it 

happens to be the atiachi _ _ j ,_3Cal. 814. 

This rule has J * i--.. -- -.-j.--,-. ,, .- 1 

profits. 124 Ii ■* • _ • _ . ■ 


tachiDg the fund afterwards. 42 M. *692 
. " . : " 52 = 5oInd. Cas 9^5 I see also A. I. R. 1927 

< • Cas. 113; A. I. R. 1927 Dom. 405 = 29 

bom. 1.. A. ocy uracr — — — — • •••■»■ • ■ - . • 

upon the parties concernec , « • ’ . 

Court must decide the c • • 

even >1 the same question . 

does not override s. 47. / ' ' 
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public officier. A. I. R. 1934 All. 357. Property in the hands of a Receiver can be 
attached without the permission of the Court. A 1 . R, 1934 Rang. 174 = 149 Ind. 
Cas. 774. Where a creditor putting property to sale in execution of his decree and 
purchasing it, while an attachment before judgment is in force, omits to give notice 
according to Order 2t, rule 52 to the Court attachiog the property before judgment, 
and the property is again sold in execution of the decree in that suit, the decree-holder 
purchasing the property and omitting to give notice under Order 2t, rule 52, is not 
entitled to any damage against the other decree-holder, as the decree-holder by 
omitting to take action under Order 21, rule 52 prejudices the other decree-holder. 
A. I. R. 1936 Cal. 112 ; see also A. I. R. 1936 Rang. 83 The expression “further 
orders of the Court'’ in Order 21, rule 52, is wide enough to cover any order that 
the Court may make. 136 Ind. Cas. 409=A. I. R. 193S Pat. 201. Where a precept 
is received for the attachment of property in the custody of the Court, the attach-- 
mem takes effect from the date when it is received by the Court holding the 
property. A. 1 . R. 1935 9 M- 


63 . [S. 273 ] ( 1 ) Where the property to be attached is a decree, either 
.... . ,j for the payment of money or for sale in enforce- 

Attachm.mofd,cr«5. mortgage o’ charge, the attachment 

shall be made, — 

(a) If the decrees where passed by the same Court, then by order of such 
Court, and, 

(b) if the decree sought to be attached was passed by another Court, then 
by the issue to such other Court of a notice by the Court which passed the 
decree sought to be executed, requesting such other Court to stay the execution 
of its decree unless and until— 

(f) the Court which passed the decree sought to be executed cancels the 
notice, or 

(i0_ the holder of the decree sought to be executed or bis judgment* 
debtor applies to the Court receiving such notice to execute its own decree. 

( 2 ) Where a Court makes an order under clause (a) of sub rule ( 1 ), or 
receives an application under sub-head (iV) of clause (() of the said sub-rule, 
it shall, on the application of the creditor vrho has attached the decree or his 
judgment-debtor, proceed to execute the attached decree and apply the net 
proceeds in satisfaction of the decree sought to be executed. 

( 3 ) The holder of a decree sought to be executed by the attachment of 
another decree of the nature specified in sub-rule (1) shall be deemed to be 
the representative of the holder of the aliacbed decree and to be entiled to 
execute such attached decree in any manner lawful for the bolder thereof. 

( 4 ) Where the properly to be attached in the exccutiun of a decree is a 
decree other than a decree of the nature referred to in sub-rule (t), the 
attachment shall be made, by a notice by the Court which passed the decree 
sought^ to be executed, to the bolder of the decree sought to be attached, 
prohibiting him from transferring or charging the same in any way ; and, 
where such decree has been passrd by any other Court, also by sending to 
such Ollier Court a notice to at^tain from executing the decree sought to 
be attached until such notice is cancelled by the Court from which it was 


(5) The holder of a decree attached under this rule shall give the Court 
executing the decree such information and aid as may reasonably be required. 

iG) On the appication of the holder of a decree sought to be executed 
by the attachment of another decree, the Court making an order of attachment 
under this rule shall gi>e notice of such order to the judgment-debtor bound 
by the decree attadied ; and no payment or adjustment of the attached decree 
made by the judgment-debtor in contravention of such order after receipt of 
notice thereof, either through ihe Court or otherwise, shall be rccognited by 
any Court so long as the attachment xemains in force. 

A', i?— Kor local amendmenti ia Allahabad, C. P., Lahore, Madras, Peihwar 
and Rangoon— IV.if infrA. 
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clause (2). a person who appears m answer to ihe notice issued to him may ad* 
mit that he is a partner in the finn against whom a decree is passed but at 
the same time he cannot urge that that decree is not binding on the firm in which 
he admits to be a partner. If he wants to dispute the decree he should take 
proceedings in the suit to have the decree set aside. But be cannot do so in ex- 
ecution proceedings under rule 50, clause (2). A. I. R. 1934 Sind 135 = 151 lad. 
Cas. 749 


61* [S. S70.] Where the property is a negotiable irtstrument not depo- 

sited in a Court, Dor in Ihe custody of a public 

smmenS “*«'• attachment shall be made by 

actual seizure, and the instrument shall be 
brought into Court and held subject to further orders of the Court. 

Scope — Notice to the debtor that he should not pay the money due under the 
promissory-note does not operate as an effective attachment. A. I. R. 1918 
Mad. 940= 1918 M. \V. N. 466=“ 56 M. L. J. 70=28 i, W. 565; see also A. I. R. 
1923 Mad. 3t7“86 M. 415=44 M. L. J. 206=17 L. W. 3i4=(i923>M. W. N. 
i9‘>72 lud. Cas. 189. For effective attachment actual seizure is neces- 
sary. litii. 


52 . [S. 272 1 Where the property to be attached is in the custody of 
. . any Court or public ofBcer, the attachment shall 

by*^. notice to snch Court or o,lh- 
lie OfBcer. c®*'* requesting that such property, and any in- 

terest 01 dividend becoming payable thereon,^ may 
be held subject to the further orders of ihe Court from which the notice is 
Issued : 


Provided that, where such property is in the custody of a Court, any 
question of title or priority arising between the decree-holder and ariy other 
person, not being the judgraenl-debtor, claiming 10 be interested in such 
property by virtue of any assignment, attachment or otherwise, shall be deter- 
mined by such Court. 


Scope,— Section 52 deals not only with money deposited m Court in pursuance 
of a decree but also with money which comes mto the hands of an officer of the 
Court in various ways. A. I R. 1935 Sind 214. Under Order XXf, r. S*, property 
in the custody of any Court can be attached. A. I. R. J930 Mad. 4. Two or more 
judgment-debtors can attach the same properly, fbid. This rule applies only \7here 
the property to be attached is actually in the custody of a public officer the effect nf 


the Heceivcr auu uy no uuiei, i rji 1-. j, 449=35 ind. Cas 589. Oecree-holder 
■ ' 1 -r .1 , • • , • • (Other Court, is eniuled to be paid 

■ ■ ■ • the fund afterwards. 42 M. 692 

i , ” “■ . " • Ind Cas 925 ; see also A. I. R. 1927 

uoiii. 3V4 = ^y uoiii. i\. 605 = 100 ina. uas. 113; A. I. R. 1927 Dorn. 405 = 29 
Boin. I- R- 689. Order under rule 52 --j-- - . 

upon the parlies concerned A. f. R. 1935 C «. ■ • . , 

Court must decide the question (if it is • , 

even if the same question was involved tn another pending suit, inasmuch as rule 5*a 
does not evernde s. 47. A. I. R. I927 All. 574= 102 Ind. Cas, 179. Sufipardar is not 
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pablic officier. A. I. R. 1934 All. 357. Property 10 the hands of a Receiver can be 
attached without the permission of the C^rt. A. I. R. 1934 Rang. 174= 149 Ind. 
Cas. 774. Where a ciedhor putting property to sale in execution ol his decree and 
purdiasiog it, while an attachment before judgment is in force, omits to give notice 
according to Order 21, rule 5: to the Court attaching the property before judgment, 


A 1 . K. 1936 Cal. ti2 : see also A. I. R. 1936 Rang. 83 The expression ‘'further 
orders of the Court" in Order 21, rule 52, is wide enough to cover any order that 
the Court may mahe. 156 Ind. Cas. 409= A. 1 . R. 193$ Pat. 201. Where a precept 
is received for the attachment of property m the custody of the Court, the attach* • 
ment takes effect from the date when it is received by the Court holding the 
property. A. 1 . R. 1935 Lah. 914. 


53 . [S 273 ] ( 1 ) Where Ihe property to be attached is a decree, either 
Atlachmtnl of decrees. ">'= '“’f - 

shall be made,— 


ment of a mortgage or charge, the attachment 


(a) If the decrees where passed by the same Court, then by order of such 
Coutt, and, 

(d) if the decree sought to be attached was passed by another Court, then 
by the issue to such other Court of a notice by the Coutt which passed the 
decree sought to be executed, requesting such other Court to stay the execution 
of its decree unless and until— 

(0 the Court which passed the decree sought to be executed cancels the 
notice, or 

(«■) the holder of the decree sought to be executed or bis judgment* 
debtor applies 10 the Court receiving such notice to execute its own decree. 

( 2 ) Where a Coutt makes an order under clause (a) of sub rule ( 1 ), or 
receives sn application under sub*head (ti) of clause (^) of the said sub-rule. 
It shall, on the application of the creditor who has .attached the decree or his 
judgment-debtor, proceed to execute the attached decree and apply the net 
proceeds in satisfaction of the decree sought to be executed. 

( 3 ) The holder of a decree sought lo be executed by the attachment of 
another decree of the nature specified in sub-rule (1) shall be deemed to be 
the representative of the holder of the attached decree and to be entiled to 
execute such attached decree in any manner lawful for the holder thereof. 

( 4 ) Where the property to be attached in the execution of a decree is a 
decree other than a decree of the nature referred to in sub-rule (t), the 
attachment shall be made, by a notice by the Court which passed the decree 
sought to be executed, to the holder of the decree sought to be attached, 
prohibiting him from transferring or charging the same in any way ; and, 
where such decree has been passed by any other Court, also by sending to 
such other Court a notice to abstain from executing the decree sought to 
be attached until such notice is cancelled by the Court from which it was 
sent. 


(5) The holder of a decree attached under this rule shall give the Court 
executing the decree such information and aid as may reasonably be required. 

16) On the appication of the holder of a decree sought to be executed 
by the attachment of another decree, the Court making an order of attachment 
under this rule shall give notice of such order to the judgment-debtor bound 
by the decree attached ; and no payment or adjustment of the attached decree 
made by the judgment-debtor in contravention of such order after receipt of 
notice thereof, either through the Court or otherwise, shall be recognized by 
any Court so long as the attachment remains in force. 

N. B — For local amendmeots in Atbhabad, C. P., Lahore, Madras, Peshwar 
and Rangoon— tnfra. 
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Scope —Procedure lo be followed in execution when money-decree Is attached 
is given by rule 53. A. I. R. 1914 Rang. *1=3 Bur. L. J. 151 *=76 Ind. Cas. 679. 
Holder of decree for payment of money can transfer decree attached and the 
transfer is not affected by attachment. A.I.R. 1929 Pat. 1 = 7 Pat. 726=9 P.L.T. 822 = 
1 13 Ind. Cas. 673. This rule app'ies only where mortgaged property is sought to be 
sold in execution of money decree and not where It ts Ordered to be sold to satisfy 
mortgage decree by terms of decree itself. 50 Ind. Cas 448. Attached decree 
must be executed and the net proceeds to be applied towards satisfaction of decree 
sought to be executed. It cannot be sold. 45 C- 343 — 22 Bom. L. R. 1304=59 Ind. 
Cas 54t ; see also 48 Ind. Cas. 183=4 Pat. L. J, 336 = 3 P^t. L. W. 191. Trans- 
k. ....... ; cannot be affected if notice 

’ L. W. 34=61 Ind. Cas. 815 5 see also 

. " ■ I ■ " * W. 32=48 lad, Cas, 109. Adjustment 

'■ attaching creditor whether notice is 

issued to judgment-debtor or not. (1918) M. W. N. 874=24 M. L T. 495 = 9 L. 
VV. 32=48 Ind. Cas. log Proper course for decree-holder attaching decree for 
maintenance charging immovable property is to apply for its execution. 23 M- L- 
T- 355 = *7 Ind. Cas. 630, Under Ordcrai.rule 53, an attachment ofadecreefor 
payment of money is complete as soon as a notice under clause (b), rule 53. is 
served on the Court which passed the decree sought to be attached. Any private 
transfer made contrary to such attachment is void as against all claims enforceable 
under the attachment. A. I. R. 1937 All. 63. A preliminary decree for accounts 
in a suit for dissolution of partnership, oir the face of it is not a decree for 
payment of money. The amount due to the judgment-debtor is not ascertained 
sum of money. The 6nal decree in a suit for accounts of the partnership may be 
either for the payment of money by the plaintiff to the defendant and vice-versa. 
Hence such a decree cannot be attached and sold under rule 33. A. I. R. 
1937 Cal. 4. 

A person who attaches a decree before judgment must be deemed to be the re- 
presentative oftheholder of the attached decree by virtue ofsub-section (3) and is there" 
fore, a person entitled to make an objection in the executoin proceeding of the decree. 
A. I. R. 1935 All. 125. When a decree in favour ol a judgment-debtor is attached 
in execution of a decree against him n is open to the judgment debtor as judgment- 
creditor of his decree to execute that degree even during the pending of the 
attachment, subject to the condition that the amount realised by him by the 
execution of that decree would not be paid to him but would have to be deposited 
in Court for the benefit of his judgment-crediior. A.I.R. 193s Bom. 416=159 
Ind. Cas 170-37 Bom. L. R. 747. Order 31, rule 53 (U (b) (*'). relates not 10 the 

date of cessation of the attachment but only to the manner in which the attachment 

IS to be effected. A. I R. I93S Lab. 194=37 P. L-R- • 96=155 Cas. 315 = 
iSl^h.gio The attachment of the decree dees not cease when the proceedmgs 
in execution of that attached decree, are dismissed m default of the Court which 
had received notice under Order 21, rule S3 from the Court which passed the decree. 
The attachment still subsists, having been made by the order of the Court 
which passed the decree and not by ihe order of the Court which passed the 
attached decree and will be deemed to be withdrawn only when the decree has been 
satisfied through Court or when satisfaction has been certified to the Court. /6/tf. 

Person attaching decree becomes a representative of the holder of the attached 

' . . . i6>.’w.' 

, J. 109. 

. ■ • ■■ t to be 

• person 

■ • • ... , IS 900. 

. ■ ' t ' ■ . ' an that 

A. 1. 

■ ' . • • • ■ ■ money 

■ ■ • ■ rtgage, 

■ • ■ peraies 

• • ... . , ^nder 

■ ■ . ■ ■ . . . ^ ^ jgjj 

Cal. 580=35 C. L.J, 109 = 64 Ind. Cas. 780. Notice to judgment-debtor of attached 
decree is not necessary before attachment comes into force. Clause 6 of rule 53 
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means that Court will not tecORnize payment or adjustment only after the 
judgment-debtor under the attached decree receives notice of the order of 
attachment and that payment or adjustment made in ignorance of such attachment 
should be regarded as payment or adjustment properly made under the decree to 
the lightful person. A. I. R. ija? Mad 7 * 8-50 M- 6 * 7-53 M. L- J- 150-26 L. W. 
103=103 Ind. Car. So*- This rule does not prohibit the bolder of a decree for 
payment of money from transferring the decree attached. The transferee pending 
attachment can wefl apply for execution under Order 21, rule 16 of the Code. A. I, 
R. 1921 Pat. 1=7 Pat. 726-9 P, L. T. 822=113 Ind. Cas. 673 ; see also A. I. R. 
1917 Nag. 132 = 23 N. L. R. 20 = 99 Ind. Cas. 635. Prcliminaty decree directing 
taking of partnership accounts involving payment of partner’s share in money is 
decree for payment of money within this rule. A. 1 . R 1929 Mad. 641 = 52 M. 
r63=29 L. W. 823 = 57 M. L. J. 2^4=116 Ind. Cas. 343. Decree in ragard to 
• “* 44 Ind Cas. 252= 16 N. L. R. 72. 

■ ■ mpromise between parlies of attached 

■ ■ had notice 

• til - I 82 : see also 

■ i ' • . • Attaching 

e 53, where judgment-debtor becomes 
insolvent. 145 Ind. Cas. 695 = 29 N. L. R- 3o3=A. 1 . R. 1933 Nag. 229. Where 
preiimtnary decree m partition suit is attached, procedure under rule 53 (4) is to be 
followed 133 Ind Cas. t8i = 53 C. 934=A. 1 . R. 1931 Cal 80; see also 10 O. W. N. 
664-A. I. R. 1933 Oudh 349 Money decree cinrtot be sold. The procedure laid 
down in the rule should be tallowed. 141 Ind. Cas. 37 = 12 Pat. 36 = 13 P- L. T. 612 = 
A. L R. 1932 Pat 349. Where an « decree m favour of the judgment-debtor 
is attached and subsequently the tz parte decree is set aside but finally me judgment- 
debtor obtains a decree after contest, the atiacbment of the attaching decree-holder 
revives with the passing of the contested decree. A. I. P. 1933 Rang. 346. Where 
decree is attached, adjustment of such decree, if not certified cannot be recognized. 
145 lod. Cas 525-11 Rang. 420 =A. I. R 1933 Rang. 239. Where order and 
attachment is valid, It is immaterial whether adjustment is prior or subsequent to 
attachment. 134 Ind. Cas. p6=9 Rang. 140— A. 1 . R. 1931 Ran^. 185. Decree- 


J 1 ■ ! • ; * I ;; r 

attached In execution of another decree, the former decree can be executed cither 
by*’' •- .w, u., . , 

onl ....... . 

can ' • , • - ... 

be ...... . ■ _ 

R. I : J • 

for . . ''*..■ *. • 

meatung of this rule and vs therefore tmi attachable and saleable in execution. 40 C. 
W, N. 1393. As regards right to ratable distribution in case of attachment of 
decree by several decree-holders, c'/ifr 40 C. W. N. 1249. 

Sub section (0).— A. I. R. 1937 All. 63 ; 15 L. R. 703 (Rev). 


54 . [S. 247 ] ( 1 ) Where the property is immovable, the attachment 
. . - shall be made by an order prohibiting the judg- 

prwMv ment-debtor bom tramferimg or charging the 

^ ^ property in any way, and all persons from taking 

any benefit from such transfer, or charge. 

( 2 ) The order shall be proclaimed at some place on or adjacent to such 
properly by beat of drum or other customary mode, and a copy of the order 
shall affixed on a conspicuous part of the property and then upon a cons- 
picuous part of the Coutl-house, and also where the properly is land paying 
revenue to the Government, In the office of the Collector of the district In 
which the land is situate. 

N. D — For local amendments in Allahabad, Bombay, C. P., Lahore, Oodh, Pesh- 
war and Rangoon.— P/* mlra. 
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r ' ■ ‘ ' ' * • jn cutlOliia Ugh and Us effect is 

I ■ 1927 Mad. 190=24 L. W. 836=® 
( ‘ • • ■ 1929 Bom. 200=31 Bom. L. R. 

! ..... ■ • •• 42 = 22 L. W. 274=49 M. L. J. 

6c6 = 9o Ind. Cas 1037. Court is not in possession of the properly attached under 
rule 54. A. I. R. 1926 Sind 199 = 19 S.L.R 35 = 76 Ind. Cas. 380. Occupancy 


All. 846=122 Ind. Cas 679 5 1928 Pat 600=8 Pat. 1=9 P.L, T. 523=111 Ind Cas. 
797 ; 104 Ind. Cas. 340=A. I. R. 1927 Cal 885 ; A. 1 R, 1925 Lah. 583=7 Lah. L. J. 
301=26 P. L. R. 726=88 Ind. Cas. 321 j 77 Ind. Cas. g79 = A. I. R. 1923 Lah. 
671 ;A I. R. 1923 Lah. 423=5 Lah. L. J. 200=72 Ind. Cas. 452; 70 Ind. Cas. 
527; 34 Ind. Cas. 34 5 39 Ind. Cas. 34 ; A. L R. 1934 Cal. 251, Where a decree is 
for ’ - ' . . 

lion 

2r, • ■ . . ■ • 

met 

mot _ ■ “ • 

itse ' ' . ■ • ■ . u u ■ 

interest of the moitgagce is immovable property, thaliplerest arises from the debt 
and is ancillary to it j therefore there is no further necessity to attach the security 
as immovable property, when the debt has already been attached. Hence where a 
mortgage debt of an anomalous mortgagee ts attached, no fresh attachment of 
right is necessary. A. I R. 1934 Mad. 498 = 66 M. L. J. 695=1934 M. W, N. 631 = 

• .J J .. t.* .1 . . 

• . • nher 


service of a copy of the order on the jodgmenl-debtor or defendant as the case may 
be All that is required under rule $4 w making of a prohibitory order by the 
Court after the procedure has been followed, and then the proclamation of that 
• • *' ' A. 1 . R. J936 Rang. 403=164 lad. 

a uildings thereon is to be atiachedt 

•rms of sub-rule ( 3 ). if a copy of the 
• • the property. But where 

beat, a dtum_ and a copy of 

...e — .... ■ . ' affixed to the 

notice board of the Court as required by' rule 54 (2). the attachment cannot 
be redarded as complete. 63 C. L. J. 560=40 C. W. N. 1338 Whore pro- 
nerty is attached, a judgment-debtor is not entitled to transfer It to another. 
A I R. 193s Lah 71=16 Lah. 328=157 M. Cas 806. All the other 
formalities having been observed, mete failure 10 post copy of attachment 
order in office of Collector does not make attachment invalid, A I. R 1923 Nag 
78 = 69 Ind. Cas. 563 5 hut see 152 Ind. Cas. 630=35 P.L R. 735- Where there 
is ample evidence that the land was attached, in the absence of direct evidence to 
the contraty. it must be presumed that all the necessary formalities, including 
the fixing-of a copy of the order ol attachment in the Collector’s office, were duly 
romnlied with and that attachment was validly made. 67 M. L. J. 641 = 110. 
WN. 1158=40 L.W. 396=36 P.L. R. 285=60 C.L. J. 261 = 390. W. N. E9=A. 

I R. 1934 P. C. 217=67 M. L. J. 641 (P. C.). Interest of mortgagee is interest 
inland. A. I. R. 1929 Cal. 227=33 C. W. N. 44=*56 C. 224=117 End. Cas. 854. 
but see A. I. R. 1924 Mad. 117=46 M. 736=(i923) M. W. N. 463 = 45 M. L, J. 
263=75 Ind. Cas. 869. Morlgogor’s equity of redemption is immovable property. 
A. 1. R* 1921. Cat. 801 = 33 C. L. J. 7=62 Ind. Cas. 167. Undivided share of 
co«percener is attachable. 10 L. W. 449=53 I°d. Cas 336. Only when proclamation 
is made /. e., when copy of order is fixed as in rule 54, the attachment is complete. 

42 M- 844=37 M. L. J. 375 = 26 M. L. T, 281 = 10 L. W. 391={I9I9) M. W. N. 678 

IF. B.) = 53 Ind. Cas. 207.' Pioclaination is only ministerial act. 42 M. 1=35 M, 
L,J, 387-48 Ind. Cas 232 5 but see 53 Ind. Cas. 237 = 42 M. 844 (F.B). It is 
not necessary to beat drum at the time of sale, prochmation of sale by beat of drum 
being sufficient. 2 U.P. L. R. {All) 147=56 Ind, Cas. 523. Rights obtained 
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subsequent to attachment ii void 45 atraifiM claimtufl-fer vrAtr t 5<.r i 
55 Ind. Cas 48 i»= 7 0.L.J l•3^3 0 .& |8. Idemifjca'ion nus' c'v."* y, 

, L j 

I M T/A t-,, 4 /y 

• o e/v-j* .-/■ fjfj, 

- ?- 5 ? If.d iv 

■ • ■ 54 144 tr.<; 

■ • IS ro'afVvf 

•CK-tjni'ior; ly^- 

' *■ ' ■ -j oi>enyforiita’'l,rr.er,tus,«Vyr,- 

■ Oudh 76. Where Iud,/e or'l/j 1 / 

. • • • * jrdered by Judge b-jl by i/r^' 

*,!■■■ ,* “ • attachment from fAing 

134 l»d. Cas. 506=9 Rang. I40=A. t. R. 1931 King 185. Derrer l.o'der 
attach property of the judgment-debtor in the custody of Receiver api<oif,t«d io 
another suit with the leave of the Court under this rule. 144 Ind. Cat. 

34S=A. I. R 1933 Cal. 417. 

Removal of attachment after cc ro 07c 1 wi,r.r« 

saiisfactionofdecrce. 'vjtcrc— 

(a) the amount decreed with costs and all charges and expenses reiijli(n;j 
from the attachment of any property are paid Into Court, or 

(i) satisfaction of the decree IS oihctwisc made through the Court nr 
certified to the Court, or 

(c) the decree is set as-de or resersed, 
the attachment shall be deemed to be withdrawn, and, in the case of 
immovable property, the withdrawal shall, If the judgment-debtor so desires, 
be proclaimed at his expense, and a copy of the proclamation shall be affixed 
in the manner prescribed by the last preceding rule. 

A*, i?— For local amendments in Allahabad and Oudh.— r/A in/ra. 

Scope.- • '* ••*•••-• ..-j*. ..i-.t. ... . 

mentmayl • ■ •, 

when the d ■ ■ ■ • • » ■ 

there arc * ' ' 

rule 60 of ( • • ' • ■ ' 

1937 Cal, 390. Raising of attachment cannot be practical and merely by parties* 
.»•- — j— >i.»reon, A. I. R. 1927 
■■ ‘j ■' ■ nstalrnent for which 

• • ' for instalment not 

• 'i ’ nt fs not withdrawn 

for part satisfaction of decree 15 Ind. Cas. 677=20 A. L.J. 165. Court's losing 
territorial jurisdiction does not end attachment. A. 1 . R. 1929 Mad. 852=30 

L. W. 649= 125 Ind. Cas. go. From r. ■' ’’ v. 

voluntarily paid by judgment-debtor ■ • *1 

both of them are assets under s. 73. ■ . 

but see 36 B. 156=13 Com. L. R, ix.^ ■ ' •• 1 

• ■ ■ • - - ■ • ' r . — -• —.*y— deemed, ended 

■ ■ • ■ ■ <8 Ind. Cas. 386. 

• • ■ • -ay attachment, 

jo.-- w.. ju... M. 5^. 1.5 , t:as. S66=(l9i7) 

M. \V. N. 816 ; 35 Ind. Cas 240—3 L, \y. 601. Where the decree is reversed an 
attachment shall be deemed to be withdrawn. A. I. R, 1937 Lab. >69. Quaere : 
Whether the words 'arnount decreed" in Order 21, r. 55, C. P. Code, also includes 
the amount of any other decree against the judgment-debtor in respect of a 
valid claim tor ratable distriburion may be made, cr means only the amouor 
due under the decree actually under execution and for which the property 
attached is advertised for sale. A. I. R, 1934 Pat. 685=13 Pat. 446 ; see also 
A. I. R. 1934. All. 896. It is doubtful whether a payment under this rule can be 
regarded as assets held by the Court under s. 73. C. P. Code, /iitf Money 
deposiied to prevent sale is involuntary payment. A. 1 . R. 1934 Pat. 605. 

an attachment is released owing to the reversal of the decree, it should not 

C. P. Code-77 
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deemed lo have been revived on ihe passioj; of the decree, once again after remand, 
and to relate back to the date of the original attachment. 163 Ind. Cas. 892. 

56 . [S. 277 .] Where the property attached is current coin or currency 

- j , - . notes, the Court may, at any lime during 

OP 'curreMy^tes to parly M>= o>"l™anoe of Iho allachnient, direct that 
entitled under decree. such com or notes, or a part thereof sufficient 

to satisfy the decree, be paid over to the paify 
entitled under the decree to receive the same. 

57 . [AVry] Where any property has been attached in executioli of a 

Determination of aitachment. ’’n' > 'r 

default the Court IS unable to proceed further 
the application for execution, it shall either dismiss the application or for any 
sufficient reason adjourn the proceedings to a future date. Upon the dismissal 
of such application the attachment shall cease. 

/V. B . — For local amendments in C. P., Oudh, Peshwar and Rangoon infra. 
Scope, — This rule does not apply to attachment before judgment under Order 38, 
r. 5. 42 M. 1 = 24 M. L. T 346 =*(i9i 8) M, \V. N. 606=35 M. L. J. 387 = 8 L. W. 
369=48 Ind. Cas. 232 5 see also 14 Ind. Cas. 345=16 C. L. J. 86 ; 22 Ind Cas. 351 = 
26 M. L. J. 215 ; A 1. R. 1924 AIL S6o=22 A. L. J. 823=80 Ind Cas. 106 , A. I. R. 
1929 C 465 = 56 C, 416= 1 19 Ind. Cas 113 ; A 1. R. 1928 Mad. 940=1928 M. W. N. 
466=56 M. L. J. 70 = 28 L. W. 565=111 Ind. Cas 887; A. I. R. 1929 B. 321=3* 
Bom. L. R. 652 = 53 B, 543-119 Ind. Cas. 769; 83 Ind, Cas. 91 =47 M. 483 ; 79 
Ind. Cas. i44=A. I R 1924 Mad. 494 (F. B.) ; 234 Ind. Cas. 973-55 B. 693-A. 1. 
R. 1931 Bom. 550=33 Bom. L. R. 1130. This rule does not apply unless there 
•. v-tj-. ^ I *> — c All A 698=24 A. L.J. 901=07 

. t ' *' tecution releases the attach' 

■ ■. • nt shall cease” shall apply 

nd Cas. 972-55 B. 693-33 
• * ■ dees net apply where there 

- perty, >34 Ind. Cas. 972-55 
,50. Attachment of attached 

• * • • ’ decree of attaching decree* 

' . Mortgage of property after 

«- — J u.r— . u vatid. A I. R. 2933 Rang 169. But 

• . were merely shelved and not dis* 

A . 574. pismissal of application for 

. ■ . • tacUment before judgment, if that 

be the only attachment, ceases. A. 1. K. 1929 Bom. 455““ 3 1 Bnnr. L. R. 1 iot = i 22 
Ind. Cas, 847 ; see also A. I. R. i93o Boro. 16=3* Bom. L. R. 1209=122 Ind. Cas. 
836 ; A. I. K. 1930 Mad. 303 = 121 Ind. Cas. 84^. Legal conseqrrences of drsmfssal 

• J. J 

; • ' ■ 'Rang. 325-128 

' scan take place 

......VM. salion of the first 

attachment and the effecting of the second is not void A, I R. 1937 Lab 169. 
Where the decree-holder makes default to proceed with the execution, attachment 
ceases 4o L. W. 883=67 M. L. J. 801. Where a Court dismissed an execution 
.. *• — ,.r>hi. .i«rr»A.hoIder, the legal consequence of such 

I and a temporary alienation of the 
150 lod. Cas. io 53 = A. 1. R. 1934 
■utiing an end to an attachment the 
• Iccree-holdei’s default. 40 L W. 263. 

7, C. P. Code, is not restricted to 
default of appearance but means a failure to do what ihe decree-holder was bound 

• • . ■ ■ ■ • .c, property sold. A. 1. R. 

■ ■ ■ ‘ I ■ ■ • . ■ rder consigning cxecu- 

■ • ■ • ■ of the application for 

■■ ■ hment. A. I. R. 1936 

Lab. 873. 

Order closing' petition and directing giving of better details, is not dismissal. 

A. 1. R, 1918 Mad, 398 = 106 Ind. Cas. 138 j see also A. I. R. 1935 Mad. 212 = 68 M. 
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L J. 26S“4t L \V. 3 JS*»«s 6 Ini. Cas. 525. “Delauli" used in this rule is besides 
that ofapnetrance and includes also one offailure to proceed including request to 
strike ofT A. t. R 1924 Lah. 645^75 Ind. CaS. S24 ; see also 67 Ind. Cas. 543 = 3 
Lah. 7-A. I R. 19:2 Lab. lcS:4) * •" - • • 

also 41 A 157 = 17 A. L. J. 52 = 49 Ind. ( 

SI M. L J. 2I9>=(i926) M W. N 890= 

of decree does not cease by dismissal of ■ ' 

I025 = (i927) M. W. N. 6 Sp- 105 lad. C 
not necessarily cease wlih dismissi! of 
C. L. J. 411=51 Ini. Ca«. 972. The ne ■ 

.‘.i.. J — J — *j to attachment contmuinf:. 31 Ind. Cas. 

• *.* ends attachment. A. I. R. 1923 Bom. 

• . ' Cas. 895. But conduct of decree'holder 

• ■ ■ ■ ■ _ •hethcf striking off took away 

attachment. Order coniiouing attachment, in proper case under the rule 

though improper, is binding on parties. AIR. 1925 All 456=87 Ind, Cas. 349: 
see also 65 Ind Cas. 91 = 20 A L. J. 113=44 A. 274= A. I. R- 1922 All 6:. Dismissal 
though based on Court's suggestion to withdraw, removes attachment as against 
third party such as objector. A 1. R. 1925 Mad. 1113 = 48 M. L, J. 6i6={i925] 
M W. N 406 = 87 Ind. Cas. 635. Private sale made after suspension of execution 
subsequently revived, is invalid, as revival is retrospective. A. I. R. 1926 All, 734 = 
48 A (198=24 A L. J. 931 = 97 Ind. Cas. 102. 

Attachment ceases on dismissal by Collector to which the rule applies. A. I. R. 
1923 Nag. i8 = 6S Ind. Cas 643; see also 64 Ind. Cas. 420=4 n.L J. it8=iS 
N. L R. i 52 = A. I. R. 1922 Nag. 267. D>smissal on decree-holders agreeing to give 
time, makes attachment cease. A. I. R. 1923 Pat. 446‘>4 P.- R. T. 418 = 71 Ind. Cas. 
881. Default of decree-holder in appearance at sale or to bid Is not is’ithlo the rule. 
A. I. R. 1923 Mad. 703-45 M. L. J 3t5-(*923) M. W. N. 529-75 Ind. Ca5.49i. 
Attachment continues if execution is discontinued not by decree-holder’s default 
but on account of a claim case. 46 C. 64=27 C. L- J. 145=44 Ind. Cas. 249; see 
also 23 O. C 166-7 0. L. J. 337=57 Ind. Cas. 509. Generally attachment 
cannot be either made or unmade by mere wtiiing and siennmg of dismissal 
order without its communication, but where it can be so removed it can 
also be revived, or continued under inherent power of s I5t where Court 
has power (o revive. A. I. R. 1922 Nag. 367=18 N. L. R. 152=4 N. L. J. 
118 = 64 Ind. Cas. 420. Attachment of property made prior to setting aside of 
sale on ground other than decree-holder's default, revives on a fresh etecu- 
tlon petluon being put in Court. 3 Pat L. J. 310-11918) Pat. 343*"45 Ind. Cas. 
589 Whether order of attachment is subsisting depends on the facts of each case ; 
and presumption is that it IS in force unless withdrawn or dealt with on merits. 31 
Ind. Cas. 911, Dismissal of an application on the sale being stayed, pending of an 
appeal, has not the effect of removing the attachment. 35 Ind. Cas. 240 ; see also 
15 Ind. Cas. 49 ; 9 Ind. Cas. 558. 


Inveitigation of ClaitM and Objections, 


58. [S 378] (1) Where any claim is preferred to, or any objection is 
. , , . made to the attachment of, any property attached 

Invcsiigation of c aims to, • of a decree on the ground that such 

Fopenyhnot .0 "aU.ctaen., .he 

‘ Court shall proceed to investigate the claim or 

objection with the like power as regards the examination of the claimant or 
objector, and in all other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where the Court considers 
that the claim or objection was designedly or unnecessarily delayed. 


(2) Where the properly to which the claim or objection applies has been 
. , , advertised for sale, the Court ordering the sale 

rosiponement ofsalc. may postpone it pending the investigation of the 

claim or objection. 

A’i2>.-“For local amendments in Allahabad, C. P., Lahore and Q\i^\,'^Vide infra. 
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Scope and object. — The procedure referred to in this rule is merelypermissive. 
A stranger whose property has been seized under an attachment may apply under 
this rule but his failure to do so does not in any way affect his right to lake any cither 
legal alternative. i8 Ind. Cas. 9^9=17 C. W. N. S4J = (i9i3) M W. N. 4 '’ 6 =i 3 ^ 1 - 
L. T. 406=11 A. L. J. 417=17 C. L. J. 472=15 Bom. L, R. 472=184 P. L. R. 1913= 
40 I. A. 56 = 40 C. 598 (P.C.) Objection by stranger to suit alone is governed by rule 
58 and party’s or bis legal representative’s objection goes under s. 47. A. I. R. 19^9 
Pat. 141 = 10 P. L. T. 95 = 8 Pat. 717=115 Ind. Cas. 695 ; A. I. R. 192S Rang. 29= 
5 Rang. 659=107 Ind. Gas. 856 ; A. I. R. 1928 Cal,94=54 C. 1064=107 Ind. Cas. 
357 ; A. I. R. 1927 Oudh 120 = 4 0 . W. N. 102 = 2 Luck. 145=103 Ind. Cas. 464 J 
A. I. R. 1926 Mad. 355 = 91 Ind. Cas. 414 ; A. I. R. 1927 Lah. 895 = 28 P, L. R. 121 5 
A. I. R. 1925 Pat. 482 = 3 Pat. L. R. 90=87 Ind. Cas. 743 ; A. I R. 1925 Oudh 
618 = 28 O. C. 175 = 85 Ind. Cas. 997 ; A. I. R. 1924 Mad. 889=47 M. L. J. 720 = 
20 L. W. 864=1928 M. W. N. S5i = 84lnd Cas. 265 ; A, I. R. 1924 Lah, 589=75 
Ind. Cas. 747; A. I. R. 1923 Bom. 381=25 Bom. L. R. 440 = 73 Ind. Cas. 4 i 9 - 
Order under r. 58 if not challenged by regular suit operates as res judicata. A. I. R. 
1923 Mad. 562 = 44 M. L. J. 588 = 72 Ind. Cas. 558. An order dismissing an objection 
of whatever kind under this rule comes under Order 63. (1930) A. L. J. 1322=13° 
Ind. Cas. 200 5 see also A. I. R. 1931 Oudh 1 fF.n.)=7 O. W. N. 1173=131 lod- 
Cas. 77. A mortgagee in possession brought a claim under Order 21, rule 58, in 
respect of his mortgagee rights objecting to the sale of the property : Held that 
Order 2r, rule 58 aUd rule 68, were inapplicable 10 as much as the morigagee 
objecting to the sale was claiming merely in respect of his mortgagee rights which 
were not threatened and equity of redemption was only brought for sale, there being 
no fight between the judgment-creditor and mortgagee in respect of property. A. 1 . 
R. 1937 Pat 63(F.B). Where a sale has actually taken place, the ’executing Court 
has no jurisdiction to entertain a clalmor objjctlon filed under Order ji, rule S8. 
A. 1 . R. 1937 Cal. 390 A Court cannot dismiss an objection filed under Order 21, 
r. 58, C. P. Code, summarily on the supposed ground that there is an unnecessary 
delay withont giving an opportunity to the objector or his counsel to explain 
the delay. A. 1 . R 1937 Oudh 268. While proceedings by way of attachment 
are not appropriate to mortgage decrees, claims and objections to the attachment 
can be made under this rule, if the decree-holder applies for and obtains an order 
for attachment and the property is attached. On dismissal of his objection, the 
objector is entitled to bring a suit for declaration of his title under Order sr, rule 63. 
A. I, R. 1937 Lah. 360. An objection under Order 38. rule 8 to attachment of 
property attached before judgment need not be made before j'adgcpent as there is 
nothing in the rule to show that the claim must be preferred before judgment. Such 
objection even (hough preferred under Order 21, rule 58 j in proceedings in execu- 
tion of the decree, can be enteuained by the Court, the procedure to be followed in 
objection under Order 38, rule 8 or in objection under Order 31, rule 58, in respect of 
claim to property attached In exccuiion being the same. A I. R. 1937 Pat. 245. 
Where the application of the petitioner’s father under Order 2i, rule 58, is dismissed 
and the order has become conclusive, the petitioner who derives his rights from him 
IS bound by the order. A. I. R. 1934 Lah. 193=* 3^ P. L. R. 89= 149 Ind. Cas. 1059 j 
see also A. I. R. {g34 Cal 258=i49lod. Cas. 926=58 C. L. J. 487. Where the 
Court rejects claim under rule 58 on the ground that the claimant has no locus 
Standt, the rule of oneyeai's limitation under Art 11 of the Limitation Act applies. 150 
Ind Cas 40 In a suit under r. 63 validity of attachment also can be challenged. A. I.K. 

1927 Mad. 450=99 Ind. Cas 9S9 ; see also 100 Ind. Cas 298=A I. R 1927 Lah. 

■ objection, rule 63 does not apply. A. 1 . R. 

• ' , Cas. 865. Enquiry under rule 58 is 
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Order XXI, r. 58. A. I. U. 1930 Nag. a93«ai3 N. L J. 205«27 N. L. R. eo"i28 Ind. 
Cas. 401. Properly under allachmcnt cUimcd under a deed of sale if not proved 
cannot be released from atl.achment A. I. R. 1930 Cal. 390"34 C. W. N. 254^ 127 
Ind. Cas. 670. This rule affords summary remedy and persons seeking remedy under 

rule 58 must abid^ -»».-• — . — .. .r .u. 

31P.L, R. 7S2 = 

earliest opporiun 
cannot be brough 
of possession an 
Cas. 167 t A. I. R. 

67 ; 103 Ind. Cas. - 

64 Ind. Cas. 66 ; ^ 

L. W. 230 » 87 Ind. Cas. 1 89 Out question of title can be incidentally enquired 
into. A, I. R. 1937 Sind 114 = 98 Ind Cas. 888 ; see also A. I. R 1929 Pat. 283= 
119 Ind. Cas. 909 ; A I. R 1929 Mad. 383>°l 19 Ind Cas. 33. Court is entitled to 
go into the question of btnami. A. |. R. 1929 Pat. 273= 119 Ind. Cas. 909 Objection 
on the ground ofadjusiment need not be made separately. AIR. 1929 All. 79 = 
113 Ind. Cas 76a 

Rule does not apply to rent-decree by virtue of s, 170 of B. T. Act. A, I. R. 
1926 Pa*. 213-3 Pat. L. R. 34«*7 I’at. L. T. 717=93 Ind. Cas 303 ; see also 
A. I R. 1929 Pat. ips«lo P. L. T. 118-117 Ind. Cas. 203 5 3 Pat. L R. 329 = 7 
Pat. L T. 625 = 93 1''°- *93- Enquiry under s. 58, is summary and suit 

under s. 63 is in the nature of appeal A. I R. 1926 Nag. 197=90 Ind. Cas, 196. 
Order tinder r. 58, even against a morlgage-decree-holdet is inclusive if no suit is 
brought. A. I.R. 1926 Mad. 593=93 Ind. Cas. 335. An order dismissing a claim as 
too late has to be set aside within one year. A- 1. R. 1928 Mad. 525=110 Ind. Cas. 
567 ; see also 66 P, R. 1916-117 P. W. R 1916-35 Ind. Cas. 321 Objection by the 
judgment-debtor to attachment on the ground that the aitacbed property is a trust 
property, must be made under Order XXI. r. $8 and not under s 47. 38 Ind. Cas. 
154. Where the Court having no jurisdiction takes possession of the property 
attached in execution, proviso to rule 58(1) applies 41 Ind. Cas. 446. Attachment 
being unnecessary m a mortgage decree for stie, r. 58 does not apply 23 p. 
W.R.i9i8 = s 8P R. 1918-113 P. L. R. 1918-44 Ind. Cas. 986 { seealsoaU.P. 
L. R. (Lah) 90-55 Ind. Cas. 895=2 Lah. L. J. 346; 139 Ind. Cas 452 = 1932 M. 
W. N. 1287-A I R. 1932 Mad. 716 j but see A. I. R- *936 Pesh. 53. Invesiigaiion on 
application under rule 58 (1) ma^ be refused on the ground of deliberate del^. But if 


a claim under Order 2r, rule 58, the party to tbe suit must proceed by way of appeal 
by virtue of s. 47 and the ron-paity by way of suit by virtue of Order 21, rule 63. 
A. I. R, 1934 Mad 435 = 67 M. L. J, 36=57M. 822=40 L. W 144. Where claim is 
rejected under rule 58, the order is conclusive unless set aside by a regular suit 
provided by rule 63. A. I. R. 1936 Lah. 761. In some case nature of title of the 
person in possession may be inquired, A. I. R. 1936 Rang 306=14 Rang. 516 
— 164 lad Cas. 608. Although claims to property attached before judgment should 
be investigated, if made, according to the procedure laid down by Order sr, r. $8, it 
does not follow that a person who has a claim to such property is bound to make an 
objection before the decree ; and a claim preferred within a reasonable time after 

the decree and the application for .j., 

within the meaning of proviso cf O • . ■ • ' ■ ■ . ■ • • 

1935 Nag. 222=31 N L.R. 426=15; ■ ■ , • ■ ■ 

to be In possession under Order 21, - • ■ 

that possession and enter into a ■ ■ I ■ _ ■ ' ■ 

from enteriog into ihe question of whether the'possessionof the person actually found 
in possession 1$ the possession of the jndc’me&t-debtor or not. A. I. R 1935 Tat 
267 = 155 It^d. Cas. 419. 
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Scop© and object.— The procedure referred lo in this rule is merely permissive. 
A stranger whose property - • . • • 

this rule but his failure to 

legal alternative. i8 Ind. , . ■ .• 

L. T. 406= II A. L. J. 4l7=*J7 C. L. J. 472 = 15 Bdin. L. R. 472=184 P. L. R. 1913=“ 

a it alone is governed by rule 

! • under 5. 47. A. I. R. I9i9 

‘ . A. I. R. 192S Rang. 29^ 

5 wj,- .u/ h.u. W... > ii. ». IV. lyjw oat. 94 = 54 C. 1064 = 107 Ind. CaS. 

357 5 A. I. R. 1927 Oudh 120=4 O W. N. 102=2 Luck. 145=100 Ind. Cas. 464 J 
A. I. R. 1926 Mad. 355=91 Ind. Cas. 414 5 A. I. R. 1927 Lab. 895=28 P. L. R. 121 5 
A. I. R, 1925 Pat. 482 = 3 Pat. L. R. 93=87 Ind. Cas. 743 ; A. I K. 1925 Oudh 
618 = 28 0. C. 175 = 85 Ind. Cas. 997 ; A. I. R. 1934 Mad, 889=47 M. L. J. 720** 
20 L. W. 864=1928 M. W, N. 551 = 84 Ind. Cas. 265 ; A. I. R. 1924 Lah. 589=75 
Ind. Cas, 747 5 A.^ I. R. 1923 Bom. 381 = 25 Bom. L. R. 440=73 Ind. CaS. 419 
Order under r. 58 if not challenged by regular suit operates as res judicata. A. I. K. 
1923 Mad. 562 = 44 M. L. J. 588=72 Ind. Cas. 558. An order dismissing an objection 
of whatever kind under this rule comes under Order 63. (1930) A. L. J. 1322=130 
Ind. Cas. 200 ; see also A. I. R. 1931 Oudh 1 (F.B.)=7 O. \V. N. 1173 = 131 Ind. 
Cas. 77. A mortgagee in possession brought a claim under Order 21, rule 581 io 
respect of his mortgagee rights objecting 10 the sale of the property: Held that 
Order 21, rule 58 and rule 68, were inapplicable in as much as the morigagee 
objecting to the sale was claiming merely in respect of his mortgagee rights which 
were not threatened and equity of redemption was only brought for sale, there being 
no fight between the judgment-creditor and mortgagee in itspect of ptopfriy. A. 1. 
R. 1937 Pal 63(F,BJ. Where a sale has actually taken place, the 'executing Court 

• ■ .or objection filed under Order 31, rule 58. 

' ' '• * dismiss an objection filed under Order 31, 

■ ■ ■ • •* — • > > • [g an unnecessary 

ounsel to explain 

' * • . .vay of attachment 

i 10 the attachment 

• j obtains an order 

‘ * * his objection, (be 

« • ■ ' • Order 21, rule 63 

A. 1. R. 1937 Lah 360. An objection under Order 38. rule 8 to attachment of 
property attached before judgment need not be made before judgment as there Is 
□otDing m the rule to show that the claim roust be preferred before judgment. Such 
objection even though preferred under Order 21, rule 58, in proceedings in execu- 
tion of the decree, can be enteitained by the Court, the procedure to be followed in 
objection under Order 38, rule 8 or in objection under Order 21, rule 58, In respect of 
claim to properly attached in execution being the same. A I. R. 1 93? Pat. 245, 
Where the application of the petitioner’s father under Order 21, rule 58, is dismissed 
and the order has become conclusive, the petitioner who derives his rights from him 
Is bound by the order. A. I. R. 1934 Lab, 193=36 P* L. R. 89 = 149 Ind. Cas. 1059 j 
see also A. 1. R. 1934021. 258=149 Ind, Cas. 9:6=58 C. L. 1.487. Where the 
Court reiects claim under rule 58 on the ground that the claimant has do locus 

stand‘ •' - ' J— A-» , 

Ind. ( • ■ • 

1927 ” ' • ■ ■ . . 

190,. 

1930 All. 177= 1930 A. L. J. 594=122 Ind. Cas 865 Enquiry under rule 58 is 
summary and suit under s. 6j is in the nature of appeal A. J. R. 1926 Nag. 197 = 90 
Ind. Cas.’i96 ; see also A. r. R. 1924 Lab. 367=13 P. W. R. 1933 = 71 Ind. Cas. 45- 
A I. U. 1923 Pat 152=1 P. L. R. 51 - " ’ ” - ' ’ ’ , 

= 35 M- L. J. 231 = 24 M- L.-T 134=1 i 

518=42 Ind. Cas. 554. Order XXI, r. J .. 

sale. A I. R. i93o Mad. 712=125 , • » : ■ 

Ind. Cas. 882 5 A. I. R. 1929 Lab. 167* . , , ■ * 

22 N. L. R. 94=97 Ind. Cas. 178, . < 

Ind. Cas. 869 ; A. I, R. 1922 Pat 408= . 

rules 58 *-■' . . .i 

Lah. 369= ' . . ! ■ . • ; 

Ind. Cas. ; ■ ■ ... 
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Order XXI, r. 58. A. I. K. 1930 Nag. 293 = 13 N. L J. 20S“27 N. L. R 10=128 Ind. 
Cas. 4’)!. Property under attachment claimed under a deed of sale if not proved 


(.aiiiiui i>e utuu>>iii ai uiiLC. A 1. iv. iviu mau. juj=i2i luu. uai» 04),. i^uesiioii 
of posse-*'*- * I j. I. R. 1929 Nag. 66=115 Ind. 

Cas. 167 ■ . • 27 L W. 536=108 Ind. Cas. 

67 ; 103 L.J. 155; 13 But. L. T. 214= 

64 Ind. C * ■' »V.N. 599 = 48 M.L.J. 603 = 21 

L. \V. 23 ■ ; ' . ^ • - can be incidentally enquired 

into. A. I R. 1917 Sind 114 = 98 Ind Cts. 888 ; see also A. 1 . R 1929 Pat. 283 = 
1 19 Ind. Cas. 909 ; A I. R 1929 Mad. 383 = 119 Ind Cas 33. Court is entitled to 
go into the question ol d/naiiii. A. I. R. 1929 Pat. 273= 119 Ind. Cas. 909. Objection 
on the ground of adjustment need not be made separately. AIR. 1929 All. 79 = 
113 Ind. Cas 760. 

Rule does not apply to rent-decree by virtue of s. 170 of B. T. Act. A. I. R. 
1926 Pa*. 213 = 3 Pat. L. R. 34 t “7 l*at. L. T. 7 i 7=95 Ind. Cas. 303 ; see also 
A. I. R. 1929 Pat. 195=10 P. L. T. 118 = 117 lod. Cas. 203 ; 3 Pat. L R. 329 = 7 
Pat. L. T. 625 = 05 Ind. C.as. 293 Enquiry under s. 58, is summary and suit 
under s. 63 is •*— — • A • *> ••'** Nag. 197=93 Ind. Cas. 196. 
Order under r. I • •• • ••• is inclusive if no suit is 

brought. A. I. F '* ’ order dismissing a claim as 

too late has to b' ' ' •.* . 28 Mad. 5:5=110 Ind. Cas. 

567 5 see also 66 P. R. 1916=1 17 P. W.*R. 1916-35 Ind. Cas 321 Objection by the 
judgment-debtor to attachment on the ground that the attached property is a trust 
property, must be made under Order XXI, r. 58 and not under s 47. 38 Ind. Cas. 
>53 Where the Court having no junsdiction takes possession of the property 
attached in execution, proviso to rule 58 (t) applies. 41 Ind Cas. 446. Attachment 
being unnecessa^ in a mortgage decree for sale, r. 58 does not apply. 33 P. 
W. R. 1918 = 58 P. R. 1918=113 P. L R. 1918=44 Ind. Cas. 986 ; seealsonu.P. 
L R. (Lab) 90=55 Ind. Cas. 895 = 2 Lah. L 348; 139 Ind. Cas 452 = 1932 M. 
W. N. I287=A.( R. 1932 Mad. 716 ; but see A. I. R. 1936 Pesh. 53. Investigation on 
.V r » — ..t.. .r... . . —oond of deliberate delay, but if 
.■ ..... or 61 must be pissed, dismissal 

s 11 Bur.L. T. 41 = 39 Ind. Cas. 
* ■ • • • even on the ground that the 

■ ■ ling brought on the same m 


a claim under Order ar, rule 58, the party to the suit must proceed by way of appeal 
by virtue of s. 47 and the non-paity by way of suit by virtue of Order 21, rule 63. 
A. I. R. 1934 Mad 435 = 67 M. L. j. 36=57M. 822=40 L. W 144. Where claim is 
rejected under rule 58, the order is conclusive unless set aside by a regular suit 
provided by rule 63. A. I. R. 1936 Lah, 761. In some case nature of title of the 
person in possession may be inquired. A. I. R. 1936 Rang 306=14 Rang, 516 
= 164 Ind Cas. 608. Although claims to property attached before judgment should 
be investigated, if made, according to the procedute laid down by Order 21, r 58, it 


that possession and enter into a question of title. The Court is oot precluded 
from entering into the question of whether ibe'passessionof the person actually found 
in possession 1$ the possession of the jndg'meai-debtor or not. A. I. Iv 1935 Pat 
267 — 155 Ind. Cas. 419. 
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Where objector is in possession of property, decree-holder raust prove that the 
property belongs lo the judgment-debtor. 19 O. W. N. lot7 = A. I. R. 1933 Oudh 
47^- Rules $8 and 63 must be read as part of whole scheme on point of aittacbmeat 
and sale. 137 Ind. Cas. 603=34 Bom L. R. 2o6s»A. I. R 1932 Bom. 3105 see 
also 133 Ind. Cas. 318=1931 A L. J. 856=53 A. 9i8 = A. I R. 1931 AH. 608. Remedy 
of unsuccessful claimant is by suit. 36 C W.N. 1034=56 CLJ 250=141 Ind. Cas. 
ioo=A. I. R. 1933 Cal. 233 5 see also A. I. R 1934 Kang. 230 5 14S Ind. Cas. 334- 
Objection can be taken under s 44, Evidence Act that decree against him was 
passed without jurisdiction. 136 Ind. Cas 353=1931 A. L. J. 6S3 = S3A.747= 
A.I.R. 1931 All 689 Court cannot dismiss objections summarily on supposed ground 
of delay without giving objector or his pleader opportunity to explain delay. 
J45 Ind. Cas. 444= J9J3 A. L. J. ji77=A. I. R. *933 All 751. In case of objectioo 
to attachment of property under role 58, Magistrate ts bound to investicate 
claim. 144 ind. Cas. 883 = 1933 A. L. J. 265= A.f.R. 1933 All. rj? ; A. /. R- 195' 
R.tng. 310. Where attached property has already been transferred, the proper 

remedy is for I'.ie transferee lo object under Order 21, rule 58 138 Ind. Cas. 847= 

54 A. 874=1933 A. L. J. 6o 3=A I R, 1932 All 551 ; see also 139 Ind. Cas. 
785= 1933 A. L. J I25**A. 1. R 1932 All. 263. Objections dismissed for default 
can be restored under s 151. 143 Ind Cas 584 = 24 N. L, R. 176 = A. I R. 1933 
Nag. 17O. If attachment constitutes infnngemcnt of rights of real owner he can pay 
money under protest and seek ptoper remedy to have the same back. 135 Ind. Cas. 

M. L. W. 399= A. I. U. 1931 Mad. 753. Claim under rule 58 put in afier 
sale IS not infructuous. 134 Ind. Cas. 809=55 M. 251=61 M L J.E84 = A.I.R. 
1931 Mad. 782 J see also J45 Ind. Cas. 142=27 S. L. R. 2s6 = A. I. R. 1933 Sicd 
198. Where attachment is by Revenue Court in execution of rent-decree, objection 
to attachment is enteriainable. 139 Ind. Cas. 452=1932 M, W. N, 1287=37 
M. L. W. 6 s 5 = A I R. 1932 Mad. 716. In a rent-decree objector claiming title 
lo tenure cannot come under Order 21, rule 58. 142 Ind. Cas. 40=13 F L. T. 
643=11 Pat. 75 o«A. 1. R. 1933 Pat. 32. Where decree-holder did not object to 
oral objections to attachment • •• • • .. , .._i. 

urge that no wnllcn apphcaij. * 

Sind 126. Where order und - • * 

High Court will interfere in t « . ' « . • 

1933 Rat, ts8. Cut where the . • 

siill bring .1 suit to establish his right to attach the property, it is‘ not necesspy 


brought within one year. I4i ind. Cas. 252=33 P. L. R. 1033 = A. I. R. 1933 Lah. 
75 Mere atmehment docs not give reversioner right to sue for decfaratioo that 
It shall not alTsct his reversionary rights. 136 Ind. Cas 265 = 13 Lah. 524 = 33 
I'. I.. K. 46 = A. I. R. 193J Lah. 179. After final decree for sale of property under 
Order 34, rule 5, objection under Order 21, r. 58 to sale of property cannot be 
entertained. 143 Ind. Cas. 246=33 P. L K. 868=A. I. R. 1932 Lah. 618. Court 
dllaching debt cannot inquire into existence ol truth of debt. 136 Ind. Cas. 
337-61 M.L.J. 863=34 M. L. W. 906=1935 M. W. N. 2So=A. I. R. i932 
Mad. i6q. Small Cause Court is incompetent to attach or decide objection to 

• » »— ft T w «n}4 Cal. 193=28 C. W. N. 16=80 Ind. Cas. 

. ■ can be restored to file A I. R. 1924 

.. .. . /, .• • ' 34M. L. T. 309=19 L. W. 685=79rnd. 

Cns 8lV-»924 M. SV. N. 479. Acuuuiur objecuon under Order XXI, r. 58, must 
ftnorr- fii nnd r. 63 applies to an order 
J37 O. C. 308=81 Ind. Cas. 
'laiming separate title is to 
A. l.R. 1954 Ah. 183=75 
isdiction is left to investigate 
1 Cas. 87. Order of re'usal 
■ . A. 1. K. *923 All. 435 = 


0.2I, r. 59.] 
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788. Claim to properly should be investigated if inconsistent with continuance of 
of unqualified attachment. A. I. R. I9a7 All. S 93*=49 A. 903-25 A. L. J. 
609—102 Ind. Cas. 79J The party against whom an adverse order is passed 
in claim proccedirgs and has become final by his failure to bring a suit 
under rule 63 is not precluded from going behind that order in, a subse- 
quent suit by him based on an entirely different title. 60 C. 1406=149 Ind. 
Cas. 410— A. I. R. »934 Cal. 356. %Vbete an objection preferred in execution under 
Order 2i, rule 58. has been a'-cepted tx partt in the decree-holder’s default, the order 
objecting the objector's claim is conclusive wiihin the meaning of rule 63 and 
the dectec-holdet's only remedy is by way of a separate suit. A. 1 . R. 1936 
Pesh. ii5;see also A. L R. 1936 Lab. 830. No appeal lies against such an 
order. A. I. R. 1936 Lab. 830 ; see also A. I. R. Sind 2. But an order of 
the executing Cotitt refusing to entertain objections under rule 58 is not one 
under Order 21, rule 61 , so as to give a right of suit under Order 21, rule 63 to 
the objectors and objectors are not precluded from going in revision against the 
order on the ground that another remedy one by way of suit, under Order 
21. rule 63, is open to him. 164 Ind. Cas. ioi2~A.l R. 1936 Pesh. 185. Where 
the property in possession of judgment-debtor has been attached and sold in 
execution and another puls in a claim, possession being Prima facie evidence of title, 
it will be just in such a case to go Into question of possession only. A. I R. 1935 
Rang. 161 — 156 Ind. Cas. 586 Wheie all that the claimant has is merely the 
interest of a tenant paying tent to the judgment-debtor (whether the tenant is a 
tenant at will or from year to year or occupancy tenant) such a perso''’s possession 
is regarded as judgment-debtor's possessioo and there is no attachment to be 
released. A. I. R. t93S Mad. <47-68 M. L. J. 518-58 Mad 936-157 Ind. Cas. 173 
-1935 M. W, N. 420. The only method by which a third per»on can object to 
an attachment is to file objections after the attachment has been made. He can 
come to Court and his objections are under the provisions or rule 58, Order 21, There 
Is nothing in the Civil Procedure Code which allow's a third party to come forward 
with objections before an attachment has been made. A. I. R. 1935 All. 343-193$ 
A. L. J. 344-i56!nd. Cas. 8oi. 


59. [S. 279.] The claimant or objector must adduce evidence to 
_ u J that at the date of the attachment he 

adduced by interest tn, or was possessed of, the 

piopeny attached. 


claimant. 


Scope— Older 21, rule 58 read with r. 59 gives right of claim only to those 
who had interest in and possession of the property under attachment on the day 
when the attachment was eflected. Rule 58 is no doubt general, but rule 59 makes 
it clear that the investigation is to be confined to possession on the date of the 


297. Rules apply to investigation of claims 
Ind. Cas. 9=A. I. R. 1933 Nag. 297. No en 

J. * , 


H , 

■ ■ • Cas. 34 Apart from rule 59 where in 

the property can be released on the ground that person has some interest in the 
properly which cannot be attached. A. 1 R. 1921 Pat. 409—2 P. L. T. 240=61 
Ind Cas 912. Nowhere is the Court given power to declare in a course of pro- 
ceedings under Order at, rules 59. to and 63 that a persoo who has applied for 
remov.al of attachment IS subject 10 a decree which was not passed against him. 
A. I. R. 1935 Rang In order to become an order under Order X.Xl, there is an 

■ ■ ’ ’ of the rights of the parties. A. 1 . R. 

■ •' W. N. 174=29 L W. 537-115 Ind. Cas. 

• ' * — 2 Dur. L. J 134=76 Ind. Cas. 677; 

' . 'lere attachment does net give interest in 

properly atiached within the meaning 0/ rule 591 A LR * 93 i Nag. J?/— 31 N. L. R. 
301 — 15S Ind. Cas. 199 The interest referred to the Order 21, rule $9, is not 
necessarily an interest in law in the sense tbit tbit expression is urged in s 54. 
A. I. R. 1935 Mad. 193-68 M. L. J. 67-41 L. W. 739. 
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60. [S. 280.] Where upon Ihe said investigation the Court is satisfied 
„ , , , that for the reason stated in the claim or 

Release of properly from objection such property was not, when attached, 
aitac men . possession of the judgment-deblot or of 

some person in trust for him, or in the occupancy of a tenant or other 
person paying rent to him, or that, being in the possession of the judgment- 
debtor at such time, it was so in his possession, not on bis own account or 
as his own property, but on account of or intrust for some other person, 
or partly on his own account and partly on account of some other person, 
the Court shall make an order releasing the property wholly or to such 
extent as it thinks fit from attachment. 

Scope —Where objeclor is found to be in possession, attachment should be re- 
moved. A. I. R. 1933 Rang. 259. Mistake upon fact or law on merits occasioned by 
not directing proper attention to rule 60 can he revised by the High Coutt. A. !• R* 
1929 Cal. 225 = 49 C. L. J. 51 = 115 Ind. Cas. 362. Order under rule 60 releasing the 
attached property is liable to be set aside by a regular suit. 33 C. L. J. 201 =25 
C. W. N. 544=62 Ind. Cas. 348. Order allowing claim under r. 58 cannot be made 
conditional to certain payment to decree-holder on ground that claimant had 
u:~. to pay the amount as part of 
under title of conveyance 


■' , • . • L. J 477 -iJ 3 lnd. Cas. lyr. 

- - v:» ...V- -•(acbmeot though not 

•• ' '0 for declaration that 

Court has in such 
oent. A. I R. 1928 

‘ * . dentally as to whether 

judgment-debtor was in possession of the property as trustee or agent for another 
have got to be determined under rr. 60 and 61 to that extent. A. I. R. 1924 Cal. 
744=51 C. 548=39 C. L. J 4*8-83 Ind. Cas. 2335 75 Ind. Cas. 10S3-A. 1 . R. 
1924 All i83 = L. R. 4 a. 447 (Civ ). Where in 3 claim petition, it was found that 
the claimant had some interest and^ there was no decision as to possession and 
nature o( the interest of the claimant, the order disallowing the claim was illegal 
. . . r-..-. A., t.j g|5_ |f ^ claim is made 

* 'ssession on behalf of the judg* 

- title. A. I. R. 1934 Rang. 

. ■. • i then the judgment-debtor is 

. 11m preferred by that person, 

. • ■ • • i to him iit sfa/ut fuo atue the 

own by the subsequent deteri- 
16 Nag. 257. 

61 . IS. 281 ] Where the Court is satisfied that the property was, at the 
time it was attached, in the possession of the 
Disallowance of claim to judgment-debtor as his own property and not 
properly attached. pjj account of any other person, or was in the 

possession of some other person in trust for him, or in the occupancy of a 
tenant or other person paying rent to him, the Court shall disallow the 
claim. 

Notes. — Extent of investigatioD under rule 58 depends upon circumstances. 


0. 21, r.63.] 


TUB coDfi or cmt, procbourb. 


G17 


sale or the legal efTect of (he deed of conveyance Including the circumstances of 
the registration. A. I. R. 1935 Rang. 395. 

62. [S. 282.] Where the Court is satisSed that the properly is subject 
f .. 1 . to a mortgage or charge in favour of some per- 

subiKf''to^*rta*;L ^nMn^ m* son DOt In posscssion, and thinks fit to Continue 
bSr. Ihe nltachment, it may do to, subject to tuch 

mortgage or charge. 


ment c. 

such ca * • • ■ 

Ind. Ca • ■ • 

1924 ( '* 

under .... 

in»»n.i...rr .^.:u (....tf m c»/.k »ni.v in «.>ie nrnrhmalion irrespective 

I • • • < . as. 1013 ; see also 3 

< ' j ' • nd. Cas, 389 ; 47 C. 

<• t ‘ . ‘ . mtinuing attachment 

• ■ • . edemplion. is Bur. 

. ' .. . ‘ L R. 15. Purchaser 

• . which the property 

was purchased. *30 lod. Cas. 909' Order that “proceedings are dropped" recorded 
after withdrawing objection petition under rule 62 is not one under the rule and 
IS not final under r 63 but is equivalent to order under O. 23, r. 1. A. I. R. 1925 Nag. 
a»3o N. L. R. io6c» 7 N. L. J t7o**?9lnd. Cas. 1002. Benefit of notified mortgage 
turning out invalid goes to purchaser from whom judgment-debtor cannot claim 
refunclof amount alleged to be due on mortgage, and purchaser is free tu contest 
validity when aitachea by mortgagee. A. I. R. 1921 Cal. 435'“.14 C. L. J. 333m25 
C. W. N> 942^66 tnd Cas. 694 ; see also 44 B. 860^22 Bom. L. R. 640^^8 ina. Cas. 
317. The Code makes a clear distinction between a case where property is sold 
subject (0 mortgage as under Order 3i| rule 62 and a case in which the notice of an 
alleged encumbrance is given in the proclamation of sale as under Order ai, rule 66. 
In the former case the Court is satisfied of the existence of the morgage and sells 
only the judgment debtor's equity of redemption and the purchaser has to redeem 
the property. In the latter case the purchaser buys the property with notice of the 
mortgage subject to such risk as the notice might involve j in other words the 
executing Court does not decide whether the mortgage subsists or not and the pur- 
chaser IS not precluded from questioning the validity of the mortgage. A. 1, R. 
1933 Mad. 1183 = 38 L. W. 813=63 M. L. J 8i9=i933 M. W. N. i3S7=A. I. R. 
1933 Mad. 879 When a Civil Court in execution proceedings holds under Order 
21, rule 62, that the property sought to be sold is subject to mortgage or charge in 
favour of some person not in posscssion, it docs so only after it has held an enquiry 
into the matter and has satisfied itself that that Is the fact. A. I. R. 1935 Oudb. 23 = 
1 1 O. \V. N 1475 ” 10 Luck. 343. 

63. [S. 283.] Where a claim or an objection is preferred, the parly 
. against whom an order is made may institute 
rigSToauWh'id^^ronVri^ a suH to establish the right which he claims to 
r.gnt .0 .1, ached properly, propetly in dispute, but, subject to’ the 

result of such suit, if any, the order shall be conclusive. 

^ —For local amendments in Lahore and Rangoon. — Vtde infra. 

Scope —This rule applies to every order against a party to a claim preferred or 
an objection made under rule 58, wbeiher the order was passed ifier contest and 
enquiry or for default and wlibout investigation, li Lab 3^“3t F* h. R. 752“ 
120 Ind, Cas. 679 5 sec also 113 Ind. Cas. 77-A.I R, I93* Oudb. 1 = 7 O. \V. N. 
H73-I3I Ind, Cas. 77 ; a Bur. L. J. 173=76 lod. Cas. 84* ! A, 1. R. 1918 All 327“ 
26 A. L. J. 794 = 116 Ind. Cas. 81. Where order dismissing objections to 
ment under rule 58 has been made and subsequently the atuebment itself is 
C. P. Code— 78 
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j. K. 1937 Nag. 9. Where there has been a claim under Order 21, rule 58, C. P. Code, 
a suit for a bare declaration will always lie under Order 21, rule 63, and even where 
the goods have been sold before the suit is filed, the plrintifTis not bound either 
In law or practice to claim any consequential relief, for once he has obtained his 
declaration be is not barred by the provisions of Order 2 1, rule 2 from 6hng a subse- 
quent suit for recovery of the value of the property or the auction price or whatever 
it may be, he sues for. A. 1. R. 1937 Rang. 249 j see also A. I. R. i9S7 Rang. 135 ; 
A. I. K. 1928 Rang. 34. Where in the execution proceedings there was no order 
under rule 61, rule 63 does not apply. A, I. R. 1937 Nag, 149 It is not obligatory 
on a plaintiff in a suit under Order 21, rule 63 to prove the whole of the claim raised 
by him in objection under Order 21, rule 58. If he realises that part of his claim 
... _ It when bringing a suit 

■ ■ tice of judgment-debtor 

unless the judgment* 
• • The mere fact that he 

dings will not make the 

■ ■ R. 1936 Rang. 56-i6t 

‘ ons under Order 2:, 

rule 58, C. P, Code is vacated if the attachment Itself is subsequently released 
owing to the reversal of the decree, and the properly in question is not 
sold, Such an order does not, therefore, become Anal by reason of failure to 
institute a suit under Order 2r, rule 63. 163 Ind. Cas. 892. This rule has 
application to a case of acuchmem before judgment A. I. R. 1929 Cal. 
32|«49 C. L. J. ind. Cas. 362. In a suit under r. 63 the plaintiff 

has to establish nis ' •- • 


lule. 


.... .. M.’205-34 M. L j. 29S-4) Ind Cas. 

703 s 43 M. 760-39 M. L J. 350-28 M. L. T. 170=12 L. W 47i-(i92ol 

M. W. 5f. 572 (F. fi.)— 59 fnd. Cas. 947; 42 Ind. Cas. 438 — 33 M L. J. 3 i 6 

—6 L. W. 588. A suit under rule 63 is not merely m the nature of appeal. 

The words “establish the right” in the rule, cover not only .a mere suit hut also 
one for consequential relief, /. c., recovery of the value of the land when sold 
prior to the order on the cUim peliiion. 40 M. 733 — 31 M. L. J 394 — (1916) 
2 M. W. N. 207—4 L. W. 300—20 M. I*. T. 353=36 Inch Cas. 445. A suit 
under rule 63 is a continuation of claim proceedings. A. 1 R 1925 Nag, 82 — 
22 N. L, R. 67- So Ind. Cas. 905 ; sec also A. I. R. 1928 Mad, 84o = (i9z8) M. W.N. 
336=28 L. W.82 = S2M.L j. 52 = 110 Ind Cas 554 ; A. I. K 1928 Mad. 1201=52 
M. 465=30 L. W. 36=116 Ind Cas. 827. Cause of .action arising subsequent to 
the dismissal of the claim need not be joined in a suit under rule 63, .to set aside the 
order under rule 58. A. I. R. 1928 Mad. 810— (1928) M W N. 336 = 28 L W. 82 = 
56 M. L. J. 52=110 Ind. Cas. 554 Where objection was dismissed but the atmeh- 
ment was also ceased within one year, the clatmam w not bound to bring suit for 
declaration of tide. A, I. R, 1934 All. 2i^ (F. II ), Where one of two unsuccessful 
claimants brings a suit under this rule, making the other defendant and admitting 
his claim, the non-suing claimant also gets the advantage of the decree. A.I. R. 
1934 Bom. 189. Where objection is dismissed on ground of r.nnecessary delay, 
still suit must be brought within one year. 144 Ind. Cas, 9^3=35 Bom. 
L. R. 147—57 B. 213 — A ^ I. R. 1933 Bom, 190. Where no adverse order is 
made against a person, it is not necessary for him to bring a suit within 
one year. 133 Ind. Cas. 248-33 Bom. L. R- 396-A. I R. 1931 Oom. 288 j 
see also A I. R. 1931 Kang. 279=135 Ini. Cas. 326-9 Rang. 561 ; I42 
Ind. Cas. 345=37 M. L. W. 437=1933 M- W N. 669 = A I. R. 1933 Mad. 328. 
Plaintiff must affirmatively prove title. 144 Ind. Cas. 851 = A. I. R. 1933 Rang. 129 ; 
see also 144 Ind. Cas. 1002 = 55 A. 266-A. 1. K. 1933 All. 198. Order dismissinga 
claim to attached property is binding in favour of the attaching creditor whi'^h can 
be assailed only by the institution of a sun within one ye.ar as provided for in rule 
63. A. I. R. 1928 Mad. 1259 ;scc aUoad A, L J.974-A 1. R 191S All. 32535 Ind. 
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Cas. 311 = 66 P. R 1916 s 44 C. 698 = 21 C. W. N. 222 ; 41 Ind. Cas. 684 = 6. L. W. 
281 , 38 M. L. J. 397 = 27 M. L. T. 312 = 56 Ind. Cas. 48* I 45 Ind. Cas. 270 = 41 M. 
985 (F. P ) ; 51 Ind. Cas. 100=45 P. L. R. 1919 ; 94 Jnd. Cas. 573 = A. I. R. 1925 
Nag. 390 = 8 N. L. J 170; 26 C W. N. 126=64 Ind. Cas. 713 ; 64 Ind. Cas. 209- 
A. I. R. 1921 Oudh 54 = 240 C. 213 ; 54 Ind. Cas. 530=37 M.L.J 547 = 26 M.L, 
T. 513 ; 75 Ind. Cas 322 = 2 Dur. L. J. 60 ; 80 Ind. Cas. 994=A. I. R. 1924 Sind 97 = 
17 S. L. K. 63 , A. I R. 1924 Cal. 744 = 51 C 548=39 C L. J. 418 = 83 Ind. Cas. 233. 
Rule 63 lays down that where a claim or an objection is preferred under the 

preceding rules of Order 21, the party against • — '* — * 

a suit to establish "the right which he claims 1 

these words do not mean that the platntif r . • . 

property in dispute. All that he is required • • • 

he claims to the property in dispute.” A. I. k. 1930 Laii. 524=171.20,060. In a 
suit under this rule by the alienees from a judgment-debtor, whose properties have 
been ati.iched by the decree-holder as properties belonging to the judgment-debtor 
it is not sufficient for the alienees to prove the deed of transfer. The burden of 
prosing that the transfer was for consideration and was in good faith also lies on 
them. A. I. R. 1936 Lab, 72 = 162 Ind. Cas. 495 Where the attachment ceases to 
exist within the period of one year from the dismissal of the objection it is no longer 
incumbent upon the claimant to hie a suit for a declaration of title to the property 
in order 10 avoid the conclusiveness of the order to the claim case. A. I. R, 1934 All, 
267 (F. B ) = 1914 A. L. 1. iq= 56 A. 417= 148 Ind. Cas. 676. The terms of Order 21. 
_.t„ J. - . .1 .. .. 1. . jjjjj jg order to prove that 

■ ■ .ideration of his title as well 

• : M.W.N. s8i = A.I.R. I93S 

*' •! . " . ' • * * 63* has no application to 

cases where a claim has not been disposed of on the merits or rejected as being toa 
late. A 1. R. 1935 Mad. 328 = 41 L. W. 500-1935 M. W. N. ^31 — 156 Ind. Cas. 956.' 
Where a claim petition is withdrawn and it is dismissed in consequence of such 
. 1. J.. .1 . 1 . ' < • , • "against" the claimant within the 

* led by the claimant more than 

* • Ind. Cas. 880=41 L. W. 578 — 

" • ' “4* re the attachment is not valid 

* * )0 suit under rule 63 would lie. 

■ ' * *0 t4 Pat. 857-156 Ind. Cas. 930 

' ■ ! • filed under rule 58 instead of 

• . • .35 74-A. I. R. 1935 All. 

183-153 Ind. Cas 577- 


If a claim under r 58, is allowed and the judgment-debtor is not a party to sneh 
claim suit, the order does not bind the judgment-debtor so as to compel him to bring 
a suit for a declaration under rule 63. A. I. R.t929 Pat. 604= to P, L, T. 581— 120 
Ind. Cas 762. Order under r. 63 is conclusive as between claimant and decree- 
holder and does not affect judgment-debtoFs right and title to the property. A. 1. R. 
1931 Lab. 74=131 Ind Cas. 22$. The word ‘‘conclusive* means final r. e., unappeal- 

Court wit ■■ ... " 

112 Ind. ■ ■ ■ ■ . • ■ ■ " i 

restore it ■ • • 

47 M. 4S«-47 M. L. J 13 = 79 Ind. Cas. Si8. Rule 63 docs not apply to cases where 
a claim has not been disposed of on the rocriis or rejected as being loo late, no 
Ind Cas 511. Where a claim peiition is dismissed but the attachment falls through 
owing 10 the insolvency, the claimant need not filo sun to set aside the order as 
iheie IS nn aitacbment. lio Ind. Ca«. 115 ; A. I. R. 1930 All. 177=1930 A. L. J. 594= 
122 Ind. Cas S65 ; but see A. I. R. 1929 Rang. 228= 124 lud. Cas. 261. 


In defence to a suit under rule 63 an attaching decree-holder can plead that the 
alienaiicm is a fraudulent one intended to defeat or delay the creditors. 43 M. 760= 
38 M. L. J 350=12 L. W. 47= 59 Ind. Cas, 947 5 see also 57 Ind. Cas 430 = 22 Bom. 
L. R. 743 ; 54 Ind Cas. 793. Where the objection of the claimant was granted on 
the basis of a deed cf giii. suit to declare gift as fictitious and fraudulent is not suit 
under Order 21, rule 63 144 Ind. Cas. 378=34 P. L- R. 443— A. I, R. 1933 Lah.449. 

Where substamial portion of the consideration is found to be fraudulent, the 
whole transfrr should be treated as fraudulent. i3ilnd. Cas. 383=12 Lah. 763— 
3:. r. L. R. 357 = A. I. R. 1932 Lah. 174. Where declaratoty suit is dismissed oa 
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ground of ceasing of attachment due to distnlssal of execution proceedings does 
not decide title to attached property. A. f. R. 1933 Rang. 190. Order by ex- 
ecuting Court on objection under Order 21, rale 5S, is covered by Order 21, rule, 
63 whether passed after or without mvestigalioR. 131 Ind. Cas. 77“7 O. W. N. 
1173=6 Luck. 461 =* A. I. R. 1931 Oudh i (F. C.). Creditor cannot wiihout pre- 
previous leave bring declaratory suit as to jasolvent’s property. I4S Ind. Cas. 6g7 

1. R. 1933 Nag. 217 ; see also A. I. R. 1933 Mad. 340=1933 M. W. N. 132 = 
37 M. L. W. 346. Suit under Order 21, r. 63, is of a comprehensive nature and 
not confined to whether execution order is correct. 132 Ind. Cas. 215=13 Lah. 
L. J. 143 = 33 P. L. R. 345 = A. I. R. 1931 Lab. 483. Dismissal of first objection 
to attachment bars second objection. 130 Ind. Cas. 406=32 P. L. R 4I3 = A. I. R- 
1931 Lah. 6. 

Onus.— Onus is on the plaintiff to prove his case. A. I. R. 1929 Lah. 455 = 30 
P.L.R. 389=118 Ind. Cas 897 ; A.I.R. 1933 Lah. 855 ; 34 P.L R. 205=A.IR. I933 
Lah. 550 } 55 M. 748 = A. I. R. 1932 Mad 302 ; 67 M.L.J. 58s = A,I R. 1934 Mad. 579 
AI.R 1934 Nag. 585 j 16 Pat L. T. 367=A.I R. 1935 Pat 231 ; j8 N.L. J. 329 In a 

- .-4 .t.. .... . .o-t., - execution of the document 

but also that the document is 
. • 4 s. 892 ; see .also A. I. R. 19^9 

■ . , s. 74 5 It? Ind. Cas. 220-A. 

I. R. 1929 Nag. 121 ; A. I. R 1928 Mad t2$9=!l3 Ind. Cas. 358 ; 142 Ind. Css. 
112 = 34 P. L R, 363 = A. I. R, 1933 Lah. 537 ; A, I. R. 1929 Nag. 293 = 92 Ind. Cas. 
SiQ ; 105 Ind. Gas 208= A, I R. 1927 Oudh 440=4 O. W. N. 794 ; A. 1. R. 1928 
Pat. 434=7 Pat. 777-gP.L.T, 461 = 112 Ind. Cas. 371 j 107 Ind. Cas. 782=10 
L. L. J. 42578 Ind. Cas. 887=A. I. R. 1924 Nag. 2405 77 Ind Cas. 50=A. 1 R- 
1933 Nag. 334 5 A.I.R. 1924 Mad. 770=34 M.L. J. 201-47 M. L J. I4“19 L. 
W. 627 J 50 Ind. Cas 884=47?. L. R. 1919; 36 Ind. Cas. 437=190. C. 6456? 
Ind Cas. 876=3 Lah. L. J. 198 I 131 lod. Cas. 383—12 Lah. 763=33 P. L. R. 
350- A. I. R. 1933 Lah. 174 ; 58 lod. Cas. 20$ 5 55 Ind. Cas 72 ; 55 Ind Cas. 75* 5 
60 Ind. Cas. 751. In a suit under rule 63, the plaintiff has to prove that he and 
not the judgment-debtor was the owner of the property on the date on which It 
was attached in execution of the decree. 31 P, L. R 394. Where defendant 
pleads that the plaintiff's title was based on nominal transaction intended to 
defraud creditors the onus of proving fraud Is on the defendants. A. f. R. I93t 
Mad. 40-32 L. W. $7-128 Ind. Cas 4535 seealso A I. R. 1926 Lah. 35=89 
Ind. Cas 9^3 , A. I R 1933 Nag. 185—143 Ind. Cas. 419. Proof of possession by 
plaintiff shifts the burden to the person who is out of possession under s. 110 
of the Evidence Act. 37 Ind Cas. 767—10 Bur. L T. 238. 

Declaratory suit —A suit under rule 63, may be a suit for declaration to set 
aside an order passed in the execution department within one year. A. I. R, 1930 
AH. 395=124 Ind Cas 713; seealso izo Ind. Cas. 670= A I. R. 1929 Lah. 86$ 
— IiLah. 369=31 p. L. R. 752=11 Lah. L. J. 4S2®’*2o Ind. Cas679 ; A. I. R. 1926 
Rang. 124 — 4 Rang. 22 = 95 Ind Cas. 98 ; 93 Ind. Cas. 9g7=A. I, R. 1926 Lah. 
348=7 Lah. 235 = 27 P. L. R. 408=8 Lab. L J. 359 ; 5* Ind. Cas. 157; A. I, R. 
1935 Rang. 489 ; 9 Bor. L. T. 199=34 Ind. Cas. 125 • 9 Bur L. T. 89 = 33 
lod. Cas. 124. If an objector or a claimant wants to get rid of an order that 
has been passed against him in the removal of attachment case, he must do 
50 by instituting a suit within the time allowed by law asking for a declaration 
ofhta title to the property in suit. He must impeach the validity of the order 
directly as a plaintiff and not indirectly as a defendant. 156 Ind. Cas. s86»=A. 
1. R. 1935 Rang. 161. 

Party.—* — .--j.*- — j become 

so by reason ' • * ' 303 = 46 A. 

45 = 21 A. L. .• * •! . 4 . I. R 1933 

Lah. 573. Oil me ueaiu ui a ucLiee-iiuiuer, ms representatives siiould be made 
parties. A. I. R. 1922 Lah. 78=16 P. L. R. 1932=64 Ind. Cas 359, So also 
claimant’s representatives should be made parties where the suit is by decree- 
holder. A. I. R. 1921 Cal. loi — 33C. L J. 201 = 2$ C. W. N. 544=62 Ind. Cas. 
348. hVhere property is sold by auction after rejecting the objection, deerce- 
ho’dsr is not a necessary party to the suit against auction purchaser. A. I. R. 1927 
Lah. 631 — 103 Ind. Cas. 763 ; seealsoA.1 K. 1923 Mad. 58 = 16 L.W. 330 = 1922 
M. W.N. 674-32 M- L.T. 124=70 Ind. Cas. 16S 5 A.I.R. 1928 Nag. 65 = 105 
Ind. Cas. 799. Auction purchaser is a necessary party, A. I. R. 1935 Pesh. 39. 
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A judgment-debtor or his Official Receiver when not a parly to the claim pro- 
ceedings is not bound by any order passed on the claim petition, nor can he 
take advantage of such order to defeat the sale executed by the judgment- 
debtor on the ground that the suit was not brought within one year from the 
order, itoind Cas. 511 (Mad). AU.'iching creditor whose attachment is raised 
on objection from transferee can Institute suit without imp'eading other creditors 
of judgment-debtors. 133 Ind. Cas. Ii8a32 P, L. R. 201 =A. I. R. 1931 Lah. 430. 
For a suit under this rule the judgment-debtor’s legal representatives are nece- 
ssary parties. A. I. R. 1937 Rang. 249. A was declared insolvent and the 
creditor firm attached and brought to sate his one-third share which he had 
inherited from his mother. The daughter objected under Order at, rule 58, on the 
ground that she was a mortgagee of the whole property from the mother. Her 
objection was upheld and the insolvent’s share was sold subject to her mort- 
gage. She filed a suit under her mortgage whereupon the creditor firm objected 
to the mortgage and also brought a suit under Order 2i, rule, 63, for a decla- 
ration that the mortgage was collusive and without consideration. It was con- 
tended that the creditor firm K-td no locut standi and could not be allowed to 
challange the mortgage as being without consideration. Held that the firm by 
purchasing laud at the Court auction succeeded to the rights of insolvent in 
his moihet’s property and the insolvent being the representative of his mother, 
the firm was also a representative of the mother and there had a right to 
challenge the mortgage and to assert that it was a sham and collusive trans- 
action and without consideration. A. 1. R. 1936 Kang. 2=^161 Ind. Cas. 342. lo 
a suit by a defeated claimant, the decree-holder is a necessary party. A. 1. R. 
1936 Pesh. 189 = 16; Ind. Cas. 252. Plaintiff obtained a decree against respon- 
dents 3 and i and in execution of the decree attached certain property. Res- 
pondents I and 2 objected to (he attachment and their objection was upheld 
and the attachment removed. Plaintiff Sled a declaratory suit under Order 21, 
nile 63, against the objectors and tn ihesame suit joined respondents 3 and 4 as 
defendants: that the respondents 3 and 4 were possible and proper parties 

to the suit though not necessary parties A. I. R. 1936 Rang. ;6=i6l Ind. 
Cas 9;o. Where a suit is brought under Order zt, rule 63, by an attaching 
aeditor to establish his right to attach and to bring to sale certain property 
by avoiding a transfer of the property, on the ground that it has been 
made with intent to defeat or delay the creditors of the transferor) it is 
the duty of the trial Court to see that the sun is brought in a representative 
capacity and tc can if such a suit is brought by one ctediior in his indivi- 
dual capacity, direct the plaintiff to take proper steps to put matters right. 
A. I. R. 1930 Rang. 117=14 Rang. 81 = 161 Ind. Cas. 887 ; see also A. I R. 1934 
Rang. 332=12 Rang. 670. Where a claimant's interest accrues after atachment 
and his claim is dismissed on that ground, his tight is not affected in any way. 
A. I. R. >934 Pat. 511 = 152 Ind. Cas. 902. 

r 3JJ pjdef under r. 58 is one year, 

r ■ and not on merits. A I R. 1923 

“• ‘ , ••• 1923 Nag. 187 = 6 N. L. J. 66= 19 

'. • ■ ' I ' • • Bom. 234 = 29 Bom L.R. 285 = 101 

Inu. Cas. 335 ; 40 Nv. N. 140=165 Inu. ws 84. The limitation runs from the 
date of order passed under rule 58. AIR. 1927 Lah. 680=104 Ind. Cas. 289; 
A. I. R. 1929 i’at. 166=11 P. L. T. 28=115 lod. Cas. 703; A I. R. 1923 Nag. 
187=19 N. L. R. 34 = 71 Ind. Cas. 404. The ordinary rule of law is that a 
party who is aggrieved by the attachmeut and sale of his property has a longer 
period of limitation within which to sue than that prescribed under Art. 11, Liraita- 
tioa Act, which is an exception to the general law and cunail the plaotiffs 
rights very considerably ; consequently, if an order 21, rule 63, is intended to 
operate to the prejudice uf any person, it should bs concluded in clear and 
unambiguous terms, so that there can be no misapprehension as to exactly what 
is meant. A. I R. 1937 Nag 170. Where the order is an ambiguous order, such 
order IS not against the claimant under this rule and as such Art ii of the 
Limitation Act has no application. 19 N. L. J. 308 Where a person has been 
actually in possession of certain properties adversely to the owner thereof 
the oismissal of a claim petuion preferred by him under Order 2i,r.63, does not 
operate as an intenuption of that adverse possession by operation of law, especially 
when the attachment is raised subsequently. 1936 .M. VV. N. 1113=44 L. W. 
617. A suit IS not baited under article ti where person acts is two capacities 
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in two proceedings. 158 Ind. Cas. 175*42 L. W. 215=1913 M. W. N. 524= A.I.R. 
193s Uad. 670=68 M. L. J. 120. 

Costs. — Under s, 63, Court cannot allow the successful party in a regular suit 
to have his costs of the claim petition. A. I- R 1925 Mad. 233=20 L, W. 5S7=* 
35 M L. T. 106 = 83 lod. Cas. S9 ; see aUo 37 ind. Cas. 78=3 O. L. /. 529. In a 
regular suit the question of costs of the miscellaneous proceedings should also be 
dealt with. A. I, R. 1928 Fang. 245=6 Rang. 408 = 112 Ind. Cas. 285 ; see also 
A. I. R. 1939 Rang. 128=119 Ind. Cas. 213 ; 144 Ind, Cas. 3i5 = A. I. R. 1933 
Rang. 91. 

Appeal — A claimant under rule 58 cannot file an appeal or second appeal 
under 5 47. 3 L. W. 377=34 Ind. Cas. 759; see also 35 Ind. Cas. 6=38 A. 537 = 

M A - • • 

for I • , ■ 

or p " ■ . • . . 

side Irom order in claim case does not lie. 37 C. \V. N, 641 = 60 C. 914 = ^. 
1. R. 1933 Cal. 715. 

Revision.— Conclusive in rule 63, means “unappealable" and does not preclude 
revision m case of an order under r. 60, or r. 61 in proper cases. A. I. R. 1917 Na?- 
286=10 N. L. J. 155=103 ind. Cas- 12; seealso 120 Ind. Cas. 735. High Court 
can interfere in revision even though remedy of suit is open. A. 1. R. 1933 
Rang. 259. 

Revival of Attachment.— When the claim being allowed under Order XXI, 
rule 60, a property is released from allacbment and a suit is brought by decree- 
holder as provided by r. 63, and decided to bis favour the result is that the 
attachment is revived although the property was released from atiacbment. A. I. R> 
1929 Cal. 524=57 C. 122- 123 Ind. Cas. 737. 

k. ^ fixed 

; I ,,as. 49 The 

; • • • not the value 

• ■ ■ • -13 A. L.J. 

. 8 : • • ;8g=ii9 Ind. 


Sa^e generally. 


64-. [S. 284.} Any Court executing a decree may order that any property 
^ , attached by it and liable to sale, or such por- 

ch^,7Sb°e"oMffi'?ro«"d.' ,‘1°".''''''°' h“’ll ? 

to be paid toperson em.iM. the draec, shall bo sold, and that the proceeds 
of such sale or a sufficient portion thereof, shall 
be paid to the party entitled under the decree to receive the same. 


Scope. — Attachment is a condition precedent for sale. A I. R. 1930 Mad. 
414=130 Ind. Ca$. 863 ; 42 Ind. Cas. 259 $ but see A I. R. 1931 CaL 35 = 57 C. 
1206=129 Ind. Cas. 779 1 A. I R. 1923 Fat. 45“3 P L. T. 765=2 Pat 207=68 
Ind. Cas. 363 ; 64 Ind. Cas 420 = A. I. R. 19*2 Nag. 267= 18 N L R 152 = 4 N L J. 
118=63 Ind. Cas.420. Sale is valid where proclamation contains correct number, 
no matter writ of aitachmenc states wrong one. A. L R. 1931 Cal. 35 = 57 C. 
1206= 129 Ind. Cas. 779. Proceedings if not objected to on notice of sale procla- 
mation cannot be questioned at sale. A. I. R. 1930 Lab. 685— 121 Ind, Cas. 369. 
Where property attached by one Court but sold by different Court the sale is not 
invalid. A. I. R 1929 Mad. 852 = 30 L. W. 649 = 125 Ind. Cas 90. Attachment miy 
be had before judgment. A l.R, 1929 Cal. 818=33 C. W. N. 848 = 57 C. 67-A.I.K. 
1929 Cal. 67=126 Ind. Cas. 43. Where there are two applications for sale in 
c'cecutioQ of two decrees of di^erent decree-holders s-ile should be ordered first 
in case of application which is prior. 138 Ind. CaS. 6S6=A I R. 1933 Lah. to. 
Money decree cannot be sold. 141 Ind. Cas. 37= ii Pat. 36 = A. I, R. 1932 Pat. 349. 
Court in execution can sell any right and interest of judgment-debtor which he is 
competent to selL A. I. R. 1931 Oudh 352=7 Luck. ill. The maicrial date for 
determining the status of a defendant in execution as to whether be is an agri* 
Oulturist or not, under the Dekhaa Agncuhuiisis* Relief Act, is the date of the 
order lor sale under Order 21, rule 64, C. P. Code, and not the dale of the order 
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subsequently made after notice under Older 2i, rule 66. 152 Ind. Cas. sSg^A. I. R. 
1934 Bom. 383 = 36 Boro. L. R. S04. The absence of an attachment is an irregularity 
but does not render the sale absolutely wrid. 131 Ind. Cas. 382 = A. 1. K. 1934 
Rang. 188. 


65. [S. 28G.] Save as oihemise prescribed, every sale in execution of a 
S.ks by .vhom conducted W an officer o( the 

and how made. 

may appoint in this behalf, and shall be made 
by public auction in manner prescribed. 

A'’. B . — For local amendments in C. P , and Rangoon. — Viifi infra. 


Scope — Sale is complete when property is knocked down to highest bidder. 131 
Ind. Cas. 227=A. I. R. 1931 Lab. 78 ; A. I. R. 1936 Lah. 35; Didders can be 
from a particular class of persons. A. I. R. 1917 Bom. 143 = 29 Dom. L. R. 102= ico 

lod. Cas. 1008. W1 ... 

but subsequently 
invalid. A. I. R. l 
According to the 

Judge for the completion ol the s.tle. A. I. R. 1929 Rang. 311 = 7 Rang 423 = 120 
Ind. Cas. 142. 


66 . [S. 287.] (1) Where any property is ordeted to be sold by public 
...i-. k. auction in execution of a decree, the Court sh.ill 
nubhe aucS ^ Cause a proclamation of the intended sale to be 

^ * made in the language of such Court. 

(2) Such proclamation shall be drawn up after notice to the decrce'hotder 
and the judgment*debtor and shall state the time and place of sale, and specify 
as farily and accurately as possible — 

(a) the property to be sold ; 

(^) the revenue assessed upon the estate, or part of the estate, where the 
property to be sold is an interest in an estate or in part of an estate paying 
revenue to the Government ; 

(c) any incumbrance to which the property is liable 5 
Id) the amount for the recovery of which the sale is ordered j and 
(c) every other thing which the Court considers material for a purchaser 
to know in order to judge of the nature and value of the property, 

(3) Every application for an order for sale under this rule shall be accom- 
panied liy a statement signed and verified in the manner hereinbefore prescribed 
for the signing and verification of pleadings and containing, so far as they are 
known to or can be ascertained by the person making the verification, the 
nvaiters required by sub-rule ( 2 ) to be specified in the proclamation 

( 4 ) For the purpose of ascertaining the matters to be specified in the pro- 
clamation, the Court may summon any person whom it thinks necessary to 
summon and may examine him m respect to any such matters and require him 
to produce any document in his possession or power relating thereto. 

N. B . — For local amendments in C. P., Lahore, Peshwar and Rangoon. — Vide 
injra 


Soopo.*— Court roust irquite all details required to be mentioned in sale pro- 
clamation from the judgment-debtor. A LR 19x8 Nag. 281=109 Ind Cas. 443. 
Court can act on report of certain person. A I. R. 1927 Mad 943 = 105 Ind. Cas. 
33S- Failure to issue notice is material irregularity. A. I. R. 1927 Lab. 84 = 99 Ind. 
Cas 313 s but see A I. R. 1926 Cal. 879. Failure to mention place of sale in sale 
proclamaiion is maienal irregulaniy. A. I, R 1927 Rang 84= 3 Bur. L. J. 183 = 
100 Ind Cas. 74 Proceedings under role 66 are administrative only. A. I. R. 1927 
All. 2oS=99 Ind. Cas, 20S The time of sale which is required to be set out under 
sub-section (a) means the iime at which the sale would begin. 1936 A M. L. J. 13. 

■* ges on the property according to the Calcutta 
' ■ e 10 be mentioned in the sale proclamaiion under 

■ ' failure to issue any proclamation at all does not 

■ R. 1934 Rang. 188 = 131 Ind. Cas. 382. Where- 
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failare to pass a fonaal order onder Order 5 , tnle 19, in respect of sem'ce of nonce 
ncder Order sr, role 66. is cot material irrtgalaritr, it does not ritiate the sale. A. I. 
R. 1914 T 95 }- Under role 66 it is obligatory oa the Ccnrt to issne a sale proclacsa* 
.• j •- ...j.- .v« *><• r'operty ao ecqa’ry is nec«sary. 37 

■ ■ f ' ' I • J led, Cas. 338 ; see also A. I. R. 1933 

I ;i ■ », • / which is subject to a mortgage is 

. “ r*' tf a decree, the auction purchaser can 

; • , ■ ■ * * rrears of rates due to the Corporation 

,1. . ■ •atien. ^nC.W.K. 41. Determina- 

. ... . . .* ^ . A. I. R- 1926 Cal. 1124*96 led. Cas. 

■ ; ■ ■ ■ . A. I. R- 1926 All. 263 = 43 A. nSo- 

I -■ ; • yappealable. A. L R. 1926 Mad. 834 

j! *' ■ J 1 ‘ " . * *' *“■ ®*9- Failure to pubhsb 

sale proclamation is irregularity only. A. I. R. 1926 CaL 377. Notice of sale prtf- 
clamation is only necessary. A. L R- 1926 Oedh 43 = 89 Ind. Cas. 107 ; see also 
A. I. R. 1924 All. 747= «9 L- W. 585=76 fnd, Cas. 17^ Omiss.on to state 
time of sate in proclamation vitates sale if loss is prored. 15 N. L. R- 
125=31 led. Cas, £64. Notice «sced onder rule 66 is enough eren for purpose 
of r. 22. A. 1 . R. 1921 Lah 384=5 LaK L. J. 67=n8 P, L, R. 1920=55 
led. Cas. £16. Failure to meniian amount of terenue assessed Titiaies sale procla* 
mailon. 28 C. W. N. 393 = 75 Ind. Cas. 546 (P. C.). Proclamatioa cf sale is cOt 
rendered TO'd for failure to mention p’ea of house. A. I. R, 1923 Osdh ip=8o 
Iivd. Cas. 667. It is cot iceempeteat to add minor’s iaierest in joint-family in sale 
prodamatioa. A. 1 . R. 1929 B. 463=53 Bom. 777 = 3 * Bom. R. 1 115, onus of proof 
that notice was not properly serr^ oa judgment-debtor is oa bin. 145 fed. Cas- 
gie»A- 1 . R. 1933 Pat 640. Inquiry contemplated by ru’e is a summary one and 
need net be elaborate. 35 C. W. N. 907*136 Ind. Cas. 46S = A. 1 . R. 1932 Cal. S 4 ** 
Under Ibis tele Court can graet Interest op to the date of sale. A.LR.i93:CaL 
555=36 C. W. N. 404. Failure to apply coder r. 66 (2; does not reader sale eoid. 
A. 1 . ^ 1930 Lah. ^3=121 Ind. Cas. 369. Fatlnre to raise objections regarding 
want of attachment u not raised at time of notice of settlement of proclamatioa 
would operate as m/tfd«Vd/a. A I. R. 1930 MaA 414**20 Ind. Cas. £63, Both 
decree-tolier and judgcect-debtof must enquire into correctness of proclamatjon. 
1020 A. L. 1 . 6 iq*A. I. R. 1929 All. 704 - Before order for sale can be passed 

J.. ...1. /.I r... oade. A. !.R.* 959 Nag. 

ifter notice deban jadgneot-debtor 

• • L 1928 Cal 328-32 C. W. N. 3 ^- 

■ tsbieg sale pioclamaiion witblo the 
■ g 130=23 N.U R. 5S=nS led. 

. • ■ • non is ictended primarily for the 

• • iufnrmation to the b dders at the 

;32=A.I. R. 1934 Pat 345. 


‘ValaatiOB.'yWbere a sale proclamation and notice hare been settled in a 
manner so as to indnde properties no: included in the mortgage and the Judg- 
ment-debtor with full knowledge allows such properties ta be sold, an objection 
by the judgment-debtor sobsequectly that tbc whole proceeding has been vitiated 
and tbere'bre the sale ought to be set as-de and ought cot to be allowed. 40 C W. N. 
42S. Sale proclamation must state value of property. A. I R. 1930 Nag. 191 = 
j24lcACas. 250 ; see abo 35 C. \V N. 142=55 C. 577 ; A. I. K- Ouih 

gi = S Luck. 431 = 6 O. W. N. 1085=124 IcA Cas. 422 , A. L R. 1930 CaL 781 = 52 
C L. J. 145=127 IcA Cas. 257 ; A. L R. 1929 CaL 818=33 C- 'V. N. 843 = 37 C. 67 
= 126 IdA Cas. 45 5 A. L R. 1924 Cal 5:9=28 C. W. N. 552=83 luA Cas. 430 ; i 
P. L. \V. 111=37 Ind. Cas. 372 ; A. L K. 1934 Cal 230 ; A. L R. 1934 CaL 234 - 

■ ■ •* ■ 3 Pat L.J. 580=48 Ind. Cas. 

:;i » ' ■ ' » itioa is wrong. 4PatL.J. 37 

.) ! " ■ . * ' . ■■ ’ ' Cas. 317. Conn’s raloation of 

, ■ '116. A. I. R. 1922 Pat 551 = 1 

I ... *.■ right to have sale set aside. 

■ ■ . ! I ; I .. • • ■ f.s* 173 ; 53 A- S*9=*933 A. L. J. 

I I ' ' • a ■ ■ >a is approximate only. A L 

"I 'J ' t failure to enter value of pro- 
perty 's •I'* , = 106 InA 

Cas.: I • I • 1 i . .. n • _ . I ;i' ; 70 Ind. 

Cas.: i : • ' ■ A.I. R- 
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1928 Mad. ii69»ir4 Ind. Cas. 6^3. Refusal to change value or to adjourn sale 

-* • * ( R. 1928 Bom. 345 = 53 B. 444~ 

:d not state its value in sale pro< 
' L. W. ?77 = 5S L- J- 5*53 = 109 
■ te is without jurisdiction. A. I. R. 

I ai. iui=4 r . L.. 1. itiu. ws. Juu , see also A I. R. 1923 Mad. 619^ 

44M. L. J. 599 = 72 Ind. Cas, 8j6. Failure lo attend and settle terms does not pre- 
clude judgment-debtor from impeaching liability of property for attachment A. I, R. 
1924 Mad. 1 = 46 M. 1=45 M. L. J. 346=74 Ind. Cas. 155. But failure to assist 
Court in estimating valuation after notice for settling sale proclamation operates as 
estoppel. A. I. R 1924 Pat. m = 1923 Pat. 283=4 P. L. T. 721^=74 Ind. Cas. 838. 
Where valuation of property cannot be ascertained by Court, the valuation given 
by the decree-holder as well as the jodgment-debtor may be mentioned. 35 C. W.N. 
142 = 132 Ind. Cas 687 = sSC. S77=A. I. R. 1931 Cal. 520; see also 35 C. W. N. 
9o7=A. I. R. 1932 Cal. 141 ; 37 C. VV. N 231=60 C. s8i = A. I. R. 1933 Cal. 511. 
Order as regards valuation is not appealable. A I. R. 1932 AH. 136 = 1931 A. L. J. 
1084. As regards valuation of leasehold, v//fe A. I. R, 1934 Lab. 146 = 149 Ind. 
Cas. 104. 

locome of the property.— Sale proclamation need not mention the income 
of the properly. A. I. R. 1930 Lah. 692 = 122 Ind. Cas. 2345 A. I. R. 1938 Lah. 
918=110 Ind. Cas. 339 ; 39 Ind Cas. 59=11 P. L. R. 19 1?. 

Description of property.— Misdescription of property is no ground for 
invalidating sale, if property could be idenUlied otberwise. A. i. R. 1929 Cal. 409= 
33 C. W, N, 305-50 C. 903=120 lod. Cas 151. Property should be so described 
as to identify It. A. I. R. 1918 Pat. 6tS=8 Pat. 122=9 P. L. T. 637=113 Ind. Cas. 
681. Purchaser takes the risk if property does not answer description unless sale 
is vitiated by fraud. 9 Bur. L. T. >69-8 L. D. R. $27=33 Cas. 1003. 

Eaoumbranee— Proclamation should not specify mere alleged encumbrance. 
134 Ind. Cas 746-9 Rang. 367-A. I. R. 1931 Rang 30J. Court can only notify 

’ " ...t. .-..I t.. 132 Ind. Cas. 767-8 0. W; N. 

' * encumbrances in sale proclama* 

• • • • • 143 Ind. Cas. 673 = 55 A. 519 

• ' • • • . so 249 Ind. Cas. 494= A. 1. R, 

1933 All. 369. VVnere reasonaoie particulars ol encumbrances are given, exact 
amount need not be given. A. I. R. 1934 Mad. 360. In a suit by subsequent 
mortgagee prior mortgage may be shown in sale proclamation. A. 1. K. 1921 Oudh 
88=50. W.N. 310=110 lod. Cas. 79. It Is sufficient if the sale proclamation 
mentions (he encumbrances and the other details relating thereto It Is not 
necessary that the amount of interest should be calculated actually and the figure 
given. 66 M. L. J. 464-A. I. R. 1934 Mad. 260=39 6. W. 396 = 1934 M- W. N. 133 
= 150 Ind. Cas. 1134. 

Other informatiOD —Court is justified m giving information material for 
judging ihe nature and value of property. 136 Ind. Cas 47 = 1931 M.W. N. 1262 = 
61 M. L. J, 683=56 M. 305 = A. I. R. 1932 Mad. ri9 High Court will not interfere 
where Judge has used his discretion fairly under Order 31, rule 66 (a) (e). 139 Ind. 
C-ns. 225 = 36 C. W. N. 347—A. I, R. 1932 Cal. 576. Omissioa to specify time and 
place of sale by proclamation constitutes materia! irregularity in conduct of sale. 
A. I. R. 2937 All. 407. 


07 . [S. 2S9-] (1) Every proclamanaiion shall be made and published, as 
, nearly as may be, in the manner prescribed by 
of mating proclama- 54, sub mio (2). 


(2) Where the Court SO directs, such proclamation shall also be published 
'■> ■ 'ocal newspaper or in both, and the costs of 

be costs of the sale. 

into lots for the purpose of being sold 
separately, it shall not be necessary to make a separate proclamation for each 
lot unless proper notice of the sale cannot, in the opinion of the Court, other- 
wise be given 


* Substitnied by G. I. Order of 1937. 
C. r. Code-79 
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Local amendment in Burma.—For “official Gazette” read “Gazette." 

Scope. — A proclamation affixed to one of the properties is quite sufficient. 
A. 1. R. 1930 Lah. 685= I2I Ind. Cas. 369. Failure to publish sale proclamation by 
beat of drum where it is possible is material irregularity. 1933 A. L. J. 73 = 5SA. 
182=* A. I. R. 1933 A. 147. For publication of proclamaiion, no particular period is 
required to be elapsed. 140 Ind. Cas. 732=“36 C. W. N. 242 = A. I. R. 1922 
Cal. 627. 

68. [S. 290.] Save in Ibe case of property of the kind described in the 
Time of sale proviso to rule 43, no sale hereunder shall, 

without the consent in writing of the judgment- 
debtor, take place until after the expiration of at least thirty days in the case 
of immovable properly, and of at least fifteen days in the case of movable 
property, calculated from the date on which the copy of the proclamation has 
been affixed on the Courthouse of the Judge ordering the sale. 

A^.5.— For local amendments in Allahabad. Lahore, Oudh and Peshwar.~F;VfiJ 
infra. 


Scope — Where a sale takes place 29 days after sale proclamation in Court, it 
was not illegality but a material irregularuy and the sale cannot be set aside 
unless substantial injustice resulted. A. I. R. 1924 Nag. 393 = 78 Ind. Cas. 746 5 
see also 20 I. R. l76=.2iC. 66 ; 31 C. 385 ; 68 Ind. Cas. 363=3 P. L- T. 76s = A. 
I. R. 1923 45*2 Pat. 207; 145 Ind. Cas. i2S«sA. 1. R. i933 Lah. 186 ; but 

see 16 C. 794 j 17 C. 769 (f . B.). 


69. [S. 291.] (1) The Court may, in its discretion, adjourn any sale 

... hereunder to a specihed day and hour, and the 

- officer conducting any such sale may in his 

discretion adjourn the sale, recording his reasons 


of sale. 

for such adjournment : 

Provided that, where the sale is made in, or within the precincts of the 
Court-house, no such adjournment shall be made without the leave of the 
Court. 


(2) Where a sale is adjourned under sub-rule (1), for longer period than 
seven days, a fresh proclamation under rule 61 shall be made, unless the 
judgment-debtor consents to waive it. 

(3) Every sale shall be slopped if, before the lot is knocked down, the 
debt and costs (including the costs of the salel are tendered to the officer 
conducting the sale, or proofis given to his satisfaction that the amount of 
such debt and costs has been paid into the Court which ordered the sale. 

U. B . — Eor local amendments in Allahabad, Bombay, C. P., Lahore, Oudh, 
Peshwar and Rangoon.— K/i/e infra. 

Scope — Omission to state date and hour of adjourned sale vitiates sale. A. I. R. 
1930 All. 540«*l93O A. L. J. 1062=124 Ind Cas. 721 ; sec also 19 N L j. 103. 
Hour of adjourned sale may be presumed to be same but dale of hour should be 
fixed. A. I. R. 1928 Mad. 823 = 110 Ind. Cas. 779. Holding of sale on day to 
which it was not adjourned is in.aterial irregularity. A. I R. 1921 Cal. 597=35 C. 
L. 1.140 = 65 Ind. Cas. 746. Omission of fresh proclamation after adjournment 
Is irregularity. A. I. R. 1928 Pat. 615=8 Pat. 122 = 113 Ind. Cas. 681 ; see also 
A. I. R. 1928 Oudh 98 = 2 Luck. 490=40. W, N. 273=100 Ind. Cas. 787 ; 43 A. 
433=60 Ind. Cas. 763=19 A. L. J. 262 j A, I R. 1923 Rang. I54=2 L. J, 54 = 
’ C"' ■»*’ • ■> r rv »-- • r-”- fij. Omission to announce hour 

• • ■ ■ 11. 24I-49A. 405 = 25 A.LJ. 302 = 

, • • seven days is mere irrecularity, 

' ■ " ■ ■ , ■ ■ with the hope of higher bid the 

property 1$ kept under hammer for 12 days, it is a continuous sale and rule 69 (2) 
does not apply. A. I. R. 1927 Pat. 313=6 Pat 432 = 8 P. L. T, 796 = 104 Ind. Cas. 
315. Wheie a sale has taken place without coracnunicalion of the order of stay 
the sale is good and not a nullity. A. I. R. 1930 Lah. 17 = 11 Lah. L. J. 457=125 
Ind. Cas. 53. This role docs not apply where sale is postponed on the ground 
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that the decree has been saiisfied. A. I. R. 1923 Pat. 572=4 P. L. T. 495=75 
Ind. Cas. 676. Sale by In ignorance of postponement order by Court is 

nullity. A. I. R. 1921 All I02 = iqA. L. J. 225 = 62 Ind. Cas. 687. Order under 
rule 69 is only interlocutory. A. I. R. 1924 Mad. 234 = 46 M. L. J. 71 = 18 L. W. 
6 i 5 = (1923) M. W. N. 894=75 Ind. Cas. 901. Where sale is adjourned, without 
reasons being recorded, it amounts to material irregularity. 140 Ind. Cas. 499= 
1932 _A. L. J. 3r7=A. 1. R. 1932 AH. 369. So also when it is adjourned and no 
time is specified, It is material irregularity, fi/tf; see 143 Ind. Cas. 673=55 A. 
519=1933 A. L J. I273 = A. 1. R 1933 All. 546 J 37 C. W. N. 622 = A. I. R. 1933 
Cal. 663, This rule does not refer to a case where sales on the same sale list held 
in accordance with the rules of the Court continue beyond the first day. A. I. R.^ 
*937 Pat. 386 Rule 69 of Order 2t is very general and there is nothing to prevent' 
the Court adjourning the sale at the request of the third parly. A. I. R. 1935 Mad. 
295 = 41 L. W. 192=156 Ind. Cas 492=t93S M. W, N. 200. Rule 69 (1) only 
»- • I * . • . — I *• .1 - »». J should specify the day and 

■ • • adjournment should also spe* 

d a Where the executing Court 
■ has been effected before such 
■ ■ • ■ * • ■ ustified in setting aside the 

• ■ ly held after the Court has 

passed an order postponing it, A I. R. 1935 Lah. 694. 

Clause (3).— Notice to the clerk in the Collector’s office is not sufficient notice to 
the Collector that the amount has been paid into Court. It is the officer conducting the 
sale who has to be satisfied as to that or to when the full amount must bo tendered. 
A. I. R. 193s Lah, 694. 

70. [S. 287, last para ] Nothing in rules ^ to $0 shall be deemed to apply 

Savintt nf r.fi.u lo any case in which the execution of a decree 

Saving of certain sales. transferred to the Collector. 

Scope.— I'/rf/. A. 1. U. 1919 Oudh 235-6 O. W. N. 226-4 Luck. 635-117 Ind. 
Cas. 431. 

71. [S. 293.] Any deficiency of price which may happen on a re-sale 

^7 reason of the purchaser’s default, all ex- 
able for lofs^n re-sale attending such re-sale, shall be certified 

to the Court or to the Collector or subordinate 
of the Collector, as the case may be, by the olficer or other person holding 
the sale, and shall, at the instance of either the decree-holder or the judg- 
ment debtor, be recoverable from the defaulting purchaser under the provisions 
relating to the execution of a decree for the payment of money. 

Scope.— Defaulting purchaser is answerable for loss on re-sale if his bid is 

r-. ... » , jgjj 

= • 1924 Mad. 476-46 M. L. J, 

■ . • ,=.37 M. L. J. a74 = (i9i9) 

■ . M. 474 = 34 M. L. J. 156 = 

g purchaser is not liable for 
29 Lah. 714— 121 Ind. Cas. 

■ - 12 = A. I. K. 1925 Oudh 397 5 

auu it. i. iv. 19JJ All. 2uu=2u A. i> J. 105— 4u tv, .166=65 Ind. Cas 815 (F. tl.) ; 

45 P. W. R. 1916 = 32 Ind. Cas. 407. Remedy under this rule is not exhaustive. 
(1919) Pat. 210= 50 lod. Cas. 59. Defaultlog purchaser is liable for interest only 
from date of order to p.ay. A.I.R. 1924 Mad. 476=49 M.L J. 134=19 L.W.197 = 78 lad. 
''** - « . I .» and attached as 

■ • ■ 'rder concerning 

■ ' ..R. 14 = roo Ind. 

' r becomes jodg- 

= • ■ ■ Decree-holder 

means decree-holder who brings proMiiy to sale. A. L K. 1926 Mad. 672=49 M. 
570-97 Ind. Cas. 86. Where deficit is less than Rs. 500. no second appeal lies. 
A. I K, 1921 Bom 2:9 = 4; B 223=22 Bom. L R. 1193= 59 lad. Cas. 191. xh's rule 
applies to Insolvency proceedings. A.LR.192S Nag. 25 = 17 N. L R. 49=62 Ind. 
Cas. 307. Separate suit cannot be to set aside order under rule 71. A. L R. 1915 
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76 . [S. 296.1 Where ihe property to be sold is a negotiable instrument 

Ki. • .. , or a share in a corporation, the Court may, 

shlti in corporafions. of directing the sale to be made by 

public auction, authorize the sale of such instiU' 
ment or share through a broker. - 

77 - [S. 297 .] ( 1 ) Where movable property is sold by public auction the 
- , . , . price of each lot shall be paid at the time of sale 

Sals by puU.c auction. ^ ^ ^ the officer or other person 

holding the sale directs, and in default of payment the property shall forthwith 
be re sold. 

( 2 ) On payment of the purchase-money, the officer or other person holding 
the sale shall grant a receipt for the same, and the sale shall become absolute. 

(3) Where the movable property to be sold is a share in goods belong- 
ing to the judgment-debtor and a co-owner, and two or more persons, 
of whom one is such co-owner, respectively bid the same sum for such 
property or for any lot, the bidding shall be deemed to be the bidding 
of the co-owner. 

78 . [S. 293 .] No irregularity in publishing or conducting the sale of 


XCZ P°e'r==n prson cniuWog any injury b, reason of sncb 

may sue. irregularity at the hand of any other person may 

institute a suit against him for compensation or 
(if such other person is the purchaser), for the recovery of the specific property 
and for compensation in default of such recovery. 

Scope— On sale of movable property it automatically becomes absolute. A.IR. 
1030 Lab. 236««3 P. L. R. 34iaii5 lod. Cas. 70 ; see also A. I. R. >930 All. 5 i 3 " 
134 lod. Cas. 48. Under the rule irregularity in publishing or conducting sale of 
movable property does not vitiate sale. tt9lDd. Cas. 285 (AD). 

79 , [Ss. 299 , 300 , 801 .] ( 1 ) Where the property sold is movable property 
- . ,, -of which actual seizure has been made, it shall 

p?,f^S,/lndTaS:' bndeUverea,o,b=pu,cba,«. 


movable property shall vitiate the sale ; but any 


( 2 ) Where the property sold is movable property in the possession of some 
person other than the judgment-debtor, the delivery thereof to the purchaser 
shall be made by giving notice to the person in possession prohibiting him 
from delivering possession of the property to any person except the 
purchaser. 

( 3 ) Where the property sold is a debt not secured by a negotiable instru- 
ment, or is a share in a corporation, the delivery thereof shall be made by a 
written order of the Court, prohibiting the creditor from receiving the debt 
or any interest thereon, and the debtor from making payment thereof to any 
person except the purchaser, or prohibiting the person in whose name the 
share may be standing from making any transfer of the share to any person 
except the purchaser, or receiving payment of any dividend or interest thereon, 
and the manager, secretary or other proper officer of the corporation from 
permitting any such transfer or making any such payment to any person except 
the purchaser. 

Scope. — Simple morlgage-deed cao be sold under the rule. A I. R, 1924 All. 
976=46 A. A. L. J. 840=80 lod. Cas. 890. This rule docs not compel a 

company to accept purchaser of shares at Court sale as the transferee 41 B, 76= 18 
Bom. L. R. 982 = 37 Ind. Cas. 669. 


80 . [S. 302 .] ( 1 ) Where the execution of a document or the endorse- 
Transfer of nesoliabfe instrn- “ ."'BMijbln 

mcnis and shares. 
ment ot share, the Judge or such 
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may execute such document or make such endorsement as may be necessary, 
and such execution or endorsement shall have the same effect as an execution 
or endorsement by the patty. 

( 2 ) Such execution or endorsement may be in the following form, 
namely : — 

A. B. by C. D., Judge of the Court of {or as tht case may ^e), in a suit by 
E. F. against A. B. 

(3) Until the transfer of such negotiable instrument or share, the Court 
may, by order, appoint some person to recejye any interest or dividend due 
thereon and to sign a receipt for the same ; and any receipt so signed shall be 
as valid and e^eclual for all purposes as if the same had been signed by the 
party himself. 

Scope— To entitle purchaser at auction of share to the share, execution of 
transfer by Court under this rule which is permissive is not necessary in every case 
but only where execution is required for transfer. A. I. R. 1928 Mad. 5710(1928) 
M. W. N. 44ae28 L. W. 93a»=lli Ind. Cas. 225. 

81 . [S. 303 .] In the case of any movable property not hereinbefore 

. , provided for, the Court may make an order 

otheV'moneVw'^ vesting such property in the purchaser or as he 

^ ^ may direct j and such property shall vest 

accordingly. 

5 .— For local amendment in Burma.— FiV/# tn/ra. 

Scope.— Mortgagee of movables cannot follow (he same into hands of auction 
purchaser. A. I. R, 1925 Rang. 303*4 Bur. L. J. 135*9: Ind. Cas 37a Rule 81 is 
subject to accepted ptinciple that Court's or its officer's acts should prejudice none. 
A. 1 . R. 19:4 M.ad. 3 J 4 - 4 SM*!* J. 849-47 M. 5 « 3 -l 9»3 M. W. N. 811-33 M. 
L. T. 106-79 lod. Cas 

Sale of Immovable Properly. 

82 . [S. 304 .] Sales of Immovable property in execution of decrees 

„ . , may be ordered by any Court other than a Court 

What Conns may orftr salts. Small Causes, 

83 . [S. 305 .] ( 1 ) Where an order for the sale of immovable property 

^ , . has been made, if the judement-debtor can 

.ra°blf°°jSsmea°titleblm " 

raise aiaoint ottleciee. Ibat the amoanl of Ihe decree may be raised 

by tbe mortgage or lease or private sale of 
such property, or some part thereof, or of any other immovable property 
of the judgment-debtor, * the Court may, on his application, postpone the 
sale of the property comprised in tbe order for sale on such terms and for 
such period as it thinks proper, to enable bim to raise the amount. 

( 2 ) In such case the Court shall grant a certificate to the judgment-debtor 
authorizing him within a period to be mentioned therein, and notwithstanding 
anything contained in section 64 , to make the proposed mortgage, lease 
or sale : 

Provided that all monies payable under such mortgage, lease or sale 
shall be paid, not to the judgment*debtor, but, save in 10 far as a decree- 
holder is entitled to set off such money under the provisions of rule 72 , into 
Court : 

,, ’•aseorsale under this rule shall become 

tbe Court. 

•i', .*• ; r be deemed te apply to a sale of property 

« f-*’ ■ pf a decree for sale in enforcement of a 

mortgage of, or charge on, such properly. 
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76. [S. 295.1 Where Ihe properly to be sold is a negotiable instrument 

•T .. u, • . . , or a share in a corporation, the Court may, 

of.dtactmg Se .ale .0 be nade b, 
public auction, authorize the sale of such instru- 
ment or share through a broker. 

77. [S. 297.] (1) Where movable property is sold by public auction the 

- , . , . price of each lot shall be paid at the time of sale 

Sale by public auction. ^ ^ officer or other person 

holding the sale directs, and in default of payment the property shall forthwith 
be re sold. 

(2) On payment of the purchase-money, the officer or other person holding 
the sale shall grant a receipt for the same, and the sale shall become absolute. 

( 3 I Where the movable properly to be sold is a share in goods belong- 
ing to the judgment-debtor and a co-owner, and two or more persons, 
of whom one is such co-owner, respectively bid the same sum for such 
property or for any lot, the bidding shall be deemed to be the bidding 
of the co-Qwnet. 

78. [S. 293.] No irregularity in publishing or conducting the sale of 

, ... , . ... movable properly shall vitiate the sale ; but any 

..'c?bMany ^”r.on injured !«Bon swlaining any injarj by taason of sacb 
may sue. irregularity at the hand of any other person may 

institute a suit against him for compensation or 
(if such other person is the purch^er), for the recovery of the specific property 
and for compensation in default of such recovery. 

Scope— Or sale of movable property it automatically becomes absolute. A.IH. 
1930 Lah 236-3 P. L. R. 24i**i5 Ind. Cas . 70 ; seealso A.l.R. 1930 All. 513®*. 
124 lod. Cas. 48 . Under the rule irregularity In publisbing or conducting sale of 
movable property does not vitiate sale, itplnd. Cas. 285 (All). 

79 . [Ss. 299, 300, 301.] (1) Where the property sold is movable property 

„ , -of which actual seizure has been made, it shall 

bedel,.ered.b.hbp„,.b«,. 


(2) Where the properly sold is movable property in the possession of some 

person other than the judgment-debtor, the delivery thereof to the purchaser 
shall be made by giving notice to the person in possession prohibiting him 
from delivering possession of the properly to any person except the 
purchaser. , , . , , . . 

(3) Where the property sold k a debt not secured by a negotiable instru- 
ment, or is a share in a corporation, the delivery thereof shall be made by a 
written order of the Court, prohibiting the creditor from receiving the defat 
or any interest thereon, and the debtor from making payment thereof to any 
person except the purchaser, 01 prohibiting the person in whose name the 
share may be standing from making any transfer of the share to any person 
except the purchaser, or receiving payment of any dividend or interest thereon, 
and the manager, secretary or other proper officer of the corporation from 
permitting any such transfer or making any such payment to any person except 
the purchaser. 

Bcopo.— Simple mortgage-deed can be sold under the rule. A. I R. 1924 All. 
976=46 A. 917-52 A, L. J. 84o«8olnd. Cas. 890, This rule does not compel a 
company to accept purchaser of shares at Court sale as the transferee 41 U. 76—18 
Dom. L. R. 982 = 37 Ind. Cas. 669, 


80. [S. 202.] (1) Where the execution of a document or the endorse- 

..f .UM. raeolof the party In whose name a negotiable 

mJrts and shares instrument or a share in a corporation is standing 

' is required to transfer such negotiable instru- 

ment or share, the Judge of such officict as he may appoint m this behalf 



0. 21, r. 83.] 


TUB CODB OF CIVIL PROCEDURB. 


631 


tazj execute such document or make such endorsement as may be necessary, 
and such execution or endorsement shall have the same effect as an execution 
or endorsement by the party. 

( 2 ) Such execution or endorsement may be in the following form, 
namely 

A, B. by C. D., Judge of the Court of (or as the case may be), in a suit by 
E. F. against A. B. 

(j) Until the transfer of such negotiable instrument or share, the Court 
may, by order, appoint some person to recetre any interest or dividend due 
thereon and to sign a receipt for the same ; and any receipt so signed shall be 
as valid and effectual for all purposes as if the same bad been signed by the 
party himself. 

Scope.— To enliile purchaser at auction of share to the share, execution of 
transfer by Court under this rule which is permissive is not necessary in every case 
but only where execution is required for transfer. A. I. R. 1928 Mad. $71 » (.1928) 
M. W. N. 4428^28 L. W, 932 = 111 Ind. Cas. 225. 


1 . [S. 303 .] In the case of any movable property not hereinbefore 
•- provided for, the Court may make an order 

other p?optrtv ' vesting such ptopen, in the purchaser or as he 

may direct; and such properly shall vest 

accordingly. 


N. 5 .— For local amendment in Burma.— FiA intra. 

Scope,— Mortgagee of movables cannot follow the same into hands of auction 
purchaser. A. I. R, 1925 Rang 303=4 Bur. I. J. 13S**92 Ind. Cas. 37a Rule 81 is 
subject to accepted piinciple that Court’s or its ofRcer's acts should prejudice none. 
A. f. R. 19*4 Mad. 324-45 M.L J. 849-47 M. 543 “* 9*3 M. W. N. 811-13 H. 
L. T. 106=79 Ind. Cas 6;i. 


Sale of Immovable Property. 

82 . [S- 304 .] Sales of immovable property in execution of decrees 
mat Cenrts may order sales. 

83 . IS. 303 .] ( 1 ) Where an order for the sale of immovable property 

Tj .,1- has been made, if the judgment-debtor can 

eS "dgienndebtor “ “ "==«>" ■<> IkUsvc 

raise amount of decree. that the amount of the decree may be raised 

by the mortgage or lease or private sale of 
such property, or some part thereof, or of any other immovable properly 
of the judgment-debtor, * the Court may, on his application, postpone the 
sale of the properly comprised in the order for sale on such terms and for 
such period as it thinks proper, to enable him to raise the amount. 

(‘ 2 ) In such case the Court shall grant a certihcate to the judgment-debtor 
aulhorixing him within a period to be mentioned therein, and notwithstanding 
anything contained in section 64 , to make the proposed mortgage, lease 
or sale ; 

Provided that all monies payable under such mortgage, lease or sale 
shall be paid, not to the judgment-debtor, but, save in so far as a decree- 
holder is entitled to set off such money under the provisioits of rule 72 , into 
Court : 

‘ ■‘aseorsale under this rule shall become 

• ' the Court. 

* be deemed te apply to a sale of property 

■ if a deaee for sale la enforcement of a 

mortgage of, or charge on, such property. 
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Scope— Alienations under Order 2l, rule Sj, are the “acts of the judgment- 
debtor alone* and clearly therefore fall under the terms “private transfer” oi:der 
s. 64. A. I. R. J934 Mad. 727=67 M. L. J. L. W. 720. Where the per- 

mission granted to the judgment-debtor under Order 21, rule S3, was qualified and 
was known to the prospective purchaser the mere fact that there was an arrange- 
ment made between her and the judgment-debtor firing a certain sum as the 
sale consideration in case the sale was sanctioned by the Court, did no: give her 
any legal rights which were adversely affected by the order cancelling the per- 
mission given under Order 21, role £3- A I. R, I93.( Pesh. 76. Where unmovable 
property under attachment was sold by the judgment-debtor after obtaining per- 
mission of the executing Court under rule S3 and the executing Court had given 
permission to judgment-debtor to satisfy the decree-holder out of the sale proceeds 
and cut of sale proceeds of the property re-attached, the judgment-debtor kept the 
balance with him after satisfyirvg some decree-holders and the purchaser filed a suit 
to set aside the attachment ardthe sale w*as upheld by the trial Court on certain 
conditions and the Ion er appellate Court held the sale voU cn second appeal : 
/feWtbat the trial Conn’s order to uphold the sale on the p-iyment by the pur- 
chaser of the balance left with himself is legal and equitable. That which 
granting permission under rule 83 the executing Court ought to have erdered 
the judgment- debtor to deposit entire sale proceeds. 1. R 193S Lab. 481. 
Discretion is properly exercised in refusing certificate for private sale, afier 
allowing sufficient time. A. 1. R. 1921 Lah. 384 = 2 U. P. L. R. (Lab) 9=118 P. 
L. R. 1920= s Lab. L. J.67SS45 Ind. Cas. 816. Rule S3 and para 11, Sch. lH, are 
entirely independent and uccoatrolled by each other. A- 1. R 1921 Oodh 176= 

8 O. L. J. 358-66 Ind. Cas 642. For private alienation under the rule reference 
to prior lacambrancer is not at all necessary. A. I. R. 1924 lah. 134=9 Lab. 
L.J. 279=76 Ind. Cas, 539. Time allowed under mortgage-decree for payment can- 
not be extended under this rule. A-LR- 1924 Mad. 234=46 M.L.J. 71= 1933 M.4y.N. 
£94 ib 72 lad Cas. 901. Ko special form under r.S3 is necessary for Collector's written 
permission under the rule. A. L R- 1921 Oudb 176=8 O. L. J. 358=66 Ind, Cas. 
042. Where case falls both under Order XXI, r. 83 and s. 29. Guardian and Wards 
Act, procedure under both must be followed. A. I. R. 192: Cal. 250 = 49 C. 921 = 
28 C. W. N. 57=36 C.L.J. 326*70 Ind. Cas. 990. Order under r. S3 is appealable. 
109 Ind. Cas. 524. .Mortgage decrees are exempt from operation of the rule becaose 
right of sale is specifically provided in decree independently of attachment. AlR. 
2921 Lah.3S4=ll8 P. L. R. 2922-2 U. P, L. R.91-5 Lab. L. J. 67-55 lod. 
Cas 816. 

AppeaL — No appeal lies from a decision under Order 21, rule 83, C. P. Code, 
refusing to postpone the sale of the propeity. A- I. R. i937 Pesh. 64. An order 
refusing the judgment-debtor's application to postpone the sate of bis propeny 
under this rule does not amount to the decision of the case but the order is essen- 
iially of an interlocutory nature. Hence an appeal from such an order cannot be 
ireared as xerisioa appl'cjtioo, 


84. [S- 306 1 (1) 0.a every sale of immovable properly the person declared 
V-..-. ..-I to be Ihe purchaser shall pay immediatelv after 

Deposit by purchaser and such declaration a deposit of twenty five per cent 

re-sale on de au on the amount cf bis purchase money to the 

officer or other person conducting the sale, and in default of such deposit, 
the property shall forthwith be re-sold. 

(2) Where the decree-holder is the parchissr and is entitled 10 set-off 
the purchase money under role 72, the Court may dispense with the require- 
ments of this rule. 

4V. R.— For local amendmeat in Oadh.— W* infra. 


Scope — Failure to depasit 25 purchase money immediately is only 

irregularity which does roi affect validity of sale unless subs'antial injury is causra 
to judgment-debtor. i4< Ind. Cas. 314 = 10 O. W. N. 44'»=A. I. R. 1933 Oudh 
345. It is esscstial for the aactioa purchaser to depasit 35 per cenr. whether he 
was the decree-holder or not. If he was the decree holder, he ought to ask ihe 
Court to dispense with that obligation but if he failed to do so the natural 
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consequence would be ihat the sale would not be complete. A. I. R. 1934 Pcsh. 
25. But the provisions of rule 84 are to be read aloRK with rule 7t, If the decree* 
holder's application for set-off, is pending and the decree-holder is not called 
upon to deposit, the sale is not a nullity because 25 per cent, of the purchase 
money has not been deposited by the decree-holder at the time of the sale. 
A. I. R. 1934 Pat. 329*=iSO Ind. Cas. 733. In case of bid under misrepresentation. 
Court has power to restore deposit. A. L R. 1935 All. 2040 193; A. L J. 249s 
153 ind. Cas. 477, Clause 2 of rule 84 must be construed in such a way as to be 
consistent with rule 72 clause (2) and with the proviso to rule 85 of the same order. 
A. I. R. 193s Mad. 893»»42l.. W, sA}=i 935 M. W. N, 792. Where the second 
part of rule 84 is put into operation, the first part ceases to apply, and 
hence the use of the word ‘’immediately’* in the first part cannot by relied 
upon in ordor to ascertain the precise meaning of the second part The second 
part must be interpreted according to the plain meaning of the words contained 
m It atone. There is nothing in those words precluding the Court from passing 
an order with retrospective effect AIR 1935 Pcsh, 123 Sale of properly in 
auction held by Court does not become complete before its acceptance by Court 
134 ind. Cas. 447*58 C. 788«A. I- R. I93* Cal. 583. Knocking down property 
to final bidder is acceptance thereof. 141 Ind. Cas. 367*29 N. L. R. S2*A. I. R. 

!• * • necessary. liiif. It is only 

' ■ • ... ' to the purchaser. A. I. R. 

, ■ , i. ! Final acceptance of bid rests 

• * * if purchaser, deposit of one- 

fourth cannot be called upon. At. R. 1929 Lab. 672* 118 lad. Cas. 901. Deposit 
0/ 25 p. c. must be made unless expressly or impliedly dispensed with by Court. 
A. I. R. 1929 Lah. 492=116 Ind. Cas. 212. Omission to deposit 25 p. c. immediately 


548*4 P.L.T. 498*76 Ind. Cas. 113. Delay In making deposit due to grant of 

• e*.j against order of sale, though 

• • A. I. R. 1924 Rang. 81*2 

. ' ■ ■ ■ , • iside execution sale on default 

is not appealable. 58 Ind. 

Cas. 597. 

85 . [S. 307 .] The full amount of the purchase money payable shall be 
_ , . , paid by Ihe purchaser into Court before the 

oTprachMcmnS'”' the fillrenlh day from the sale 

^ ^ of the property ; 

Provided that, in calculating the amount to be so paid into Court, the 
purchaser shall have the advantage of any set-off to which be may be entitled 
under rule 12. 

A'’. B — For local amendment in C. P.— Pi* infra. 


Scope — This rule is applicable when bid of decree-hnider purchaser allowed 
sei-oR before sale exceeds the decretal amount, in which case 25 p. c. if excused from 
being deposited at sale date, can be paid within 15 days after sale. A. I. R. 1031 
Mad »o3*(i93o) M. W. N. 568*130 Ind. Cas. 458. With consent of parties lime 
for payment of balance of purchase money can be extended. A. I. R. 1927 Lah. 337 
*ioalnd. Cas. 800 ; see also A I.R. 1931 Lah. 15*112 Ind. Cas. 561 ; A I. R. 
1923 Mad. 48 = 16 L. W. 319*43 M. L. J. 477-{l922) M. W. N. 707 - 3 « M. L. T. 
363—69 Ind. Cas. 101. Property will be re-sold on decree-holder purchaser's failing 
to deposit balance of purchase money after deducting decree-amount, as the rules 
arc mandatory, 51 JntJ Cas. 316. Payment of wbo'e balance of purchase money 
by One of joint purchasers must be deemed to be on behalf of all who are entitled 
to purchase their shares. A. I. R. 1926 CaL 719-51 C. 992*81 Ind. Cas. 1029. 

C. P. Code— SO 
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Scope— Alienations under Order 21, rale 83, are the "acts of the judgment* 
debtor alone” and clearly therefore fall under the terms "private transfer" under 
s. 64. A. I. R. 1934 Mad. 727=67 M. L. J. 741 = 40 L. \V. 720. Where the per* 
mission granted to the judgment-debtor under Order 21, rule 83, was qualified and 
was known to the prospective purchaser the mere fact that there was an arrange- 
ment made between her and the judgment-debtor fixing a certain sum as the 
sale consideration in case the sale was sanctioned by the Court, did not give her 
any legal rights which were adversely affected by the order cancelling the per- 
mission given under Order 21, rule 83 A. 1 . R. 1934 Pesb 76 Where immovable 
properly under attachment ivas sold by the judgment-debtor after obtaining per- 
mission of the executing Court under rule 83 and the executing Court had given 
permission to judgment-debtor to satisfy the decree-holder out of the sale proceeds 

.-.-.I- j- -r .V tyre-attached, the judgment-debtor kept the 

■' decree-holders and the purchaser filed a suit 

• ■ lie was upheld by the trial Court on certain 

' . ourt held the sale void cu second appeal : 

: uphold the sale on the payment by the pur- 

chaser of the balance left with himself is legal and equitable. That which 
granting permission under rule 83 the executing Court ought to have ordered 
the judgment- debtor to deposit entire sale proceeds. A.- 1 . R i935 Lah. 48 (. 
Discretion is properly exercised m refusing certificate for private sale, after 
allowing sufficient time. A. I R. 1921 Lah, 384 = 2 U. P. L. R. (Lah) 9=118 P. 
L. R. 1920= § Lah. L. j. 67 = 45 Ind. Cas. 816. Rule S3 and para u. Sch. Ill, are 
entirely independent and uncontrolled by each other. A. I. R 1921 Oudh 176= 

8 O. L. J. 358 = 66 Ind. Cas 642. For private alienation under the rule reference 
to prior incumbrancer is not at all necessary. A. I. R. 1924 Lab. 134= 9 Lah. 
L J. 279=76 Ind. Cas. 529. Time allowed under mortgage-decree for payment can- 
sot he extended under this rule. A.I.R. 1924 Mad. 234=46 M.L J. 71= 19:3 M.W.N. 
£94=75 Ind Cas. 901. No special form under r 83 is necessary for Collector's written 
permission under the rule. A. I. R. 1921 Oudh 176=8 O. L. J. 358=66 Ind, Cas. 
042. Where case falls both under Order XXI, r. 83 and s. 29. Guardian and Wards 
Act, procedure under both must be followed. A. 1 . R. 1922 Cal. 150=49 C. 91 *“ 
28 C. W. N. 57=36 C.L.J 326=70 Ind. Cas. 990. Order under r. 83 Is appealable. 
109 Ind, Cas. 524, Mortgage decrees are exempt from operation of the rule because 
right of sale is specifically provided m decree independently of attachment. A I R. 
1921 Lah. 384=118 P. L. R. 1921 = 2 U- P. L. R. 91 = 5 Lah. L. J. 67=55 lod. 
Cas. 816. 

AppeaL — Noappeallies from a decision under Order 21, rule 83, C. P. Code, 
refusing 10 postpone the sale of the propeity. A. I. R. 193? Pesh. 64. An order 

’ *■ — ’ "lion to postpone the sale of his property 

lecision of the case but the order is essen- 
an appeal from such an order cannot be 


84 . [S. 30 G ] ( 1 ) On every sale of immovable property the person declared 
to be the purchaser shall pay immediately after 
Deposit by purchaser .and declaration a deposit of twenty five per cent, 

re sale on default. amount of his purchase money to the 

officer or other person conducting the sale, and in default of such deposit, 
Ihe propeily sliall loiftwilh be ic-sold. 

( 2 ) Where the decree-holder is the purchaser and is entitled to set-off 
the purchase money under rule 72 , the Court may dispense with the require- 
ments of this rule. 

For local amendment in Oudh . — yitfe in/ra^ 

Scope — Failure to deposit aSP-c. of purchase money immediately is only 
' ■ ' ’ "" " 'alidiiy of sale unless substantial injury is caused 

314=10 O. W. N. 44o=A. I. R. 1933 Oudh 
, I purchaser to deposit 25 per cent, whether he 

. ■ le was the decree holder, he ought to ask the 

jalion but if he failed to do so the natural 
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consequence \?ould be that the sale would not be complete. A. I. R, 1934 Pesh. 
3 $. But the provisions of rule 84 are to be read along with rule 7t, If the decree- 
holdei’s application for sct-ofT, is pending and the decree-holder is not called 
upon to deposit, the s.ale is not a nullity because 25 per cent, of the purchase 
money has not been deposited by the decree-holder at the time of the sale. 
A. J. R. J934 Pat. 329** 150 Ind. Cas. 733, In case of bid under misrepresentation. 
Court has power to restore deposit. A. L R. 193$ All. 204 = 1935 A. L J. 249= 
153 lod. Cas. 477. Clause 2 of rule 84 must be construed in such a way as to be 
consistent with rule 72 clause (2) and with the proviso to rule 85 of the same order. 
A. I. R. 1935 Mad. 893 = 42 L. W. 5^=193$ M. W. N. 792. Where the second 
part of rule 84 is put into operation, the first part ceases to apply, and 
hence the use of the word ‘'immcdUtcl/' in the first part cannot by relied 
upon in ordor 10 ascertain the precise meaning of the second part, The second 
pan must be interpreted according to the plain meaning of the words coniamed 
in it alone. There is nothing in those words precluding the Court from passing 
an order with retrospective effect. AIR 1935 Pesh. >23 Sale of properly in 
auction held by Court does not become complete before its acceptance by Court. 
134 ind. Cas 447 = 58 C. 788 = A. I. R. 1931 Cal. 583. Knocking down properly 
to final bidder is acceptance thereof, 141 Ind. Cas. 367 = 29 N. L. R. S 2 = A. I. R. 
JQ33 Nag. 123. Acceptance by presiding officer IS not necessary. I 6 i(t It is only 
officer conducting sale who can declare highest bidder to the purchaser. A. I. R. 
1929 Rang 3ti=7 Rang. 425 = 120 Ind. Cas. 142. Final acceptance of bid rests 
with Court and until that IS not done by declaration of purchaser, deposit of one- 
fourth cannot be called upon. A. 1 . R. 1929 Lab. 672 = 1 18 Ind. Cas. pot. Deposit 
of 25 p. c. must be made unless expressly or impliedly dispensed with by Court. 
A. I. R. 1929 Lah.492=ii6 Ind Ca8^2i2. Omi$«on^ to deposit 25 p^. c._ immediately 

r ’’ • •• \ 


remains unaccepted by officer conducting sale for a time, a period of 30 days under 
’ * A. I. R. 1930 Lab. 4 t = ii8 Ind. 

• A. I. R. 1923 Pat. 52S“2 Pat. 

. ■ . making deposit due to grant of 

ed against order of sale, though 
• ity. A. I. R. 1924 Rang. 81 = 2 

g aside execution sale on default 
of auction purchaser to deposit purchase money is sot appealable. 58 Ind. 
Cas. 597. 

85 . [S. 307 .J The full amount of the purchase money payable shall be 
_ , . .. „ paid by the purchaser into Court before the 

o7p™ch?stmS?y'”' >l»y from the ale 

of the property : 

Provided that, in calculating the amount to be so paid into Court, the 
purchaser shall have the advantage of any set-oCf to which he may be entitled 
under rule 12. 

W. £. — For local amendment in C. P. — Vide infra. 


Scope. — This rule is applicable when bid of decree-holder purchaser allowed 

... -a L.r. , j. .^jiich Case 25 p. c. if excused from 

* ■ ■ • ■ “ ! days after sale. A. t. R. 1931 

“ I • i" With consent of parties time 

• extended. A. 1 . R. 1927 Lab. 337 
■•loQlnd. Cas. 800 ; see also A I. R. 1931 Lah. Ind. Cas. 561 ; A I. R. 

1923 Mad. 48=16 L.W. 319-43 M. L.J. 477-{i9:2) M. W. N. 707“3« M. L. T. 
363-69 Ind. Cas. toi. {’roperty will be re-sold on decree-holder purchaser’s faiUng 
to deposit balance of purchase money aficr deducting decree-amount, as the rules 
are mandatory. 51 Ind. Cas 316. Payment of whole balance of purchase money 
by one of joint purchasers must be deemed to be on behalf of all who are entitled 
to purchase their shares. A. I. R, 1926 Cal 719-5* C. 992=81 Ind. Cas. 1029. 

C. P, Code— SO 



634 


TUB CODE OP Cim PROCBDURE. 


to. 21 , r. 88. 


Time limit of IS days under the rule does not apply for carrying out order of 
Appellate Court confirming sale to repay deposit withdrawn or lower Court’s setting 
aside sale. (1917) M. W. N. 861^42 lod. Cas. sja. Court cannot extend period 
under Order 21, r. 8$. 35 C. W. N. 877 = 59 C. i i7 = A. I. R. 1932 Cal. 126. Effect 
of extension of period on consent of judgment-debtor is that itreguUtily is to be 
deemed to have waived. 138 Ind. Cas. 177=35 C. \V. N. 877 = 59 C. ii7=A. I. R. 
1932 Cal. 126 Under certain circumstances the provisions of this rule maybe 
directory only and not mandatory and as such the Court may in its discretion refuse 
to set aside the sale. 122 Ind. Cas. 56l=A. I R 193: Lah. i; ; see also 140 Ind. 
Cas. 98 = 12 P. L. T. S5g = A,l.R. 1932 Pat. 342. \ionafide tender amounts to 
payment unless there is a suggestion that _the applicant was not In a position to 
make the payment at the time when be filed the tender in Court. A I. R. 193I All 
817= 148 Ind. Cas. 3<8= 193^ A. L. J. 71. The Court has no jurisdiction to extend 
the time when default is made in depositing the balance of the purchase money 
within 15 days as required by rule 85 of Order 21. A. 1 . R. 193$ All. 243 = 1935 A. 

L. J, 167 = 57 A. 658. 


86. [S. 308 ] In default of payment within the period mentioned in 
T, J • J f , , the last preceding rule, the deposit may, if the 

men? ^ ^ defying the expenses 

of the sale, be forfeited to the Government, and 
the property shall be re-sold, and the defaulting purchaser shall forfeit all 
claims to the property or to any part of the sum for which it may subsequently 
be sold. 


Tvv .V. ..r in paying balance of purchase 

• . 1924 Rang. 81 = 2 Bur. L. J, 

' * ' normal course and forfeiture 

, * -ut as penalty to prevent laxity 

. * ‘ '59 Ind. Cas. 705 : see also A. I. 

■ : • • • . 6 r*»a 7 Boro. L. R. 806=22 L. 

* " • *' 1 . 308 (P. C.,'o86 Ind. Cas. 373. 

' ' between auction-purchaser and 

* . • • ' pay the decree-amount would 

cause no loss to judgment-debtor. A. I. R. 1934 Rang. 81=2 Bur. L. j. 166=89 
Ind. Cas. 741. Any person interested can move Court to re-sell properly. 138 Ind. 
Cas. 103=1932 A. L J. Sot-A. I. R. 1932 All 39?. The auction purchaser 
deposited one-fourth of the purchase money j,. 

(he rest within IS days under Order 21, rule 


Cas. 310. 


•red that the one-rourth deposit m.-ide 
defraying the expenses 
ffeld that the Court 
: there was no ques- 
■ It howe\er, entitled to 
failure to pay the full 

N. 1133=151 Ind. 


87 . [S. 309 .] Every le-sale of immovable property, in default of payment 
of the purcliase-money within the period allowed 
Notification on re-sale. (qp jygh payment shall be made after the issue 
of a fresh proclamation in (he manner and for the period hereinbefore pres- 
cribed for the sale. 


Scope.— This rule does not apply to a case in which the property is put up and 
sold forthwith under the provisions of rule 84 2 C. W. N. 41 1. 


88. [S. 310 .] Where the properly sold is a share of undivided immovable 

property and two or more persons, of whom one 

P"- ,, a CMluKr, icspcclivQly bid thE s.me sum 
for such property or for any lot, the bid shall 
be deemed to be the bid of the co-sharer. 
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Scope.— CO'sliarer bidding same amount as precedinii stranger bestowed and 
asserting pre-emption right is within the tule. 3 O. L. J. 40SEa36 Ind. Cas. 654 s 
but see 3 A 817; (i88S}A.W.N. ao& OITicer appointed to conduct sale has no 
jurisdiction to determine claims under thisnile. 14$ Ind. Cas. 281^ iq O. W. N. 
8i6=A. I. R. 1933 Oudh 491. 


89. [S. 310A.] (1) Where immovable property has been sold in 

..... ... , execution of a decree, any person, either owning 

ondeSr ‘“c'" P'“P'«y or holding an interest therem by 

^ ' vitluc of a title acquired before such sale, may 

apply to have the sale set aside on his depositing in Court,— 


(u) for payment to the purchaser, a sum equal to five per cent, of the 
purchase money, and 

(i) for payment to the decree-holder ; the amount spcciRed in the 
proclamation of sale as that for the recovery of which the sale was ordered, 
less any amount l^hich may, since the date of such proclamation of sale, have 
been received by the decree-holder. 


(2) Where a person applies under rule 90 to set aside the sale of his 
immovable property, he shall not, unless be withdraws his application, be 
entitled to make or prosecute an application under this rule. 

(3) Nothing in this tule shall relieve the judgment-debtor from any liability 
he may be under in respect of costs and interest not coveted by the proclanu* 
tion of sale. 


A'l 5.— For local amendments m Allahabad, C.P., Lahore, Madras and Peshwar.— 
Vt<fe irtjra 

Scope— The word ‘'immovable properly” in this rule should be interpreted 
to mean tangible immo\abIe property. It does not mean merely the right, title and 
interest o( the Judgment-debtor alone A. I R. 1936 Oudh trS-* 1936 U. SV. N, 48a 
iSpInd Cas 1044. The provisions of r. 89, must be strictly complied with, being 
ol the nature of an e.xceptionat concession allowed to the judgment-debtor. A. h 
n ...... V-- -4.. accept the validity of 

• • 193-7 Pat. 30«:is Ind. Cas. 

, ■ er this rule where the deposit 

• ■ ■ . • sale. A I. R. i92SNag. 136 

oiog Ind. Cas. 449: see also 29c. 626; A. I. R. 1930B.333; A. I. R. 1926 
Lah 63S ; A. I. R. 1928 All. 196 ; A. I R. 1929 Rang. 286=6 Rang. 490-113 Ind. 
Cas. 810. Persons in rule 90 are not identical with those referred to in rule 89. 
The wording of rule 90 Is verey much xvider than that of in rule 89. A. I. R. 1928 
Mad. 434 = 1928 M. W. N. 216 ; A. I R. 1926 B. 377 = 50 B. 457. Where necessary 
amount is deposited but no applicati — *- — j, .v. — r 

is one under this rule. A I R< 192 ‘ 

C. P Code under rule. 89 are no « 

Tenant Procedure Act. A I. R. i ■ 1 

180 Compensailon under rule 89 
caused by having the sale set asic ’ 

Cas. 724- A man Is not debarred ' 

omits to do so under rule 58 A. I. R *’ ' 

53^99 Ind. Cas. 893. Application under rule 89 need not show the name of the 
auction-purchaser tn the array of parties. A. I. R. 1930 All. 167=124 Ind Cas, 
23 Alter application under rule 89 1$ heard and disposed of, an application under 
rule 90 1$ maintainable. A. I. R. 1925 All. 778=47 A 850 = 23 A L. J. 760-88 Ind. 
Cas. soo. An application either written or oral is necessary for the setting aside of a 
sale under rule 89. A I R. 1925 Oudh 411 = 12 O. L. J. 289 = 87 Ind. Cas.829; 
87 Ind. Cas. .137 = 28 M. L. J.405J A. I. R. 1925 Mad. 909=86 Ind. Cas. E98 ; 
A. 1. R. 1923 Cal 394 = Si Ind. Cas. 776 ; 78 Ind. Cas. 70S»A.t.R. 1923 Nag. 30; 
A. I. R. 1924 Pat. 37=4 Pat. L. ‘T, 491=75 Ind. Cas. 430. In an application under 
rule 89, notice must be given to the judgment-creditor and rights of parties to 
deposit must be decided. A. I. R. 1923 Pat 353-4 P. L. T. 247 = 73 Ind. Cas 12. 
After admitting suthciency of deposit, the decree-holder cannot take out execution. 
141 Ind. Cas. 297 = 11 Pat. 796—A L K. 1933 P*t. 89. Money paid under this 
rule is assets in the bands of Court. A. 1. R. 1933 Pat. 303-t: Pat. 772 j 
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see also sS N. L. R. x?9=A. I. R. 1932 Nag. 156 ; A. I R. i933Nag. 347- 
Where an appllcatloa under this rule for setting aside a sale is made and the 

-t .i._ -t.- . -i._. — 1 . » . — 


1 

r 

made the sale cannot be said to be concluded. A. I. R. 1934 Oudh. 25= li O W. N. 
18 = 9 Luck. 393= 147 Ind. Cas. 1077. Where a deposit made for the purpose of setting 
aside a sale is short by a small amount due to the applicant being misled by the 
officer xrhose duty it is to check the deposit, such an act is not a casual act of an 
officer of the Court and if a parly is misted by the act, the Court should set the 
matter right. 146 Ind. Cas. ioi2=A. I. R. 1934 Pat. 246. Where the decretal 
amount is wrongly stated in the proclamation of sale through mistake as being less 
than the original decretal amount, the judgment-debtor cannot be allowed to take 
advantage of such a mistake. A. I. R. 1934 Lah, 790. 

The words “any amount which may, since the date of such proclamation of sale, 
have been received by the decree-hotder“ in Order 21, rule 89 (l), (3) C P. Code do 
t.. -ppv t... decree-holder. A. 1. R. 1935 Mad. 

■ I *. jgment-debtor or a person interested 

. Order 21, rule 89, C. P. Code, nor 

. ■ , onduion or protest. 69M, L. J. 349 

(F. D.)=58 M. 972s=A. I. R. 1935 Mad. 841*= 1935 M. W. N. 710, Starting point of 
limitation is date when bid is accepted and dechiiralion and deposit of one-fourih is 
made by purchaser and not date when bid was made. 132 Ind. Cas. 263=* A. J. R, 
1931 Oudh. 291. Amount deposited in Couit is not amount “received’* within the 
meaning of rule 89. I4t Ind. Cas. i67*aA. I. R, >933 Mad. 263-81933 M. W. N. 
48. This rule applies to sale of original side of High Court under mortgage. 133 
Ind. Cas. 587^58 c. SioeA I. R. 193) Cal. 688. Sale can be confirmed only 30 
days after the declaration of bid. A. I. R. 1934 Oudh 25. 

Immovable property.— The interest of a usufraciuary mortgagee isiramov* 
able property. A. I. R- 1930 All. 110-1930 A. L. J, 330-122 lad. Cas. 409- 
Simple mortgage bond Is movable property. A. I. R. 1924 All. 976-22 A. L. J. 
840—46 A. 917-80 Ind. Cas. 899. This rule is mainly to prevent sale of immovable 
property for inadequate price. 40 B. SS7— 18 Bom. L. R. 571-37 Ind. Cas ait. 


j.u— t.. ......i.j .. undcrruleS? to set aside 

. • ■ . • • to another after Cour*Isale. 

•. -J * • t. 1921 Pat. 364-4 Pat. L.J. 

i ■ . • . , 8 = 24 A. L.J- 69=93 Ind. 

: . . „ . • has no right to apply under 

■ - ■ : ■ '* •” . • 1. 497 = ^3 Ind. Cas. 937; 

. . , ■ • • . • 1 921-53 M. 943 ; A. 1. R. 

. . • -rsoii who can even at the 

. ' • ■ ther owning the property or 

' • •. riher that title must have 

. . • ■ . ore the auction sale. A. I. R 

, -Iso 102 Ind. Cas 471 —A. 

i. K. iy-17 Am. JW.- 4!/ A. A. 1,. J. 57a .evcrsioncr of a person can 

deposit. 19 C. L. J. 72. A member of an undivided family may deposit. A I R. 
,9 j 8 Mad. 399=5> M. 246=54 M. L. J 4S5-xo9 ^as. 297 J see also 30 C. 
4-c Lessee of judgment-debtor can also de^sit. A.I R. i9i8Mad. 119-Si M. 

M T t 1 = t..) f'.. .<0 A nnrcbaser of a portion of a transferable 

A. I. R. 1937 Cal. 817 = 55 C. 108 = 

, igee of the property of the judgment* 

e sale Is entitled to apply under this 
• . Mad. 445 = 53 M. L. J, 157 = 100 Ind. 

Cas, 82 — — .ri w M Cas. 93 { 29 C. I 

= 5C. ■ ' to apply under 

rule 89 ■ 0 the moftgiee. 

to L. V ■ 958 ; See also 

87 Ind. ■ • . rchasing equity 

of redemption of a portion of the mortgaged property can apply. A. I. R. 1923 
Pat. 490 = 2 Pat 715 — 74 Ind. Cas. 102 Ownership recently acquired is not 
fcsuicied by the word "owolng such property by virtue of title acquired before such 
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see also 28 N. L. R. I79=A. 1. R. 1932 Nag. 156 ; A. I R. 1933 Nag. 347- 
Where an application under this rule for setting aside a sale is made and the 
circumstances of the case show that the applicant is ready 10 deposit the sum 

the applicant 
losit both to be 
ectly a bid is 

made the sale cannot be said to be concluded. A. I. R. 1934 Oudh. 25=11 O W. N. 
i8 = g Luck. 393= 147 Ind. Cas. 1077. Where a deposit made for the purpose of setting 
aside a sale is short by a small amount due to the applicant being misled by the 
officer whose duty it is to check the deposit, such an act is not a casual act of an 
officer of the Court and if a party is misled by the act, the Court should set the 
matter right. 146 Ind. Cas. iot2=A. I. R. 1934 Pat. 246. Where the decretal 
amount Is wrongly stated in the proclamation of sale through mistake as being less 
than the original decretal amount, the judgment*debtor cannot be allowed to take 
advantage of such a mistake. A. t. R. 1934 Lah. 790. 

The words "any amount which may, since the d.ate of such proclamation of sale, 
have been received by the decree-holder” in Order 21, rule 89 (i), (b) C. P. Code do 
not mean that there must be a cash receipt by the decree-holder. A. 1. R. 1935 Mad. 
1050=42 L. W. 692= 1935 M. W. N. 937. A judgment-debtor or a person interested 
cannot attach any condition to bis deposit under Order 21, rule 89, C. P. Code, nor 
can a Court accept the deposit subject to any condition or protest. 69M.L. J. 349 
(F, B ) = S8 M. 972 = A. I. R. 1935 Mad. 842 = 1935 M. W. N. 710. Starting point of 
limitation is date when bid is accepted and declaration and deposit of one-fourih is 
made by purchaser and not date when bid was made. 132 Ind. Cas. 263= A. I. K, 
1931 Oudh. 291. Amount deposited in Cowt ts not amount “received" within the 
meaning of rule 89 uc Ind. Cas. 167- A. L R. 1933 Mad, 263=1933 M. W. N. 
48. This rule applies to sale of original side of High Court under mortgage. 133 
Ind. Cas. 587=58 C. 510= A. I. R. 1931 Cal. 688. Sale can be confirmed only 3^ 
days after the declaration of bid. A. I. R. 1934 Oudh 25 

Immovable property.— The interest of a usufraciuary mortgagee is immov- 
able property. A. I. R. 1930 All. 110=1930 A. L. J. 330=122 Ind. Cas. 409. 
Simple mortgage bond is movable property. A. 1. R. 1924 All. 976=22 A. L.J. 
840=46 A. 917=80 Ind. Cas. 890. This rule is mainly to prevent safe of immovable 
property for inadequate price, 40 B. 557*18 Bom. L. R. 571=37 Ind. Cas 211. 


T .J—*.. ..J .. . . • 89 to set aside 

{• ■ after Cour-Isale. 

' I 364-4 Pat. L.J. 

i I . . ' J « ■ - J- 69-93 Ind. 

f... n -1.- after sale has no right to apply under 
■ ■. " . =4 oM. L, J. 497-63 Ind. Cas. 937.' 

. . ■ * ’ 1930 Mad. 931 = 53 M. 943 ; A. I. R. 

. . ■ ... lUst be a person who can even at the 

■ I person either owning the property or 

■ ■ lie, and further that title must have 

been a pre-existing title that is to say, a title acquired before the auction sale. A. I. R 
1926 Nag, io=2t N, L. R, 102 = 90 Ind. Cas. 963 ; see also 102 Ind. Cas. 471-A. 
1. R. 1927 All. 56« =49 A. 839=25 A. L. I. 576- The reversioner of a person can 
deposit. 19 C. L. J. 72. A rnembcrof an individed family may deposit. A. I R. 

. . rchaser of a portion of a transferable 

, ■ ‘ . - A. I. R. 1927 Cal 817=55 C. »o8 = 

; . ■ . , ; J igce of the property of the judgment- 

on/I h^loir sale Is rmitlcd m apply under this 


. 157=100 Ind. 

. ■ Cas. 93 ; 29 C. I 

, • ■ to apply under 

0 the mortgige. 

■ ■■ 958 : See also 

rchasing equity 

of redemption of a portion ol the mortgaged property can apply. A. I. R. 1923 
Pat, 490=3 Pat 715 = 74 Ind. Cas. 102. Ownership recently acquired is not 
restricted by the word “owning such property by virtue of title acquired before such 
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aside by depositing value of that lot only. A-I. U. i 93 o Pat. 318 = 9 Pat. 310=11 
P. L. T, 880= 125 Ind. Cas 570. Judgment-debtor need not deposit any costs and 
interests not covered by the proclamation of sale within 30 days from the date of 
sale. A. I. K. 1930 Oudh 9= 1)8 Ind. Cas. 805. Deposit of amount stated in sale 
proclamation gives ri>io /rttf/o a right to relief onder rule 89. A. 1 . R. 1923 All. 315 
= 2t A. L. J. 162 = 71 Ind. Cas 1018. Conditional deposit is not good ; butifcon- 
dition is withdrawn the deposit is good. A. I. R. 1923 Pat. 418=2 Pat. 534=72 
Ind. Cas. 907 ; see also A. I. R. 1923 Pat. 59=4 P. L. T. 295 = 68 Ind. Cas. 629 ; 35 
C. W. N. 1056= A. 1 , R. 1932 Cal. 216. Part payment of the amount due to the 
decree-holder with an undertaking to pay the balance does not amount to a deposit 
svithin the meaning of the rule. The provision of r. 89 is a concession allowed 
to judgment-debtor and they must be strictly complied with, A. I. K. 1922 Bom. 
193=46 B. 171 = 23 Bom. L. R. 847=63 Ind. Cas. 39 Suit for refund of sum paid to 
decree-holder does not lie. A. I. R. 1921 Bom. 169=45 B. 1094=23 Bom. L, R. 
455 = 62 Ind Cas. 104 ; 57 B. 6ot = A. I. R. 1933 Bom. 239=35 Bom. L. R. 462. A 

mere deposit without applic“**“~ « n 

Bom. L R. 835 = 53 Ind. Ca • • 

32 Ind Cas. 45 I A.I.R. jg: 
cannot be extended except 

A. I. R, 1923 Rang. 8. Judgment-debtor is to deposit only the amount of that decree 
under which property IS sold. 143 Ind. Cas. 768=14 Lah. 5 S = A. I. R. 1933 Lah. 
226. In an application to set aside a sale under Order 21, rule 89 of the C. P. Code, 
the judgment-debtor made a double mistake m the f^a/Zan-dcposit. When the 
deposit was first made there was a deficit of 4 annas in favour of the auction-pur- 
chaser and when the deficit was deposited the judgment-debtor made the mistale 
of depositing it in favour of the decree-holder. The Court disallowed the application 
on the ground of mistake in chatlan : Held that it would not be said that the judg- 
ment-debtor had not complied with the strict letter of the law on the principle of 

•’ . • erefore proper under the circumstances to allow 

A I. R. 1937 Pat. 409. There is no authority 
of an application under rule 89 for setting 
1 deoosit IQ Court of the amount soecified In the 


90 IS. 311 -] (0 "'here any immovable properly has been sold in 
. , execution of a decree, the decree-holder, or any 

Application to set aside sale entitled to share in a ratable dhtribu- 

on ground ol incEirlnnly or inleitsM nri: affectsd 

by the sale, may apply to the Court to set aside 
the sale on the ground of a material iiiegularity or fraud in publishing or 
conducting it : .... -j . . ^ . 

Provided that no sale shall be set aside on the ground of irregularity or 
fraud unless upon the facts proved Ibe Court is satisfied that the applicant has 
sustained substantial injury by reason of such irregularity or fraud. 

A'. i 7 .— For local amendments 10 Allahabad, C. P., Lahore, Oudh and Rangoon.— 
Vide infra. 


Scope.— ^Yo^ding of rule 90 is wider than that of r. 8g A. I. R. J928 Mid. 454 = 
(1928) M. W. N. 216=109 Ind. Cas. 1481 24 !»• W. 406=1926 M. W. N. 631 = 97 
ind. Cas 574 = A. I. R. 1926 Mad. 956. Rule 90 covers case o( material irregularhy 
and also a case of fraud in publishing or conducting the sale. 66 Ind. Cas. 220, 
see also A. I. K. 1929 Lah. 592=4 Lah. 243=75 Ind. Cas. >03iAl. R. 1923 Cal. 
538 = 37 C. L. J. 145 = 27 C. W. N. 587; 34 Ind. Cas. 829 = 30 M, L. J. 611 = 3 
L. W. 504=19 M. L. T. 357. Failure o( notice under rule 66, Order 21, though 
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thjsrJe. Pcrehosercf pin cniy ef D2a-tracsferib!s ocdjiiscy holdisj caaalis 
apply. A- L R. igsj Pit. 45i = 6 P. L. T. 29i“S7 led. Cis. 3S1 ; ssa alio 45 
led. Cas 612=.^ L R- 1525 Cat. 91;. Aiuciss^ decr«-liclier itreagh aecthtr 
Cccttaa apply. . A. L R. 1937 Mai 67*=$! iL L. J. 661=53 lei Cas. 61S. 
A p<rsaa cbtaieleg an crier f;r a:t3din:enl befera jadgment and snbseqasetly 
cbtainlrg a decree in tbe sci: has Ixvt s!st:£ to tnalnraio an appScatio Render 
Order 2l»TO!e 50, to set aside a sale, held ia eiecnuoa cf a decree obulaed ajaicst 
the same jedgmen: -debtor, prnrlded he obtained lbs decree in tis snit before lie 
sale was teli The tier that there was ia £m no atiacbntent befire jnigcieni. 


aside a sale coder Order 21, rale 9a, sbaali be farreilty itapleaded as panics to the 
app’icaliaa cade far the pnrpose. It is snScseni if cofce is issaed to ihea before 
the sale is set aside. 62 C. 2*6=157 Ini Cas. 637=39 C. W. N. iS5=A.LR. I935 
Cal. 502. Where the Occial Receirer of the estate of an insolrent father of a jo’at- 
fitnily was entitled to sell sons’ share for the debts oi their insolrent Cither, he 
shonld be giTCn catice of the sale of -'■-i •*— -» 

the sons in asreneh as he is “a •• w‘ 

cader Orferai, rnle 93, 157 Ind. 1 ! ;.i •: • *• 'n. •• • ■ 1: i, v.' ■' 

A. L R. 1535 Mai 459- As the en - .* • .'■■i ■ - * 

thessnsciabesalJiaerecntiaaofadecreeobuiaed agiiast a Htada father; the 
raterest ef the sens is aS'ected by tie sale and they are eocspeteat to appir to set 
as’de the sale. U Pat. 42^-155 lai Cas;. 350* i& Pat. L. T. 6S0-A. L R. 193S 
Pat. 205. StraajeTs are barred Iroa qtestioaiaj sale oa groaad ef in ega larity. 
A. L R- 1957 Cal. S2"97 Isi Cas. 757; see also A. L R. 1926 Cal 
1319=44 C. I- J- >57“9 S Ib .1 Cas. 206. A co-sharer cf the jadjeeat-debter 
cannot apply whea the proptny Is beta; soli as btloofier to oae oetaber 
ef the joiat-fasilf. A I. R. 1926 Nag. N. L J. 184 = 91 lai c-n. siS. 

Jcdgi2eet*debtor sellias after anctloa sale bts iatenst is property sold can 
apply oadcr te’e 9a A I. R. 1926 Cal 56-87 ltd Cas. 94. Heir presaaptire 
ef transferee cf a ^‘tiaa of property caeaot apply coder to’e 93. A L R. 19:5 
Pat. 556=86 led Cas. 573. Holier ef protected interest is not boand to apply trader 
ti*s rale. A I. R- 1925 Pat 556—86 led. Cas. 575- Holder of taone^ecree 
aaaet apply cndci this rale. AIR. 1915 Sind loi — 16 lai Cas. 1095. Attaching 
creditcr theegS his cliia to ta’able d-stnbatioa is lost can still apply cader this 
m’e. A I. R. 1554 C»1 7^6=51 C. C W. N*. 899 = 84 Ini Cas. 119 ; A- I. 

R. 1932 .Ml 2= 53 -A 7!5- An interest created by rale itself daes not come oeder 
rale 93. • Interest a5?aed by the sa't” la this rule laeaas iaierests ia the property 
ers’ing before the sale and aire-sely a£ected thereby. Tha rale is latcoded 
for the rerefof thedecree-holderaad joigtaeat-debter so far asnatenal irreenlanty 
CT frond is canrerned. The anrtioa-perefcaser ciacat tale the beaeSt cf that rale 
by p'eadiss frani He ntnst app’y cader rale 91 A 1. A i55< Par. 319=5 p. 1. 
T. *t = 74 Ini Cas. 760 ; A. L A 1032 l-^b 453 . A I A 1951 S ad 107 ; 35 lai 
Cas, 530= 10 S. U A 53 sseealw.A L A 1923 Nac. i6i-6S loi Cas. 4J9 ; bat sre 
ALA 1912 Kay. II3=*5 7'*- L J- W7-»S N, L. A 53=65 lai Cas 875 : 37 C 
W. S. 7S5-.A I. A 1913 Cal S15 ; AL A 1933 Pat- 435 (S B) ; 3S il. L J 228- 
11 L. \V. il4 = 5S led. Cas. 333- Acreditar caaaot »p?'y. A L R, i92SCtLiio3 
= 42 C. I- J. 37 = 89 Isi Cav 66S ; srealso 39 lai Cas. 932-10 S L. A 1 89. A 
person tl.sg a declaratory sa t regari'iagpropeny o.*dered to be soli ia ciecatoa 
of a decree, cianot, dcrirg the pendency of his salt, tale adraaiage cf this rale, 3S 
A. 358 = 14 A. I- J. 403 = 34 lai Cav 272. Co-sharer landlords caa apply. 23 C. 
\V. N. 619-50 lai Cas. 329. Ap?! catsre of jadgmeat-dsbtor caaaot be rejected ca 
proasd that pnsr to sale he scU preperaes to stranger tad his interest has ceasei 
A I. A 1326 Mai 217=22 L. W. £72=52 lai Cas, 597. As regards the laeaaiag 
of the person whose interest bJS beea affected, riJe 37 C. W. N. 512 = A. 1. R. 
*933 Cal 768 ; A. I. n. 1933 AIL 5* = SS A 121 ; A L K 1933 Mai 694 = 65 M A 
j.359 ; A.!. A 1933 443 ; A I A 1931 pat. 217= *32 lai. Cas. III. \\^ere 

jTKJstr.ent-deb'cT d-es af.tr app' cader this re'e. his legal represcntaiires can 
cont-nat proceed cgs wi.hoai cbta'ai.'g letters ofadniaiitratioas 139 lai Cas. 74 
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••ij r. U T. 4«7«»u r»t l. Tl. igji Tit. iti Terj^ri VitIij aijs'-h. 

tntrl l>efcTt joifnrr.t *nj ft’jirf •oMt't-f-tlf hn f'eeuf/jry injemt aM 

can »pp!f cn-^tf ih'i njif. fa M L j taj — A- I. H ictj M»J. 455. Trar.tfefce 
frnx. ,i.t ... .f... , ..-I • • 1 149 Irvl. Cat 

' ■ ■ I • e*'je:tirs't3 »ale on 

1 • i ■ ■ I U r.M tep«i*nu;We 

. ■ * ."’/j Ca*. 

Ai rrptrdi arplicattori by Winn* ri<*r A. I. fl. I9*i Naf 1*5; 73 Int Ca*. JO5 — 
4J .V. L. J. 02 ; A. I. U. l?J2 L»n »?'». 

rnrllf^— Aualo'-t’cttV.aicT ii rm ftc«»ta»r r*»tr' «» mrViier.t ifro!»ct 
h Rivtn 20 l.'tn A 1 H. »oja l'a2. jaj** 11 I'at. ; \/-:\ i?e rO S. L. JL 

isr- A. 1. K. l?5n N*c- $ ; A. i *9*5 Cat Cat. 6t •*} P. L, T. }l') ; 

*0 In.! Cai $ ; A I K. l.ab 4»f-Mt In! Cat 5 .'.{in itfi- catfl it bat !<cn 
I «M that I c II a rtccttarj {latiy in apy faitc.^ un !ff iw'c 91 ar.'l a)»3 in appeal 
lbfrt!co~i). No a.litfie cr.l'r ihool 1 pane.! in atienf^ ef pefi3“i arectt.! by 
OTilcf on applicaiion. All oenoni aPc'-ttil by appl ca:ioa rcfi! r''t be paniei bat tbey 
tbo-.U tare TOiice. A I It l*a* U T. «5J“9l In 1 Cat 3» AiKlIon 

portl.aicr if a Rtccitatj' r**'r A. I H. 19JS 1-ah. I* L It ?. 

Mntorinl IrrpruHrily.—O.'niinontoJcitimne valwe it cfoi* IrftrnUflir l«t 
tale intl not lie act aule ur.leii itjb»iar.tial injary n canted. 37 C. \V. N. 

A. I. It *953 Cat (/,* ; *e« alia A 1. U. *93! Att U^«SS A. St9«i>)53 A. U J. 
1373 ; *9:9 A. L J i:*!" A I K 1939 AIL QtS : A. L IL *933 Cal. 93 "79 In L Cat. 
301 2 A. 1. IL 192s Lah. 35-4 |A*1 L.J.44i-b? 111. Cat tSs ; 33 C. W. N, 75. 

Where tail itajement of ralaa'ion I* tno«inc1f made it 11 maienal ifftrtjlifitr. ej 
Ind. Cai. 33 • I » i 

A.t. ILt9:S . • I • .1 I • 

tale proclara: •• ' ■ 

15? Ind Cat .... k m a.iii .0... wa» 40. •• A. 1. »v. •>;; .‘Uii. »w> .naic without 
nmice IS rra'enal iftecUitiiy. t93lA I- J v**"A.I IL 193) AIL »6l. Where a 
tale It fixed far a pan leuUr <lay on wJutb it wai paitponed it being a holiday 
asd it wa* held on the reit day but there wat no pauciiy cf b ddett, it cannot be 
t« atide on the ground ot matenil laejuUruT. 37 C, W. N. i40wi(4 Ind. Cat. 
779-A. L R. 1933 CaL4f6. A tale thould be it* a»5dc for material irrenjUrity 
where aoctioacer arbiirarily cloie* auction at 4 o'clock aliliough another bidder it 
willies to pufchatc property for lirgertucn. A. I. IL 1936 Lab. 533. Objections 
based on the {round of non-compliance with Order 3i, rule such as defects In 
tncntionins the raluc of the property, the iocumbrancei on the propertv and the 
desenption cf ibc property proclaimed for tale, most be railed before the sale is 
held. 19 N. U J. zZi. Absence of attacbmem before sale it only an irregu* 
larity. iV L IL 1934 Horn. 348. Inadequacy of price by itself is no ground unless 
it is due to matetial irregularKy. A. I. K. *934 •'*g. Sfo. Where judgmeni-debior 
is absent, he cannot subsequently urge about material inegularity in publishing the 
sarr.e. A. I. U 1931 Nag. aja The fact Oiat ro notice was issued under Order 3i, 
rule 66. C. P. Code, though a material irreguhmy does not of itself vitiate a sale. 
A. I. IL J935 Lih. 962. Omission to fix time for sile, although is an irregul.sriiy 
does not vitiate a sate unless substamUl loss to the judgment-debtor is caused. A. 
1 IL 1933 Lab. 992. Hefore a sale can be set aside on the ground of irregularity, 
a connection must be established between the irregularity and the loss to the 
3udgmtni-d«htOT on account of the sale of tl.o property at a low price. 158 ltd. 
Cas. i 67=»A.I.R. 1935 Lah. 390* A.LIL »935 0“dh 154 5 A. 1. IL 1935 Lah. 062 : 


hour mentioned 
S7._ Failure to 
validity of sale 

unless substantial injury is caused to judgment-debtor. A. 1. R. 1933 Oui]h 345aiO 
O. W. N. 4to Confirmation of sate before adjudication upon application under 
! J — .— A.* -- . .. Icrial irregularity. 145 Ind. 

■I ' ■ ■ ■ ! ■ ’ ' • ■ in order m which they are 

- ■ ■ ■ ■ • ' ■ 159=193* A.L.. J. 62«13o 

i ■ ■ ■ • • , ■ property is material irregu- 

C. P. Code-81 
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larity. A. I. R.' 1929 All. 948 = 1929 A. L. J. 1228=120 lad. Cas. 545. Changing 
date of sale without notice to parhes, is materia! irregularity. A. 1. R. 1929 AH. 948 
= 1929 A L. J. 1228=120 Ind. Cas. 545. After proclamation the sale of the whole 
house, selling only half is material irregularity. A. I. R. 1930 Lali. 15= 120 Ind. Cas. 
536. Error in measurement is material irreguLarily but by itself is not sufficient to 
set aside sale. A.l. R, 1926 Lab. 588=96 Ind Cas. 196. Omission to meotion 
encumbrance is material irregularity. A. I. R. 1925 Oudh 424=12 O. L. 
3. 331=2 O. W. N. 3i5 = 88_Ind. Cas. 533. The omission to mention land revenue 
is not necessarily immaterial for the purpose of rule 90 which entitles the person 
injured to apply on ihe ground of a material irregularity. 28 C. W. N. 593“ 
45 M. L. J, 403=75 lud. Cas. 546 (P.C.X Sale must be set aside if there is material 
irregularity. A. I. R. 1925 S'lnd 101=86 Ind. Cas, 1095. To hold sale on a day 
other than the adjourned day is a material irregularity. A. I R. 1921 Cal. 597 = 35 
C. L. J. 40=65 Ind. Cas. 746. 

Fraud. — Fraud and irtegubarity are different things. A. I. R. 1925 Pat. 531=6 
P. L. T. 567=85 Ind. Cas. 622. Proof of particular fraud is essential. A. I. R. 1924 
Pat. 67 = 83 Ind. Cas. 747. It is not necessary ihat fraud should be alleged against 
the auction-purchaser. A. I R. 1923 Pat. 435=4 P. L. T. 306 = 72 Ind. Car. 625 1 
26 A L. J. 413= 108 Ind. Cas. 899 Fraud may be of any person not necessarily of 
decree-holder. 56 M. 734 = A. 1. R. 1933 Mad. 626. Great discrepancy of value 
staled in sale proclamation and teal value is evidence of fraud. 143 Ind. Cas. 284= 
53 C. L. J. 570=A. 1 R. 1933 Cal. 339. Under-valuation is not always by itself 
sufficient to set aside sale. A. I. R. 1934 Pat. 1861 see also 64 Ind. Cas, 636=3 
P. L, T. 501. No substantial injury 18 caused where bidders are not misled as to 
real price. A. I. R. 1934 Mad. 2^. This rule governs a case ol fraud coromitlcd after 
publication of the sale proclamation. 3 P. L; j. 645=48 Ind. C.3S. 560 Objeciions 
10 an execution sale on the ground of fraud can only be made prior to the confirma* 
tion ofthe sale. 51 Ind. Cas. 447* Party relying upon fraud must state serUuon 
and in detail the facts constituting fraud and how he was keptfioio the knowledge 
of the execution proceedings. A. I. R. 1921 Pat. 145=2 P. L. T. 401=61 Ind. Cas. 
833. Objections to an execution sate on the gioued of fraud can only be made 
prior to the con6rmation of sate. 51 Ind. Cas 447. To bring properly to sale 
subject to a bogus mortgage is fraud. A.I.R.i9:8 Mad. 1138=113 Ind. Cas. 873. 
Wilful mistake of value in sale proclamation may justify interference of fraud. A. I. 
R. 193a Pat 507 = 3 P. L. T. 50=77 Ind. Cas 957 j see also 75 Ind. Cas. i8s = A. I. 
R. 1922 Pat. 550 : 89 Ind. Cas. 107. Proof of fraud causing ignorance of execution 
of judgment-debtor IS necessary. A. I. R. 1930 Pat. >53= 1 19 Ind. Cas. 891. There 
Is no presumption of fraud in sale of wrong iieis. A. 1. R. 1928 All. 704=110 ind. 
Cas. 876. Purchase by clerk of deciee-hoWci’s pleader without knowledge of 
decree-holder amounis lo fraud A. I R. 1925 Oudh 381 = 87 Ind. Cas. 997. Limita- 
tion begins to run from the date of the krowledge of fraud committed by the 
decree-holder. A. I. R. 1924 Pat. 496=5 P C T. 200 = 80 Ind. Cas. 761 ; see also 87 
Ind. Cas. 5S5 ; 60 Ind. Cas. 801= A. I. R. 1921 Cal. 251 = 48 C.119. A sale bad on 
the ground of iriegulaiUy o* fraud and haWc to be set aside 15 voidable only and an 
application to set aside must be made wiihm 30 days of the sale. 60 Ind. Cas. 529 ; 
see also 48 Ind. Cas 970 ; A- I. R- 1926 AH. 305=48 A. 786=24 A. L J. 286=93 
Ind. Cas. 567 ; 76 Ind. Cas. $07 ; A. 1. R. >933 Cal. 339= 56 C L. J. 570 ; A. I. IL 
1932 Cal. 733 = 55 C. L. J. 345 »A. I. R. 1933 I-ah 570. Where a person is not 
aware of the sale proclamation and false representations are made to him by the 
bailiff .as to the nature and interest put lo sale and he purchases ihe piopeny relying 
on those rcprescDWtions, the sale roust be set aside. A. 1. R. 1936 Rang. 327=164 
led. Cas. 202. 

I. _{ law is necessary InorJer 

d. 275 = 30 L. W. 99S = H7 
■ illegality is one of decree. 

■ • • lie is void if held inspiteof 

■ no illegality where notice 

* of his son even after the 

. . ■ • . . Mad. 275=30 L. W. 995. 

Safe in ignorance of stay order is without jurisdiction. A. 1. K. 1926 All. 457 = 24 
A. L.J. 519 

Sutetuntlal injary.— Serious Injury must be shown to get sale set aside on 
ground of material irregularity. A. I R. 1931 Pat. 43=11 P. L. T. 701 ; A. 1. R. 
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Appeal — An appeal against an order dismissing an application for setting 
aside a Sale under Order 21, r. 90, lies to the Divisional Court. 39 Ind Cas.372 = ii 
Bor. L. T. 8; see also 3O C. W. N. 125=55 C. L J, 85 = 89 C. 956=A. Ml. 193? 
Cal. 672 ; A. I. R. J933 Msd 851 (F. B)=65 M. L. J, 719=38 M. L. W. 745. In 
cases falling under Order 21, rule 90, no second appeal lies. 1933 M. W. N. 77='A, 
I. R. 1933 Mad. 838 ; see also A. I. R. 1929 Mad. 624 ; A. I R. 1927 Cal. 657=45 
C. L. J. 172 ; A. 1. R. 1925 Lah. 624 ; 87 Ind. Cas 555 ; 5 P. L. T. 444 = 78 Ind. Cas 
315 ; A. I. R. 1935 Rang. 521 ; A. 1. R. 193S Lab. 962 } 74 Ind. CaS. 838 = 4 P. L. T. 
721 ; 62 Ind. Cas. 685; 2 P. L. T. 401 = 6 P. L. J. 319=61 Ind. Cas. 623 5 56 Ind. Cas. 
646=1 P. L. T. 26s ; 39 Ind. Cas. 374=iT Bur. L T. 26 j 40 A. 122=43 Ind. Cas 
522. Auction*purchaser is not a necessary parly in an appeal against order 

— ■ -- — » — — .« . sale under Order 21, rule 90. A. 1. R. 193^ 

! 4 ■ ' • ‘ appeal does not Ite where application is 

• rregolarities. A. I. R. 1934 Pat. 627. Second 

* • ! is purchaser. A. I. R. 1930 Nag, 191 = 124 

! ■■ “ad. 1142=87 Ind. Cas. 413 i but see A. I. R. 

■ ■ ■ nd, Cas. 654. A second appeal against an 

order passed on appeal dismissing an appeal from an order under Order 
21, rule 90, is incompetent as no second appeal lies in such a case. I7 Pat. L. T. 
7t2 i see also 38 P. L. R. 839=A. I. R. J936 Lah. 969. Where an application by 
a person is rejected on the ground that be has no locus siartfli to apply under 
this rule as an attaching cicditor, that amounts to failure to exercise a jurisdiction 
vested in the Court by law. and the High Court will interfere in revision. 
40C.W, N. 1338. 


^ . 9** (S. 313.] The purchaser at any such 

wf« aside Mli on sale in execution of a decree may apply to t^te 

judgoienl-deWor having no Court to set aside the sale, on the ground hat 
saleable interest. lb® judgmenbdebtor had no saleable interest in 

the property sold. ■* 

N. For local amendment in Bombay.— P'lV# infra. 

Scope,— Where the judgment-debtor has no saleablo interest in the properly 
the auction-purchaser muse apply within 30 days to set aside the sale under 
Order XXI, rule 91. 13 Bur. L.T. 152=61 Ind, Cas. 805 ; 7 P. L. T, 25 = 88 Ind. Cas, 
S37 1 88 Ind. Cas. 693 An auction-purchaser has no right to maintain suit for 
refund of purchase-money on the ground of absence 0/ saleable interest in the 
judgraecl-debtor. A. I. R. 1924 Cal. 172=28 C. W. N. 20=80 Ind. Cas. 257 j A I K. 
1925 Lah. 199 5 6 P. L. T. 769=3 Pat. 917=88 Ind. Cas. 219 The auction- 
purchaser's fight IS limited to an application for an order for repayment of the 
purchase money after the sale has been set aside. A. 1. R. 19:1 All. 377 = 43 A. 
60=58 Ind Cas. 105 ; 65 Ind. Cas. 230 ; but see 76 Ind. Cas. 605. No sale can be 
set aside except by a resort to the procedure of Order XXXf. A. I. R. 1924 Pat. 
273=2 Pat. 829=76 Ind. Cas 927. If the property has been sold in execution, the 
judgment-debtor has nolinterest thereafter ID the property. 40 A. 411 = 16 A. L. /. 
236=44 Ind. Cas 697. The Court-sale carries no guarantee that the property belongs 
- *- ■ : takes the risk, and bears the loss 

• ' • • A.I. R. 1927 Mad. 39^=50 M, 

* ' ■ ' ■ • y not belonging to ihe judgment- 


ran cct the Sale set aside, it he cannot get possession. It does not prevent him from 
, . — u. .-.I, --.J , - ... rhase. A. 1. R. 1929 Cal. 218= 
' half of the property is lost, 

53 A. 496=1931 A. L J. 228 = 
A. 1. 4'- *yj' 4U1. 377. itn anciiuii putciijser purchasing Immovable property at a 
Court-sale is not enililcd to a refund of Ins purchase-money if subsequent^ .a third 
party cblms the property and obtains a decree for possession Where an nuceion 
purchase^ purchases immovable properly at an auction sale by a Court, there is 
no guarantee by the Court corresponding lo the guarantee under s 5$ T. P. Act. 
The auclioo-purchiser must be aware of the fact that he is purchasing property 
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condusiv-ely (hat there is no defect in the sale either under rule go or under rule gi ; 
and so there exists no basis for a suit on the ground of want of stleible interest 
in the judgment-debtor. If there is no warrant/ of lute there is no cause of nciion 
in favour of ihe auction purchaser and no question of equity and justice arises. 
A. I. IL 1937 Nag. 140. A sale of immovable property in which the judgment- 
debtor has no interest at (he d.sie of the sale is not a nullity in the sense of being 
be\*ond the jurisdiction of (he executing Court or void ns between the judgment- 
debtor and tbe decree-holder or auction purchaser. The decree-holder, if he 
purchases the property, cannot successfully maintain an apphc.aiion for the rev1v.1l 
of the execution moceedinga on the ground that the sale has not in fact satisfied 
his decree to the extent of the sate price, unless he has the sale set aside by 
applying under this rule. A. I. U. 1936 Pat. g; (F. B.)»l 5 l’.ai. 308-16 Pat.L.T. 
^oS-iboInd. Cas. 1047. Rule gt contemplates want of saleable m'crest in the 
Judgment-debtor. US Ind. Cas. 421 -12 Pat. 66$— 14 P. L T 3SS- A. I. R. 1933 
Pat. 43$. (S. D.j. Where apphc.ation under this rule is not proper, sale could well 
t.. .-.-r — .j ...1.4 r-., 1. U. i93t Uah 214. Where 

I ■ • * no second appeal lies. 140 tnj. Cas. 

• baser cannot set aside sale merely 

■ • rcount of ratable dUlribution to other 

decree-holders. 133 Ind. Cas. 737—33 Bo.ts. L. R. 5t>3-<\- 1 R. 1931 Bom. 252. 
Oely remedy to claim refund is under Older 3i, rule gi. A. 1. R. 1934 
Oudh 233. 


02. [Ss. 312, 31-i ] (1) 

Sale when to become abso- 
lute or be set aside. 

Ibe sale shall become absolute. 


Where no application is made under rule S9, 
rule 90 or rule 91, or where such application 
is made and disallowed, the Court shall make 
an otder confirming the sale, and thereupon 


*" **” ' - • - • • and where, in the case 

aosir required by that rule is made 
• t Court shall make an ordsr setting 

aside the sale : 

Provided that no order shall be made unless notice of the applic.ation his 
been given to all persons alTocted thereby. 

(3) No suit to set aside an order made under this rule shall be brought by 
any person against whom such order is made. 

Af. D . — For local amendments in Allahabad, C P., Madras and Ovilh.— Vide infra. 


Scope — Where there is no irregularity in publishing and conducting the 
sale, execution Court cannot refuse to confirm the sale. A. I. R. 1934 Lah. 
146 Objection not taken before sale is presumed to have been waived. A. 

I R. 1937 Lah. 416. This rale applies only to v.alid sales. 143 Ind. Cas. 
854-56 M.' L. J. 253=56 M. go8=A- I. R. 1933 Mad 598. Where objec- 
tion under rule 90 is dismissed, sale must be automatically confirmed. A I. 
R. 1933 Lab. 99 = 34 P. L. R 70=13 Lah 761, A. I R. 1926 Nag. 193 = 21 
N.L. K. 157. Confirmation of sale may be presumed from conduce of executing 
Court. 31 Ind Cas 254 — 81 P. R. 1915 Where sale is confirmed by order of 
Court and becomes absolute under rule 97, the only remedy is by suit, and an 
application under s. 47 is incompetent. A I. R. 1922 Mad. 63-70 Ind. Cas 569- 
15L. W. 272 This rule is mandatory in us provisions. A. I. R. 1930 All. 843. 
Order 21, rule 92, contemplates the passing of an order of confirmation and it is 
the passing of this order which makes the sale absolute j so it is not the lapse of 
30 days that confirms the sale but the passing nf the order which cannot be passed 
within 30 days. A. 1. R. 1937 Mad. 560 But the Court may stay confirmation 
of sale by virtue of its power under s. 151. A. 1. R. 1930 Lah 793 ; see also A. I. R. 
>929 All. 671= 121 Ind Cas. 270 Oo the date fixed for confirmation of sale held in 
execution of a decree, decree-holder’s presence is not necessary. ' A. 1. R. 1930 
Nag. 134=120 Ind. Cas. 405. Order XXI, rule 92, is applicable only to immovable- 
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properly. A. I. R. 1930 Lah. 226=30 P. L. R. 421*115 Ind, Cas. 70. Under this 
rule a suit for setting aside a sale does not lie K an order confirming the sale is 
made. A. I. R. 1926 Oudh. 45*89 lad. Cas. 107. Order 21, rule 92, C. P. Code 
under which a sale is to become absolute or be set aside is independent of a pro- 
ceeding under s. 58. The latter moreover refers to attachments of all kinds 
of properties, whether movable or immovable, whereas the question of a sale be- 
coming absolute arises only in the case of immovable property. A I. R. i 927 Cal. 
390. Once a sale has taken place the Court has DO jurisdiction to refuse to confirm 
it unless the specified objections are taken and sustained. A. I R. 1936 Lah. 191 * i6t 
Ind. Cas. 752. A judgment-debtor who was declared insolvent during the sale pro- 
ceedings has no locut tt^ndi to appeal from the otder confirming the sale. 
162 Ind. Cas. 299*38 P. L. R. io8=sA. 1 . 
lies against an appellate order upholding an 0 

aside sale under Order 21, rule 92, C. P. Code. , j ' 

137 “A. I. R. 1936 Oudh 172 ; see also A. I. R 
or refusing to set aside sale is not one m * 

Lah. 508. Where appeal has been filed from order of Sub-judge disallowing 
application to > set aside sale, sale is not absolute till disposal of appeal. A. I. H. 
«934 P C. 134. ' 

Sub-section 2 — Proviso.— The proviso to clause (2) of rule 92 of Order 21, 
C. P, Code, only lays down that a sale should not be ordered to be set aside unless 
notice is given to the persons affected thereby. It i* not necessary that they 
should be made parlies to the , application and arrayed in the categories of 
plaintiffs and defendants. A. I. R- 1935 Cal. 502*62 C. 286 

' Sub-rule ( 3 ).— The effect’ of sub-rule (3) Is that a Civil suit to set aside an 
order made under Order 21, r. 92, is prohibited. A. I. R. 1935 All. 470*1935 A. L. ]• 
86t*i57 Ind. Cas. 33. But where a decree in execution of which the sale took 
place is itself found to be .invalid or where it is found that the sale officer had no 
authority to sell the property the remedy of a separate suit would be barred. 1935 
A. L.J. cdiwA. I. R. 1935 All. 470- , 

Appeal ~In an appeal against the order confirming the sale, auction-purchaser 
is a necessary party. A. I. R. 1935 Lah. 802. 

Setting aside of sale —The executing Court has to consider in deciding If 
the sale should be confirmed whether there is any reason with reference lo rr. 89-91 
(or refusing to do so. If there are not, the Court mutt confirm the sale. If there 
are circumstances which vitiate the sale at Its inception, the executing Court can 
refuse to confirm (he sale, even apart from the contingencies contemplated m 
rr. 89,91, A. I. R. 1916 Nag. 17 = 88 Ind. Cas. 693. Maxing sale absolute after 
satisfaction of decree is without jurisdiction. A. I. R. 19:2 Nag. 248* 18 N. L. R. 
134^65 Ind. Cas. 331. A sale cannot be set aside after us confirmation.- A. I. R. 
1925 All. 889=1935 A. L. J. 940= >56 Ind. Cas. 389. 


Notice.— Order setting aside sale 
for want ol jurisdiction. 32 lod. Cas 
P. L. T. 336=62 Ind. Cas. 61. Order i 
1921 Pat. 293 = 62 Ind. Cas. 113; 3 Lah 


is bad 
498 = 2 
A. I. R. 

' also 68 


Icid. Cas 23*8 ; 75 Ind. Cas. 863 = 5 P. L. T, 233 ; A. I. R. 1924 Horn. 130 = 80 Ind. 
Cas. 648 ; 80 Ind. 

763 = 52 M. 861. 


. Cas. 931 ; A. I. R- 1927 Lah. 


; A. I. R. 1929 Mad. 


03 . [S. 315 .] Where a sale of ioimovablo properly is Sit aside under rule 
. , . . 92 , the purchaser shall be entitled to an order 

Return of purchase-money in repayment of his purchase-money, with ofi 

certain cases. without interest as the Court may direct, against 

any person lo whom it has been paid. 


Scope.— Principles qK tavtat tmptor applies at Court sale 39 lad. Cas. 763 
= 1 i’ai. L. W. 551. Mistake in sale proclamation is good ground for suit to 
cancel s-ale and for refund of proportionate pin of purchase-maney. 8 L. B. 
R. 427 = 33 Ind, C.as. 1030. Hut s'lder the new Code action to recover money 
must be taken in execution procceJiags. Under old Code, sepirate suit lay 
for the same. 37 Ind. Cas. 663 { see also 41 lod. Cas. 200 j 23 C. W, N. 760 = 
46 Ind, Cas. 783. Order for refunl of parebase-maney cm be executed like 
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decree. 53 M. L. T. 33S«47 tnd. Cai.*63«>. Unlike private *ale no RcnulnenesJ 
of tide is implifil in Court-sale, j* Ind. Cas. 174-13 Ilur. L.T.J11 5 53 Ind. 
Cas. 8iS"i5 N. UK. 40 j 49 lo'k Cas. 359. Court may award inieresi while 
refundinfj purcha'c-morey when sale is fct aside. 48 I. A. 34= 19 A. U J. lot 
-35 CW.N. 376- 59 Ind. Cas. 783 P. C. ;seeatso 40 M. lco9=45 Ind, Cas. 109; 
57 C e76-Al H. 1930 Cal. 6S^ ; A. 1. U. 1939 Uah- 617^40 P. L. ^- 439 . Separate 

i _ ■ ■ • 

E • - . 

E_- , . . • , . . ' 

-t8A. L J. 905-sS Ind. Ca». 105 ; but see A. I. K. 1932 Lah (K. IJ.) 401. There 

. I - I 1 , , -•**— — J 1..|^ those provided by r. 

■ • a M 75 Ind. Cas. 64. Right to 

1 IS . 34 A. 948-A. I. R. 1933 

» ; N. L. J. 230-4 N. L. J. 

.. I . 1937 Oudh 145. Third 

I • * rsaiton for improvements 

• • ‘ ■ A right to claim refund in 

restitution is recognized against (he decree-holder in Order at, rule 93. In principle 
there IS no difference between the liability of the derrce-hoIJer whether the sale is 
set aside under Order 2ti rule 92 or under «. 47- A. i. R. 1936 Lah. 497. Where an 
execution sale turns out to be fertile by a dAding in a suit in which the decree 
and the sale in execution declared void, the auction-purchaser has a right of other 
action to get hack his money under the general taw, though not under the 
C. P. Code. 159 Ud. Cav 6J5-»93S M. W. N. 1023-69 Id. U J. 250 (F. B.). 

94, [S. 316,] Where a lale of immOTabte property has become absolute, 
. the Court shall grant a certificate specifying the 

Certifiate to purchatcr. properly sold and the name of the person who at 

the time of sale is declared to (be purchaser. Such ceriificate shall bear dale 
the day on which the sale bccaino absolute. 

N. /?.— For local amcodments m C. P. and Rangoon.— F/i/r infra. 

Scope.— Certificate of sale can be granted to persort only who bids the highest 
hid. 24 C.W.N. 27“54 Ind. Cas. 7*6 Court must Issue sale certificate, claim of third 
party cot being satisfied is no bar. i Pal. L. J. 446-3S Jnd. Cas. 576. Onus of proof 
lies on judgment-debtor to prove invalidity of decree if sale certificate is not granted. 
34 Ind Cas. 91 1. Sale certificate is only evidence of title, but does not create any. 
24 C. W. N. Xoii -47 C. 1108-31 C. L. J. 463 ; see also 45 D. 1186=23 Bom. L.R. 
514=63 Ind. Cas. 248. Plain meaning ol sale certificate should not be reversed 

fi J... -J, (Qf decree. A. I. R. 19:2 

I ' ' i ' J • •• . ' 55-63 Ind. Cas. 708. In 

s ■ ■ locate A. 1. R. 1937 Mad. 

^ •“ ' . . .AIP in-,-, (7->l 


purcb ■ ■ • ...14' 

Ind. C 

137 Ir ' I 

date • ■ • ■ ■ . ; 

49— 10 Pat. 670= A. I. R 1932 Fat. 80. Under the Cede a sale ceriificate should bear 
the dale of expiration of sale. A. I. R. 1936 Mad. 733 An assignee from the 
auction purchaser can apply for sale cenificate and the Court is competent to grant 
it to him. 161 Ind. Cas. 740-38 Bom. L. R, 104- A. I. R. 1936 Bom. 137. 

95. [S, 318] Where the immovable properly sold is in the occupancy 
n*i;vA,.« r.r^ . • of tbe ludgmem-debtor or of some person on his 

nanev o* person claiming under title 

P y J S t debtor. created by the judgment-debtor subsequently to 
the attachment of such property and a certificate in respect thereof has been 
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granted coder rale 94, the Court shall, oa application of the purchaser, order 
delivery to be made by pitting sndb parchas=r or any person whon be may 
appoint to receive delivery oa his behalf in possession of the property, and, if 
need be, by rtmoving any person who refcses to vacate the same. 

Scope.— Pcssessioa in rule 53 taeans legal possesiioa. A. I. R, 1938 Ocdh 
-:r = 3 Lcct 306*= 3 O.W.N. 372. In execctlan derrcry of passessioa mast bs accord- 
ing to either rule g3 cr 56. 33 lad. Cas. 946 ; see also A. I R. igr6 All. X20*£g lod. 
Cas. I3<. Where a mortgage decree has been obtained ajaicst execators In their 
represestaMTs capacity and there has been a decree for sale and a sale is held, the 
purchaser cannot by prcceed-cj under Order 21, rr 93 and ^5, Civil Procedcre Code, 
obtain possession as against the beneficiaries neder the will, that is to say the bene- 
ficiaries entitled to the estate which is represented by the executors. The reason 
for this is that the beneficiaries are cot aricctcd by rr. 97, 93 or 33. They are cot 
“jndgtnent-debscrs" cr some persons cn their behalf under rule 93 or any person 
bound by a decree erder rule 35. Beneficiaries do cot claim under erecctors and 
they are exclcded under the definition in s. 2. C. P. Code. A. I. R. 1937 Cat 301. 
This section does cot apply where the property sold in execution is claimed by a 
person in his own right and independentlf cf the jedgmeat-debtor. 1936 M. \V. N. 
1369=44 L. W. 698=71 M. L. J. 723. Where delive^ that is origiaally attempted 
is under Order 21, rule 93, r. acti^ vacant possession, and the resnit cf the objec- 
tion raised is the eatstaeding dispute that remains is only the rights of the tenants, 
the commen sense and reasonable view is that delivery, so far as landlords’ right is 
cocccrred under Order sr. rule 93. is eSecied. and what Is completed is the right 
to aacal possession asserted by tenants. A- 1. R. 1936 Mad 733. An application 
by decree-holder auction purchaser under rules 95 and 97 U an application in 
execution ef a decree and the removal of obstruct inn to the decree-holder anaion 
pur^aser is in execution of the decree even though the decree be only far sals. 
A, L B. 1936 Siod ii-jo S. U R.290— 161 led. Cas. 524. Possession by dem> 
liiioa of structures cannot be granted under rule 95. A. I. R. 1934 CaL 751. It is 
cot necessary in every case where an appEcation for delivery under Order sr,*rule 
53, Is eade ^ai a complete inquiry ucecessary. Where the qoesiioas raised are 
questions for dedsicn in a regular soli and cot in suanary proctedinf 1, the proper 
ceufse is 10 leave ibe aggrieved party to bis remedy by way of a regular suit 136 
Ind. Cas. 5S1«9A. L R. i93S R*=S- *59. 'Vbere there was no oppojtu'on by the 
judgment-debtors and the obstruction was only by a third person to a limited 
extent, the purtion as to which there was no obsiructioa by ibe third person and no 
opposition by the judgment-debtor sboald be delivered. 58 M. 893 = 139 led. Cas. 
270 = 1035 M.W. N M. L. J. 8:1 (F. B.)=42 L. W. 373. Conrt is not 

■ . ■ . - • • • - - ' M.d. 315-50 M.UJ. 

• * rum to an anctios- 

■ • one. A. I. R. 19:8 

roceedin; under s, 47. 

• ) C. W. N, 649 (F.B.) 

... " Possession under r. 

a that of trespasser. 

. ’ too gives new s:art to 
Vtnitiiienfcr actual posiession. 124 led. Cas 767; A. L R. 1930 Lah. S-j ; 27 
C. W. K. 24 = 77 Ind. Cas. io35=A. I. R. 1923 CaL lyS ; A. I R. 1933 Cat. 
4:4; 60 led. Cas. 350-46 B 710=24 Bom. L R =32; ba: see 43 A. 520=63 
Ind. Cas. 212 ; iSa led Cas. yob. No proclamation by beat of drum is necessary. 
A. I. R. 1934 Nae. 172. Conn has power even to direct breaViag open lock to pot 
peteVaser m possession. A. I R- 1934 Pat. itg Soth summuy preetdore under rules 
95 and 95 does not bar suit for possess'oa by aaciion-purchaser. A. I. R. 1931 Pat. 
541 (F. B )= 10 Pat. 670= 12 P. L T. 423. When actaal pojsess'on is withheU 
after symtc'-cat possession Is granted fiesh suit for possess-on i.es. A-LR. 1929 
Nag. 298=116 Ird Cas-yo. bymbcPcal possession is eqo'tva'ect to actual posses- 
sion with rewci to jodgtrest-debtor and mertgagee donog the pendency cf suit. 
A. L R. »93o Cal. 13 = 33 ^ N- 963=55 C. 1130=121 led. Cas. 407. 


96. [S. 3lP.] W here the prepertf »old is in the occupancy of a tenant or 
^ oAer person entitled to occupy the same and a 

^ * <*^1**15310 in respect thereof his been granted 

pancy - c.ndcr rale 91, the Court shall, on the application 
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of ihe purchaser, order ddircry to be made by affixing a copy of the certificate 
of safe in some conspicuous place on the properly, and proclaiming to the occu* 
pant by Iwat of drum or other customary mode, at some convenient place, that 
the interest of the judgment-debtor has been tramferred to the purchaser. 

Scope — Afier ordering pcssersicn under rule 96, Court has no power to grant 
stay of warrant. A.l-R.ioay Oudh 30t»i Luck. Cai. 226»»io3lnd. Cas. 
Omission to state period of lease does not erititle (he purchaser to actual possession 
before expiry of lease. A. 1. U. *927 Uanp 927-*6 Bur L.J. 7«aioo Ind. Cas, 
1014. This rule docs not apply to property in the hands of 3 Receiver, t4 S. L. R. 
St •■63 Ind. Cas 685 An order of possession to .a purchaser under rule 95, is a 
judicial order. 43 Ind. Cas. &08. Symbolical possession has no efi'ect against 
stranger, at O. C. 70»'4S Ind Cas. 606; 3 I’ar. L. \V, I33*“42 Ind. Cas. 449 5 
39 C. \V. N. >306 Purchaser of undixided share if obstructed must sue for partition. 
9 L. W. Si»»as M. U T. i53«49 Ind. Cas 629 No limitation is fixed lor order 
under rule 96 for sjmbolical possession. 40 Ind. Cas, 605. 

Hetitlanct /J 2?i‘/i:vry of rossem'ott to D^crec-hjtJircr Purckuer, 


97. [Ss. 328— 334.] (1) Where the holder of a decree for the possession 
„ . . . of immovable property or the purchaser of any 

property sold in execution of a decree is 
riQP*ny resisted or obUnittcd by any person in obtaining 

possession of ibe property, he may make an 
application to the Court complaining of such resistance or obstruction. 

(a) The Court shall fix a day for invcsttgaiing the matter and shall 
summon the party against whom the application is made to appear and 
answer the same. 


Scope.— The kckirg of the bouse by the judgment-debtor amounts to resis* 
tance or obstruction A I U 1930 It. 375®3o uom. L, R. 619-54 11. 479-125 
Ind. Cai. 703. Application under rule 97 by decree-holder auction-purchaser 
does sot come under seciion 47. Order under r 97 on application by 

stranger auction-parchaser is not under s 47. A. 1 R. 1930 I’at. 311-1: Pat. L. T. 
331-9 I’at. 775-126 led Cas, 849. The “resistance or obstruction** contemplated 
by rule 97 in some oven act by some person who is present at the time. A. I. R. 
1924 Rang. 261-3 L. J. 71-82 Ind. Cas. 865. To such case alone Art. 
II A of the Limitation Act applies. /^/V;seeA. I. R. 1924 All. 495 (F. B.) — 22 
A. L, T. 626—81 lod. Cas. 923. There is noihine wronc in anticipatintr the obstruc- 

•- • — • ' - : 1.1925 Rang. 374- 

' . • •• • f’s report of obstruc- 

..... . . side is bad. A. I. R 

J ■ not stay proceedings 

■ • • A. I. R. 1929 Lah. 

...o, ....J. 4vo. \ytuu uues uui appiy lu piuceeuings under rule 97 or 
rule 100. A I. R. J9J9 Mad. 757 (F B.)- 52 M. 899 -57 M.L.J. 381=30 L W. 424= 
120 Ind Cas 567, Tbe Court has no inhereni power to set aside the order of dis- 
missal for default or an order passed tx far/e in an application under Order XXf, 
ir. 97 and 100 on sufiicient cause being shown A. 1. R. 19:9 Mad. 757= 57 M. L. J. 
381 (F. B.)— 30 L W. 424—52 M. 899 Auction-purchaser has a right to sue for 
possession. 57 lod. Cas. 177. Fresh warrant can be ordered where execution of 
first was obstructed. A. I. R. 1921 Mad. 559=66 Ind. Cas. 722 = 192: M. W. N, 
6981 4?. L. J. 94—49 Ind. Cas. 150 (F. U). Order passed in dispute between 
auction-purchaser* decree-holder and patty to suit, ts appealable by virtue of its 
coming under s. 47. A, I. R, 1934 Cal. 541 The executing Court has no jurisdic- 
tion to start an enquiry under this rule e-**— 
a prospective objector in the absence of 

this rule about resistance or obstruction ■ • • ■ * 

R. 4o8=A. I, R 193s Nag. 212 — 159 I ■ ... . ^ . 

chaser seeks delivery of possession of an item of property and the judgment- 
debtor obstructs, the decree-holder should make a complaint under Order 21, rule 
97, C. P. Code and the matter must be disposed of in execution. 58 M. 893— 
159 Ind. Cas 279=1935 M. W. N. 926—42 L. \V. 375 = A. I R. 1935 Mad. 
£03—69 M. L. J. 821 (F, D) An application under this rule for delivery of 
C. P. Code— 82 



650 


TEE CODE 07 CIVIL PROCEDURE, 


[0. 21,r.99. 


pesstssca by aa aaaica-paichasei oay be tieated as an application ia 
execctioa proceedicg, bet it cannot be treated as an application for exeentioa. 
6s C. 64 =»i 5 S led. Cas. 191= A. I. R. 1935 Cal. 333. An Order agalest t*‘e 
jedgnzent- debtor Dnder rule 97 is appealable. A. I. R. 1921 Mad- 627=41 M- 
L. 5.490 = 14 L. W. 449=70 led. Cas. 3&7. Rn!e 97 applies to decree coder 
s. 9 of the S^iEc Relief Act. A. L R. 1926 Mad. 353 = 23 L. \V. 157=9: led. Cas. 
61 = 1926 M. W. N. 162. Scb-lecant cannot resist exeention of warrant of posses- 
S'ca against tenant A. I. P. 1922 Bern. 449=46 B. 6S7=23 Bom. L. R. 1316=65 
Ind. Cas. 312 •, see also 64 ltd. Cas. 697= A. I. R, 1522 Bom. 273=46 B. 526=23 
Bom. L. R. 125 ; bet see 4? C. 907=60 led. Cas. 569. No appeal lies where applim- 
tiea under r. 97 is rejected asunder mle 99- 53 led Cas. 923. la this rcle tie 

dety cf Court on resistance to -*-** -« ' • A. I. Ib 1933 

AIL 57 = 1932 A. U J. 1036=54 A. -purchaser can 

apply under this rule. A. I. R. 1 , )fal application 

is sufadent A. I. R, 1931 Lah. 13. 


98 . ^Ss. 329 , 320 .] Wheie the Cotat is satisfied that the resistance or 
Res-su=« or ohstroclioo by <f?fioned witboul any JK aos: 


or obsticeted in obtaining possession, the Coart may also, at the instance of tbs 
applicant, order the judgment-delRor, or any person acting at his instiga- 
tion, to be detained in the cicil prison for a letm whteb may extend la 
thirty days, ^ 

A'l 5 .— -For local amendments in Allahabad, C. P., Lahore, Peshwar and 
Rasgooe.— r>/ra. 

Scope.— This rule applies when jedgeeat-debter obsimcts possessioa. at led. 
Cas. 7^ Bat where the ebjeetloa by a tecast is a oae this rulehas no 
appl cation. A. I. R. 1936 Mid. 733. A poichastr /rsd'rn/’r f/.V comes within the 
definition of a judgeent-debter as aectioned in rule 9S. A. 1 . R- 1925 CaL 1243= 
85 led. Cas. 1904 : see also 12 L. W. 350=59 lad. Cas. 894. This rule has no 
appliealicn where the persoa obstructing ts not acting at the iasiigatioa of the 
judgtseat-debter. 60 led. Cas. 969=47 C. 907 : 35 B. 47S (486X Resistance by 
judgment-debtor who has purchased the stranger auaion-porebaser’s interest Is for 
test Close under this rale. A. 1 . R. 19:8 Mad. 806= iji lod. Cas. 551 ; see also 
A. I. R. 1930 Bom. 375 = 32 Bcm.L.R. 619-54 B 479. Where auctioa-parchaser 
applies for pcssession and appLcatioa is disallowed, the remedy is la suit under 
rule 103 and no reTision or appeal fcs. A. L R. 1933 All. 959 I see also A. L R. 
J 933 Pat. 604, Decree-holder is rot a party to proceedings under rale 93. A. I. R. 
I«s Cat 985=92 lad. Cas. 344. Order onder r. 98 is appealable when purchaser 
is decree-holder. A. I. R. 1925 Pat. 478=6 P. L. T. 351=83 Ind. Cas. 104, Rnle 
103 does not bar appeal if al'owed by s. 47 - A. I. R, 19-1 Mad. 559=66 led. Cas. 
y-;. Xie terms cf rule 103 cf Order st clearly cever an order under rule 9S ; and 
so "far as the corclasireaess eruteted io the fitml part of rule 103 is concerned, it 
can make no difference whether the qcesnoa is sought to be reagitaied by a person 
as a plaintiff er as deferyJanu A. L R. 1937 Mad. 316. 


99. (Ss. S 31 , 325 .] Where Ibe Couit U satisfied that the resistance or 
. . obsSuetjon was occasioned by any penon (other 

Resistance or obstrucuen by judgmeni-debtot) claiming in good faith 

foea/fd/ claimant. to be in possession of the property on his own 

account or on account of some person other than the judgment debtor, the 
Court shall cake an order dismissing the applicatiox 

^V. J 7 .— For local amendments in AlUhahai, C. P., Oedh, Peshwar and 
Rargoos.— I’rd/ irfra. 

Scope. The legislature has specifically provide J that in cases where delivery 

cft»«sesi' 3 n is obstructed ca behalf cf a third party, any order pissed by the 

ex-cuVrg Court shall be f-ta! subject to t»- A. I. R. 

1937 135. Res'starce by persa-s nat ’ ■ - ■ ' I. R. 

17-2 Mad. 909-icS led Cas. 894 : see -jifi-fis 

Ini. Cas. 212 ; I. R. 15:6 Oaib 6 ic =2 L lllada 
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Law can sncctssfully resist possession of partition of house to which they are 
entitled. 43 M. 63;n38 M. L. J, 43^r*s6 Ind. Cas, 524. Question of possession is 
conclusive in favour of party other than jadgtnent-debtor if no suit is brought within 
one year by unsuccessful party. St 1 ’. W. U. 1919-5* Cas. 787. Order to 


Dispossession by decree* 
holder or purchaser. 


100 . (S. 332 ] (0 Where any person other than the judgment-debtor 
is dispossessed of immovable properly by the 
holder of a decree for the possession of such 
property or where such property has been sold 
in execution of a decree by the purchaser thereof, he may make an application 
to the Court complaining of such dispossession. 

( 2 ) The Coutt shall fix a day for investigating the matter and shall 
summon the party against whom the application is made to appear and answer 
the same. 


Scope.— This rule applies ro cares of joinr possession. r 44 fnd. Css. r47« 
A. I. R. 1933 Pat. 132 ; A I. R. 1931 Cal. 38s®58 C. 55. Party bound by mortgage 
decree cannot set up paramount title in execution 38 M. L. J. 159-A, I. R. 1933 
Mad. 569. Events rubiequent 10 delivery of possession must be considered. 37 
C W. N. 339**6 o C. 685- A. I R 1933 Cal. 534 This rule includes auction* 
purchaser’s legal representatives 36 C. w. N. 79^*»A I R. *933 Cal. 293. This 
rule does not apply where there has been only symbolical delivery of possession. 
A. 1 . R. 1933 Ca). 144— 142 Ind Cas. 152. Applicant in possession even though as 
a trespasser IS entitled to succeed under rule loi A I R >927 Cal. 339. Auction- 

* — • ''•* '*6-5 PUT. 106- 

• ’ . •• • • •• \. I R. 1924 Pat. 506 

• t ■ * • ..... by auction-purchaser 

. . ’ ' ’ . « . cannot go behind ori- 

ginal decree in proceeding under rule loo. A. I. R. >930 Pat. 4168137 lad. 
Cas. 564 Appeal lies againit an order under r. 100 where question is between 
parties to suit or their representatives. 41 M. L. J. 54—63 Ind. Cas. 730, Where 
possession is effectively delivered by Civil Court to one party the only course for 
other party IS to apply under r. 100 A I. R. 1922 Pat. 210—23 C L. J, S4t — 77 
Ind. Cas. 1005. An objection under Order 2t. rule 58 of the mortgagee in possession 
was dismissed for default, and he did not lake recourse to Order 21, rule 63 ; but 
put his claim under Order 21, r. 100: Iltld that the Order 2i, rule 58 being in- 
applicable to the claim by mortgagee, order 63 was not applicable ; and the 
morig.-igee therefore was not barred from pressing his claim under rule ico. 
A. I. R. 1937 Pat. 63. Where a decree is made against father, his sons would 
be frtma facie benind by the decree and would not therefore be said to be the persons 
other than the judgment-debtor. A. /. R. r935 Pat. 253—155 Ind. Cas. 93. It is 
only when a person has been dispossessed that he can apply under Order 21, rule 
Joo, C P. Code. When no possession has been given to the decree-holder or 
purchaser, there is no dispossession as contemplated by this rule. Ibid Where a 
certain property has been purchased in sale held in execution of a money-decree 
pending a partition suit and an application is filed under Order 2i, rule 100, in 
granting the summary relief which has been provided by rules 100 and lot the 
Court will have to confine itself to the language of the specific provisions by which 
a remedy is provided and the general doctrine of Us pendent will not apply. 
A.! R. 1935 Pat. 330— 16 Pat. L. T. 220—157 Inti. Cas. 86. Where a lease m 
favour of a lessee was executed during the pendency of the proceedings In the 
Revenue Court consequent on the application made ny a tenant under Order 21, 
rule 100 for restoraiion of possession ; the doctrine of Us pendens is applicable. 
A t t> rv " V’ *“ on an application under 

■ ■ • e led by the parties on 

• . . ■ • • -on record, is illegal and 

f. R. 1935 All. 457 - 
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• 03 refer to any party to petition and not to decree under execution. 43 
605 = 39 M L. J.456«58 Ind Cas. $01. Special right to bring luii for declara- 
tion of present right to possession is net laVen away by the Specific Kelief Act. 
s. 42 poTiso. A. t. K. 1934 Nag. 169 Person dispossessed can bring a suit 
under this section 1935 A. M. L j. 107. This rule does not purport to lay 
down what may or tray not be included in a suit filed for the purpose 
indicated therein or what persons m.ay be impleaded as party to such a 
suit. The object of this rule is not far to seek. On the one hand the rule 
is intended to deprive the chimint of his remedy by way of an appeal 
or application for revision to a higher Court an I o.a the o'her hand to declare 
that the .adverse order shall be conclusive against the claimant, subject how- 
ever to the result of any suit which he may file to establish his claim to the 
present possession of the property which is the subject milter of the order 
passed against him. A I. K 1935 Sind 129 There is no provision of law wirch 
requires a judgment-debtor to be made a patty to a suit filed against the obs- 
tructor in consequence of an adverse order [uss^ in execution proceedings against 
the claimant tbid. 


ORDER XXII. 

Deaths Miiniage ami Imolvcncy of Fiirlits. 


No abatement by party’s 
death if right to sue survives. 


1. tS. SOl.j The death of a plainlifT 
or defendant shall not cause the suit to abate if 
(he right to sue survives. 

Scopoof Order XXII.— Order 22 is confined to questions cf continuance of 
suit by devolution of deceased’s right 10 sue on other persons during pendency 
of suit Hut there are cases where suit can be continued by others having in- 
dependent right to sue on sime cause of action A !. R. 1931 Lab. 79*31 I** 

973* 131 Ind. Cas 9S, This order contemplates devolution of interest not by act 
of parties but by operation of law. A 1. R. 1927 Mad. 693= 53 M L. J. 142 = 102 
Ind, Cas. 444. Order 22 does not apply to revision A. I K. >933 bind 200 = 
144 Ind. Cas. S83 This order has no application to applration for leave to 
appeal lotliePnvy Council. A. I. R. 1934 Sind 36 = 28 S. L. R. 150 Under 
this order an application is necessary and the Coun caooot proceed out of its own 
accord. A. I. R. 1934 AH. 465= 1934 A. L. J. 86. In order to make this order appli- 
cable, suit orappeal must be pending. 141 Ind Cas. 711=26 S. L. R. 362 = A. 
I. R. 1932 Sind 320, Order setting aside abatement cannot be questioned in ap- 
peal from suit. A I. R. 193J Lab. 152=141 Ind. Cas. 3J7“34 R- L, R. 221 = 14 
Lah. 361. It IS doubtful whether the sons o( the manager of a joint Hindu family 
can be brought on record after bis deatli. 145 Ind. Cas. 164=35 Horn. L. R. 388 
= A. I. R. 1933 Bom. 345. This order has no application for leave to appeal to 
I’nvy Council. A I. R. 1934 Sind 36. Court’s order is not necessary for abatement. 
A. I. R. 1926 All. 217=48 A. 334 (F. B.J. 

Scope of Buie 1. —Continuance of suit depends not on qualification of person 
claiming to be representative of deceased but on nature of suit. 134 Ind. Cas. 
77i=»i3 Lah. 116 = 33 L. R. 1069= A. I. R. 1931 Lab. 293 5 see also A. I. R. 1925 
Mad. 244=47 M, L. ) 745 = 85 Ind Cas. 866 Representative suit does not abate 
by plaintiff’s death. 132 Ind. Cas. 289=54 M. 770=60 M.L J. 654 = A. I. R. I93i 
Mad. 599 ; see also 37 P. L R, 85. 'The question of abatement can only arise 

- ’ ’ - . . - •* --2 Ind. 

where 

• « he suit 

- ■ . • irought 

on record. 145 Ind Cas. 325 = A I. R. 1933 Pal, 370 ; see also A- 1. R. 1933 Lah. 
654 ‘ Suit’’ means proceedings antecedent to decree and “the conclusion of the hear- 
ing* of a suit. A I. R. 1927 Oudh 156=2 Luck. 464=101 Ind. Cas 174. Cause of 
action and 'right to sue’’ are synonymous. A. 1. R 19*7 Oudh 156=101 Ind. Cas. 
170=2 Luck 464 ; A I R. 1927 Nag. 343 5 38 Rt. 1064=33 Ind. Cas. 45. Appeal 
abating against one, abates against all, because interest of all respondents are 
indivisible. 4 Lah. L. J. 221=65 Ind. Cas.725, Right to an office is personal and 
ceases on death. A. I. R. 1930 Lab. 703 ; see also A 1. R. i929Lah. 8o7 = 3*F.L. 
R- tSA- Suit for damages for malicious prosecution does not survive. 48 A. 630= 


when an appeal is pendu 
Cas 939=A I. R. 1935 b 
heirs of the deceased pla 
need not abate inspiie of 
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A. I. R. 1926 All. 610 ; 31 Ind. Cas. 4 j 52 Ind. Cas. 348 ; A. I. R. 1926 Mad. 243 = 
49 M. 2 o8s*5o M. L. J. 34. In a smt order s. 92 for removing trustee for breach 
and framing scheme, cause of action regarding scheme survives. A. I. R. 1926 M.ad. 
t62=>48M.68S If appeal abates regarding injunction it abates regarding costs 
incurred by appellant. 8a Ind. Cas. 744— 2 Rang. 91. Suit does not abate by the 
nrt.. ,. — .~s -mber can continue it. A. I. 

■ Where plaintiff dies pending 

: Right to sue as pauperis 

■ IS. 63. Suit for damages for 

h. 44 B 446*22 Bom. L. R. 
^ministration belonging to 

residuary legatee does not survive to his heirs if he dies, pendency of application, 
being personal. 4; C. 862*31 Ind. Cas. 76. Where one of three members of joint 
Hindu family in \siiose favour bond is executed dies, survivors cat) sue on bond as 
they represent family sufficiently. 14 A. L, J. 255*33 Ind. Cas. 123 Where a 
minor pl.nintiff dies during (he pendency of a suit for partition instituted on his 
behalf, his legal representatives are not entitled to continue the suit, for the rule 
that the institution of a piirtitlon suit affects a severance of the joint status of the 
family is not applicable to a suit filed on behalf of a minor as in such a suit it is for 
the Court to determine whether a decree for partition will be beneficial to the minor. 
36 Bom. L. R. 738* 152 Ind. Cas. 715. 


2. [S. 362 ] Where there are more plaintiffs or (5efendants than one, 

Procedure ..here one of "'S'’* 

several ptainliffs or defendant! autv.ves lo Ihe surviving plaintiff or plain- 
dies and right to sue survives. alone, or against the surviving defendant 
or defendants alone, the Court shall cause an 
entry to that effect to be made on the record, and the suit shall proceed 
at the instance of the surviving plaintiff or plaintiffs, or against the surviving 
defendant or defendants. 


Scope— If the right to sue or be sued survives to one or more surviving plain* 
tiffs or defendants only afier death of one of them, the suit does not abate. Court 
must make entry to (he effect without any application. A. I. R. 1929 All. 347*1939 
A. L. J. 6(8 ; see also A. I. R. 1929 Smcl 225*119 Ind Cas. 537 ; A. 1 R. 1926 Lah. 
607-27 p. L. R. 688=93 Ind. Cas. 760 ; A. 1 . R. 1930 Bom. 367*32 Bom. L. R. 
69S } A. 1 . R. 1925 Mad, 244-47 M. L. J. 745=83 fnd. Cas 666 A. I R. 1921 
Oudh 209 = 24 0 . C. 374=66 Ind. Cas. 24 : 59 Ind Cas. 238=11? L R 1921; 15 
Pat. 326-17 Pat. L. T, S84“A I. R. 1936 Pat 548; A I. R. 1934 Pat. 5 S 9 = » 5 * 
Ind. Cas, 289 Cases where right to sue survives against surviving defendant in his 
own capacity and not as ilie legal representative of deceased are contemplated by 
rule 2. A. 1 . R. 1931 Fat. 164 = 12 ? L. T 28 = 132 Ind. Cas. 100 ; A. I. R. 1933 
Pat. 464=12 Pat 778. This ruleapplies to appeal. 84 Ind Cas 170=3 Bur. L. J. 
171 —2 Rang. 486 } 39 C. W. N. 303=60 C. L. J. 556 ; A. I R. 1935 AH. 640=1935 
A L. I. 509 ; A. L K 1935 Lab. 879 ; 36 b. K. 230 ; 61 C. 879=38 C. W. N. 743 •, 
A. I K. 1934 Nag. 119. Where OBC of the joint dcbiors sued jointly dies during the 
pendency of suit, his legal representatives need not be added. A. I, R. 1921 Lab. 
357-55 P. L. R. 1921. Joint tort-feasors are liable both jointly and severally ; 


iication, .as me suit against 
intlcr that rule proceeding 
atives on record could be 
id as (here was sufficient 
abatement should be set 
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Procedure in case of death 
of one of several platnCfl's or 
of sole plaintin. 


3 . [Ss. 3 G 3 , 365 , 3 G 6 .] ( 1 ) Where one of two or more plianli/Ts dies 
and the right to sue docs not sutvlvc to the 
surviving plaintiff or plaintiffs alone, or a sole 
plaintiff or sole surviving plaintiff dies and the 
tight to sue survives, the Court, on an applica* 
tion made in that behalf, shall cause the legal representative of the deceased 
plaintiff to be made a party and shall proceed with the suit. 

( 2 ) Where within the lime limited by law no application is made under 
sub-rule (1), the suit shall abate so far as the deceased plaintiff is concerned, 
and. on the application of the defendant, the Court may award to him the 
costs which he may have incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff. 


Scope.— Rule 3 is applicable to a sun of a representative character. 88 Ind. Cas. 
478 k>26 P. L. R. 73a**7 Lah. L. J. $>7. This rule applies in case of substitution after 
the death of a pariy, and does not apply to a min who doe* not come in as a legal 
representitire of ihe deceased but as an assignee from him, A I. R. 1936 Pat. 
133B15 Pat. 82» 159 Ind. Cis. 8i8 ; see also A. I R. 1936 Pai. 591. Orderaa, rules 


1925 Lah. 598^7 Lah. L J, 517=88 Ind. das 478. Where in case of death of some 
plaintiffs or defendants pending appeal, legal representatives are not brought on 
record, appeal does not abate as a whole. A. 1 . R. 1933 All. 29 '. Where sole plaintiff 
dies and the legal representatives are nor brought on record, abatement of suit is 

.r . S 4 S“i 93 i A. L. J. rs3=. 

. dies pending execution, 

iwed to continue execu* 
358 ; A. I. R. 1932 Mad. 
' lot abate where all the 

• . I R. 1933 Cal. 498 • see 

t appealed against may 

operate as one trt substitution should be allowed 35 C. W. N, I028=A. I. R. 
1932 Cal. 206 ; A. I. R. 1933 Mad. {14=56 M. 346=63 M. L. J. 899 Appeal does 
not abate as a whole on death of one of the tenant’s plaintiffs. A. I. R. 1932 Cal. 
I’ 4 =S 8 C.J 3 U Wl-e • ’ • ' -l , 

on record no abatemen' 

could be brought. A • 

R. 149. Pauper plaint 

on fresh application • 

23S=A I. R. 1933 Na^ , . . 

and legal representatives are not brought on record, the decree is valid. 13 P. L 
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A. I R, 1926 All. 610 ; 31 Ind. Cas. 4 ; 52 Ind. Cas. 348 ; A. I. R. 1926 Mad, 243 = 
49 M. 208 = 50 M. L. J. 34. In a suit order s. 92 for removing trustee for breach 
and framing scheme, cause of action regarding scheme survives. A. I. R. 1926 Mad. 
162 = 48 M. 688. If appeal abates regarding injunction it abates regarding costs 
incurred by appellant. 80 Ind. Cas. 744=2 Rang 91. Suit does not abate by the 
death of a member of a committee. The surviving member can continue it. A. I. 
R. 1934 Cal 328; see also A I. R. 1934 AIL 315. Where plaintiff dies pending 
appeal, cross-objection abates. A. I. R. 1934 Nag. 119. Right to sue as pauperis 
personal and does not suivhe to his heirs. 64 Ind. Cas. 63. Suit for damages for 
breach of contract of marriage abates on plaintiff’s death. 44 B. 446 = 22 Bom. L. R 
143=55 ind. Cas. 624. Right to obtain grant of administration belonging to 

j T — ... 3 - -f jjg pendency of application, 

' Where one of three members of joint 

dies, survivors can sue on bond as 
J 255 = 33 Ind. Cas. 123. Where a 

minor plaintiff dies during the pendency of a suit for partition Instituted on his 
behalf, his legal represeniattves are not entitled to continue the suit, for the rule 
that the institution of a partition suit affects a severance of the joint status of the 
family is not applicable to a suit 61cd on behalf of a minor as in such a suit it is for 
the Court to determine whether a decree for partition will be beneficial to the minor. 
36 Bom. L R. 738= 1 52 Ind. Cas. 71 5. 

2. [S. 362 ] Where there are more plaintiffs or defendants than one, 
Procedure vhere one of whore Ihe right lo 

several plaintiffs or detendants stlfvives to Ihe ^ snrvipng plarnllff or plain- 

dies and right to sue survives. alone, or agstnst the surviving defendant 

or defendants alone, the Court shall cause an 
entry to that effect to be made on the record, and the suit shall proceed 
at the instance of the suiviving platniiK or plaintiffs, or against the surviving 
defendant or defendants. 

Scope— If (he right to sue or be sued survives ID one or more surviving 'plain- 
tiffs or defendants only after death of one of (hem, the suit does not abate. Court 
muse matte entry to the effect without any application. A. I. R. 1929 All. 347= <939 
A. L J 618 : see also A. I. R. 1929 Sind 225 = 119 Ind Cas 537 ; A. I, R. 1926 Lah. 
607=27? L R. 688 = 93 Ind. Cas. 760; A. I. R. 1930 Boni. 367 = 32 Bom, L. R. 
698 ; A I R. 1925 Mad. 244=47 M. L. J 745 = 85 Ind. Cas 666 ; A. I R 1921 
Oudh 209=240 C. 374=66 Ind. Cas. 24 ; 59 Ind. Cas. 238 = 11? L R. 19** » *5 
Pat. 356-17 Pat. L. T. 584-A. I R. 1936 Pat. 548; A I. R. 1934 Pat. SS9“iS* 
Ind, Cas. 289 Cases where right to sue survives against surviving defendant m his 

own capacity and not c* *' * ’* *’ ''•"'iased are contemplated by 

rule 2. A. 1, R. 1931 • Cas too; A. I. R. 1933 

Pat. 464=12 Pat. 778. ■ 4 Ind. Cas. 170=3 Bur L. J. 

171 =2 Rang 4S6 5 39 V/ vv, iv iuj— uj C. j >)0 • «». I. R. 1935 All 640=1935 
A. L. J. 509 i A. I. R 193s Lab. 879 ; 36 P. L. R. 230 ; 61 C. 879=38 C W. N 743 5 
A 1. R. 1934 Nag 119 Where one of the joint debtors sued jointly dies during the 
pendency of suit, his legal representatives need not be added. A 1. R. 1921 Lah. 
357 — SS P- b. R. 1921. Joint tort-feasors are liable both Jointly and severally ; 


N. L. R. 1. The suit abates where legal representative of the deceased is not 
brought on record A. I R. 1936 Lah. 578=164 Ind. Cas 971. In a suit to recover 

certain amount, one of the two defendants d--'' ’ — *■■■ ‘ " 

to bring bis legal representatives on the rec • ■ 

The deceased defendint had no 6«d place 

know of his death immediately. There was ... 

the applications : ffeld that Order 22, rule : 

the survivor defendant alone could not p 

abated. But the application to bring the le ■ 

regarded as an application to set aside the abatement and as there was sufficient 
cause for the delay, plaintiff not being guilty of laches, the abatement should be set 
aside, A. 1. R. 1937 Lab. 455* • s 
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3. [Ss. 363,365,366.] (1) Where one of Iwo or more pliantilTs dies 
_ , . , . .V and Ihc right lo sue docs not survive to the 

Procedure in case of deaih jurvUinc plaintiff or plaintiffs alone, or a sole 
Sf Se p'S” ’’ pWnlitr or sole lurvlving pbin, iff dies end the 

‘ * right to sue survives, the Court, on an applica- 

tion made in that behalf, shall cause the legal representative of the deceased 
plaintiff to be made a party and shall proceed vith the suit. 

(2) Where within the time limited by law no application is made under 
sub-nilc (1), the suit shall abate so far as the deceased plaintiff is concerned, 
and, on the application of the defendant, the Court may award to him the 
costs which be may have incurred in defending (he suit, to be recovered from 
the estate of the deceased plaintiff. 


Scope.— Rule 3 is applicable to a suit of a representative character. 88 Ind. Cas. 
478^26 P. L. R. 732^7 I-ah L. j. S>7. This rule applies in case of substitution after 
the death of a party, and does not apply to a man who does not come in as a legal 
representative of the deceased but as an assignee from him. A I. R. 1936 Pat. 
123«: i; Pat. 82 <=iS 9 Ind. Cas. 828 : see also A. t B. >936 Pat. 591, Order22, rules 
3 and 4 do not apply to cases of death of parties alter passing of the preliminary 


rule for bringing 00 the record the legal representatives of the deceased in as much 
as BO such representative in the eye of the law eiists and the omission to do what 
could not legally be done cannot be fatal 10 the appeal. 252 Ind. Cas. 817* 1935 A. 
L. J i39bA. I R. 193; Alt. led. But where during the pendency of the appeal one 



■• • • • • • • made within lime. A. I. R. 

Vhcrc in case of death of some 
plainiiffi or defendants pending appeal, legal representatives are not brought on 
record, appeal does not abate as si whole. A. 1. R. t9J3 All. 29'. Where sole plaintiff 
dies and the legal representatives are not brought on record, abatement of suit is 

- ■- ’ - 543 = 193, A. L J. 153=. 

, lies pending execution, 

• vcd to continue execu- 

358 ; A. I R. 1932 Mad. 
■ Dt abate where all the 

■ I. R. 1933 Cal. 498 ; see 
, appealed against may 

C. W. N. 1028-A. I. R. 

1932 Cal. 206 5 A. I. R.' 1933 Ma'J- s»4”S6 M, 346=63 I*. J. 899 Appeal does 

not abate as a whole on death of one of the tenant's plaintiffs.^ A. I. R. 1932 Cal, 
134=58 C. 1311 Where legal representatives of one of the plainufTs are not brought 

— J .. . , I- -r. ... -r _.ui. „ -..-.(fate suits 

• • • ■ . 5 <=34 P. L. 

li .•■■■■.• • uper only 

■ ' ■ ■ « ■ ■ ■ ' . 5 Ind. Cas. 

■ ■ • • ■ 7 Council 

• • 13P.L 
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Lah. 682=34 P, L. R. 844 •, A. I. R. 193* Lah 334 = 13 Lah. 92 = 33 P. L. R, 959 5 33 
P. L. R 302 = A. I. R. 1931 Lah. 6io= 13 Lah. 195. Successor m management of an 
endowed properly may be considered as a legal representative of the prior manager 
of the same endowed property. A I. R. 1930 AIL 348= 1930 A L. J. 836 ; see aUo 
A. I. R. 1929 Mad. 451 = 1928 M. W. N. B67. Death of partner suing on behalfof 
'■ -. lers, does not give rise to question of abatement. 

■ .144: see also A. I, R. 1933 Lah. 197=4 Lah, 

■I 1 representative capacity in the appellate stage, 

wnere some persons uie, uieir representatives need not be subsliiuicd. 60 Ind. Cas. 
111 = 3 Lah 762 5 see also4 Lab. L. J. 5li = A. I R. 1921 Lah. 390 ; 55 Ind. Cas. 
210 ; but see 86 Ind. Cas. 592=A. I. R. 1925 Lah. 124=6 Lah. L. J. 360; 89 Ind. 
Cas. 378 = A. J. R. 1926 Lah. 31 j A. L R. 1928 Lah. 869 j A. I. R. 1926 Lah. 216= 
91 Ind. Cas. 558. 


— - p.-st ...» ji .» * • . , . agalnsts 

alive at the time 
if he died before 
ided as a party. 

/V. I. IS. tyio i.au. 31)y = i!y 1 . 1.. is. 020 ; sec also A. i. K. 1929 Lah. 440 = 30 P.L.U. 
259 5 16 P. R. 1912 = 64 Ind. Cas. 359 Decree against dead person is nullity. A 
1. R. 1924 Lah. 33=5 L. L. J. 187=74 Ind. Cas. 682 j see also 69 Ind. Cas.46s = 
43 M. L. J. 293 1 see also 87 Ind. Cas. 47 = 4 P^i. 187 5 A. I. R, 1926 Cal. 1053 = 
43 C. L. J. 606 J A. I. R. 1927 Lah. 200=8 Lah. 54 j 33 P. L. R. 735= 138 Ind. Cas. 
444> 


Di&tinct interest— The fact that interest in subject'iniiter of suit is 
defined and separate is one which may be of vital importance in deciding whether 
J ... .t...*.. . t-1. . V — — .r I. e defendants A. 1 . R. 1932 
I 1931 All 235 “J 93 « A L. 

J . • 93 = 1 Rang. 618 ; A. 1 R. 

I ' R. 1926 Cal. 193 : 86 Ind. 

C 69 t A. I R. 1928 All. 172 

( . , . 19J0 Lab. 33=*t24 Ind. 
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is not brought on record niihm the time allowed by law • the suit ab.iics as regards 
that defendanr. A, I. R. J9Jo All. 779**J9Jo A. L. }. Sj5i!=j26 Jnd. Cas. 20. A 
final decree in a mortgage suit is a "decree” within the meaning ot s. 3 (}}> C. I’. Code 
and as such, is subject to the general rule that a decree made against dead 
defendant i. e., defendant died at the date it was made, is a nullity. 63 C. 472. 

Death of party pending appent— Where some respondents die pending 
nppeal and iheir representatives .are not on record the appeal does not abate in /0/O. 
A l.R. 1924 Lah. 93 ; 5 Lab. L. J. 2o3-6^ Ind. Cas. 49$ ; see also /\ I.H, 1921 Lah. 
390 = 4 Lah L J 511 ; 38 M. 1064-33 ind Cas. 45 • A. I, R. 1928 Lah. 573 (F.U) 
to Lah 7 = 30 P. L. R 453 ; 7 1*. L. T. i86*»4 P.at. 320=89 Ind. Cas. 280. If the 


C L. J. 401; see also A. r. R. 1936* Pat. 191 = 161 Ind. Cas. 862, Where a respon- 

‘he legal representa- 
• • = ... . under Order XXII, 

■1 ■ : I . 306. If the result of 

■ .... • . eceaseJ respoadeni 

• ■ ... ropetent jurisdiction 

contrary to each other, the appeal must abate as a whole for such failure. A. I. R. 
1937 All. 331 = 100 Ind. Cas. 482 ; see also A. 1 . R. 19:6 Lah. 474=94 Ind. Cas. 300. 
Where the death of one of the respondents to an appeal does not make the re- 

E resentnive of the interest incomplete, the appeal does not .abate and can proceed ; 

ut ’ ' •’ .<.•••. - «... appeal as a whole 

.abai . . 1 . Cas. 836 } see also 

A. t. • A. 1 . R. 193s Oudh. 

36“ • 1-16 Pat. L. T. 893 } 

A. I . . I. 640-1935 A. L. J. 

$ 01 . 

Legal representatives— The words “legal representatives" do not mean 


pariicular moment ought to be treated as the legal representatives of the deceased 
debtor. A. I. R. 1926 All. 385=31 A. L. J. 381 = 92 Ind. Cas. 551 ; A. I. R. 1933 
Lah. 356= 14 Lah. 543*34 P. L. R. 11. Legal representatives are all persons on 
whom estate of deceased partly devolves. A. I R. 1925 Sind. 3 = 76 Ind. Cas 319. 
Legal representatives of (he dead person can be added as parties to suit. A. L R, 
1934 All. 25. Persons other than representatives of a deceased defendant cannot be 
impleaded. 43 A. 497 = 18 A. L. J. 613=61 Ind. Cas 947. Substituting representa* 
live in memorandum of cross-objections IS tantamount to bringing him on record 
in appeal 34 M. L. J. 177=45 Ind. Cas. 949=33 M. L. T. 280. Legal representa- 
tive IS barred from putting forth contentions inconsistent with his predecessors. A. I. 
R. 1974 Mad. 245-^73 Ind. Cas. 376 ; see also 46 Ind Cas. 469 = 27 C. L. J. 576. 


Ind. Cas. 25=6 P. L. T. 313} A. 1 R. 1933 Pat. 646 ; A. l.R. 1933 Pat, 57=13 P. 

» -T- .... . j_. _L-.. A I igj, All. 335 = 132 Ind. 

Ind. Cas. 321=45 A. 286 } 

■ . f ; A. I. R, 1928 Mad. 1199 ; 

. . ^ . obtained against a ; 

who IS not a legal repieseniative of the deceased is not binding on the * 
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and on persons tiglitly entUled to ihe eslaie. A. I, R. 1927 Bom, 63=50 B, 802 = 
28 Bern. L. K. 1382 ; 53 C. L. J. 42i»A. 1. R 1931 Cal, 782 ; A. I. R. 19^3 Cal. 43 \ 
but see A. I. R. 1930 Mad. 930=60 M. L. J. 97=54 M. 212 (where the mistake was 
bona jide ) also A 1 . R. 1933 Kag, 73=29 N. L. R. 89. Failure by defendant 
to take objection to non-joinder of some of the legal represeniatives at proper time 
estops him from taking it at subsequent stage, A. 1 . R. 1930 Smd 147. Where a 
party takes proper steps to substitute on the record the representatives oJ an adversa- 
ry who had died ftndenii Ute he ts not to be penalised, because he has not hroucht 
on record the whole of the representatives. He can act to the best of bis knowledge 
A. I. R. 1936 Mad. 336=1936 M. W. N. 129= 59 Mad. 660=162 Ind. Cas. 214. If 
inspiie of diligence exercised in bringing the legal represeniatives of the deceased 
party on the record, any representative is omitted, the omission is venial. A. I. R. 
1935 Lah. 712 ; see also 37 Uom. L. R. 288=A. I R* *935 Boin- 288. In a case 
where several legal representatives of a deceased party have been brought on ihe 
record if one then dies and the estate continues to he represented by the remaining 
legal representatives, the omission to implead the heir of the deceased legal represen- 
tative does not cause abatement of ihe case. 40 L. W. 604=1934 M. W. N. 901 = 
A. 1 . R. 1934 Mad. 730=67 M, L. J. 681. An appeal does not become incompeient 
because the legal representative ot a deceased respondent is not impleaded, when 
such respondent is only a /Ico /i»rw« defendant, in respect of whom no decree has 
been passed either for or against. 60 C. C J. 225. No application is necessary 
wheiE one defendant dies but Ws legal repiesentative is already on the record. *5 
Pat. L. T. 38 o=A. I. R. 1934 Pat. 427. 

Procedure —The introduction of a party for one stage of a suit is an inlroduc* 
tion for all stages. A. I. R. 1927 Oudh 531 = 101 Ind. Cas. 826. Where the legal 

y.. .. . i.f ,. . . • - ■ - --t 


legal representatives must be brought on record. A. I. R. 1933 Lab. 765=34 P.L.R, 
778. Objection as to proper representative must be brought at earliest oppoiiunity. 
36 C. W. N. 1138 = 60 C. 87=A. I. R. 1933 Cal. 325. 

Limitation — If no representative is brought on record within limitation, time 
should not be extended. A. I. R. 1922 hah. 30=5 Luh. L. J. ir9. Art. 177 of the 
Litukalion Act governs the case. Where Judgment-debtor dies hts representative 
must be brought on record within 90 days. 26 Ind Cas. 52 ; see also 40 Ind. Cas. 
1006=39 A. 550. Originally the period was six months but now it is ninety days. 
Vtde 38 Ind, Cas, 7 } 40 Ind, Cas, 1006 ; 26 Ind. Cas. 52 j 70 Ind. Cas. 833 No apph- 
— 1-- ..—'-J A. I. R. 1923 Mad 96 = 16 L.W. 721 = 73 
r substitution is made within period of 
• • had no knowledge of the death of the 

: dale on which he applies for substitution 
of the legal representative of the deceased defendant. A. I. R. 1930 All. 779 = 1930 
A. L. j. 825 = 126 Ind. Cas. 20; see also A. I. R. 1928 Mad. 404 = 54 M.L.J. 
234=108 Ind. Cas. 288} 87 Ind. Cas. 632 =A. I. R. 1925 Lah. 599; A. I. R. 1932 
Lah. 426=33 P. L. R. 501 = 14 Lah. 7a 

Sub rule ( 3 ).— Suit or appeal abates automatically if no application is filed 
within limitation A I. R. 1937 Nag. 88 ; see also 62 C. 998 ; A. I. R. 1935 Lah. 
443. Where the plaintiff has a separate cause of auction against every person 
who has a specified share in the properly in dispute and joins all such persons as 
defendants in one suit only because the ground of attack and defence being com- 
mon in law permits him to do so with a view to avoid muliifariousness, in 
fact, he claims a separate relief against each one of them and il any one of ihem 
dies and his representatives are not impleaded, the plaintiff loses hts remedy 
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3 (;ainst lli.it defendant and not aK^inst others. The lest in such cases is whether 
the platniiff will be debarred from sechinj* his relief against those persons in a 
separate suit when he does not join in the previous suit. Ifso, the suit or appeal 
would abate tn tofo in the circumstances mentioned above ; if not, the abaiemcni 
will be limiied to the share of thnse defendants only who were not on record. 
A. I. R. 1935 Lah. Ss3=i 6 Lab. 747“37 P. L. R. 850. 


5 . [S. 367 .] Where a question arises as to whether any person is 
r>... • ..5... I . or IS not ihc legal represent.'itive of a deceased 

aMoUsilrcpro°„u,??..” " '’'"."‘/'f “ decejseJ clctaJam, such question 
siiaii be dctcrmineu by the Court. 

A', i?.— For local amendment in Madr.ns.— 


Scopo. — This rule is mandatory. 4a M. 78=35 M. L. J. 632 = 49 Ind. Cat. i ; 
see also 43 B. 168 = 47 Ind. Cas 757=20 Bom L. 14.902:44 InJ. Cas. 937. Trial 
Court to decide who is legal representative and on its failure, Appellate Court can 
decide. 4 Lah. L. J. 314 ; 39 Ind. Cas. 893 ; see also I. R. 1922 Pat. I 97“=3 
Pat L. T. 380=65 Ind. Cas. 131 ; 43 D. 535=46 tnd. Cas 750 Ue-adjudication of 
question under rule 5 in regular suit Is not allowed. 48 A. 422 = 94 Ind. Cis 157; 
A I. R. 1933 Oudh 207. When objertion is not raised in Court below Privy 
Council will not eniertain it. 49 Ind Ca<. 704 (P C.). Decision under rule 5 docs not 
\^otV a res fudiea/a A. I. R. 1934 Lah. 465 No appeal lies against order under 
rules A 1 R. 1931 L.ah. 235 ; 49 M. 45o=A. I. R. 1926 Mad, 586 ; A. I. R. 1926 
Lah. 181 ; 58 Ind Cas. 498 = 43 M. 812 j 57 Ind. Cas 137=1 Lah 493 ; 38 Ind. 
Cas 833 = 13 N. L. R. 32 5 9 « ind. Cas, 366=A. I. R. 1926 Oudh 158 : A. I. K. 1931 
Lah. 235=131 Ind. Cas. 294 When lower Court omitted to take evidence the 
order can be revised, A. I. R. 1925 Mad. 456—21 L W. 21 = 86 Ind. Ca«. 178. The 
decision of a Court under this section is rot rtsjudttafa. A. I. R 1934 Lah. 465. 
The Court is hound to decide who is the legal representative. A. I. K. 1934 Oudh 
337=11 0 W. N 9 « 7 - 


6 . [.Vrw ] Notwithstanding anything contained in the foregoing rules, 
.... . . . , whether the cause of action survives or not, 

dM?b*arierheani!*J reason of abatement by reason of the 

death after bearing. between the conclusion 

of the hearing and the pronouncing of the judgment, but judgment may in 
such case be pronounced notwithstanding the death and shall have the same 
force and effect as if it had been pronounced before the death look place. 


Scopo. — Where party dies after conclusion of trial but before decree, decree 
roust be taken to have been passed in his lifetime. 1932 A. L. J. 1069 = A. I. R. 
>933 All. 113 ; see also A. I. R, 1933 Lah. 710=144 Ind. Cas 618 ; 32 Ind. Cas 18 = 
106 P. R. 1915=187 P. W. R. 1915. If death occurs during arguments, and if no 
subsiiiuiion is made, decree is nuHIiy. 48 Ind. Cas. 859; 43 Ind. Cas. 161 = 
14 N L R 71. Suit does not abate in case of death after preliminary decree 
and before final decree. A. I. R. 1927 Oudh 561 = 4 O. W. N. 1002 ; but see 50 
Ind. Cas. 529. Decree is void where hearing takes place after plainiifPs death. 
A. 1 . R. 1930 Sind 254=25 S. L R. 107; 55 Ind. Cas. 498=7 O. L* J. 20:53 Ind. 
Cas. 548 ; 2 Lah. L J. 144. This rule is also applicable when deaih occurs after 
final order. 39 C. W. N 863=A. I. R. 1935 Cal 506=61 C. L J. 319=63 C. 1057 
= 157 Ind. Cas 876. Where Court makes local inspection during interval of last 
date of hearing and date of judgment, bearing ts not concluded on the last date of 
hearing. A. I. R. 1936 Lah. 578=164 Ind. Cas. 971. 


7 . [S. 369 .] ( 1 ) The marriage of a female plaintiff or defendanat shall 
_ . , , not cause the suit to abate, but the suit may 

of fein"^e paiYv^ marriage notwithstanding be proceeded with to judgment, 
^ and, where the decree is against a female 


defendant, it may be executed agaimst her alone. 

( 2 ) Where the husband is by law liable for the debts of his wife, the 
decree may, with the permission of the Court, be executed against the 
husband also ; and, in case of judgment for the wife, execution of the decree 
may, with such permission, bt issued upon the application of the husband, 
where the husband is by law entitled to the subject-matter of the decree. 
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an<l on ptrsors *****^* A- 1, 1>. 1527 IJom. 63«a5i5 H. £o3 = 

58 Bern. L. K. 138:5 53 C. L. J. 4Jl“»A. I K. 1931 Cal, 782 ; A. I. U. 19^3 Cal. 43 ; 
but see A. I. K. 1930 Mad. 930“6 o M. L- J. 97-54 M. 3i2 (x»licfe tlic mistake was 
^emr //*) 5 see also A. 1. K. 1933 Nag,73«*29 N. L. IJ. 89. Failure by dcfemhnt 
to take objection to non-joinder of some of the IcrsI representatives at proper time 
estops him from taking it at subsequent stige, A. I. U. 1930 Sind 147. Where a 
party takes proper steps to substitute onihe record the representatives of an adversa- 
ry who had died he is not to be pembstd because he has rot brouaht 
on record the whole of the representatives. He can a'‘t to the best of his knowledge. 
A. I. R. 1936 Mad. 336- 1936 M. \V. N. 129- 59 Mad. 660*= 16: Ind. Cas. 214. If 
inspite ofdiligence exercised in bringing the legal representatives of the dcce.ased 
party on the record, any representnihe is omitted, the omission is venial. A.I.R- 
1935 Lab. 7t2 ; sec also 37 Horn. L. U. 283 = A. I IL J93S Bom. 288. In a case 
where se\eral legal representatives of a deceased party have been brought on the 
record if one then dies and the estate continues to be represented by the remaining 
legal representatives, the omission to implead the heir of the deceased legal represen- 
tative does not cause abatement of the case. 4oL.\V.Co4=.ig34M.W.N.9ai- 
A. I. U. 1934 Mad. 730— 67 M. L. J. 6S1. An appeal does not become inccmpeient 
because the legal teprescntaiive of a deceased respondent is not impleaded, when 
such respondent is only a /ro /brma defcnd.ini, in respect of whom no decree has 
been passed either for or against. 60 C. L. J 225. No apphcition is necessary 
where one defendant dies but his legal representative is already on the record, 15 
Pat. L. T. 3?o- A. 1. U. 1934 Pat, 417. 

Procedure— The introduction of a party for one stage of .a suit is .an Iniroduc- 
tion for all stages. A. I. R. 1927 Oudh 531— loi Ind. Caj, 8:6. Where tlie legal 
representatives of a deceased defendant or tcspond.int are on record, It is sufficient 

If the pkainitfr cr appellant at some time or other before the be.afing of the suit or 

appeal states the (acts and gets it noted on the record. A. I. H. 19:9 Mad, 153- 

*1“ - *4 '* • • • ’ r * ' ’ • r- » . t. 

!, . • 4 : . 


but plaint also should be amended shelving how legal representative is responsible 
forclaim. A. I U.i933Cal. 314-56 C.L. J. *28. It is doubtful whether all the 
legal representatives must be brought on record. A. I. R. X933 Lah. 765 — 34 P.L.R. 
778. Objection as to proper representative must be brought at earliest opportunity. 
36 C. W. N. 1138-60 C. 87 = A. 1. R. 1933 Cal. 32$. 

Limitation— If no representative is brought on record within limitation, time 
should not be extended. A. I. R- 1922 Lab. 30— 5 L^b. Lj. J19. Art. 177 of the 
*• • • . *’'*--*e )udgmecivdehlor dies his representative 

. 26 Ind. Cas 52 ; see also 40 Ind. Cas. 

• »as six months but now it is ninety days. 

; , • , I Ind. Cas. 52 ; 70 Ind. Cas. 832 Noappli- 

— v„ period. A. I. R. 1923 Mad. 9G016 L.W. 72i»73 

tion for substitution is made within period of 
■ * that he bad no knowledge of the death of (be 

• • ■ - IS ofthedateon wb.ch he applies for substitution 

of the legal representative of the deceased defendant. A. 1. R. 1930 All. 779-X930 
A. L. J. 825— 126 Ind. Cas. 2o ; see also A. I. R. 1928 Mad. 404 — 54 M. L. J. 
334—108 Ind. Cas. 28S; 87 Ind. Cas. 632— A I. R. 1925 Lah. 599; A I. R. 1932 
Lah. 426=33 P. L. R. 501-14 Lah, 78. 

Sub-rule (3). — Suit or appeal abates automatically if no application is filed 
wiihm limitation, A. I. R. 1937 Nag. 88 ; see also 62 C. 998 ; A. I. R. 1935 Lab. 
443. Where the plaintiff has a separate cause of auction against every person 
wbo has a specified share in the property in dispute and joins all such persons as 
defendants in one suit only because the ground of attack and defence being com- 
mon in law permits him to do so with a view to avoid multifariousness, in 
fact, he claims a separate relief against each one oflhem and if any one of them 
dies and his representatives are not impleaded, the plaintiff loses his remedy 
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aRainst tliat dcfendanl and not aRamst others. The lest in such cases is whether 
the platniiiT will be debarred from scchini; his relief against those persons m a 
separate suit when he does not join in the previous suit. If so, the suit nr appeal 
would abate in loto in the circumstances mentioned above ; if not, the abiiement 
will be limited to the share of those defendants only who were not on record. 
A. I. R. 1935 Lah. 853«*i6 Lah. 747«»37 P. L. R. 850. 


5. [S. 367.] Where a question arises as lo tvhellicr any person it 

n.. ■ •• , .• or is not the legal representative of a dece.n$cd 

pbinlilTora deceased detc, Jam, such quesllon 
as 10 legal sepresenlame. ^ the Ccuil. 


i?.— For local amendment in Madras.— F/A iw/ra. 


Scope. — This rule is mand.itory. 42 M. 78=35 M L. J. 632 = 49 Ind. Cas. i 5 
see also 43 B. 168 = 47 Ind. 757=20 Bom L. 1^902 144 InJ. Cas 937. Trial 
Court to decide who IS legal representative and on its failure, Appellate Court can 
decide. 4 Lah. L J. 314 5 39 Ind. Cas. 893 ; see also I. R. 1922 Pat, >97=3 
Pat. L. T. 380=65 Ind. Cas. I3t ; 42 B. 535=46 Ind. Cas 750 Re-adjudication of 
quesiion under rule 5 in regular suit Is not allowed. 48 A. 422 = 94 Inrl. Cns. 157; 
A I. R 1933 Oudh 207. When objection is not raised in Court below Privy 
Council will not entertain it. 49 Ind Cas. 704 (P C.}. Decision under rule 5 docs not 
work as rei judicata A. ! R. 1934 Lah 465. No appeal lies against order under 
rules A I R 1931 Lah 935 ; 49 M. 45o=A. 1. R. 1926 Mad. 586 ; A. I. R. 1926 
Lah. 181 ; 58 Ind. Cas. 498 = 43 Si. S12 ; 57 Ind. Cas 137=1 Lah 493 ; 38 Ind, 
Cas 833= >3 N L. R. 31 J 9> Ind. Cas. 366= A. !. R. !9i6 Oudh icS ; A. I. R. ig3> 
Lah. 235=131 Ind. Cas 294. When tower Court omitted to take evidence the 
order can he revised A. I. H. >925 Mad 4S6"2i L W. 21=86 Ind. Cai, 178. The 
decision of a Court under this section is rot res judieafa. A. I. R, 1934 Lah. 465. 
The Cotttt IS hound to decide who is the legal represeBiative. A. I. R. 1934 Oudh 
337- 1« O W. N gt7. 


6. [A'<»] Notwithstanding anything contained in the foregoing rules, 
V, . . * . whether the cause of action survives or not, 

there shall be no abatement by reason of the 
death after beating. between the conclusion 

' ’ ’ judgment may in 

< th and shall have the same 

• the death look place. 


Scope.— Where party dies aftcr^ conclusion of trial but before decree, decree 
must be taken to have been passed in his liletime. 1932 A. I.. J. io69 = A. I. R. 
>933 All 112; see also A, I. R. 1933 Lab. 710=144 Ind. Cas 618 ; 32 Ind. Cas iS = 
106 P. R, 1915 = 187 P. W. R. 1915. If death occuts during arguments, and if no 
substitution is made, decree is nullity. 48 Ind. Cas. 859; 43 Ind. Cas. iGi = 
14 N L R 71. Suit does not abate in case of death after preliminary decree 
and before final decree. A. I. R. 1927 Oudh 561 = 4 O. W. N. 1002 ; but see 50 
Ind. Cas. 529 Decree is void where heating lakes place alter plaintifPs death. 
A. 1. R. 1930 Sind 254=25 S. L, R. 107; 55 Ind. Cas 498 = 70. L* J. 20553 fud. 
Cas. 548 ; 2 Lab. L. ], 144. This rule is also applicable when death occurs after 
final order. 39 C. W. N 863=A I. R. 1935 Cal. 506=61 C. L. J. 319=62 C. 1057 
= 157 Ind. Cas 876. Where Court makes local inspection during interval of last 
date of hearing and date of judgmenr.IieariDg is not concluded on the last date of 
hearing. A. I. R. 1936 Lah. 578=164 Ind. Cas. 971. 


7. [S. 369.] (1) The marriage of a female plaintilT or defendanat shall 
- ... . not cause the suit to abate, but the suit may 

of f^m^^e MUv marriage notwithstanding be proceeded with lo judgment, 
™ and, where the decree is against a female 


defendant, it may be executed againist her alone. 

l2) Where the husband is by law liable for the debts of his wife, the 
decree may, with the permission of the Court, be executed against the 
husband also ; and, in case of judgment for the wife, execution of the decree 
may, with such peimission, be issued upon the application of the husband, 
where the husband is by law entitled to the subject-matter of the decree. 
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8. [ 370 .] ( 1 ) 'Ihc insolvency of a iilainiiff In any suit wlilclj the 
. , ass:"nte or rtceiver riii"hi maintain for the 

bS. s'uV benefit of l,i, ciidiiors, stall not cause the 

suit to abate, unitss such assign-.-c or receiver 
dccnni.s to continue Ihc suit or [unless for any s{<cial reason the Court 
otherwise directs)’ to gi\T2 security for the costs thereof within such lime as 
the Court may direct. 

( 2 ) Where tlic assignee or receiver neglects or refuses to continue 
... , . the suit and to give such security within the 

fnlT'.'n"co„,i:u’rs'„iro;'‘;j^ litc n.ayap,,I,^ 

security * dismissal of the suit on the ground of the 

plaintiff’s insolvency, and the Court may male 
an order dismissing the suit and awarding to the defendant the costs wliich 
he has incurred in defending the same to be proved as a debt against the 
plaintiff's estate. 

Ecopo.— In c.ase o( insolvency of the pltiniiff .after iustiiution of suit, Court 
should not dimiss suit wiiliout notice to Kcceiver. i: L. W. $$1 In I. Cis. 
300; see also 31 C. W. N. aj. Receiver can cominue suit. 16 A. tl J. 440-47 lad. 
Cas. 577 5 1C9 Ind. Cas. SS9 5 A.I R. 19:8 Lah S')6™io Lah. 30S. Insolvent can 
continue .appeal afier annulment. A. I. R. 1929 Bom. 302-31 Bo.ai. L. R. 357 ' 
Party adjudieited insolvent can appeal under the Provincrallnsolvercy Act but not 
under Presidercy Towns Insolvency Act 62 InJ. C.as 854—1921 M. \V. N. 535; 
97 lod. Cas. 4S6-A. I.R. 1938 Mad. !•••; « c- *- • n-— .ye 


533~s8 Bom. L. R. 1074; see also A. I. R. 19:7 Mad. 51t-t10ind.C1s.440- 
A suit must be dismissed where a Reciever does not continue 3 suit. 157 Ind. Cis. 
9 ca This rule applies to the case of a suit or appeai which has already been 
filed before insolvency occurs. A. 1 . R. 1934 All. 1011-151 lod. Cas 579 

9. [Ss. 371, 372.] (1) Where a suit abates or is dismissed under this 
t-rt- ... -e u . j- Order, no fresh suit shall be brought on the same 

_Eir<« of abolemont or fi.j- 


(3) The plaintiff or the person claiming to be the legal representative of a 
deceased plaintifF, or the assignee or the receiver in the case of an insolvent 
plaintiff, may apply for an order to set aside the abatement or dismissal ; and 
if it is proved that he was prevented by any suIBcieni cause from continuing the 
suit, the Court shall set aside the abatement or dismissal upon such terms as to 
costs or otherwise as it thinks fit. 

( 3 ) The provisions of section 5 of the Indian Limitation Act, 1 S 77 ,* shall 
apply to applications under sub rule (a). 

Scope.— Rule 9 must be strictly construed. 1931 Lah. 79=31 P. L. R. 973. 

No fresh suit shall be brought — The abatement of ihe previous suit 
brought by the deninnitier of the plaintitt is a bar to a fresh suit on the same cause of 
action by the plaintiff A. I. R. i037 Mad. loi. The test for the application of Or. 22, 
rule 9, C. P. Code, is the identity of the cause of action. A. /. R. 1937 Oudh. 24S. 

' e cause of action was restricted to deceased. 

A. I. R. 1933 Lah. 752. This rule does not 
:tion. A. 1. R. 1933 Lah. 109=34 P. L. R. 

, . )29 A. L. J. 492- 

Apply to set aside the abatemeat — In case of abatement, remedy is appli- 
cable under rule 9 A. I. R. 1930 All. 379=137 Ind. Cas 419; A. I. R. 1927 Lab. 
£65=26 P.L. R. 659. A Court after declaring that ihe suit has abated under this 
rule does not become functm officio, but retains the right of setting aside the 


* Set now the Indian Limitation Act, 1908 (IX of 1908), ss. 4 and 5. 
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abaiement. A. I. R. 193$ Lah. 71J. Application for substiluiion afier limitation 
should be treated as under rule 9 A. I. R. 1928 Lah. 746 = 113 Ind. Cas. 5. 
Ordinarily a mere pica ol ignorance of the death of the opposite parly is not a 
suflicient ground for setting aside an order that an appeal should abate ; but there 
may be circumstances in which luch ignorance might be excusable. J93SO. W. N. 
371 ; sec also A 1. R. 1935 Lah. 478 = 37 P. L R. 400 5 1935 R- D. S ; 85 Ind. Cas. 
1010 ; A I. R. 1934 Lah. 934=131 Ind. Cas 147 i A. I. R. 1934 Lah. 998. By virtue 
of sub-rule (3) the Court is empowered to condone the delay in making the 
application for setting aside the abatement under s. 5 of the Limitation 
Act. A. 1. R. 193s Lah. 71a; see also 13 Lah. L. T. 23i A. 1. R. 1936 
Lab. 710=38 P. U R 9155 19 N. L. j. 273 Applicant should satisfy Court 
that there was sufficient cause for continuing suit. A. I. R. 1928 Lah. 746. 
If error is genuine and unintentional and damage to other side can be repaired, 
application must be granted. A. I. R. 1928 Mad. 401 = 54 M.L. J. 334=108 Ind. 
Cas. 28S ; see also 97 Ind. Cas, 143. Misconstruction of amended law is good 
ground for restoration of suit abated. A I. R 1923 Lah. 475 = 83 Ind. Cas 807; 
70 Ind Cas. E32 = A. 1 R. J923 Uom. 40; 75 Ind. Cas. 383. Deceased’s resi- 
dence, not being settled is good ground for delay in applying under rule 9 
80 Ind. Cas 690= 5 Lah. 70 ; A. 1. IL 1933 Sind 36. But residence separated by 
distance is no ground for delay in application under rule 9. Bo Ind, Cas 694 
= 6 Lah. L J. 192. Ignorance of opposite party's death is no ground to set aside 
abatement. A. I R. 1923 Lah. 475=83 Ind. Cas. 807 v see also 75 Ind, Cas. 909; 

79 Ind. Cas. 414 = 4 P. L T. 567 ; 67 Ind. Cas. 596 = 4 Lah. L J. 171 5 but see 

73 Ind. Cas. 137-44 M L. J 409 Suit cannot be resicred without express 

raiition for same is made. A. I. K. 1924 Mad. 713=57 M. L. J 335 = 80 Ind. 

Cas. 397. In case of automatic abatement alter 9a days it must be set aside 
within 60 days or according to section 5 of the Limitation Act. A. 1. R. 1926 
Lah. 334 = 37 P. L R. 526. Delay caused in obtaining succession certificate 

may be excused. 36 0. C. 324=73 Ind Cas. 315. Illiteracy and distance are 

no grounds to set aside order of abatement. A. 1. R. 1933 Lah. 330—71 Ind. 
Cas. 587. Bena fidt mistake of pleader is good ground to set aside order of 
abatement, so A. L. J. 801-45 A. 66=70 Ind. Cas. 805 t 41 M. I. J 65=63 
Ind. Cas. 795. Sufilcient cause must be shown to restore suit abated. A. 1. 
R. 1922 Cal. 325 = 49 C. 62-63 Ind. Cas. 9»7. Mistake of Court is sufiicient 

cause for delay. 67 tod. Cas, 306—77 P. L. R. 1933. Order XXII, rule 9 (2) 

applies to application made for first time only. 62 Ind, Css. 303-17 N.L. R 
45. Bona fide miiikt about customary law is justifiable. 55 Ind Cas. 883 = 1 
Lah 481. Fraud of agent of representatives of deceased precluding him to apply 
in lime is sufficient cause. 53 Ind. Cas 585. Unawareness of respondent’s death 
due to appellant’s residence in another district is sufficient cause. 44 Ind. Cas 
9=24 P. L. R. 1918 ; see also A. f. R. 1033 Lab. 148 = 32?. L.R. 822. Ignorance 
of law or death of respondent is not sufficient cause. A. I R. 1933 Lah. 356=34 
P. L R. 11 } but see A. I. R 1932 AH. 459=54 A. 280 5 32 Ind. Cas 829. 
Applicaiion for setting aside abatement may be made long after the case has 
actually abated and is governed by the Limitation Act, s. 5. 1932 A, L. J. 883= 
A. I. R. 1933 All. 698. In case of ignorance of parly’s death, an extension of 
4 days' time is proper A. I, R, 1933 Lah. 916. Where no reason for delay is offered 
delay cannot be condoned. A. I. R. 1933 Lah. 356=34 P-L. R. ii. Delay in filing 
application and affidavit on behalf of minor heirs of appellant, can be condoned. 
A 1. R. 1933 Lah 765 = 34 P. L. R. 778 No revision lies where cause is found 
sufficient. A. 1. R. 1933 Pat. 27—13 P. L. T. 692. The discretion of the Court 
below under this rule if exercised in favour of the party in default, is open 
to scrutiny and interference by the appellate Court only if the discretion has been 
cxcrcis<*d m a perverse or an injudical manner and where this is not the case 
the order cnce made cannot be declared to be illegal, merely because the 
appheanon to bring the legal representative on the record was submitted be- 
yond lime. A I. R, 1935 Lah, 712. Application to bring on record legal repre- 
sentative cf deceased party after expiry of time is application to set aside abate- 
ment A. I. R. 1934 Lah. 315. 11 owing to ignorance of death appeal is heard 
and accepted, application by legal represenutivci for review becomes nccc- 
ssaty. A. 1 R. 1934 Lab. 442. Ignoiance of death, due to negligence is no 
sufficient cause of delay in applying to set aside abatement. 31 Ind. Cas. 
397 — 12 P. W. R 1916; 45 Ind. Cas. 594. Order of abatement is condiiion 
precedent for application to set aside abatement A. 1. R. 1922 All. 209=49^ 
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449066 Ind. Cat. Order ofabatemeot for causes other than not appljiia; 
in lime for substitution of legal representative is decree and appealable. A. 1. R. 
1935 Lih. 208078 (ml. Cas. 22. Application (or substitution of legal repre* 
sentativc may be made within time after respandeni's death coining to know* 
ledge. 6 F. L. T. 313 = 85 lod. Cas. 25. No appeal lies .against abuement under 
Order XXII, r. 9 A. I. R. 1925 Cal 47J*»4 'jC. L J. 533«»8s Ind. Cas. 100. An 
application to bring on the record the legil representatives of the deceased party 
nfier expiry of the time fixed for this purpose must be deemed to be an appli' 
cation to set aside the .abatement an I an order refusing to sec aside an abate- 
ment is appc.alab’e. A. I. R. 1934 Lah 315. 


10. [S. 372.] (1) In other caies of an assignment, creation or devob- 
„ , . , . tion of any interest during the pendency of a suit, 

tinusii by or ag.ainsL the person tu 01 upon 
whom such interest has come or devolved. 


(2) The attachment of a decree pending an appeal therefrom shall be 
deemed to be ata- interest entilUns the person who procured such attachment 
to the b.ncHt of sub-rule ( l)- 


Scope.— For .applicability of rule to devoluiinn of interest is necessary. A. 
I. R. 1930 Cal li3«S7 C. 170-50 C. L. J. 208-123 Ind. Cas. 250. Where in 
a case an order of adjudication was made against ihe mortgagor after the final 
decree w.as passed in the mortgage suit and it was contended (hat the cITicial 
assignee ought to have been m.aJe a party to the mongjge suit: //elJ th.tt 
Order 22, rule 10, did not g-ve to the oflicial Assignee a right to bsmadea party 


exect I Cat 51-57 C. 1143 J s« also 

30 0 >40 Ind Cas. 84S ; 43 M. L. J. 

cfo_ M. L. / 5t2. Rule to and not 

120 Ind. Cas 77 t see also 
A. I. K. iyay i‘ii. 444‘-»y2y »-• 4* v*'*- *-• y--** \ A. I R. 1929 Nag. 14*=* 

116 Inrt Cas. 657 (F. 0). Tins rule applies in case of subUiiuiion of person 
•" r"'«’«rnini;ve capacity and died 
. . ■ . Cal. 783 Execution 

. • • • ' • ' because he takes 

• * ■ ■ N. 93. It is doubt- 

• / 6 tii •, but see 44 M. 

. ■ * • '61. 

This rule is not applicable to devo’ution of interest by death. A. I. R. 1933 
171 Morigagee of deceased plalntifFs share is entitled to continue appeal 
and to bear full cosis of It 64 M- L. J. 4*9— A, I R. 1933 Mad. 411. On plaintiff’s 
in'olvency official assignee is not cntHled to be substituted in place of plaintifT. 
A 1 R jgii Nag. 6— 28 N. L. R. 34a Real owner may be substituted for the 
ostensible owner. A. I. R- lOJo Oudh 51. Decree-holder is not precluded from 
Drosecuiine proceedings to completion even if decree pending appeal is assigned. 

A 1 R. iQXo All. 380— 112 Ind. Ci5. 189 Right to institute suit means interest 
under rule 9. A. I R. 1928 Mad 946 Older is applicable to transfer inter vivos, 
69 Ind Cas."337=44 9*9 ® )• manager can claim substitution in place 

ofold.A I. R. 192* CaL 651 — 1 J4 Ind. Cas 413. In suit for foreclosure subsequent 
mortgagee paying eff prior morigagee can claim substitution. A. I. R. 1928 Nag. 
145 = 34 N.L R 119 Removal of trustee does not preclude him to conduct suit. 
A. J. R 1928 Mad 697 5 but see A. I. R. 1928 Mad. 246. This rule is applicable 
where the defendant’s interest devolves on Government during suit. A. I. R. 
1926 All 585 — 24A. L. J 726- Companies though going into liquidation continues 
as pkintiff. A I. R. 1926 Nag 303 “9 N. L. J, 4°. Where preceding rules are 
not applicable this rule applies A. 1. R. 1926 Lah. 181 ; A. I. R 1927 All. 272—49A. 
310. Attaching creditor has no tight to be brought on record. A. I. R. 1926 
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Nap. 67. Rule 10 Is not applicable to heir's assignee where heir Is not brought 
on record. 87 Ind. Cas. 402. Where le.ise is granted by trespasser during the 
pendency of suit for possession and »//«« acalnst him, lessee cannot be 
added as a patty on ground of interest. 27 C.W. N. 29*43 M. L. J. $89 = 24 Horn. 
L R. i2$t = 49 I A. Ind Cas. 973 (P.C.), Prc-cmplor making gift of 

right to continue suit is assignment. 2$ O. C. 319 = 70 Ind Cis. 53. Widow of 
judgment debtor can be substituted by posthumous son A. I. R. 1926 All 38$ = 24 
A L, J cSf. New trustee can come on record. Limitation Act has no effect. A, 
T. R. 19J7 hfaJ. 540 V A. I R. 1927 Oudh 156=3 Luck 464. Court must enquire 
into validity of assignment n hen disputed. A L R. 1925 Oudh 143 = 80 Ind, Cas. 
63*. In case of assignment during the pendency of suit, appellate Court cannot 
implead assignee as party under rule la A. I. R. 1934 All. 442 ; see also A 1 . R. 
1934 Lah. 190 Suit is not confined to cases of undisputed assignment, creation or 
devolution of interest A. I. R. 1934 Mad. 337. A receiver who is not a party to a 
suit brought by the insolvent has no interest in the suit and as such cannot validly 
assign the interest of the insolvent in the suit. 157 Ind, Cas. 900. This rule has 
no applicaiion to the transfer of a decree. 39 C. W. N. 961. Where a person 
whose suit is dismissed in the trial Court assigns his interest to a third party 
1 .1.^ ..-.rrtng of the decree and the institution 

■ CISC. A. I. U. 1935 Lah. 119. But 

' • ■ - . cree and before final decree, such 

• . ■ ■ * *. * 1935 Pat. 488 = 159 Ind. Cas. 725. 

• this section if fraud is alleged and 

' •*“ •-'* under the rule. 156 Ind. Cas. 152=42 L. W. 

1935 Mad. 433. Assumption of superintendence 

■ e a devolution of interest within the meaning 
>156 Ind. Cas. 99 o=A. I. R. (935 Oudh. 486. A 

deed of relirquishment does not amount to any assignment, creation or devolution 
of interest within the meaning of this rule. i 5 o lod. Cas. 801=1936 0 . W. N« 
i83 = A 1 R 1936 Oudh 224 A person who institutes a litigation may prosecute 
It to us conclusion notwithstanding a devolution of his interest in the property. 
The litigation wilt continue on his leave for the benefit of his successor, rsPar. 
507=163 Ind. Cas. 908-17 Pat. L T. 564=A. I. R. 1936 Pat. 420. The interest 
contemplated in rule 10 is interest in the subject-matter of the suit. 30 S. L. R. 
170=105 Ind. Cas. 305 = A. I. R. 1936 Sind 166: A. I. R. 1936 Lah. 652. The 
powers of Court to grant permission under this rule are discretionary. When 
such an application is made after great delayr and the delay is not properly 
complained the discretion should not be exercised. A- I. R. 1936 Lah. 652 ; 
see also A I R. 1936 Oudh 224=1936 O. W. N. 183; 15 P.at, 607=17 Pal. L. T. 
S64=A. I. R. 1936 Pat. 420 ; A. I. K. 1936 Mad. 7 ( 4*71 M. L. J. 307=1936 M. 
W.N, 771 = 164 Ind. Cas. 845; 149 Ind. Cas. 970 = 1934 A L. J. 832 — A.I. R. 
(934 All. 442, Transferee of a legal representative of a party has no right to 
continue the suit because this rule empowers the Court (0 grant leave to a peson 
who has taken an assignment from a party (/, t., a party already on the record! 
to continue the suit. A. 1 . R. (936 Pat. 123=17 Pat. L T. 73=15 Pat. 82. 

* ■" ^ •’ lower Court cannot be easily 

• " ‘ » " •. Order on application by 

• • • alable. 35 C. W. N. 296=A. 

' * ider this rule is appealable. 

■ i ' ‘ ' .i • •! M. L. J. 316=69 Ind. Cas. 

* e order on an application 

423 = 1935 M. W. N. 994. 

Limitation — Right to apply under Order XXII. r. 10, arises from day to day 
and hence is not affected by limitaiion. A. I, R. 1924 Cal 90=27 C. W. N. 710=75 
Ind. Cas. 255. 


1 1 . [S. 582 , First pura ] In the application of this Order to appeals, 
Appl.clion of Ordor lo =7 .!».■«>= bo 


appeals. 


held to include an appellant, the word “defen- 
dant” a respondent, and the word “suit” 
appeaL 

N. fJ.—For local amendments in Calcutta and Madras . — Vide infra. 

C. P. Code — 84 
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Soopo—Ai^pcal abates wholesale where respondent’s Iceel representatives arc 
not substituted in time in appeal by proprietors of villaRc. Ind. Cas. 9^2. Appeal 
against decree for possession and r/ieJw//ro/r/s abates by death of one of respondent*. 
72 Ind. Cas 479. Heirs being brought on record on appellant's deatli during ni;;h 
f'- ... — -1.- — . t • of I it. 1927 Horn. I3^j*"29 Ilur. 

I • ■ ■ ' ■ representative of respondent dying after 

*' • . ••not lie. A. 1 . R. 19:6 Lah, 329 “ 9 J 

■ abitemem of appeal against one 0|>eraies 

* ■ . • ■ " 1 Mad. 2Ja"35 M. L.W. io5;sec .also 

I' ‘ R. «933 Cal 6t. After abatement of an 

appeal the trial Court has no juriMiciion to go on with the proceedings taken in 


■ deceased co-owner the 


Application of 
proceedings. 


12 . fAVrr*.) Nothing in rules 3 , 4 and 8 
shall apply to proceedings in execution of a 
decree or order. 


M Fcr local amendment in Allahabad. — F/A i/tfrit. 

Scope.— Rule 12 does not introduce nesv rule of procedure. 55M. 35re»6i 
M. L. J. i*aA. I. R. 1932 M. 73 fF. B ). Rule 12 does not apply to appeals against 
orders in execution and hence Art. tSi, Limitation Act also does not apply. 55 M. 
ioo 6 «!iA. I. R. 1932 Mad. 374-63 M. L. J. S27 j see also 33 Bom. L. R. SsS-A. 1 . R. 
1931 Bom. 423 5 63 Ind. Cas, I22**3 r.at. L. I. 443 Legal representative upon 
decree-holder’s death cannot apply for substitution but should apply for conducting 
• execution or for fresh execution A. 1 . R. 19:6 Cal. 937-30 C. \V. N, 735-96 Ind. 
Cas. 378 : see also A. t. R. 19:7 AH 165 (F. H>.w49A. 500-25 A. L. 1 . 249; A. I. R. 
1925 Oudh 44S-87 Ind. Caj. 21 ;3oC. W.N. 361-88 Ind Cas. 21 (P. C.) ; but 
see A. I. R. 1931 Mad, 303-^0 M. L. J. 628-131 ■'’d. Cas. 610. Execution 
proceedings In Court of transfer is only suspended where judgment-debtor dies 
before decree-holder is completely satisfied. A.l.R. 1930 Sind i6->iSInd. Cas. 
221. Application to join legal representatives after preliminary and before final 
decree is not execution proceedings and is therefore controlled by Order X’XII, 
rules to and 4 only. A. I. R. 1926 Sir.d so ; see aho 82 Ind. Cas. 604 Rule 12 
excludes rules 3 and 4 fiam execution proceedings and does not prohibit the substi- 
tution of the name of the legal tepresentaiKe of the deceased decree-holder in 
....... I* »_ execution proceeding docs rot abate on the 

■ .... . is no bar 10 the execution continuing at the 

■ ■ ■ ■ ■ R. 1935 Tat. 117-13 Pat. 777 = 155 Ind. Ca«. 

• • Order 22, C. P. Code, apply to appccils against 
orders made in execution proceedings as to other .appeals. 38 P. L. R. 946= 164 
Ind. Cas. 605 = A. 1 . R. 1936 Lah. 1022. Rules 3,4ard8 apply in terms to suits 
while rule II makes these piovisioDS applicable to all appeals. As no distinction 


ORDER XXIII. 


WUhdrasvat atid Adjusltnenl of Suils. 

1. [S. 373 .] ( 1 ) At any time after the institution of a suit the plaintiff 


Withdrawal of suit or aban- 
donment of part of claim. 


may, as against all or any of the defen- 
dants, withdraw his suit or abandon p.*!!! of 
, bis claim. 


(2) Where the Court is satisfied— 

(n) that a suit must fail by reason of some formal defect, 
or 

(J) that there are other sufficient grounds for allowing the plaintiff to 
institute a fresh suit for the subject matter of a suit or part of a ciiim, 
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it may, on such term) as it thinks fitt grant the plaintiff permission to 
withdraw from such suit or abandon such part of a claim with liberty to 
institute a fresh suit in respect of the subject-matter of such suit or such part 
of a claim. 

(3) Where the plaintiff withdraws from a suit or abandons part of a claim, 
without the permission referred to in sub-rule (2), he shall be liable for such 
costs as the Court may award and shall be precluded from institutinj any fresh 

P .•* , -f .. c u * cJajni, 

'■ *. • liorire the Court to permit 

■ ^ : • • went of the others. 

Scope.— Order under Order 53, rule i.is not to be lightly p.assed and when pissed 
is not to be lightly set aside. A. I. R. 1931 All. tgn 131 |nd. C.is. 36. Cause of action 
IS equivalent to phrase “subject matter." A. I R. 1930 Lali. 937*= 130 Ind. Cas. 513. 
An order fnr the withdrawal with leave under Order 23, r. t (j), restores the parties 
to the position in which 'hey would have stood if the suit had not been filed and, there- 
fore, plaintiff can include portions of claim in the new suit though omitted in the 
first suit 84 Ind. Cas 483«3 Bur. L. J. 189. B.ir created by rule 13 has no 

appliciiion where • ' ' ' '* '■ p 

A I R >933 Lah. i < • • . • • ‘ ' ...... 

of action or iran , . . . * I : ■ , 

A I R. 1933 Lah. I ■ • * . 

446 Though tbe , • 

and Designs Act, • • • • I' ‘ 

Patents. 61 C 4Sc . • t '* • . • • 

conditions laid d • • ... 

under that provi* . « , ■ ■ ■ 

consistently with tiie utnet piuvisions 01 tne Coue. it i» weii-esiduiisnea uw iiidi 
if a suit IS so framed as to be open to the charge of muhifariousness the plaintiff 
must elect the cause of action which he is prepared to prosecute or the defendant 
against whom he will proceed, A. I R. 1935 Mad. 69&ai935 M. W. N. 737-4* 
L. W. 696-158 fnd. Cas. 909. Where an Appellate Court ciils for a finding on a 
new issue and an application !s made by the ptaimifTunder Order 23, rule 1, the 
Appellate Court has jurisdiction to pass orders under it. A. I. R. 1935 Mad. 445*” I5(^ 
Ind. Cas. 799 


1033 Objections by defendant do not prove that there are formal defects. Court 
must be satisfied that there are such defects. iiO.L.J 3Si®»79 Ind. Cas. 1031; 
see also 64 Ind. Cas. 556 j 48 Ind. Cas 97=3 P. L. J. 651 j 43 Ind. Cas. 985-7 
L. W. 131; 43 Ind. Cas 346. Objections to juri^iclion and Court-fees are formal 
defects. 41 M. 701 = 35 M.L J. 27=46 Ind. Cas 265 Formal defects need not be 
in pleadings. 34 C. W. N. 578=127 Ind. Cas. 549. Institution of suit against 
insolvent without permission of Court Is formal defect. A. I. R. 1925 Rang. 105=2 
Rang. 643 = 84 lod. Cas. 909 Where neither application, nor order made upon it, 
stating formal defect, order is bad for material irregularity. A. I. R. 1931 Cal. 107= 
34 C. W. N. 912=130 Ind Cas. 142; 34 C W. N. 912 = A. I. R. 1931 Cal. 107. 
borne necessary parties are not impleaded is not formal defect. A I. R. 1934 Cal. 59. 
In such a case no wiihdravral is allowed. Ibid ^ 

Grounds for withdrawal. — Court should state grounds for allowing the suit 
to be withdrawn with leave to bring fresh suit. A. 1. R. 1931 All. 19= 132 Ind. Cas. 
36. Order granting withdrawal with right to file fresh suit made in absence of 
formal defect or sufficient cause is absolutely without j'urisdictioo. A. I. R 1930 Lah. 
175 = 124 Ind. Cas. 6S6 : see also A. I. R. 1928 Oudh 482= 5 O. W. N. 61 ; 48 Ind. 
Cas. 1005 ; A. I. R. 1927 All. 522=49 A. 459=2$ A. L. J. 484 ; 90 Ind. Cas. 217 = 
A. I. R. 192 6 Pal. 1285 21 L.W. 282=88 Ind. Cas. 6655 39 C.L.J. 371-84 Ind. 
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Cas 372 ; 2o A. L. J. 90064 Ind. Cas. 94B. For an Appellate Court to act under 
Order XXIII, r. I, cl.iusc (2), there must be either §ome formal defect or samelliins 
in the nauite of a formal tlefcct tjuulem gtntrit under clause (bj, Olherwitethe 
Court cannot act under the order. A. I, R 1922 Cal. ?8"76 Inti. C.as, 4P4 Sufiicient 
prounds must be of the nature of formal defect. A. I. It, 1928 Mad. jo8j-»ti2 Ind 
Cas. 312; scealso 46 Ind. Cas i8i« 1 17 I*. W. U, J918 ; 25 C. L. J. 4S< = 39 lod. 
Cas, 963 ; A. I. K. 1930 Lab. 75; A. I R. 1926 IJom. 3i5«-5o U. I92“28 llotn L. 
R. 440 ; A. I. R. 1925 I268«22 L \V. 515"9I fnd. Cas. 292 ; 79 fnJ Cis. 

1033»=*27 O. C. 23t, “Other suOlcicnt proumts” in fub*cl. (b) shoul.l be <y2/r<i!rw 

■■ '■ ■ ‘ ’ ’ ' • ■ ’ • 21 L. W. 2S2-88 Ind C.as. 6O3 5 A. I. K. 

■ • -i M.701. Inability to produce important 

' * * ■ ■ ' ‘ . Cas, 639*=2 I*. L. T. 634 5 see .also A. I. 

; t j . , 1 lod. C.as. 4J3 ; 78 Ind. Cas. I2i 5 90 Ind. 

Cas. 632 = 26 P. L. K. 3*0 Leave should not be granted where defect can be cured 
by amendment of plaint. 46 Ind. Cas. 603=21 O. C. 65. An application to withdraw 
suit with liberty to bring a fresh suit. o.a the ground tint notices on the heirs could 
not be served, does not iie. 24 Bom. L R. 909-47 B. 92 = 75 Ind. Cas 283 Where 
the plaintiff for fe.ar of failure in his case desires to withdraw to be able to brieg 
.another suit on completely diflerem atlepations, this rule docs not apply. 81 Ind. 
Cas. 2?6. Withdrawal should I “ " 

for phinuirs default and such ... , ■ , 

N. 9t2=A. I. R. I93t Cal. 107. •• • • ■ , • • - 

submit formal proof of dccumer * ^ . ■ 

50A. 835. The words •'subject'ra.nter" •• ' '■ 

1924 Oudh 181-74 Ind. Cas. 56. The • • • • ■ ’ 

than the words used in the preceding cl. • • ■■ 

ground n.entioned in clause (b) must be • , ’ • 

■formal defect." 34 C, W. N. S78-A I. R. 1931 Cal. r63 ; see also A. I. R. 2934 
All. 214. 

^ Sub section (2)— Clauses (a) and (b) must be read together Clause (a) 


Is quite plain, and there is scope for (he introduction of r/wmVflv rvU •, /#/>/. ‘Ihit 
clause can be interpreted so as to gi\e the Court authority to pass an order upon 
any grounds which appears to it to be ••sufficient grounds" whether they are in the 
nature of formal defects or not. 1934 A. L. ). S2i = A. 1. R. 1934AII. 214; see also 
A. I. R. 1934 Lab. 735 S i* O. \V. N. 557-A. 1. K. 1934 Oudh. 257- A suit may 
only be withdrawn under clause (b) ol sub-rule (2) of rule i, when the “other sufficient 
grounds" are closely analogous to the ground given in clause i. Clause: deals 


Cas. 263 '“The language of rule 2 (2) (a) implies that a Court has jurisdiction to 
permit withdrawal of a suit only while the suit is pending before li, that is, at any 
lime before it passes a decree. 39 C. W. N. 586. Where a plaintiff has been allowed 
to withdraw a suit under this rule with liberty to bring a fresh suit on condition that 
he pays the defendant's cost and the order fiws no date for payment of cost, a suit 
may be instituted before payment of cost. A. I. R. 1935 Nag. S6=3* N. L. R. 766 
^ 1 S 7 Ind. Cas 287. • : 

Leave to withdraw. — Withdrawal must be one with permission of Court. 
A. I. R. 1928 Rang. 273 = 6 Rang. 491 ' Order granting withdrawal of suit or appeal 
must be a sufficient ground and supported on sound reasons A. I. R 1931 Cal. 
336=35 C. W. N. II3 ; 34 C. VV. N, gia. Application to withdraw suit should 
not be granted ID the absence of other parlies interested. A. I. R. J930 Nag. 151 = 
13 N. L. J 93. Withdrawal of suit or appeal does not amount to decree. A. I. R. 
1928 Mad. 416=51 M. 664 j see alsoA I R. 1928 All. 679= 50 A 6o3. Court on 
its own motion can pass an order and an application by plaintiff is not necessary. 
A.1. 1^2927 Nag. 303=20 N. L. J. 242; see aJsoA,J.K, 2926 Mad. 594=3i 



o. 23. r. M 


Tits coon or aviL pnocEouRs. 


(iV) 


L. W. 367. Order grantinK permission under this rule is laniamount lo leave 10 
withdraw, with li 1 >etly to iiulilule {resh suit on the same cause of action. A I R. 
191& Pat. 259=7 P. L. T. 49 ; see also A. I. R 1934 AI'. sgt. lilTeci of conditional 
order is that the suit is deemed to he pending in Couit till the condition is luKilleil. 
A. I. R. 1926 Pat. 4C9=5Pat3c6. A plaintilT should not he allowed to withdraw 
suit with liberty to bring a fresh suit after an appeal hns been filed against the 
appellate decree 45 Ind. Cas. 913. Permission to wiihdr.nw suit does not me.nn 
*■ ■■ ' ■ ■ ' ' * '' i provide lo the effect in the 

■ ■ • M. L J. 594-70 Ind. Cas. 432 

71 Ind. Cas. 2SII — 44 M. L 

kuw k^uuik iiia» to- watcumstances contemplated in the 

rule exist, then it cannot maVe the order for wilhdraw.it with liberty. 64 Ind. Cns. 
337 = 3 Pat L. T. So 5 see .nho 61 InJ Cas. 5840]$ N. L. R. 30, Leave can be 
granted to withdr.nw a p.iit of the claim with liberty to bting.n fresh suit on the 
ground of misjoinder of causes of action and parties 64 Ind Cas. 82. On an 
application fer permission to withdcaw a suit uilh liberty to bring a fresh sui', the 
Court cannot merely grant such permission without granting .also leave to bring a 
fresh suit. A, I. R 1921 Pat 360 = 56 Ind. Cas. 286 Where a Court in dismissing 
a suit remarks that the pIain(iiT» are at Iibetty to file a fresh suit, but there was no 


•I must ue iieaiea as iiiuivistuie. A. 1 k. 193J Miu. 155— >j.> iim. u.is. jiu. 
Where sutt for permission of three plots of land on basis of sale certificates, plamtiff 
was allowed to withdraw claim in respect of one of the plo.s as number having been 
wrongly entered insleal of another number. 145 Ini Cas. 22:*“ A. I. R 1933 Oudh 
225 = 10 O \V N 3tt. Where plamtifT is suing in representative character, he 
cannot put an end to it byimerely withdrawm^g from it. A. I. P. 1934 All 4 Mere 

■ . 4 < 


drawal of previous suit, with reference to which the bar under Order 23, rule 2, has 

•• . ‘ • • within 

juris- 

uiciiuu lu eiueiiaiti a new sun unless me costs luve occu paiu wiiuia me periou fixed. 
39 C. W. N. 330. 


Withdrawal without leave. — ^This rule extends to fresh suit only and not 
to applications. A. 1 R. 1928 Mad. 1165. Where a Court allows withdrawal 

svithout liberty to bring a fr* ’ ' ' " . -» « . — - - ^ot 

be brought. 40 M. L. J. it ad. 

Cas. 408 = 29 C. U J. 1 ; O. 

SV. N. 66i = A I R. 1935 Ou- . -31 

P. L R. 383 ; A. I. R. j >2 ; 

A. I. R. 1928 All 6g8= 1929 • od. 

Cas 478= 136 P. R. 1919. 10 

a fresh suit on the ground that permission to bring a fresh suit had not been taken 
from the Court at the time of the withdrawal of the former suit. A. I. R. 1934 Lab. 
721 ; 151 Ind. Cas. 458=38 C. W. N. 133=A I. R. 1934 Cal. 433. The withdrawal 
of a suit instituted by partners who have not been registered as a firm under the 
Partnership Act is no bar to a fresh suit filed by them on the same cause of action, 
after they get themselves registered as a firm The latter suit is techincally a suit 
by adiflerent plainufT. A. I K. 1936 Mad 697 — 1936 M. W. N.^ 888=164 Ind. Cas. 
748. With respect to the application of Order 23. rule 1, a suit for partition should 
be treated difTerently, and a subsequent suit for partition of the same property 
involved in the previous suit is not barred under Order 23, rule t by the dismissal 
of the previous suit, even though no permission to Institute a fresh suit w*as obtained 
when the previous suit was dismissed on the ground of compromise, the reason being 
that the tight to bring a suit for partition unlike other suits is a coutmuing right, and 
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as soon as llie defendmls failed to carry out the compromise, the parties are relegated 
to ihctr rights as they existed prior to the comprom-se, A. I. R. 1935 Mad. 909 = 
1935 W. N. 985 = 42 U W. F43-69 M. L. J. 401. 

Form of ordor. — Where an apphcit'on under Onler XXIII, rule i.cotalnsa 
prayer for permission ta bring a fresh suit hot the order of the Court on the applic.!* 
tion Only says "withdrawn — file," the permission prayed for is gr-inted. A 1. R. 
1927 Oudh 3^= 130 Ind. Cas. 510 ; see also 67 Ind. Cas. I002 = 2t Lnh, L I. 242; 
44 Ind. Cas. 889*034 M. 1-. J. 535. The Court can impose the limitation of time f'>f 
institution of the subsequent suit at a time of tviihdrsual of the first. 44 Tb 939=2: 
Horn. L. R 939=58 Ind. Cas 45 Where a plaint fT applies for a withdrawal of 
suit with permission to bring a fresh suit, the Court has no power to decide the 
application .illowirg the suit to t>e withdrawn and refusing the permission to bring a 
fresh suit. 56 Ind Cas 286= i l*a». L. T. 292 : see also 1 Rat. L. T. 299=50 lad. 
Cas. 756. Where there ts no apphcaiiott and no withdrawal the suit is dismissed. 
10 O L J 132 = 74 Ind Cas. 549. A permission for fresh suit must be expressly 
Ri»er. 9 1’. R. J9!6=37 Ind. Cas, uS. An order recorded after the witlidranal 
of a claim petition under Order 21, rule 62. that “the proceedings are dropped" is 
equivalent to an order tinder this rule 79 Ind. C.ts. 1002 = 20 N. L. R. 106 ; but see 
74 Ind. Cas. 549- to O L j 132. 

Effect of order — Where a su't is allowed to be nithdrawn with leave to bring 
a fresh suit it should be tegaided as never brought. It does not give fresh cause 
of action nor starts fresh limitation. 29 C. W. N. 755 = 41 C. L. J. 456 = 52 Cal. 
E94 (F. B )»=88 Ind. Cas 637. Section 14 docs not apply to cases where the suit is 
withdrawn under Order 23. rule 1. A. I. R. 19:8 AIL 4or. Where a prior suit between 
the parties has been permuted to be withdrawn uiih liberty to institute a fresh suit, 
it is not open to the defemhint in the subsequent suit to object to the maintainabiluy 
of the 8ui‘ *'■" — *— » t t before leave to with* 

draw the si • • • ..... going behind 

the order • * . • i, , . L, J. sog-A. I. R. 

1935 

Appellate Court.— Appellate Court can also gr.'int wiihdraw.il of a suit. A I. K. 
1929 M.td. 36=114 Ind. Cas. SS7 ; see also A I. K. 19:6 Nag 444 5 4^ A. 27=15 
A L, J. 809 = 42 Ind. Cas 856: 59 ind Cas. 2to=4S B. 206 ; 57 Ind. Cas. 53° = 4t B. 
598 = 22 Bern. L. R. 774 5 A f. R. 1924 All 260=74 Ind. Cas. 874 » 38 P. L R 319. 
An appellate Court cannot under Order 23. rule 1 <2), .illow a suit to be withdrawn 
m appeal as distinguished from the appeal itself, wiib liberty to insiitiite a fresh suit 
as that would amount to set aside the decree m the suit 51 Ind. Cas. 579= 18 S L. 
R. 72 ; see also 46 Ind Cas. 392 = 3 I* L. J. 404 ; A 1. R. 1734 All. 214. The Court 

^ -J— ^ n ,0 nithdraiv a suit with liberty to 

• • case where the Appellate Court dis* 

• • nJ of some formal defect and by 

• ’te decree of the trial Court ought to 

. ..■ ' . »86=E6 lod. Cas. 1029 • see also 60 

Ind. Cas. 899=19 A. L. J. 47. Ao Appellate Court should not allow a suit to be 
. . , . . . -.t. . — u, /...I. , •• qicre successful plaintiff. 61 Ind Cas. 

1 •'4 * • not apply to the case of a plaintilT res* 

» ** 4 Ind Cas. 4. Effect of appellate Courts 

• • esh suit IS to wipe out lower Courts 

EsfeCutioQ proceediQga —Order 23 does not apply to the execution proceed- 
ings. A. I. R. 1922 Pat. 535= * 232=65 I“d. Cas. 122. 

rower of CO plaintiffs. — One of several plaintiS's cannet withdraw a suit 
without obtaining the consejt of all. 2 U. P. L. R. (B. R.) 33=55 lud. Cas. 926 ; see 
also 52 Ind. Cas. 183 = 1 U.P.L.R. (B. R ) 14 5 60 Ind. Cas. 592 = 2 U. P. L. R. 
(D. R.l 105 ; A. 1. R. 1928 Mad. 496j i Pat, 228=A. I. R. 19*2 Pat. 489 ; A. 1. R. 
1933 Mad 824=63 M. L. J. 693. An appellant can withdraw from an appeal 
under sub-rule (il of r. i, Order XXIII, without the consent of the co-appellants, sub- 
rule (4) of r. i does not govern rule 1. A I. R. 1927 Bom. 244 = 29 Bom, L. R. 299= 
101 Ind. Cas. 348. 

Minor.— Court should jealously guard the interest of minors and should not 
allow a suit 10 be instituted on a minor's behalf to be withdrawn without being satis- 
fied that it is for hiS benefit. 47 Ind, Cas So8=59 P. R. 1919 
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Late Btage— A pUintifT has no absolute r>Kht to withdraw hit suit in appeal. 
A. 1 R. 1923 Oudh 252«-77 Ind. Cas. 874 ; see .ilso 46 M. 8ii*=«4S M. L. J. 212=* 
A. I. R. 1924 Mad. 79=74 Ind. Cat. 4 j A. I R. 1926 All. 548 = 24 A. L. J. 721. 
Withdrawal with right to bring fresh suit should not be granted in appeal where suit 
in trial Court is decided on merits A I. R. 1929 Cal. 88 = 55 C. 1067 = 113 Ind. C.is. 
845 ; 41 C. L. J. 168 = 86 Ind. Cas 1039 PbintifT can withdraw pin of his claim 
to give jurisdiction, even after evidence and arguments are heard. 116 Ind. Cas. 
823 Rvidcnce being meagre is no ground to .allow withdrawal of the suit under 
Order XXIII, rule 1 or under s i5i. A. I. R. 1929 Horn 320=31 Bom. L R. 613 
= I J9 Ind. Cas. 773 ; see .also 85 Ind. Cas. 324 i A. I R. igt6 Mad 126. With- 
drawal of suit, after reaching Letters Patent appeal cannot be granted unless 
defendants consent to it. A. I. R. 1930 Pat. 410= 12 P. L. T. 280= 129 Ind. Cas. 

543. 

Order as to coats— Where suit was allowed to be withdr.awn on payment 
of cost, cost may be paid after filing second suit. A. I. R. 1929 Mag. 135^^^ N.L.R. 
171. Where leave to withdraw suit with liberty is granted, Court must follow the 
eaent. 25 Bom. L. R 242 = 470. 559-72 Ind. Cas. 324 When permission Is 
granted to withdraw a suit on p.ayrient ol costa, the payment of costs is not .a 
condition precedent to the institution of the suit and non-payment will not debar 
the plainiiff hom filing a fresh suit. 45 Ind. Cas. 969=7 L. W. 557 ; see aUo A. 1 R. 
19:7 Lah 159=99 Ind. Cas. 420 ; A. I. R. 1933 AH. 810=1933 A. L. J, 1350, A. 1. 
R. 5926 P.at. 472»95 Ind. Cas. 875 ; 64 Ind Cas 738 (Cal.) ; 44 Ind. Cas. 79=3 Pat. 
L. 3 63 = 4rai. L. W. 134 } but see 38 lod. Cas 476 { 83 Ind. Cas. 9S8 = 39 C. L. J. 
3675 A. I. R. 1931 Bom. 257=33 Bom, L. R. 278. Cost should ordinarily be 
allowed to the defendant. A. I. R 1932 Mad. 714 = 36 M. L. W. 646, 

Finality of order.— An appeal does not He from an order passed under Order 
XXllI, rule t, allowing a suit to be withdrawn with liberty to bring a fresh suit. 
A. 1 R, 1926 Oudh, 185 = 88 Ind Cas. 1029 The mere fact that the Court may 
have exercised a wrong discreation is not sufficient to bring the case within the 
purview ol s. 115. A. I R. 1927 All. 750 = 25 A. L. J. 838= 103 Ind, Cas. 372 5 see 
also A. I R. 1931 All tg. The Court trying the subsequent suit cannot enquire 
whether the Court which granted the plamtm's permission to withdraw the first suit 


24 C. W. N. 723 (F. B.). An order under this rule beyond the competency of the 
Court 18 ,an order passed in irregular exercise of jurisdiction as not a nullity. 40 
Ind. Cas. 611 = 32 M. L J. 434*(i9i7) M. W. N. 234. 

Mortgage suit.— (1916) I M. W. N.i7i«3? Ind. Cas. 624. 

Partition suit.— In a partition suit, after compromise -the plaintiff cannot 
withdraw the suit. 49 B. 672=27 Dora. L. ” *" > r- • 

suit a defendant seeking a share is in il ■ 
cannot withdraw without the permission of 

; see also A I. R 1926 All. 582=24 A * • • i 

905. Where a member of a family withdraws a suit for partition, he can bring 
another suit for the possession of his share of the property 6y reason of Order 23, 
rule I. 20 L. W 540=83 Ind. Cas. 84. 

Probate Proceedings —Order XXIII, rule i, does not apply to probate procee- 
dings. 67 Ind. Cas. 1002 = 2 Lab. L. j 242 ; see also 40 Ind. Cas. 345 = 2 Pat. L. J. 
535 = 5 Pat. L. W. 230 Where probate application being incomplete was allowed to 
be withdrawn, a fresh application for letters of administration is not barred. A. 1, R, 
1932 Lah 290=132 Ind. Cas. 224 

Public trust — Where in a scheme suit under s. 92 of the Code, the plaintiff 
applies to withdraw the suit to prevent the Court from deciding the suit on merits, 
the Court can transpose some of the defendants as plaintiffs and proceed with 
the suit notwithstanding the withdrawil of the plaintiffs. 12 L.W. 25 = 59 Ind. 
Cas 233. 

Revision. — ^The High Court can revise an order passed under this rule if 
that order proceeds on grounds other than those laid down in rule 1. 90 
Ind. Cas. 632 = 26 P. L. R. 319=7 Lab. L. J. 290 ; see also 92 Ind. Cas. 
1030; J07 Ind. Cas. 887-5 O- W. N. 6i = A, I. R. 1928 Oudh 482=3 
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Luck. 403=5 O, W. N. 61; A. L R. 1917 All. 704 = 25 A. L. J. 870; 
95 Ind. Cas. 5565 A. I. R 1925 All. 466-47 A. 325 = 87 Ind. Ca«. 175 J 35 
Cas 843 ; 44 C. 454 = 25 C. L. J. 455-39 Ind. Ca*. 969 ; 5 Pat L. W. 104 = 3 I'.u L 
J 460 = 46 Ind. Ca«. 179; 72 I nd. Cas 10345 70 In<l. Cas. 484 : 6S Ind, Cas. 753 ; 
64 Ind. Cas. 337 = 3 ?. L T. £0-1 j*ai. 91 (F. B ) 5 61 Ind. Cas. 584-18 N.L.U. 30. 
\Vhi*rc a Court below fails 10 exercise a judicial discreiion an order under this rule 
can be levlsed 79 Ind. Cas 1031=* 1 1 O. L J. 351. Order under th’s rule pissed 
without the conditions required hy the section bein;; complied with, is without jaris- 
dlction and m.iy be made subject to revision 78 Ind. Cas 121 ; see also 40 Ind. Cas. 
77. Where the Court passing the order under Order XXIII, rule i, has exercised its 
fliscrction, no revision lies. A. I. R 1926 All. 518=24 A. L.J. 721=56 Ind. Cas 4S0. 
Where a judicial discretion has been txefctstti, the High Court cannot interfere, 
merely on the ground that had the m,ailcr come before that Court as a substantive 
application, or by way of apre.al it miRlit not have t.aken the same view of the facts 

of the casein llieir apphc-ation to the provisions of Order X.XIII, r. I. commended 
itself to the Court below. 60 Ind. Cas. £99— 19 A. L. j, 47 s see also 1930 A. L. J. 
1209 = 125 Ind Cas. 580 5 A. I. U. 1934 AH 2 * 4 . It is meieri.al irregularity to grant 
permission ef wiihdrawnl without recording reasons A. I. R 1928 AH. 98 = 50 A. 
109=106 Ind. Cas 431 . see nUo 35 C. W N. ii2=A. I. R. 1931 Cal. 336. Enter* 
taining phintiff's application to withdraw suit and bringing fresh one owing to 
defect in plaint .amounts in exercising jurisdiciioa. A. 1 R. 1932 Lab. 360= 136 lod. 
Cas, 1=33!’. L.R. 275 * Where Court acts with material irreguhrity, mistake can 
he corrected under ss. 151 and 152 A. I R. 1934 Rang, mS. No appeal lies 
.against an order passe 1 under Order 23, lule (i), dismissing a suit as withdrawn by 
theplaintin’i. 193S 0 . W. N. 842- 156 Ind. Cas. 990- A. 1 , R, 1935 Ouih 486. 


2 . [S. 37 d] In 

Limitation law not 
by first suit- 

been instituted. 


any fresh suit instituted on psrmlstion granted under 
affected preceding rule, the plaintiff shall 

be bound by the law of limitation in the 
same manner as if the first suit had not 


Scope.— The rule contained in this rule vh., that when a suit is wlihilrawn 
with le.ave to bring a fresh suit, the phintiff shill be bound bv the law of 
limitation m the same manner as if the first suit hid not been brought does not 
apply to execution proceedings, in D. 625 see alsoi7A. ie6. As regard! whether 
section 14 of the Limitation Act applies, 290.2191350 924- 


3 , [S. 375 .) Where it ts proved to the satisfaction of the Court that 

_ , , a suit has been adjusted wholly or in part by 

Compro i j 3 . lawful agreement or compromise, or where 

the defendant sitisfies the plaintiff in respect of the whole or any part of 
the subject matter of the suit, the Court shill order such agreement, com- 
promise or satisfaction to b2 recorded and shall piss a decree in accordance 
therewith so far as it relates to the suit. 


AT. n . — For local amendment in Rangoon.— Fz/fe infra 

Scope. — Orderly, rule 3, contemplates an adiustment by a lawful agreement 
or compromise that is an adjustment by act of pinies and not an adjustment 
which has a stuutory operation. A. I R. 1937 Cal 381. Whether the compro- 
mise under Order 23, rule 3, C P. Code, in a suit does or does not rdaie to 
the suit wiihin the meaning of Order 23. rule 3, is in each case a question of 
fact depending upon the particular facts of each case. A. I. R. 1937 SinJ 19a 
A decree dismissing the suit on the ground that a plea in bar of the suit 
on the basis of an alleged compromise is established is not one made under 
Older XXUl. rules 46 Ind. Cas. 775. Suit in rule 3, includes appellate stages 
and execution proceedings that follow a decree. 62 Ind. Cas. 608 = 6 Pat L J. 
253 = 2 Pat. L. T. 273 Under rule i the Court deals with plaintiff alone, but 
under rule 3 it deals with plaintiff and defendant and finds out if there is any 
agreement between them for compromise. 37 Ind. Cas. 431. Injuncdou can be 
passed with the consent of the parties , but it muse be by order of Court. A. 
I. R. 1924 Cal. 402 Where party has no interest, his consent to compromise 
Is not necessary. A. I. R. i934'Lah 34. Compromise not recorded under rule 
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34 C. W. N. ioGS>bA. 1. U. I93t Cal. 205. A p.iriy m whose favour a decree or 
order is passed can sel il aside by adjusiment or compromise under this rule. 47 
Ind. Cas. 817. 

* ** *■ ‘ . I be refused if lawful. 13 l’.af. 3S9*»A. I. R* 

. ' • ■ * promise amounts to adjustment depends on 

• . ' • . , * wheiher terms arc to he performed tn future 

or in present. A. I. R. 1933 Lah. 733. Valid award even without intervention of 
Court can be Riven effect to adjustment. A. I. It. 1931 Nag. fc6=.j3 N. L. J. 3j7 ; 
A. 1. R. «93i bom. 3<3= 55 R- 5®3“33 Rof"' L. R. 7S9 ; 67 Ind. Cas. 133=3 Ub. L 
J. 162 ; but see 31 1*. L. R. 23J»=A. I. It. 1930 Lah. 335. In a full Hcnch cf the 
Alhhabad High Court, it has been held tlut an award arrived .at by a reference if 
the subject-matter of an appeal to an atbitt.ation pending the appeal cannot be recog- 
nised as an 'adjustment by lawful agtttmtnt' by the panics to the appeal or as a 
“compromise". A compromise is the direct result of anlagrccment between the parties. 
Giving the words of r. 3 their phain meaning, an atbitratton cannot come within the 
purview of rule 3. 47 A. 637-33 A.L.J. 561-88 Ind. Cas. 768 (F.B). This rule 

15 ajc invful. If an agreement IS 

• bject of an adjustment so as to 
■ ■ : * . the case, A. 1. It. 1926 Nag. 

'• ' * •: * g suit docs not terminate liiiga* 

tion it creates no right and is not compromise. A. I K. 1926 Korn, 04 — 37 Dorn. I.. 
IL 1441 5 see also A. 1. R. 1928 Cal. loS— 46 C. L. J. 353. A compromise under 
which a plaintin'agtecs to withdraw his suit against some defend.ants only is valid. 
A. 1. R. 2930 Sind 317- U3 litd. Cas. 693- Tatties cannot adjust a preliminary 
dectee between themselves out of Couriand get such adjustment enfoiceo under this 
rule, >n as much as this rule relates to adjustment of suit and cot to a satisfaction 
ofadecree. A. 1. K 1930 Mad. Jo;=3o U \V. 551- 1929 M. \V. N. 867. Where 
a decision of Court of justice depends on an agreement dependioguponcostin- 
gencies beyoad the control of parties, It is not an adjustment. A. I. K. 1927 Oudb 
S32-103 Ind. Cas. 470 : see also 78 Ind. Cas. 540-37 O. C. 157-11 O. L. J. 306. 
An agreement between the parties to a sun to abide by the decision which may be 
made in another proceeding is tantamount 10 bd adjustment of the suit when that 
decision IS actually passed. 51 Ind. Cas. $40-8 L. W. 470 ; tee also 8o Ind. Cas. 
16-A. I. R. 1924 All. 570 ; A.I.R. 1930 Uom. 431-33 Uom. L. R. 389“54 D. 696. 
Courts will not allow an agreement entered into by parties prior to decree to treat 
the decree to be passed as in part loezecuuble. 43 M. 7:5-39 M. L. J. 322-56 
Ind. Cas. 976. The paymeot of the mortgage money, due on a preliminiry decree, 
made out of Court, if certified by the dectee-holJcr, can be treated as an adjust- 
ment of the suit under this rule. 1935 'V. N. loSy—isS Ind. Cas. 419 Where 

the parties to the suit request the Court lo adopt a certain procedure and to decree, 

- - "* ' 'Td, and make an endorsement to that effect 

. ' go behind u or appeal against the decree 

• ^ ^ •• »t- 164 Ind. Cas. 611-44 L. W. 351 -A. I. R. 


Arbitration.— If the parties in a sun have referred their differences to arbitration 
without an order of the Court, the award can be recorded under Order X.XIII, rule 3 
A I. R. 2932 Oudh 137-8 O. W. N. 71 ; see also A. I R 1931 Kang 58 = 9 Rang. 
30=131 Ind. Cas. 57 ; A. I R l9J* Nag 66=13 N. L J.237 ,A.l R 1927 Bom. 
1^5^51 B. 908— 39 Bom. L. IL 235l» A. I. R. 1937 Mad. 1136=55 M L J 444= 
104 Ind. Cas. 674 ; A. I. R. 1928 Nag. 173=24 N. L. R SS ) A 1 R. 1928 Mad. 
1025 = 52 M. 800 = 55 M. L. J 2 439 ; A, I. K. 1931 Nag. 66-13 N. L. J. 237 ; A.I.R. 
. T _t. o I .a I R. Nag. 405 — 23 N. L. R. 100 ; A I.R. 

• . A. I. IL 1925 Mad. 50 ; A. I. R. 1932 Pat. 3oS 

■ . *•=75 Ind. Cas. 102 ; A. 1. R. 1922 Oudh 

■ . ■ . . 29 2 49 hid. Cas. 746 ; but see 69 Ind, Cas. 

Sc8 ; 8S Ind. Cas. 768=47 A. 637=23 A. L. J 561 (f. U) 5 A. I. R. 1933 All. 
956; A. I. R. 2936 Nag. 8=32 N. L. R. (Sup) 73, Arbitration m pending suit 
is subject to the control of the Court. ^ Parlies cannot deprive the Court of its juris- 
diction by private reference to arbitration, and no award made on such reference, 
unless consented lo by both parlies, can be enforced in suit, either by treating it as 
an adjustment of the matters in dispute under rule 3, Order XXIil, or under the 
general law of contracts. A. 1. R. 1927 Cal. 887=47 C. L. ]. 59 = 104 ind Cas. 360 ; 
see also 88 Ind. Cas. 61 = 18 S, L. R. Ill J 60 C. L. J. 173 Where after the parties 
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13« Ind. Cas <43. An award made on a reference 10 arbitration without the 
inierveniion of the Court, pending a smt, does not come within the purview of 
Order 23, rule \ C. P. Code and cannot be enforced unless consented to by both 
parlies. A. 1 . R. 1934 Cal. 643*38 C. W. N, 648=151 Ind. Cas. 661. 

Lawful aKrooment.— The Court, before it records a compromise, must be 
satisfied that the suit has been adjusted wholly or in part by any lawful agreement 
or compromise. S3 Ind. C.is 606=51 C. 432 ; 53 Ind. Cas. 833=4 P. L. J. 580 ; 55 
Ind. Cas. 504 5 A I. R. 1924 Ctl. I5')=3SC. L. J. 272 = 80 Ind. Cas. 307. Where 
all parlies do not assent to a compromise the compromise is not lawful 86 Ind. Cas. 
361=6 Lab. L.J 604 : see also 69 Ind. Cas. 395 Where the claim is beyond the 
jurisdiction ol the trial Court, it c.annot pass a compromise decree. (1922) M. W. N. 


there is withdrawal of ceitain criminal prosecutions, compoundable by law. A. 1 . R. 
1930 Lah. 862 = 31 P. L. R 225 Where a compromise decree is attacked on the 
ground that the compromise 1$ brought about by undue influencei coercion and 
compulsion, a regular suit will lie 85 Ind Cas. 557 = A. I. R. 1925 All. 266. As 
regards what compromise is not lawful. voiSr A I R. 1927 Lah. 546 = 103 Ind. Cas. 
80 : lo 5 Ind. Cas. 645 = 9 P. L. T. 214 {moAant exceeding bis power) ; A. 1 R 1930 
Mad 305 = 53 ^S. Where an agreement to compromise is incohate, it should 

be proved by evidence that after the date the agreement was completed and in 
the absence of such proof the agiecmeut cannot be given cHect to. A. I R. 1930 
Sind 217= 123 Ind. Cas. 693. Where a compromise 1$ filed in Court but repudiated 
by some cf the parties to it. the Court must hold an enquiry under Order 23, rule 3. 
A.!. R. 1919 Pat. 102=116 Ind. Cas. 524 For instances of lawful agreement, 
vitfe A 1 . R. 1929 Oudh 63= 5 O W. N 1081 ; A I. R 1929 Pat. 495 ; A, I. R 
1927 I’. C. 204=32 C. W. N. 93 = 24 Bom L. R, 1376 (P. C.) ; A. I R 1927 P. C. 
57 = 51 B 442 = 52 M. L. J. 466=31 C. W. N. 649(P, C.) 5 A I. R. 1926 All. 278= 
24 A. L. J. 210 ; A I R. J914 P C. 202=26 Bom L. R. 772=45 M. L J. I36(P.C.) 
= 83 Ind Cas. 380; 55 Ind Cas. 716 A compromise alTeciing the rights of a 
person who is not a party (o tc cannot be constdered to be lawful, and a decree 
passed thereon is liable to be set aside. 38 P. L. R 283. 

Duty of Court — S Coort to which a petition of compromise is presented 
should not del.ay in passing order for recording the compromise. Under this rule the 
Court IS to pass an order directing the compromise to be recorded and this should 
be done at once. 15 Pat. 456=163 Ind Cas 675 = A. I R. 193^ Pat. 4 ^ 1 . The 
Court IS also to pass a decree in accordance wuh the compromise so far as it relates 
to the suit and the passing of the decree may, if necessary, be posipooed till the 
hearing of the suit if there t, a question as to how the interest of other parties 
to ihe suit, who would have not entered into the compromise, would be affected by 
it, but this is no reason to defer the actual recording of the agreement of compro- 
mise litd The Court has no jurisdiction, except in the case of minors, etc., to 
.■« ■ ' ■ * ' . - > -h has been accepted by 

■ • •• • . *. I. R. 1936 Mad. 347,-70 

■ i • • ■ • ■ corded before a decision 

. - ■ ■ which the Court records 

compromises arriacd at between the panics. 29 S L. R. 437—A. I. R. 1936 Sind 
59=s 163 1 ml Ca«. 240. If a compromise is alleged it is a question ol fact for investi- 
gation. 39C.L J. 5:6=83 Ind, Cas. 948; 151 Ind. Cas. 661=38 C. W. N. 648 
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-A. I R- 1934 Cal 643 ; see A. I. R. 1934 Pat 582>=» 152 Iti'l Cas tcS Coujlhiin? 
discretion in recording a compromise and passing a decree accordin,; to it svlere tie 
suit has been adjusted either wholly or in put by a lawful compromise It is the duty 
of the Court to record the apreement and pass a decree in accordance therew'ih A. 
I R. J930 I’. C. 158-34 C. W. N. 453-32 Bcm, L. R. 645-51 C. L. J. 309^ 123 Ini 
Cas. 545 (P, C.) ; see also 50 M. L j. 59=92 Jn-l Cas. 3U-A.IR. 1926 Mad.34t* 
A Court should not proceed to thrust the compromise on one ptriy or the other. 34 
C. AV. N. io5S — A. I. R. 1931 Cal 205— 131 In(lCas. 257. In the case of priratc 
individual a Court should see that there is to fact a compromise and the adjust- 
ment Is a lawful one. A. I. R. 1930 M.td. 629 — 53 M L. J. 410-53 M. 393 = 124 
Ind, Cas 602 ; see also 25 C. \V. N. 806—34 C. L. J- 06—66 Ind Cas. 273; 5: 
Ind Cas. tcj s 61 Ind. Cas. 118—14 S. L. R. 245 ; >0 Ind. Cas. 365. Court can- 
not permit parties to dis-ide the testator’s property under a compromise brfore the 
svill Is pro\’ed. 20 C. \V. N. 9S6— 1 Pat. L J 377-37 Ind. Cas. t2. The Court 
can decide the fact of settlement cf a pending suit where ptaintifT denies and 
defendant affirms it and grant .a dcciec »n accordattce therewith, if it is established. 
21 C. W. N. 366 = 36 lad. Cas 375. 

Effect of Comprozoino Decree — Consent decree has no greater validity 
than compromise Itself. A I. R. 1931 Lah 628— 134 Ind. Cis. 827-3: P. L. R. 936 
= 12 Lah 403. Court has no power to grant es-ension of time for payment of 
instalments. A. I. R. 1933 Pat 677. A consent decree is bmding on nirties to 
tbe suit until it is set aside after comesL 40 M 177 = 30 M. L. J. 274-34 Ind. Css. 
57s 31 Ind Cas. at j A 1 R 192S Oudh4S=4 O W. N. !tS9. Whereconssnt 
decree is set .aside, Court can proceed n*tb the originil suit- 6 1*. L. T. 150-82 
Ind. Cas. i8t. A compromise having merged in a decree does nat become extinct 
when the decree is set aside. Where a decree t$ based on agreement of cempromiie 
the Court must be deemed to adopt the agreement with all its tnetdents. A. I li'- 
>930 Lah. 937-12 Lah. L. J. 203 = 130 Ind. Cas. 513- Court is no: bound to pass a 
formal decree in the exact terms of a compromise, bjt the decree should be passed 
in accordance wiih it. A.IR. t959 Bom. 350-3t Itora. L. R 621 = 119 lod Cas. 663 ; 
see also 65 lad. Cas. 47-38 C. L. J 72: £9 Ind Cas. 9:6- A. I. R. 1926 Nag. 20 $ 
A. 1. R. 192S Nag. S«=23 N. L. R. 124 ; A I. R. 19:8 Rang. 43=5 Rang. 662=>o5 
Ind. Cas 163 5 A. I. R. 19:6 Cal 666-30 C. W N. 307. Compromise made under 
undue influence, coercion or compulsion is good so losg as it has ant been avoided. 
The Court can pass a decree on such compromise 85 Ind Cas. 557-A. I. R 192S 
All. 266 Where there ts no allegation of fraud or collusion, a compromise decree 
IS as eifective as one after contest Soled Cas. 447— 10 O. L J 252. 

Matters outside suit. — A compromise decree m so far as it deals with other 
matters cannot operate as jWrfa/i 48 C 1059=25 W. N. 993 = 65 Ind Cas. 
70s 5 see also 81 lod. Cas 459; see aho A. I. R. 1921 Pat. 3:0=3 P. L. T. 38=60 
Ind Cas 652. Where a petitio.! includes miners nor in suit the Court can pass a 
decree with regard to matters 10 sun only and not reject the petition entirely. 40 
Ind. Cas. 675=112 P. L. R. 1917, Though it tclites to matter outside the suit a 
compromise decree constitutes an estoppel by matter of record 6st« cen the parties to 

M \v N -.et-*; W. 635 , see also 3 Pat. 

i -1 • ' ^ • ■ '2=52 led Cas 20; 

J • • icrs relating to suit” is 

• * ■ ' ■ i4S Ind Cis 441 — 

. ■ . ■ • r clause relates 10 suit 

.1 Bom 295. Where 

* • . 1 .. ..I... tfitffi vires A. I. R. 

■ ' • Bom 466 A. I R. 

. • • ,ond subject-matter in 

• ■ ■ . • i. 1932 Bom. 47 = 33 

Bom L. R. 1457. 

Partial compromis • • • •" i-«- 

of the defendants and pra . ' ■ ■ .uit 

for want of prosecution. ’■ . • ' T. 

471=62 Ind. Cas. 933. , ' • •• to 

it. 45 led. Cas. 33. Where not the whole but only pirt of a compromise is recorded 
in the order of the Court, the compromise cannot be enforced. A. I. R, 1929 Lah. 
291 = 30 P. L. R. ii2 = n Lah. L. }. 50=117 Ind. Cas. 240. Compromise with some 
IS lawful A. I. R. 1933 Pnl- 306=12 Pat. 359= 14 p. L T. (Sup) i. 
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Record of cotnpromiso. — Court must lecord compromise so far as it relates 
tosmt. A. I. R. 1931 Bom. 295 = 33 Bom. L K.463=>32lnd Cas. 434 Policy of 
lasv is not to discourage compromises. /4W. Court in iis inherent powers can 
confirm any reasonable .agreement beu»een the parties appearing before it. A. I.R. 
1951 Rang. 58=9 Rang- 39“ I3« Ind Cas. 57. A joint petition by both the parlies 
to a suit requesting the Court to adjourn the case for enabling the parlies to arrive 
at the terms of a contemplated settlement does not by itself amount to a compromise 
avhen nothing further has been done by the parties in furtherance of their original 
intention A decree based on the original petition Itself as if it arere a compromise 
is without jurisdiction. 34 C. W. N. 1068=131 Ind. Cas 257=A. I. R. 1931 Cal. 
205. Under rule 3 a decree can be passed only after an order that the compromise 
be recorded. 43 C. 85 = 33 Cas. 765. Rut when the parties enter into a compro- 
mise and the suit is decreed in the terms of the compromise, the omission to 
record the compromise is not fatal to the v.aljdity of the decree. The omission to 
record the compromise does not affect the merits of the case or the jurisdiction of 
the Court, and the defect is therefore cured by s 99 A I. R 193S All. 738= 1935 
A. L. /. 962. Where a compromise colfalcral to suit offered by one party in the 
course of the .ippeal was accepted by of the other party but the docu- 

ment of compromise was not recorded and a decree was merely drawn up and it 
w,as the only document brought into existence : Held that the provisions of Order 
23 were not complied with .and that the Court should not in pursuance of rule 3 
makeadecree. 62 1. A. 196= 14 Pat S4S“ A I. R. 1935 P.C.119^37 R- 

845 = 39 C. W N. 1185=1935 A L J. 865=1935 M. W. N. 778=16 Pat. L T. 479 - 

Under this rule, the Court is under a duty to record a comproniue and pass a decree 
in terms thereof. Omission on the part of the Court to prepare a decree is not 
however, fatal, and is a purely formal m-atter not affecting the merits of the case as 
betweerx the parties. 15 Pat L. T. 4S7-A. I R 1934 Pat. 380. A compromise 
cannot be recorded under rule 3 on die basis of a draft compromise petition filed in 
Court, when It is found that the suit was not really compJeirly adiusied. 61 C. 
910 = 59 C. L. J. 421 = A I R 1934031.846. A compromise though not recorded 
as required by rule 3 can still be looked upon as an agreement between the parties 
and a party taking advantage of such .an agreement .and getting the suit of another 
party thrown out is estopped from pleading m a subsequent sun that he was not bound 
by that agreement. 35 P L R i$o=A I. R. 1934 Lab. stS Where a case is still 
pending for want of a delivered judgment, the Court can receive a petiuon for compro- 
mise and pass necessary orders on it. 41 M.L J 385^65 Ind. Cas 8:. In a case where 
some only of the parties to the su<t join in a petition of compromise the other 
patties can object to the compromise being recorded, and if they show good cause 
the Court can refuse to grant a decree in terms of the compromise. A. I. R 1926 
Cal. 193=85 Ind. Cas 678. Wrong order of Court passed through mistake can 
be amended under ss. 151 and 152. A. I. R 1923 Pat 135- Party receiving 
benefit under compromise cannot be allowed 10 retain the advantage on compromise 
being not recorded, but cannot be prevented from resisting recording of compromise 
A I R. 1933 306=12 Pat 359='i4 P- L T. (Sup) i. Although under rule 3 

Court has to pass a decree in terms of compromise after it has been recorded, the 
passing of the decree need not be simultaneous »ih the recording of the com- 
promise and Court may postpone tbe passing of a decree in a proper case. A. I. U. 
J930 Pat. 395=125 Ind. Cas. 521. For a compromise two things are requir- 
ed :(0 that the Court shall order such compromise to be recorded ; and (2) that 
it shall pass a decree in accordance thcrewtih, so far as it relates to the suit. 
There should be an enquiry as to the terms being lawful or not and the Couit should 
direct formally a compromise to be recorded after us saiisfaciinn that it was a 
lawful compromise. The omission to comply with tbe requirements of ihe rule 
goes to the root of the jurisdiction of the Court to pass a decree in accordance 
with the compromise A. I R. 1917 Pat 354=6 Pat ioS = ioSlnd Cas 271; see 
also A. I. R. 1929 Sind. 12175 Ind. Cas. 461. Refusing to record a lawful com- 
promise IS acting illegally or with material irregularity A. 1 R. 1929 Lah. 885, 
Even in declaratory suits a compromise directing one parly to pay a certain sum 
of money to the other party can be allowed by the Court and such a provision 
can be included in an operative part of the decree A. I. R. 1928 Nag. 73=24 
N. L. R. 55. 

Who can compromiso A guardian of a minor cannot enter into a compro- 
mise on behalf of the minor without the leave of the Court. 62 Ind, Cas. CSS ; see 
also A. I. R. 1929 Rom. 350=31 Rom. L. R. 621. A compromise entered into wi 
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a minor is entirely .r-.-. • • of law. A. I. R. 19:7 

I’at. 271 = 8 I*. I„ T I * appliestobe maje 

a parly and objects ■ • ■ • should be rejected. 

1932 A. L. J. $09= A. I. ts. i9ja All. 47>>> ta iicjc a suit ujs oeen instituted in the 
name of a firm, one partner alone has no power to compromise. A, I. U. 1933 
618=141 Ind. Cas. t. 

Binding on parties consent decree binds the parties thereto as a decree 
after a contentious trial. Itcannn have a greater validity than the compromise 
iiself. A. 1. R. 1921 Cal. 356=33 C. L. J. 244 = 60 Ind. Cas E64 ; see also 29 C. 
W. N. 597=SS Ind. Cas. 369$ 87 Ind. Cas. I74»*47 A. 4S6 I 47 A. 92f = £8 Ind. Crs 
6ti ; Co Ind. Cas. 2:. If the comptoniise decree is not tainted with fraud, no suit 
lies to set It aside, A. I R. (927 Lah. 602. If a right compromise is doubtful, an 
agreement not to carry on any dispjte .ibaut it is valid. A. I. K. 1930 nom. 43 = 3: 
Uom. L. R. 389= S4 11. 69! A compromise inprobite case is binding only upon 
the parties to It. 23 c. L. J. £2=33 Ind. Cas. 273. A consent decree wrongly 
passed owing to some legal or tcchn1c.1l defect is not a nullity. Ind. Cas. 439 
The Court can set aside an order made by consent no: iri the nature of final order 
or judgment but merely an interlocutory order in the suit, provided proper grounds 
arc made out. 32 Horn. L. R. 657 = A I R. 1930 Bom. 362. 

Compromiao in partition Suit— A compromise of a partition suit is not in- 
e^’cctnal only because every party 10 (he action does not join in it. Each case 
must depend upon its own f Ids. A. 1. R. 192S Mad, 593-108 Ind. Cas. 221, 

Mortgage decrao —Rule 3 applies to proceedings after preliminary decree in- 
mortgage sail. 43 Ind- Cas. 39J , see also 58 Ind. Cas. 399=2 r.ai. L T. 38 ; 
16 Pat. L. T. 311 = 14 Pat 488= A. I. R. 1935 Pat 385. Order .\XX1V, rule 4, 
must be taken as subject (0 the provisions of Order XXIII, rule 3, A. I R. 1921 
Pat. 320=2 P. L. T. 3S = 6o led. Cas. 652 ; see also 89 Ind Cas. 889=27 Bom. 
L. R. 943. 

Public trust— No compromise can be said to be lawful which sacrifices its 
interest in the case oi public trust. A I. U. 1930 Mai. 6:9=58 M.L J.4io=53M. 
398 ; see also 60 lod. Cas. 22=12 L W. $62 

Preliminary decree— Order XXIII, rule 3, docs not necessitate two decrees ; 

A e , a preliminary and a final ; (Ait only one decree 29 0. C. 26=94 lad. Cas, 317. 

Pleader’s authority to coropromiS©.— Express authority is not needed for a 
counsel to enter into .a compromise wiibin the scope of the suit Where there is 
limiiaiion of authoriiy and that limitation is communicated to the other side, consent 
by counsel outside the limns of his authority would be of no effect 3 Pat. L. T. 
371= A. I R. 1922 Pat. 232=67 InJ Cas 961 see also 29 C \V. N. 566=520, 
3S6 = A I R. 1925 Cal 696 = 88 Ind Cas. 413 ; A-HR 1927 Cal. 714 -=55 C. 113=31 
C W. N 953 ; A. I. R. 19:9 Oudh an ; 19 A L. J 63 = 63 Ind Cas 912 ; 60 lad. 
Cas. 22. An agreement to compromise a suit most be established by genrnl prin- 
ciples governing formation of contracts, though there are special rules governing 
intrinsic nature. If the agreement is on behalf of one or both of the parties by their 

1.. c.,. I,,, arise are ^i) . hid the agent, the actual 

• plied, to conclude the contract (2) If no 

. nty so a* 

■ • ity. A. 1. 1 I , . • 

453=1930 A. L. J. 489 = 5^ M.L.J. SSi = 3* B . ■ ■ 

compromise has been made by advocate but there 1 
advocate and his client, the Court can refuse 
A. 1, R. 1935 Rang. iS0=J3 Rang. 319. 

Appeal — Appeal lies from order recording compromise. A. I. R. 1929 Lab. 472 ; 
see also A. I. R 1929 Nag. 275-I2N. L. J. 124 ; A. 1. R. 1929 Pat, 318=8 Pat. 
528 = 10 P. L. T. 293 i AIR. 1929 Sind 32 ; A. I. R. 1933 Cal. 94=36 C. \V. N. 
1013=57 C.L.J 26; A. I. R. 1929 Sind 32* A I. R. 1926 Cal. 412=29 C, \V. N, 
928 = 87 Ind Cas 2481 80 Ind. Cas. 6^=6 Lah. L. J. 187. Where Court holds 
that the compromise IS invalid and not binding on the parties and refuses to record 
the s.ame, an appe.al lies under Order 43, rule ft) (m), assailing the grounds for 
refusal to record. A. I. R. 1927 Lab. 546 j see aUo A. I. R. 1928 Lah. 39 = 28 P, L. 

R. 380. No appeal lays against a consent decree. A. I. R. 1926 Bom. 39=27 Dorn. 
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L. R. 1279 ; see also A. I. R. 1933 Bom. 205—57 B- 206. An order finding that there 
has been no compromise is not an order under rule 3 and is not appealable. 73 Ind. 
Cas. 177. There is no second appeal from an order recording a compromise. 60 
C. L. J. J 7 .^ 

_ , . . . 4 . [S. 375 A .1 Nothing in this Order shall 

iVcT^s' nofltrecl'd"“"°" proceedings in execution of 3 decree 

or order. 

Sub-aoction ( 2 )--F/dr 13 Ind. Cas. 1S8 


ORDER XXIV. 

Payment into Court. 

1. [S. 376.] The defendant in any suit to recover a debt or damages 

r, ... ^ i . . may. at any stage of the suit, deposit in Court 

3n,oSnl'ins3tisf3Ct'Sn"rf’d3imI == “nsrders a snlisfaction 

in full of the claim. 

Scope —Deposit under Order XXIV must be unconditional so as 10 be the 
disposal of the decree-holder desiting (0 withdraw 11. A. I. R. 1927 0.11. 72 ; see 
also A. I. R. 1927 Rang. 278-5 Rang. 753. Rules i and 3 do not apply to execution 
proceedings and save defendant from costs of original suit. A. I. R. 1927 Cat. 72 = 97 
ind Cas. 479 On analogy of these rules judgment-debtor can be relieved from the 
payment of interest on amount deposited by him and immediately payable to 
judgment-debtor. 40 A. 125-16 A. L. J. 15—43 Ind. Cas, 520. The word ‘‘debt” in 
this rule applies to secured debt as well as to unsecured debt. 10 Luck, 350-11 
O. W. N. 1550-A. I. R. 1935 Oudb. 93. 

2. [S. 377<] Notice of the deposit shall be given through the Court by 

. 'he defendant to the plaintiff, and the amount 

notice 01 deposit. otherwise 

directs) be paid to the phintifl on his application. 

Notes —f'f/tV 45 Ind. Cas. 638-35 M. L. J. 439 ; A. 1 . R. 1935 Mad. 342 (when 
notice is not required]. 

3. [S. 378.] No interest shall be allowed to the plaintiff on any sum 

Inleie,. 00 deposit not 3lIo»ed J'’' 

to Pbintiff after notice receipt of such notice, whether the sum deposited 

is in full of the claim or falls short thereof. 

’ * ' • ' ' admitied amount is deposited in Court, 

i ' . •• lod, Cas. 687 ; 10 Luck. 350— II 0 W. 

defendant deposits the amount in Court 
. . pIaintiR> unable to get payment and is 

thus himself responsible for n0a-pa)meot to plaintiff, he cannot escape payment of 
inieresc from date of such deposit. This tule has no application to such n case. 
A. I. U. 1936 Lab 76. This rule does not apply to execution proceedings. A. I. R. 

1927 Cal. 72. 

4 [S. 379 .) ( 1 ) Where the plaintiff accepts such amount as satisfaction 

„ , . , in part only of his claim, be may prosecute his 

b 3 . 3 nce a„d jf,h=Co». dec.de, 
m part. 'he deposit by the defendant was a full 

satisfaction of the plaintifl's claim, the plaintiff 
shall pay the costs of the suit incurred after the deposit and the costs incurred 
previous thereto, so far as they were caused by excess in the plaintiffs claim. 

( 2 ) Where the plaintiff accepts such amount as satisfaction in full; of his 
Prflr<.,t„rp. claim, he shall present to the Court a statement 

11 „ sxli.licuon m to Ihxt .fleet, and such stxlement shaN ho fded 

and the Court shall pronounce judgment 
accordingly ; and, in directing by whom the costs of each party are to be paid, 
the Court shall consider which of the parties Is most to blame for the Iiiigalion. 



C80 


THE CODE or cn’iL procedure. 


{0. 25, r. 1. 


IHuitration. 


payme . ■ ■ 

would - 

into C( ■ I ' s • ■ ■ ■ ■ « ■ 

allow I • ■■ . 'll'' 

(t) n sues A under the circumstances mentioned in illustraiian (a). On the 
plaint beinn filed, A disputes the claim. Aftcntardi A pays the money into Court 
11 accepts it in full satisfaction of his claim. The Court should also give D his costs 
of suit, A*s conduct having shown that the litigation was necessary. 

(f) A owes 11 Rs. loo, and is willing to niy him ihat sum without suit. B claims 
Rs. 1 ?o and sues A for that amount. On the plaint being filed A pays Rs. loo 
into Court and disputes only his liability to pay the remaining Rs. jo. 11 .accepts 
the Ks. lOJ in full satisfaction of his claim. The Court should order him to pay 
A’s costs. 

Notes 25 C. 755 ; 13 led. Cas. i£5. 


ORDER XXV. 


Security for Costs. 


1. [Ss. 380, 382.] (1) Where, at any stage of a suit, it appears 
. , (o the Court that a sole pliintl/T is, or fwhen 

When security for costs may there arc more pbiniifTs ihara one) that all the 
bercquircdfroinpIami.fr. pUi„t,iT, are raiding out of Dnlisb India, and 
' -'••-‘•O' "o one of such phinti/Ts does, possess 

*, British India other than the property 

• . motion or on the application of any 

dcfend.int, order the plainiiiT or plaintiffs, within a time fixed by it, to give 
security for the payment of all costs Incurred and likely to be incurred by any 
defendant. 


(2) Whoever leaves British India under such circumstances as to afford 

reasonable probability that be will not be forth- 
Residence out of Drmsu coming avhenever he may be called upon to pay 
costs shall be deemed to be residing out of 
British India within the meftning of sub-rule (1). 

(3) On the application of any defendant in a suit for the payment of 
money, in which the plaintiff is a woman, the Court may at any stage of the 
suit make a like order if it is satisfied^ that such plaintiff does not possess any 
sufficient immovable properly within British India 

Local amendments m Bongoon.— For •British India’ read “British Burma” 
— Vtde. G. B, Order of 1937. 

For local amendments m Allahabad, Madras and Rangoon— tnfra 

Circumstances should be considered for requiring security under wide 

crovision of Order XXV. A. I R. 19*6 Lah 963=. 113 Ind. Cas 911 Absence of 
firtma Ucte good cause on appeal by pauper is good groundlor security. A. I. R. 
1Q« Mad. 519=56 M 573=64 M. L. J. 433- Poverty or insolvency of plaintiff is no 
sufficient ground for ordering him 10 give security or costs for proceeding with suit, 
.jfi s L R. 21 = A. I. R. I93J Sind 33. Section 151 will apply even in cases when 

^ V- .. I T> Q.n.! .,7 = 6 Luck. 591 = 8 O. W. N. 71. 

• • lies not save him from the rule 

, i 589=64 lud Cas. 703; see also 

pauper plamtiffs being assisted 
• «d 111 the absence of very special 
Lah. 96a There is no inflexible 
rule that orly i( piainiiit appeiiam is iin-ii. puppi.i for other’s liiig.iiion security for 
costs can be demanded. 32 Ind. Cas 786 As regards what are suits for money, 

vitU 68 Ind. Cas. 607., 89 Ind. Cas. 620 Costs can be taken from plaintiff only 

under this rule. 50 C.8S3 = A. 1. R. 1924 Cal. 251 = 79 Ind. Cas. 29S. Order2S 
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imposes an exceptional disability upon plamtifls and therefore must be strictly 
construed. It is not to be applied lo circumstances which do not clearly come 
within its purvieiv. A suit in which there are male and female plaintiffs cannot 
properly be described as a suit in which the plaintilfis a woman. A. 1. R. 1937 
Cal, $8 ! 6* -pi-,., •- — .. ^.1. .»•». - ...... ..-^not be asked 

to furnish ‘ “ 230=69 M.L. 

J. 38=41 . " * * • ■ the Court by 

rule I of C ■ I ■” * 630.897= 

40 C. W. Ii. Sii. 


2. [S. 3810 (1) In of such security not being furnished 

__ r ‘.X. within the time fixed, the Coutt shall make an 

s^rftv ^ order dismissing the suit unless the plaintiff or 

plaintiffs are permined to withdraw therefrom. 

(2) Where a suit is dismissed under this rule, the plaintiff may apply for 
an order to set the dismissal aside, and, if it is proved to the satisfaction of the 
Court that he was prevented by any sufficient cause from furnishing the security 
within the time .allowed, the Court shall set aside the dismissal upon such 
terms as to security, costs or otherwise as it thinks fit, and shall appoint a day 
for proceeding with the suit. 

(3) The dismissal shall not be set aside unless notice of such application 
has teen served on the defendant. 


A'. A— For local amendments In Bombay, C. P., and Rangoon.— F/rfe tn/ra. 

Notes.— Order 3$. r. a (i). applies to the suit as a whole. So where a suit is by 
a male minor and mother, if the suit is to be dismissed for default in furnishing 
sccusity for costs, it cannot be dismissed so far as against the female only and 
allowing it to be continued against the male. A. I. R. 1937 Cal. 58. 


ORDER XXVI. 
Commisshni. 


CommUsiont to £xamhu Wtlncsits 


1. |S 383.] Any Court may in any suit issue a commission for the 
^ u*..k f> examination on interrogatories or othettvise of 

an, penon resident within the local Itait, of 
jurisdiction who is exempted under this 
Code from attending the Court or who is from 
sickness or infirmity unable to attend it. 


Scope— Wilnesses should not be allowed to be examined on commission with- 
out adcQuate reason. The grounds for the issue of commission are ordinarily those 
specihea in rule I. 43 Ind. Cas 729=4:0. 136=20 Bom L. R. i. Commission 
cannot be issued simply because witnesses are old, unless Court is satisfied of their 
inability to attend from sickness or infirmity. A. 1 R. 192? Mad. 524=1927 

M. W. N, 2i 8. Evidence of plaimif '• -• 

unless very strong reasons Mere * ' . * ' 

the plaintiff's residence is not suffic " • 

935. Evidence on commission shoul - . ■ ■ „ • 

evidence in Court or IS absent or for other sufficient reason, and it is improper to 
allow principal defendant charged with fraud to be examined on commission before 
opening of plaintifPs case so as to conceal bis dtnteanour from Court and himself from 
confronting accusers. 45 M. L J. 363=28 C. W N. 337=39 C. L. J. 165=73 
Ind. Cas. 391 (p. C.'. \Vhen an application for the examination on commission 
of a material witness residing within the jurisdiction of the Courtis^ made, before a 
commission is issued, the Court is onder the obligation of considering and coming 
to a definite conclusion whether the witness is suffering from any illness or if he 
is so suffering, whether the nature of the illness would prevent the witness from 
attending Couit or would make it iisky to bis life to do so especially when the 
issue of the commission is for the examination of the plaintiff or a defendant in 
a suit. 39 C. W. N. 595. Issue of commission is a question of exercise of 
jutisdiciion, and not of mere discretion. Grounds alleged and objection raised 
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by parlies or mtnesses as also advantages and risk of issue or non-issue of com* 
mission should be carefully examined. A. I. R. 19:4 Cat. gyi—dO C. Lj.S93»«84 
Ind. Cas. 9. Hut the Court has no |iowcr lo take away fiiifihnatftin Kilie’s 
privilege under s. 133 to be examined 011 commission. A. i. K. 1928 Cal. 814- 
114 Ind. Cas. 95 ; see also 1933 A. L. J. J3B4B.A. I. R. 1933 All. ssi. Wherea 
farJiinatJiin lady while being examined on commission tuiorcd by some bo-iy, Court 
may exclude evidence but cannot insist on personal aitendance of the lady. A-L 
R. 1933 All. S5t=»i933 A. L. J. I3?4 I’.ariies even if svomen should be examined 
by Court. A. I. R. 1933 Mad. 48»63 M. L. J. 707—141 Ind. Cas. 456. A 
fardunaihin lady has no right to dictate place of her examination by Commissioner 
at her own choice. 64 Ind. Cas. 228 = 48 C. 44S— A. I. R. 1931 Cal. 229. PlaintlfT 
who is a ghota l.ady within s. 132, shootd be allowed to examine herself on com- 
mission. 86 Ind. Cas. S13 — A. 1 . R. 192s Mad.gos. It is not for Court to decide 
whether party will be benefited or not by issue of commission as it is a nutter 
entirely for the party. Word '‘may” in rules t and 4 means *is given .auihoriiy to". 
46 M. 574=44 M. I*. J 202 — 71 Ind. Cas. 530. Facts of commission being ordered 
for witness’s sickness or infirmity is useless, unless witness is on that account 
prevented from giving evidence normally. 55 C. 748 = 31 C. W. N. i28-/\. I. 

K. 1928 Cal. 43t, Order issuing commission by judge exercising discretion as 
to its issue or non-issue after being satisfied iliat witness was ill, unable to 
attend, is not, although incomplete, open to revision. 55 C. 748 = 32 C. W. 
N. 13 S=A. I. R. 19^8 Cal. 421. Witness living at a distance specified In 
Order XVI, r. 19(b) and not under party's control should be .allowed to be 
examined on commission as it is an^ abuse ol process of Court, and Court's 
wrongful refusal to open to correction on revision. 46 M. 574= 44 M. !*• 
J. 202-71 Ind. Cas. 530. Commissioner to examine witness can stop proceed- 
ings to consult Court on finding cross-examining pleader abusing his posi- 
tion and exceeding limits of his propriety. A. J. K. 1924 I’at. 284-73 lati. 
Cas. 74S Commission should be issued where the witness is io foreign lerri* 
tories although within 200 miles from Court A. I. R. 1933 .M.ad. 366-65 M. 

L. J. 334=1933 M- 'V. N. 677. Essential witness can be examined on com- 
mission even after the conclusion of the hearing. 35 C. W, N. 703-540. L 
J. S16-A. I. R. 1931 Cal. 236. No revisio.! lies from an order refusiug com- 
mission for examination of witness. <V I. R. 1927 Sind 364 ; I- R. >934 Aik 
37. Application cannot be refused for mere lapse of time. A. I. R. 1934 AIL 
37. When handwriting expert is to be examined on eomnaission by written in- 
terrogatories, no Court acts without jurisdiction if it orders the delendanis to 
file cross-interrogatories. The defendant can insist on opportunity to cross- 
examine the witness only. A. I. R I 93 < I’at. 60 — 150 Ind. Cas 788. 


2 . [S. 384 .] An order for Ihe issue of a commission for lha examination 

_ , of a witness may be made by the Court either 

Order for commission. motion Or on the application, sup- 

ported by affidavit or otherwise, of any party to the suit or of the witness 
to be examined. 


Scope.— Rule 2 only says that application for the issue of commission i» 
to be supported by affidavit or otherwise and not that it must be accompalned. 
A. I. R. 1937 Rang. 175-sBur. L. J. 242-103 Ind. Cas. 141. Court has dis- 
cretion to issue commission. 11 L. D. R, 65=64 Ind. Cas 65. Commissioner 
cannot try issue with aid of assessors. 139 Ind. Cas. 804 — 1932 A. L. J. iiy—A I. 
R 1932 All. 264. Order 26 does not prevent Court from accepting evidence on. 
debatable point though Commissoner is appointed to inspect accounts. S3 A. 
54 — A. I. R. 1932 All 128. As regards examination of experts on commission 
by interrogotorics, vi'ift A. I. R. 1934 Pat. 6a 

3 . [S. 385 .] A commission for the examination of a person who resides 
Where witness resides with- within the local limits of the jurisdiction of the 
in Court’s jurisdiction. Court issuing the same may be issued 

to any person whom the Court thinks fit to 

execute it. 

A^. B —For amendment in C. P.— Vide infra. 

Notes.—!'/,* A. 1 . R. 193.4 Mai. 399 
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_ , , . 4 . (S. 386.] ( 1 ) Any Court may in 

rersocs for whose cxamma- suit issue a commission for the exami- 

tion commission may issue, nation of 

fa) any person resident beyond the local limits of its jurisdiction ; 

(6) any person who Is about to leave such limits before the date on which 
he is requited to be examined in Court ; and 

(c) ‘'any person on the service of the Crown”" who cannot, in the opinion 
of the Court, attend without detriment to the public service. 

(2) Such commission may be issued to any Court, not being a High Court, 
within the local limits of whose jurisdiction such person resides, or to any 
pleader or other person whom the Court issuing the commission may appoint. 

(3) The Court on issuing any commission under this rule shall direct 
whether the commission shall be returned to itself 01 to any subordi* 
nate Court. 


Amendment in Burma,— In British Burma for‘*a High Court” read "the High 
Court.”— Wrflf G. B. Order of 1937- 

Court may iseuo a commission — ^The issue of commission to examine a 
witness or witnesses in a suit is n matter of judicial discretion. An application for 
the examination of a witnesss by commission will not be granted unless the Court is 
satisfied, first that the application is made tona Jitie ; secondly, that the issue In 
respect of which the evidence is required is ooe which the Court ought to try : 
thirdly, that the witness to be examined would give evidence miterial 10 the issue, 
and fourthly, there are some good reasons why the witness cannot be examined in 
Court. 23 Ind. Cas. 6I3 i see also 84 Ind Cas. 9 b39 C L. 1. 398; A. I. R. 19:9 
All. jo3lnd Cas. 141* A. I R 1927 Rang 17$»5 Bur. L. J. 24:. Commission 
can be issued on ihe ground of illness of a witness, when it is based on medical 
certificate. A. I. R. 1929 Mid I92»it4lad Cas 843. Defendant living outside 
the jurisdiction of the Court should be allowed to be examined on commission 
in a suitable place. 3; C. L j 78**6S Ind Cas 9 : see also 73 Ind. Cas. 723«A. I. 
U. :974 Lah. 475 . 78 Ind. Cas. 407*46 M. L. J 131-19:4 M. W. N. 191. I’laintiff 
. L. 1... V . .1. ...ff ..I. « .. examined on commission 

. Pat. 277*7 P.L.T. 677 

I . ' • ... utside the Court’s juris- 

■V ■ • • Mad. 345*23 L.W. 219- 

93 ind. Cas. 446. Order refusing commission is notjudgmeot and hence not appeal- 
able under Letters Patent (Dombay), cl. 15. A. I. R. 1934 Bom. 1G8. Interlocutory 
order fixing aceriain place where a witness is to be brought for examination on 
commiss'on, can be revised by the High Court. S5 Ind. Cas, 619— A. I. R. 1935 Cal. 
tiiS. Xhe case of the plaintiff stands on a different Ijoting from that of a defendant 
as witness when ibe question arises as to whether a commission should issue for 
examination or noi then the plaioiiff has a choice of forum and has filed a suit in 
the forum of his own choice be IS not cmiiled to have a commission issued unless 
Under very excepiion.xl circumstances A. I. R. 1935 Pat. 220. An order refusing 
the issue of a commission to examine witness IS not a "judgment* within clause 15 
of the Latiers Patent, and no appeal lies from such an order. 152 Ind. Cas. 264* 
36 Bom. L. R. 272-A. I. R. 1934 Dom. 168. 


5 . [S. 387 .] Where any Court to which application is made for the 
... n issue of a commission for the examination of a 

fc™n,™d.„gu, n«.wUhi™ 

Btuish India, India is satisfied that the evidence of such 

person is necessary, the Court may issue such 
commission or a letter cf request. 


Atnendment in British Burma. — For ■Btm»h India" read ''Biiush Burma.’’— 
Vitfe G B. Order of 1937 , 


• Substituicd in British India for the words *'any Civil or military officer of the 
Government' by G. ! Onler of 1937. Bui read the original words “any civil o 

luilitary officer of the Government” have been rcuined in British Burma. 
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Notes-— 4 '/'* 30 C. 934*7 C. W, K.80G ; le D.209 
L.T. 520 . 


Sa Ind. Cas. 9')3“0 Pat. 


0. [S. 38S.1 Every Court receiving a 
commission for ilic examination of any perron 
shall examine him or cause hint to be cximintd 
pursuant thereto. 

commisnon has been duly c.xecuted, it shall 
be relumed, togellier with the evidence taken 
under it, to Ihe Court from which it was issued, 
unless the order for issuing the conimissio.n 
has otherwise directed, in which ease the commission shall be returned in 
terms of such order, and the commission and the return thereto and the 
evidence taken under it .shall (subj:ct to the provisions of the next folbwlng 
rule) form part of the record of the suit. 

Notea.— I'/Vf 35 C. a8. 


Couit to examine witness 
pursuant to commission. 

' 7. [S. 3S9.] Where a 

Iteiurn of commission with 
dtposhionS of xrilnesses. 


8. [S. 390 .]. 

When depositions 
read in evidence. 


Evidence taken tinder a commission shall not be read as 
evidence in the suit without the consent of the 
patty against whom the same is olTcrcd, 
unless— 


{a) the person who gave the evidence is beyond ihe jurisdiction of the 
Court, or dead dr unable from sickness or infirmity to attend to be personally 
examined, or exempted from |>cr8on.al appearance in Court, or is “a person in 
the sen-ice of the Crown”* srhoemnot, in the opinion of the Court, attend 
without detriment to the public service, or 

(d) the Court in its discretion dispenses with the proof of any of the 
circumstances mentioned In clause (a), and authorizes the evidence of any 
person being read as evidence In the suit, notwithstanding proof that the cause 
for taking such evidence by commission has ceased at the time of reading 
the same. 


Scope.— A Commissioner is entUlcd by law to note h?i observati ins as to the 
demeanour of the witnesses examined by him. a8 C. L. J. 3o3“43 Ind. Cas. 561. 
Proceedings before the Commissioner after the d.ate of the death of the defendant is 
Invalid and ihegsl. A. I. R. 1929 Pat 101*10 Pat. !*• T. 57*115 Ind. Cas. 240. 
Section 75 does not authorise a Court to delegate to the Commissioner the iml ol 


Court alter neanng opposite paiiy. » *'• *934 Cai. 116 ; see also 44 C. L. J. 
"SS^A. I. R- S917 Cal. 43*, 90 Ind. Cas. 64* A. I R. 1926 Sind 34 ti must first 
of all be determined by the Court by a reference to provisions of rule 8 of Order 26. 
whether or not the evidence taken on commission should be read as evidence in 
the suit before that evidence could be looked at or used for any purpose whatsoever. 
The Court should not look into evidence taken on commission in order to enable 
itself to come to conclusion a* to whether or not it would order that witness 10 
attend m person. A. I. R. 1937 Cal. 163 j 63 C. 914- The expression "Deyond 
jurisdiction of the Court’’ in this role must be read with reference to Order 16, 
rule 19 Where therefore a witness is living a few hundred yards outside the 
territorial jurisdiction of the Court but within 3oa miles from the Court, he cannot 
be said to live beyond the jurisdiction of the Court. liiet. 


* Substiiuted in Pritish India for the words “a civil or military officer of the 
Government” by G.I, Order ofi937 » but the latter words have been retained in 
British Burma. 
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CiV«miinV«f for f^cat 


CmnmJi»ior.» lo malt 
invejlipatToni. 


9. |S. 392.) In any rjtt In nhtch ihr Court a loc.il inTcsii;;iiion 
. . to !« tcqujiilc or proprr for tlic purpose of 

tlucitlalin^ any matter in riiiputc, or of ajccttain* 
irR llii mail^il-T.'rlus of any prop-ily, or lire 
amount of any nrirr/n'/ifr or damsRCj or annual net pto'‘itt, ili- Court nny 
itsuc a commistion to luch petsan at it thinki ft directing him to make 
Inmtipation anil lo report thtrron to the Ccurt : 

rroTiJcd (hat, where (he Ixrcal Go«rnn'cnt ha* made rule* a* to (he 
personi to whom such comminion shall be itiu'-d, (he C-'urt shall bo bound 
by rach rules. 


A'. /».— For local atnenjmtnt In Calcutta — IV// trjr,t 

Notes— This rule does not rUc power to a Court to itictf hold n tocil inipection. 
IJ Ind. Cat. :tt. Local iarpcrtion if made by a ]uii;;e, it muit li' to unJcrsiin'l 
ibe cviderce and r.ot (or the purpoiet of biting deciiions. 3S Ind. Cas. ytt. Ju>t;;e 
rannot delejraie any of hit functions to the Comrr.istlor.cr and ask him to take 
eridence and try an issue. A. I. U- sojo Pat. JJ7 — 1 1 Pat. L. T. 4 ^\ After cndercs 
is closed and the ease is ready for ju foment, commissi an for local insf'cction cannot 
be issued. Ji tntl. Cat. 37). The commission may be issued in any case the Ji]d,;e 
deems fit to do so 44 M. r 40 " 4 ^ M. L. J 5 S 4 -I 3 L. W Sjo«6j tnd Cas. 
793 . C. P. Code dees not coatemphtc the Issue of a successi'n of ComtnijsioBCfi 
to talue improvements aU enverinj; the same yrsond. A. I It I 9 J 9 M»d- 
66t = tj8 Ind, Cas. :75 : see also A I R. 1933 All. 65. Peierminsiioa of the 
period eif a tenim'i coljiraiion is not a proper salyeci /or Ix.al inipection. L U. sA. 
si 3 (Rer.), In a (it esse the HiRh Court Can interfere, ti Ind Cis. >*4*19)4 I'at. 
317. To determine question whether structure* are eld Of n'-w, com-n ss on must be 
Issued under Order 39, rule 7 anl not under rule >6 .\ I K 1)33 Ci! 47S“J7C.\V, 
N. >43. Wrens eaercite of discretion in not issums commission cinnot be agitated for 
fust time in second anpeal. A. f R. 1933 Pat 44 * A Commissioner for local mveiii* 
cation is to throw light upan matters la dispjte. A. i. R. 19J0 Cal. yfifM 53 C. 

L. J. 339 . 


10. [S> 393] (1) Ihc Commisttoncr, after such local inspection ni 
„ , . . he dfcmi nccestary and after reducing to 

Procedure of Commissioccr. evidence taken by him, shall return 

such evidence, logcilicr with liia report in writing signed by him lo the 
Court. 


( 2 ) The report of the Commisaioncr and the evidence taken by him (but 

_ . , . . . , not the evidence without llie report) shall bi 

*" € -f*”*'*'”"* *** evidence in the suit and shall furm part of iho 

ncc in ui , record ; but the Court or, with the perniiition 

of the Court, any of liic paitKs to the suit may examine the Commissioner 
_ . . personally in open Court touching any of the 

Cornmissioner may be jef«rcd to him or mentioned in his 

tx.mmed m psrion. ^ 

in which he has made the investigation. 

(3) Where the Court is for any reason dissatisfied with the proceedings 
of the Commissioner, it may dirrel such further inquiry to be made as it sh.nll 
think fit. 


Scope — No second commission should bs issued unless first Commissioner’s 
report is unsatisfactory, m which case earlier commission should be wpedout 
altogether. Judge balancing one Commissioner’s report against that of other acts 
with great impropriety and contrary to what IS coniemplated by rule >0 (j)- 54 M. 

339=60 M. L. J. 450= A I R >93* Mad. 73 ; see also A. I. K 1930 Mad 236 : 
A. I. R. 1936 Pal. 463 = 7 Pat L J 795 ; see also A. I. R. 1935 All. 422= >935 A L. 
J. 417, Where the Court thinks that the report of the Commissioner is not accurate, 
Court should not reject the report without allowing the Commissioner on oppottuniiy 
to substantiate his case. 38 Ind. Cas. 491 ; see also 30 Ind. Cas. 301. Parties who 
were present before the Commissioner, can object to his report and prove these 
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objections i6 P.W.R. 19J7»43 Ind. Cas, *2f j see also Co Ind. Cas, 434 ; A.1 R. 1929 
Lah. 7S2«=30 P. L. R. S9«.; A. I. R. 1927 I’at. 135 = 7 |>.ni. L T. 739,60 Ind. C-ts. 
434. Appellate Court if it refuses the leport, may rely upon other evidence. 28 C. 
L. J. 203 = 47 Ind. Cas. 650. Careful report of the Commissioner should not be 
lightly interfered with. A. I, U. 1924 Cal. 620-58 C. \V. N. 3t8 = 8o Ind. Cas. 755 
' ' ' ' ■ • •• — ' li.tse his report on Iscil inspec* 

■ ‘ , ■ ■ ■ ■ \. 1. K. 1925 .Mad. 145 = 47 M. 

* ” ■ * ■ , • ••* 'or local Investigation, 

• . . ■ H. D. 319. Under 

' ■■ •• ••• ...I ind shall larm part of 

“ ' ■ ■ ‘ 935 Mad- gi8. But 

' I .■ . . .... jm[ lajjj is witbia 

' ■ ■ * • • • • -to determine under 

. ■ ■ ‘ . “ • ' • . . s not admijsible as 

evidence m the suit, 40 C. W. N. 582. 

Clause (3) —Where a pleader Commissioner had to relay a Urge number of 
days of an old ehiht from rn.tdeqaate materialsand the Court found that (he relaying 
was not quite accurate, but there was no finding of incompetence or carelessncst or 
negligence or improper motive : //r/i/ ihit the Commissioner'i fees could not rightly 
be disallowed. 40 C W. N 9:8, 

Comn.miom id Accounti. 

11. [S. 394.] In any suit m which an examination or adjustment of 

r. . .. . accounts is necessary, the Court may issue a 

adiuTt"aKounts° commission to such person as It thinks fit direct- 

^ ' ins him to make such eximmaiion or adjustment. 

Scope.— Tltis rule merely entitles the Couit to appoint a Commissioner to 
examine the accounts when it is necesrary to examine the accounts, but it had /irit 
to be shown that u IS necessity to ex.tminc them. A. I. R. J937 Nag. 136. In a 
suit for dissolution of partnership U is (he duty of the trial Court to record the 
evidence on questlion of possession of account books itself and not to appoint a 
Commissioner for that purpose. This is a matter ivhich cannot be left to the 
Commissioner and does not fall wiih-n the ordinary duties of the Commissionor, 
whose business is merely to examine the accounts produced before him and to report 
to the Court the result of the examination of the accounts and also to suggest a 
proper scheme for ihe winding up of the scheme. A. I. R. 1936 Lxh. 458 In a suit 
for accounts between principal and agent, the Commissioner can determine the 
extent of the liability. A. I K 1929 Cal. 418-49 C. L. J. 245 S see also 90 Ind. Cas. 
04*-C2 C. 766. Commissioner can take accounts fiom guardian of property. A. I. 

927 Lah. 

, . : ' the terras 

• " , • ' ■ 265-91 

• 89 Ind. 

s only a 

■ • ■ erred on 

• ’ ■ ■ whether 

to decide 

• ' ■ accounts 

■ re infor- 

mation of ihe Court ami not a trial 17S. L. K, 316-75 mu. i-as. 1014 j see also 
A. I. R. 1926 Cal. 349^87 Ind Cas. 764- Appointment of commission by Appellate 
Court to examine accodnis and to give hdiiigs on question of mixed fact and Jaw is 
irregular. The proper \»ur5e is to frame issue and to refer it to trial Court under 
Order 41, rule 25. A. I.^. 193* P- C. 136=53 A. 190-61 M. L. J. 665-35 C. W. N. 
84i = ig3« A. L. J. 45S-33'Bom. L. R.9S8 (P. C.’i, 

12. [S. 395.] (1,/ The Court shall rurntsh the Contraissioner with such 

Court .0 si.= Coramhsiouur ^ “'I .““f iMtructiont 

Btcestaty m.i.uclions, imlract.'o? 

distinctly specify whether the Commissioner is 
merely to transmit the proceedings which he may hold on the inquiry, or also 
to tepoit his own opinion on the point referred for bis examimation. 
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ProccecJIrgt anJ icpoit to be 
CTidcrce. 

CcLtt may iljccl fjtiler 
iii'ju ry. 


(2) The pTOCccdingt and report (if any) 
ol the Commitiionet ihall be evidence in the 
*uU, Irat «hetc the Court hi5 rcavon to lie div- 
tativ'icd with tiun, it may direct inch further 
inquu) as it shall think fit. 


Bcopo.—Ifit ii fmnj that the Ccmsjistioner's tepart is unstilsfaciory, the 
prtJncr prccedurc it to appoint another Cotin»i»»i3Rer wlio would carry out the 
wotknore sart'riaonly. X. I U. i«j :5 Tat. ti'j-e)) InJ. Cat. E31. Cenrt can 
ilecnle objectioat aga-nit Co-nrvtii oner's lepart in t^pen Ccun C 3 Ind. Car. 

M. ?9-»t4L. W. 6:0. Appellate Ccett can ernt'der wheifcr the Cotnmissoner 
acted within his jansdictm. A. L U. 19J5 Mi!. 49:<- 1 14 laj. Cat. 332. 


C'fur.iiij.iej /j mat" riJr/i7i'‘>rr. 

13. |S. SOG, first para. ] Where a prchniinary decree for partition has 

i;oa oI i.T-.n; 3 TiLlc ric!»>lv- rtmiJcJ fol l)r Itclion 51, mu; a conuumiaa 
to such petfon at It thinks fit to mikc the parti* 
lion or separation according to the ngti't at d:clarcd tn sj;h decree. 

Notes —lx* .V I IL 1031 Cal. I70-J4 C. \Y. N. 9>j ; 51 133, Cat. ti 4 . 


14. [S COG, second and third p-tras.] (l)The Coromlnioner shall, 
r.. after such tnouiiy as may bs necessary, diridc 

mm t onef the property into as many shares as may be dl* 
reeled by the order ondcr which the coniminion was issued, and shall allot 
such sharts to the parties, and may, if tuthotued thereto by the laid order, 
award sutrs to be paid for the purpose of equalising the riluc of the shares. 

( 3 ) The Commusioner shall then ttcparc and sign a report or the Commit* 
Stoners (where the conicniision was issued to more than one person and they 
cannot agnt) shall prepare and sign separate reports appointing the share 
of each patty and disurgutshing each share (if to directed by the said order) 
by metes and bounds, such report or reports shall be annexed to the commis- 
sion and transmitted to the Court ; and the Court, after hearing any objections 
which ihe paitits may tcake to the tepott or leporw, shall confirm, sary or 
set aside the same. 

( 3 ) Where the Court confirms or raiits the report or reports it shall pass 
a decree in accordance with the same as confirmed or varied ; but where the 
Court sets aside the reports or reports it shall either issue a new commission or 
Qtake such other order as it shall think Gb 


Scope — The duty of the Comnitssioner is to allot properties according to shares 
and not to decide shares, A. !. R. 1934 Tat, 33 x\ puty cannot be heard in the 
Appellate Court unless he had filed bis objecitoni to the report of the Commissioner 
i" the origicat Court. 13 Bar. L. T. 33S«»S®l"d Cas 972. Order by a Coua 
confirming or varying a report of a Com-nissioacf to make a piiiition passed under 
rule i 4 (3) IS not appealable. xV !. K. 1936 Oudh I95->9I Ind. Cas. 317. Under this 
rule the Court may order the production of any documents in the possession of any 
party relating to any matter in question 10 such a suit, but until it is known what the 

— — 1 I .. .1 . - ,.,•••1.. *. js impossible for the 

• •- ■ ■ in such a case there 

• ■ his accounts. A 1. 

■ • • . ■ ■ ' -il Procedure Code cn- 

■ • ■ • •• ■ ■ to produce evidence 

in support ol his objecoous, Order 36, rule 14. provides that the Court after bearing 
any objections which the parlies may make to the report or reports, sh.all confirm, 
vary or set aside the same. This implies that the parties are entitled to subs* 
tantute tbeir objections, but in such case, as a rule of practice, the Commissioner 


A. 1 . R. 1935 Lah. 501. 
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General Ptcvitions, 


15 . [S. 397 .] Beforfs Issuing any commission under this Order, the 
^ ^ . Court may order such sum (if any) as it thinks 

reasonaLJe for the expenses of the commission to 
* ^ ‘ be, sriihin a time to be fixed, paid into Court by 

the p.irty at whose instance or for whose benefit the commission is issued. 
yV. i?.— ’For local amendment in Madras. — Vide infra. 


Scope.— Court should not alicr Commissioner's fees already agreed to by parties, 
behind their backs. I R. 1933 Pai. 68r. It is rcccss.iry 10 determine the fee of 
the Commissioner before the final disposal of the case. 1 P. L. T. 171 = 5? Ind. Cas. 
291. The Court is not prevented Irom making any terms that it chooses as a 
condition precedent 10 the granting of the prayer for local investigation. A. I.R. 1917 
C.il. 907 = 104 Ind Cas. 814. Reforc commission Is issued, the Court roust see that 
the Commissioner’s lees and diet money of the witnesses have been duly deposited, 
if the party declines 10 pay, the proper thing for the Court to do is to ntike the 
amount costs of the suit and enter it in the decree. A. t. R. 1926 Lah. 62 = 89 Ind. 
Ca«. 479 5 see also A. I. R 192S Cal. 57 = sr C. 269 = 400. L J. 180=84 Ind. Cas. 
734. 82 Ind. Cas 852 = 25 Horn. L. K. 713. The District Judge has no power to 
disallow a ■ ' ■ ' *' — 'or local investi- 
gation in CO ■ ■ Date Judge. 23 

C W N. 20 .■ ■ ■ Commissioner 

no temunerr emaoding com- 

mission fee after return of commission can be executed by Commissioner. A I. R. 
1914 Lih. 46. in order to determine what amount a p.arty applying for commission 
should be directed to pay under Order 26, role 15 of the Civil Procedure Code, the 
Court has to take into consideration not only the labour expended by the Com- 
missioner but also the return which the applicant has got for his money ; the Court 
has also to consider whether the work who done efficiently aod with due diligence 
injacccrdance with the directions of the Court. 40 C. W. N. 1216=63 C. L J. 563* 
An application was made by a party to a suit for examination of his witnesses on 
commission The Court directed the applicant to file inieirogatories which be 
wished to put to the nlinesses and these being filed the oppoiiie party was directed 
to file cross interrogatories wiihtn four days. Instead of tiling these the opposite 

party objected to the issue of commissioo. T* • C' 

mission should issue Only on condition that • ' . * 

opposite pany as his cost in attending the ■ _ 

was wiihm the competence of the Court. *59 In 

16 . [S. 39 S] Any Commissioner appaioted under this order may, 

Po.s„ 01 Camm„„on=rs “" 1 “' >>/ >'■= “"I" »f 

appointment, — 

(fl) CNamine the parties themselves and any witness whom they or any 
of them may produce, and any other person whom Ihe Cumtnisstoner thinks 
proper to call upon to give evidence in the matter referred to htm , 

{p) call for and examine documents and other things relevant to the 
subject of inquiry ; 

(f) at any reasonable time enter upon or into any land or building 
mentioned in the order. 

Scope —Where Commissioner has been appointed to take accounts, questions 
Ofliabilny should be determined by Court. But if question of quantum involves 
question of liibiliiy, Commissioner can determine both. A. I. R. 1934 Pat. 35. It is 
nlways the duty of a Commissioner before executing the commission to obtain 
definite instruemn from the Court ard to act accordingly. 109 Ind. Cas 733. 

_ . . •. .e — t.. Court cannot extend to the 

ily of deciding questions which 
* ised as definite issues in the suit. 

; ■ “ ■ to the lower Court for taking 

■ jpoint a Commissioner for such 
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! 7 . [S. 399 .] ( 1 ) 'llic rro\iiioni of tliit Coilc rclalinf* lo lltc summoninp, 
AntrJ.rct “”>1 ■'•’mlMlion if and 

of»iirc.st! l.t(0.c comr.i!- !“ iW itn.titittalion of, and pcinliic! to Ijo 
ncner. imp..icO upon, wilnttsci, iliall apply lo pcrions 

required (o give evidence, or to produce 
document* under t’li* Order whether the coinm.tiion in execution of which they 
arc so required has been issued by a Court siiuile within or by a Court situate 
l)C}onJ the limits of Ilritish India, and for the purposes of this rule the 
Commissioner shall be deemed lo b' a Civil Coutt. 

(a) A Commissioner may apply to any Court (not being a High Court) 
within the local limits of whose jurisdiction a witness rrsidcs lor the issue 
of any proasi which h« may find it mccssiry to issue to or against such witness, 
and such Court may, in its discretion, issue sudi process as it considen 
reasonable and proper. 

Local amendment In Crltbh Burma.— Kor "nniiih India” read •'Briiish 
Iturma" and fer "a H’gh Coun" read "ihc ll'gh Court'— f'/ifr G. U Order of 1937. 

Note* —rrm moss of order XVHI, r, 5, as in force in Oodh apply aho to 
wiincises exarrined on commUiicn. 9 O. I. J. 593«?.t Ind. Cas. 44$. 

IS. [S. dOD.] (i) Where a commission is irsued under this Order, the 

T1.-.5.. ......... i.f Court shall direct that the parties to the 

Commissioner ^ ^ appear before the Commissioner in 

person or by ihclr agents or pleaders. 

( 2 ) Where all or any of the parties do not so appear, the Commlsioner 
may proceed m their absincc. 

A*, f?— For kcil amendment* In Allahabad. OodS'and K.angoen — /f/ra. 

Notes— This rule is mandatory and (he Court cannot issue ao txfarte 
commission 40 L \V 358-1934 M. W. N. i$ 5 “A. 1 . R. 1934 Mad. 548. 


' Cmmititom tuued at iht Imtancc <>/ /Vnr/^TJ 

19 . ( 1 ) If a firgh Court Is satisfied— 

(a) that a foreign Court situated in a foreign countary wishes lo obtain 
the evidej •' ‘ ‘ 

(/).•■• 

(c) ■ ■ ..... • ■ of the High Court’s 

appellate jurisdiction, 

it may, subject lo the provisions of rule 20, issue a commission for the examina* 
tion of such nitniss. 

( 2 ) Evidence may be given of the matters specified in clauses (a), (b) and 
(c) of sub-rule (i) — 

(a) by a certificate signed by the consular officer of the foreign country 
of the highest rank in India and transmitted to the High Coutt through the 
‘■Central Government'’,* or 

(j) by a letter of request issued by the foreign Court and transmitted 
to the High Court through the “Ccntial Goyernmenl”," or 

(c) by a letter of request issued by the foreign Court and produced be- 
fore the High Court by a party to the proceeding. 

Amendment in British Burma — For “in India” read “in Burma" and for 'a 
High Coun” read ‘‘;he High Coutt.’* — Vide G B Order of 1937. 

20 . The High Court may issue a commission under rule 19 — 

(o) upon application by a party lo the proceeding before the foreign 
Court, or 


* Subsiiiuted for “Governor-General in Council'* by G. I. Order of 1937. In 
Btiiish Burma for the words wiihin quotations read ‘'Governor '*, — Vide G. D. Order 

of 1937. 


C. P. Code — 87 
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(^) upon an application by a law ofEcer of the “Provincial Govcrnnisnl" • 
acting under instructions from ihc “Provincial Government." • 

21. A commission under rule 19 may be issued to any Court witbin the 
local limits of whose jurisdiction the witness resides, or, wiiere f the witness 
resides within the local limits of “the ordinary original civjl jurisdiction of the 
High Court,’’! 10 Roy person whom the Court thinks fit to eiccutc the 
commission. 

22. The provisions of rules 6, i5, i6, 17 and 18 of this order in so far 
as they are applicable shall apply to the issue, execution and return of such 
commissions, ."md when any such commission has been duly executed it shall 
be returned togctiier with the evidence taken under it, to the High Court, 
svhich shall forward it to the “Central GovcrniDcat,"3 along with the letter of 
request for transmission to the foreign Court.’‘Ii 

A'’. B . — For additional order »o Madras and Lahore.— trt/ra 


ORDDR XXVII. 

Suits by Of against “Me J or Pubti; OJfsccr in thtir 

ojfiiiat tapacity. 

1. [A’lfK'.] In any suit by or against “the Crown" t the plaint or written 

c •• V ^ statement shall be signed by siiclt personas "the 

Suit by or OEorort Govern. Crorvo" t moy, by gcrrcrol or order. 

appoint in this behalf, and shall be verified by 
any person whom “the Crown"! may so appoint and who is acquainted with 
the facts of the case. 

Kotos.— Vi<*e A. I. R. 192S Mad. 96= 105 lod. Cas. 84. 

2. [S. 417.1 persons being ex ofjieio or otherwise authorized to act 

^ j , for the "Crown*'! in respect of any judicial 

proceeding shall be deemed to be the recognized 


agents by whom appearances, acts and appli* 


cations under this Code may be made or done on behalf of the ‘‘Crown.’’! 

3 , [S. 418 .] In suits by or against the “Crown’'! instead of inserting 
, . in the plaint the name and description and place 

Plaints in suits by or against gf of Ihc plaintifT or defendant, it shall 

Government. sufEcieni to insert the words ’’the appropriate 

name as provided in section 79 , or, if the suit is against the Secretary of State, 
the words "the Secretary of State”! 

“ 4 . (S. 419 .] The Crown pleader in any Court shall be the agent of the 
, _ Crown for the purpose of receiving processes 

Agent for Crown to receive Crown issued by such Court.'’*j 

process. 


* Substituted for “Local Governmeni” by G. L Order of 1937. In British Burma 
for the words within quotations read ••Governor .” — Vide G. B. Order of 1937. 

+ After this the words ‘‘the High Court is established under the Indian High 
_ ... .o<. *■ *-dia Act, 191S. and'' have been omitted by 

■ • ndG. B Order of 1937. 

. . D Council" by G. I. Order of 1937. In 

itions read ''Governor ”. — Vide G. B. Order 

of 1937. 

II Inserted by Act X of 1932. 

Substituted by G. I. Order of 1936 and G, B. Order of 1936. 
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5. (S. 4‘20.] The Coutt, in fixing the for "(lie Crown’’* to nnswer 
.... ,, , to llic I'liint, sliall allow a reasonable time for 

on'Slfo? Go°c’.Smcn’'.’”‘' commumcalion '■mlh ll.c Cro,n”* 

through tlic proper cnannci, and for the issue of 
instructions to the ‘'Crown pleader”* to appear and answer on bclialf of 
“the Crown”* or llie Go«inmcni, and nuy extend the time at its discretion. 

Amendment In Hurmn.— The word •‘Coaerntnenr in the last lime has been 
emitted in Durma by C. It. Order of S937. 

A’’. /?.— For local amendment in Madras.*— 

C. [S. 421.] The Court may also, in any case in which the “Crown 
. , , , , pleader”* is not accompanied by any person on 

A.icod,n™ ctr,„on .bl. 10 , Cto.i"' .ho miy be able to 

answer Questions teuiine ta * . .* if.. .1 

,aiiacair..lCsic.amtnl. aai«n any malct.al qunl.oni Icljling to the 
suit, direct the attcnd.mcc of such a person. 

7. (S 423 ] (1) Where the defendant is a public olliccr and, on 
_ . » . . . . rcccmno the summons, considers it proper to 

male a reference to “the Crown”* before answering 
Rl?nce to^jovernmeni, * ‘0 *0 Bf^nl such 

extension of the lime fixed in the summons as 
may be necessary to enable him to male such rcrcrcncc and to receive orden 
thereon through the projicr channel. 

(2) Upon such application the Court shall extend the time for so long 
as appears to it to be necessary. 


8. [Ss. 42G, 427-1 (t) 

Procedure in suns agair.st 
public ofTicer. 

r ■ * 


Where “the Crown”* unJcilalccs the defence 
of a suit against a public ofliccr, “the Crown 
pleadit”* upon being furnished with authority to 
appear and answer the plaint, shall apply to the 
' r rt shall cause a note of his authority 


' • sub rule (1) is made by “the Crown 

• ■ • ■ • . • • • notice for the defendant to appear 

and answer, the ease shall proceed as in a suit between private parties : 

Provided that the defendant shall not be liable to arrest, nor his property 
to attachment, otherwise than in execution of a decree. 

A'. B . — For additional rules in Allahabad.— $f’/ra 

“fSA. No such security as is mentioned in rules 5 and 6 of Order XLl 
shall be required from the Crown or, where the Crown has undertaken 
the defence of the suit, from any public ofBcer sued in respect of an act alleged 
to be done by him m his olhcial capacity." 

"J 8 B. In this Order 'Crown* and ‘Crown pleader' mean respectively— 

(a) in relation to any suit by or against the Secretary of State or the 
Central Government, or against a public officer in the service of that Govern- 
ment, the Central Government and such pleader as that Government may 
appoint whether generally or specially for the purposes of this order ; 

(&) in relation to any suit by or against the Crown Representative, or 
against a public officer employed in connection with the exercise of the 
functions of the Crown in its relations with Indian States, the Crown Represen- 
tatives and such pleader as he may appoint, whether generally or specially for 
the perposes of ihis order ; and 


* Subsmued by G I. Order of 1937 and G. B. Ordor of 1937. 

+ New rule 8 A has been inserted by G. 1 . Order of 1937 and G. B. Order 

1937 

I Inserted for "British India'* by G. I. Order of 1937. 
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(f) in rcl-ition to any suit^ by, or against a Provincial Govcinmcnt or 
against a public ofilcer in the Service of a Province, thn Provincial Government 
and the Government pleader, or such other pleader as the Provincial Govern- 
ment may appoint, whether generally or specially, for tlic purposes of lliir 
order." 

Tho followlnp rule 8. B. has been Inserted In British Burma 
by G. B. Order of 1937. 

“S B. — In //lis order art! * * * § 'Cro:en p]eadcr" vtcan resf-cclivcfy 

(fl) in rclalion to nuy tuil by or af'ainsl tht Seerttary of Stale, the 
Secretary of Slate and inch pleader as the Secretary of State may afpjinl\ 
whether {generally or specialty, for the purposes cj this order ; 

{b) in relation to any suit by or the Railway Board or any 

officer Or aftainst any public officer employed in connection with the affairs 
of the Railway Board, the Railway Boaed or suck pleader as that Board may 
so appoint ; 

(c) in relation to any other suit, the Government oj Burma and such 
pleader as the Court may so appoints 


ORDER XXVllI. 

Suits by or against Military "or Navsr* ^fcn or "Airmen." 

1. (S. 405.] (1) Where any oflicer, "soldier, sailor or airman’'t 


oaicers or soldiers uho can* 
not obtain leave may authorire 
any person to sue or defend 
for them. 


actually "serving under the Corivn"] in suchS 
capacity is a patty to a suit, and cannot 
obtain leave of absence for tl>e purpose of 
prosecuting or defending the suit m psison, 
he may authorize any person to sue or defend 

in his stead. 

(2) The autliority shall be In writing and shall be signed by the ofucet 
soldier, "sailor’V or airmant in the presence of (/r) his comnwnding o/5ter, or 
the next subordinate officer, if the party is himseif the commanding officer, or 
(i) where the officer,*- soldier sailor* or ■•alrman’M is serving m military, 
‘'naval”* or nitfoice staff employment, the head or other superior officer of the 
office in which he is employed. Such commanding or other officer shall 
countersign the authority, which shall be filed in Court. 

(3) When so filed the countersignature shall be sufficient proof that.tlie 
authority was duly executed, and that the officer or soldier “sailor"* or airmant 
by whom it was granted could not obtain leave of absence for the purpose of 
prosecuting or defending the suit in person. 

Explanation. — In this Order the expression “commanding officer” means 
the officer in actual command for the lime being of any regiment, corps, 
“ship",* detachment or depot to which the officer or soldier, “sailor’’* ‘’or 
airman”t belongs. 

2. [S.'466] Any person authorized by an officer soldier, “sailor’'* > or 
. . , airmant to prosecute or defend a suit in his stead 

Person so authorized may act pjoggeute or defend it In person in the 

persona yorapp i p . same manner as the officer, soldier “sailor”* or 
airman could do if present ; or he may appoint a pleader to prosecute or defend 
the suit on behalf of such officer, ‘tidier”* “sailor”* or airman.t 


* Added by Act 35 of 193^. t Added by Act X of 1927. 

t Substiiuied by G. I. Order of 1937 for the words “Serving the Government” 

which words are retained m British Burma — Vide G B. Order of 1937. 

§ Substituted by Act 35 of *934. 
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3. [S. 467.] I'roccsjci served upon any person auiborizsd by an officer 
_ . soldier "sijlor or aitrnsn” under rule I or 

w “rO‘* aor picadcr appoinSed si afonsiid by 
rood* service *' such person shall b: as cfTcctual ns if iticy had 

been 5ct>cd on the pitly In person. 


ORDHR XXIX. 

Stitd ty cr « 7 ^rt/«r/ Cerfiratient. 


1. [S. 435.) In suits tiy or .njtainsi a corporation, any plctdin;; may be 
signed and aerified on bcInU of the corporation 

of pleading 


depose (0 the facts of the case. 


prmcii>al officer of the corixsration who is able to 


N. B —For local ,anicndnicnt in Madras — lV«/c ir/n 

Notes.— Pole i rtqnires suit lobe properly framed aR-iinit comp-sny with proper 
descripiion 43 C. 441 **3: C. L. ). Ind. Cas. 33 UefenJ-ants quesifonin^ 

competency of director to si^tn and verily plaint ate entitled to cross eximine him 
to as to expose all farts relating to that question A. I. R- 1931 Rang. 54^130 Ind. 
Cas. 843. Order X.XtX. rule t, IS merely perm.st'.se and not mandatory and agent 
is allowed to sign wiihont etpress authoilty A I. R t 930 Ron’- S 60 “ 3 * Ronr. L. U. 
1305-SS D. tjt 5 bat sec A 1 . R. 1927 Smd 253. Order XXIX deals svith the 
manner m which (he salt IS to be framcii A I. U 1931 Pat. 48$*; P. L. T. 679 b> 64 
ind. Cas 135 As regards when register of join 'Stoek compsny can represent 
the company, r>A A I U.i9a‘)7^aa »t5-ti6lin3. Cas. 42?. A company mliqai* 
datinn can sue in/or»M/<tc//^m through Its 1 quida or. 4 > M 634»45 In I.Cas. 164. 
A pleading filed on behalf of a corporation must be si pporied by an affidivit to 

E rove that the person signing it is duly authorised to do so. A I.R 1937 Cal. 789i«3l 
:. \V. N. 1030™ 105 Ind. Cal $6S. Where in a suit against the Railway Company, 
the plaint describes the defendant as Agent of the Ksdway, frame of the suit is 
bad. 53 C. 783-39 C. \V. N C14— 90 Ind. Cas 4:6. Where the descripilon of the 
defendant amounts 10 merely a misdescription, plaint should be allowed to be 
amended. SJ Rom. L R. 513-73 Ind. Cas. 1027 — 47 R- 785 An unregistered body 
cannot sue or be sued as a corporation ; all Us members must be impleaded, A.I.R. 
2925 All 337-33 A. L. J. 37-47 A. 342-86 Ind. Cas. 3555 seealso A f. R. 1937 

‘ i- 

■ • • Cas 532-75 Ind. Cas. 936. Pro- 

■ ■ .... . not exclude operation of Order 6. 

■ 4 ; 58.*A, I U. 1931 Sind 178. As 

regards what ptruculars which heading of plaint should contain in suits by or 
against cotporation or firm vtife h I. R. 1933 Smd 102-26 S L R. 436 Rule i 
comes into operation only after the proceedings have been validly started and 
cannot be utilized to authorize an authorised person to institute suits on behalf of 
the corporation, i5SInd. Cas. 346— A. I R. 1935 bah. 345 - Where the manager 
of a Rank is author zed by the Articles of Association to file a suit wiih the previous 
sanction of the executive board, a suit ins ituted by him without such sanction is 
tnsiituted without proper authority .and the fact that the act of the manager was 
ratified by a resolution of the Board of directors after the expiry of the period of 
limitation, IS of no avail. 37 P. L. R. 446. Where Secreta^ is empowered by Arti* 
cles of Association to verify pleading, plaint may be signed and verified by hten. 40 
C. W. N 930 The rule in Order 29 is clearly permissive and not imperative in 
its terms, and it lays down mere procedure. The rule, however, does not exclude 
the operation of (he provisions of Order 6, rr. 14 and 15 I” th® case of ordinary 
pleadings if the signature on the plaint or verification of the pleading is defective, 
the defect can be cured at a subsequent time. There is nothing in the Code which 
requires a particular course to be followed by the person who verifies the plaint 
All that is required is that (he plaint should be verified by a principal officer and 
he should be able to depose to the facts of the case. A dt facto Secretary of a 
firm who verifies a plaint in the absence of the Secretary is a principal officer. A. 1 . 
R. 1936 Bom. 418— 38 Bom L. R. 894. 
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2. (S. 430] Subject to any statutory provisions r-guhiin^ service of procesr, 
svlitre the suit is against a cor[>oratbn, the sum* 
Service on corporaiioa. mons may be served- 

(0) on the Secretary, or on any director, or otlicr principal officer of the 
corporation, or 

(1) by leaving it or sending it by post addressed to the corporation at 
the registered office, or if there U no registered office then at the place where 
the corporation carries on business. 

Scope. — Servire nf notice on a corporation should be according to this rule. 
43 C 4n = aa C. L. J. S4ls>3t Ind. Cas. 3) ; see also go Ind, Cas. 6£oB<\.t.K. 17:6 
Pat. 40 = 5 Pat. taS » A, 1. It. 1918 Smd iiis=ioS Ind. Cas. 663 The mode of 
service provided by rule s shojid rot be availed of where there Is a mode of service 
provided by another statute. A. I. R. 1938 Smd iti. “Carries on business” means, 
where it has got principal place of business io British India. A. I. R. 

Sind III. 


3. [S. 436, last pard.] '^bc Court may, at any stage of the suit, require 
the personal appearance of the secretary or of 
any director, or other principal officer of the 
corporation who may b: able to answer material 
questions iclaitnj to the suit. 

ORDER XXX. 


Power to require personal 
attendance of officer of cor- 
poration. 


Suits by or against Firms and Fersont carrying on business in nanus 
other than their cvn. 


1. [R. S. C. 0, 48A, r. I.] (I) Any two or more persons claiming or 
. , , being liable as partners and carrying on bustness 

Suing of partners in name of |njj,a may sue or be sued m the name 

cf the firm (if any) of which such persons were 
partners at the time of the accruing of the cause of action, and any party to 
a suit may in such case apply to the Court for a statement of the names and 
addresses of the persons who were, at the time of ib: accruing of (be cause 
of action, partners in such firm, to bs furnished and verified in such matinsr 
os the Court may direct. 

(2) Where persons sue or are sued as partners in the name of their firm 
under sub rule (1), it shall, m the case of any pleading or other document 
required by or under this Code to be signed, verified or certified by the plain- 
tiff or the defendant, suffice if such pleading or other document is signed, veri- 
fied or certified by any one of such persons. 

Amendment In Burnaa — For “Critish lodu" read '‘nritiih Burma.” — ViJe 
G. B. Order of 1937 - 

y, 5 .— For local amendment in Lahore —Vide it/rj 

Scope and Object — The commiiiec have adopted wuh the necessary aliera- 

^ ^ — * * s " — Report of thi Speeiiil 

j • partners of the firm sued. 

. ■ . • ■ provisions is merely to 

, . ■ • ■ tners who compose the 

■ ... • m’s name is not a legal 

, • r ■ « « ' ' ; see also 77 Ind. Cas. 

. ■ • . . ' v relating to suits by or 

against firms do not in any way militate vv? . 

3. L. R. i=* 861 od. Cas. 1013. Firm is 

A. 1. R. 1933 All. 533=1933 A L. J. 126 ■ ; • ' 

sue or to be sued in the name wh . . . . ■ 

purpose of transacting their business It is a facility given by the legislature in 
order to avoid meniioning large number of names erher in the category of plaintiffs 
or in that of defendants. But the Code does not allow the firm to sue or to be sued. 

It only allows the individuals coasiUDUng the firm to sue or to be sued in the name 
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-t.- r>. t. ifcat the firm a$ 
. • • ■ 19J? Sind SJJ. 

• 3? Horn L R. 

- I liercc cnnnol 

• ■ - ice niso 31 Horn. 

• . . . idividuils com* 

posine (iftn tin sne in firm’* Dime 36C. \V- N. 459«/V I R. 1931 Cal. 768. Order 
3'», rule j, doe* noi dciifoy the effect of the provruoi* of Onler ii, rule* l nnd 15. 
A. I. R. 1934 Mad. 330. A pfimliffbtinginj a mit .againit a firm can implead all 
the member* of the lirm a* ocfer.dants in tint *uir- A. I. 11 1033 Pat, 239 « 9 Pat. 
7I7-I37 lt)d. Ca», 575. Rule I doc* not apply la fare'gn firm*. A I. R 191711010, 
418-29 Bom L. ]<,'66o«< lot tnd. Cas. 9I> The proper I'lte of suit agiintt defend- 
ant’s firm i* 10 describe the firm with pmner* ihereiO- 17 Bom L. R 998-94 Ind. 
Cas. 969. Where pinner itt battnc** refjse* tojiini* plaintiff, correct procedure 
IstomaVe him a defenlant in the luit 92lnl. Ci*. 569- lb 1*. L. R. f 99-7 Uih. 
L J. 2?a Rule 1, sub-chuic 1, doc* not empswcr one pinner to refer the cisc to 
arbitration so a* to bind the ether pinners although the suit is against the firm, 
A. I. R. iQJb AH. 23S-48 A. 239-24 A. L J. 235-91 InJ Ca». 930. One partner 
can receive paj-mcm in saiisfaciioa of decree and can certify piyment. A. I. R. 1926 
Sind 167-92 Ind. Ca*. 3S7. One panccrofa firm can sue far .a debt ihit is due 
to the firm. A. I R. 1929 Bo-n, 177— $3 Bon. tio-30 Bom L. R. 1560, A suit is 
maintainable against a firm ever) if one of it* partner* is deaden the date of the 
institution of ihtsuit, 27 A. L. J. 73-112 Ind. Ca*. 715. Decree in favour of 
panners individually can be set off against a decree agiinst the firm composed of 
same individual*. A. I. R 1927 Bom. 2$$— 29 Bom* L. 1C 396. Payment to one 
partner is EooJ, even after dissolution. A. I K. 1928 Smd 37**to5 Ind Cas. 89^ 
A suit by a firm on a nronote ta favour of one of the partners is maintainable. 55 Ci 
5Si-.^.l R. t928 Cal. 148. lo the case of change of pirtners, the new firm cannot 
enforce the contract entered into by the old. 65 Ind. Cas. :6-i5 S.L.R.152 It 
is permissible to sue only the solvent members of a firm when a decree is sought 
against it> 3S M L J sS> -4^ Ind Cas. 756. In a suit against a firm, name of the 

.4 1 • tv ...,T 319-109 

; • • I’s name it is a 

• • ' • • • ’ ■ le firm has the 

* • • ’ • -90 Ind. Cas. 

; ■ • ... • It A. r. R. 

• ■ * ■ ' ' . • , ’ ■ -of one of the 

•• • I • • ’ Bom. L. R. 

388=80 Ind, Cas. 773. A firm may be sued m the name of the manager. 25 Bom. 
L. R. 1081 = 77 Ind. Cas. 1055 ; seealso 71 Ind. Cas. 734 — 5 Lah, L. J. 5 ; A. I. R, 
1931 Sind 121 = 35 S. L. K. 104 ; 6$ Ind. Cas. 750. In a suit m the name of a shop, 
one of the partners can sue On ^half of others 68 Ind. Ca*. 425. A bank being a 
limited company can be sued only in its own corporate personality and not in the 
name of Us manager. 40 Ind. Cas. 549 Inasutivn firm's name, one paimei can 
sign it, A. L R, 1932 Nag. 137=28 N L R. 116. Decree in favour of dissolved 
firm can be executed by any one of the partners for the benefit of .nil A. I. R. 1932 
Lab, 596— 33 P. L R 290 Persons carrying on business as firm in British Indi.i 
are liable to be sued m British fndia irrespective of whether they are non-resident 
foreigners. A, I. R 1932 Nag. 114 = 28 N. L. R itB. Order 30, only applies to a 
firm or contractual partnership and docs not apply to a joint Hindu family business. 
38 C. W. N. 9t4 = A. I, R. 1934 Cal. 8io=6i C. 975— 152 Ind Cas 9915 1935 A. L. 
J. 280 ; A. I R. 1936 Nag 291 The provisions of Order 30 relating to suits by 
and against "firm” evidently assume that the so-called ■'firm" is legally constituted 
and do not hive any bearing on the question of the maintainability of a suit against 
atiMlegal” association. 36 P. L. R. I49=A I R. 1934 Lab. 882. This rule is not 
applicable to foreign firms 36 Boro L R. 983 = A. 1. R i934 Bom. 467; seealso 
A I T? inir C....4 A ,.. . — ... ».« -uied in the name ofa firm when 

■ ■ • - • A I. R. *934 Lab. 157 ; see also 

■ ■ • 8 Bom L R. 529 When all the 

partnership as contemplated by 
■ ■ • _ • _ 1 by Order 30 cannot apply, so as 

to make the minors liable under a decree' passed in a suit in the firm name. 71 M. 
L. J. 373— A. I. R. 1936 Mad. 707=44 L. W. 320— *936 M. W. N. 669= 164 Ind. 
Cas, 806. Under rete i, it is coropetent for one partner alone to sue in the firm’s 
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Where legal representatives are not brought on record, assets of the deceased 
partner are not liable. $7 L. J. 34<=A. I. R iqjo Mad. 733=53 M- 
885 ; see also A. I. R. 1931 All. 65= 52 A. g'V4-- 1930 A. L.J.913. Rule 4»scnaciccl 
to remove the doubt th.it existed in connection with s. 45, Contrart Act, in rcg.ird to 
suits by and against firms. A. 1. R. 1927 Rom, jSi-sjt R. 986=29 Rom. L, R. 
1296. This rule is applicable where a suit is instituted in the n.imc of a firm. A. 
1. R. J926 Sind 81=20 S. L. R. 238 ; see also 76 I*. R. I9i5 = 3t Ind. Cas. 209; 
19 A. L. J. 266=60 Ind. Cas. 745; 7l Ind. Cas. 9S«=4 Lah. I43- Article 176, 
Limitation Act, governs application under Order XXX, t,-4 (2) (a). 34 C. L. J. 405 = 
67 Ind. Cas. 10 j A. I. R. 1933 Lah. 356=34 P. L. R. n. 


6. [R» S. C. 0. 4SA, r. 4.1 Where a summons is istueJ to a firm and 
. -.is served in the manner provided by rule 3, 

Now. in whal enpaety upon whom it i? serred shall ba 

^ ■ informed by notice in writing given at the lime 

of such service, whether he is served as a partner or as a person having the 
control or management of the partnership business, or in both characters 
and, in default of such notice, the person served shall be deemed to be served 
as partner. , 

Notea — Vide A. I. R. 1929 Lah. 228=115 Cas. 536. 

6. [R. S. C- 0. 48A, r. 5.) Where persons are sued as partners in the 

. . r . name of their firm, they shall appear in- 

Appemnc.ofpart„.r5. i„ ,hei, own nlmcs, but ill 5ub!=' 

quent proceedings shall, nevertheless, continue in the name of the firm. 

Scope— Where persons are sued as partners m the name of their firm, they 
may file different written statements, not on their own behalf, but on behilf of the 
firm, 54 C. 1057=31 C. W. N. ioo4=A. I. R. 1927 Cal. 258 { 94 Ind. Cas. 969-27 
Rom L. R. 998 5 A. I. R. 1930 All. 701 j A. 1. R. 1933 All. 523= r933 A. L. J. 1264 ! 
A, 1 R. 1929 Sind i92-t2Slnd. Cas. 801. Word "Individually* does not mean 
"in person”. A. I. R. 19:8 Lah. 528 5 but see 78 R R 2918-47 Ind. Cas, 432 Not 
to allow partners to examine plaiotifi's witnesses is not to act according to law. r933 
A. L. J. 1364=A. 1, R. 1933 All. 523. Under this rule in a suit .against a firm in 
the name of firm name, the appearance of partner is appearance of the firm, ;.r,of 
all panneis of the firm. 62 C. 510—39 C. W. N. 606. 

7. [R. S. C. 0. 48A, r. 6-1 Where a summons is served in the manner 

. , provided by rule 3 upon a person iiavine the 
No appearance except by ^onttol or management of the partnership bust- 
partners. appearance by him shall be necessary 

unless he is a partner of the firm sued. 

Scope.— f'/A A 1. R. 2929 Lab. I49 ; A. I. R. 1926 Sind 51 = 89 Ind. Cas 401. 

8. [R. s. C. 0. 48A, r. 7.) Any person served with summons as a 

, pailner under rule 3 may appear under protest, 

Appearance under protest. denying that he is a partner, but such appearance 
shall not preclude the plaintiff from otherwise serving a summons on the firm 
and obtaining a decree against the firm m default of appearance where no part- 
ner has appeared. 

I 1.-1 — — . .1 . r. 3 appears 

1 such person 
he is a part* 

' . w 93 Ind. Cas. 

„ J Ain ipjj Com. 48=23 Bom L. R. 

, whether he was a partner). 

• ■ against a firm and its part- 

arriving at a finding in the 
firm, although such person 
rh off. A. 1. R. 1936 Smd 206 
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9. [n. S. C- O. 43A, r. 10.1 Ihh Order shall apply to suits belwcen 
„ . , a firm and one or more of partners therein and 

Sam between co-pirtntrs. between firms having one or more 

partners in common ; but no execution shall l« Issued In such suits except by 
leave of the Court, and, on an applicition for leave to issue such execution, all 
such accounts and inquiries may be directed to be talen and made and direc- 
tions given as may be just. 

8copo. — tuit by director against other dlrectori is competent. A. I. R. 1920 
Mad. I2 I^b 55 M. L. J. 3S5. If two firms have common partner, an action 
can be nnintained l>y one firm against the othets. A. I. R. 1927 Mad. 1096=1 
5: M. L. J. 30J : see also A. I. R. 1929 Sind I92;44lnd. Css. 428. No suit lies 

*• * - • -1 -■ ••••••- \ • -slnj; common partners for recovery of 

. • •*.!«). 408 — 45 Ind. Cas. 85. A surety 

* • ■ . • I ' t for the benefit of all those who even- 

■ ■ P. \V. R. 1917. Where a person is a 

common partner in two fumi, no action can be broight by one firm against the 
other firm upon any transaction which was beiweenihem while such individual 
was a common partner. This rule is however subject loan exception in equity 
In cert.tin cases where it might be possible to ascctliin the rights nnd liabiliiies 
of a member of a firm when all the parties are before the Court, but the above eouiiy 
does not apply In case tahich cannot be adequately dealt with merely by a declara- 
tion of right to a credit m the partnership A. I. R. 1936 Horn. 346-36 Rom. L. K. 
486 j see also 3S P. L. R. 857- A. I. U. 1936 Lah. 648-164 Ind. Cas. 832. The provi- 
sions of this rule which provides that execution will not be taken without the leave 
of the Court and that the Court may order all accounts to be given and give such 
direciioQS as it considers just and sufficient to safeguatd the Interests of the 
defendant 38 P. L. U. 857. 


10. [R. S C. 0. -ISA, r- 11-] Any persan carrying on business In a name 
. or style other than his own name may be sued 

than his owo ^ nature of the case will permit, 

all rules under this order shall apply. 

Scope —A person carrying on business in a firm's name is only a person who 
has got an a/iat and a person desiring to sue him can sue him in his own n.ame. A. t. 
R. 1930 Cal. 327-51 C. L, J. 30-34 C. W. N. 36-57 C. 93> ; A. I. R. 1934 Lah. 
147=^149 Ind. Cas. 998. After (he death of the sole proprietor, a suit cannot be 
instituted under this rule in the old name of the firm. 53 A. L. J. 961 — A.I.R. 
1926 All 161 : see also 35 Dom. L R. 7—85 Ind Cas. 464 ; A. I. R. 1930 Cal. 327 — 
51 C. L. J. 30 — 34 C. W. N. 36—57 C. 931. It is doubtful whether the words "any 
person carrying on business" apply to person carrying on business as guardian or 
agent of another. A I. R. 1934 Mad. 386— 57 M 973-66 M. L J. 609 In the 
eye of hw a firm has no existence apart from the members which constitute 
that firm. A firm is not a person either natural or artificial and it is a person 
who can sue and be sued. Firm Is not a juttUic ftrion't to be taken cognizance 
of as such by the laav as an idol or corporation ts. Although the C. P. Code allows 
partners collectively to sue or to be sued in the name which Iho partners collec- 
tively adopt for the purposes of transacting their business, it is facility given by the 

, — .1. , .... 1-.. -r ■■ iher in the category 

It 13 to be noted 

■ ■ ■ ' . - - ■ ows the individuals 

• The privilege is 

given to persons, but the Code does not treat the firm as a jurtthe persona. A. I. R. 
1936 Pat. 194=158 Ind Cas. 25= 16 P. L. T. 649. Rule 10 is subject to the same 
restrictions as rule i of Order 30. If the case of a single proprietor is to be treated 

£ — . .■ ^.j. -- jj clearly covered by rule r, 

* • should be carrying on business m 

■ • • • abreviated title as a firm. A. I. R. 

i * ■ rho carries on business in a name 

■ • a mistake has been made by the 

• ' * ' -s are justified in filing the appeal 

against the firm and is not open to the plaintiff to contend that he could not sue 
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in the name of ihe firm and therefore the death of the proprietor of the firm neces- 
sitated the substitttlion of his legal representative* in his place. A. I. R. 193I Lah- 
I47»I49 lod. Cas 998. This rule is applicable only to the case of a sincle indivi- 
dual, lOi Ind. Cas. go6“i936 M. \V. N. 669^=44 L. W. 3ioc»A.I,K. 1036 Mad. 
707 = 71 M. L. J. 373. Whereon thedcalhof the proprictorof .a firm, the busi- 
ness of a firm IS c.arrlcdon by his minor son and widow under the old name ol 

.1. -i- .». /• _i. — of the firm, and it is not 

* ■ ■ * ■ . one of the heirs of the 

■ ■ ■ ' ■ .* ' = 160 Ind. Cas. 893. 


ORDER XXXI. 


Suils by oragaintt Trusteti, Executors and Administrators. 


1 . [S. 437 .] In all suits concerning properly vested in a trustee, executor 

... ,, .. or administrator, where the contention 13 between 

r ™ 

perly vcsltd in misiceiTeK. P«‘y and a thirj person, the Irustcc, ejeculoi 
or administrator shall repjesent the persons so 
interested, and it shall not ordin.itily be necessary to make them parties to 
the suit. But the Court may, if it thinks fit, order them or any of them to be 
made parties. 


Scopa— This rule is confined when the contention is between persons benefi- 
cially interested and thVd peesan. 39 Ind. Cas. 779=5 J'.L. J. jo 5 ; rS M- 
Under this rule no one but the executor is competent to prosecute a suit as represen- 
tative of the deceased. 55 Ind. C.as. 504»-3 U. P. L. U. (Pat) 31 5 see also 50 Ind. 
Cas. 509-11 Diir, L. T. 349 j A. I. R. 1931 Cal. 337-58 C. 77. An administrator of 
an estate can maintain a suit to recover rent with the consent of the other adminis- 
trators who are impleaded as pro forma defendants. S3 Ind. Cas. 478 J 
A.l. R. 19:4 Pat. 343-4 Pat. L. T. 731-3 Pat. L. R. 37-8© Cas. Ind. 653 . 

2 . (S. 433 .] Where there ate several 
Joinder of trustees, executors trustees, executors or administrators, they shall 
and administrators. aji 5^ made parties to a suit against one or more 

of them : 


Provided that the executors who have not proved their testator’s will, and 
trustees, executors and administrators outside British India, need not be made 
parties. 

Amendment in British Burma — For * British India” read "British Burma.” — 
Vide G. B Order of 1937. 


Scope. — In a suit against a temple all the trustees are necessary parties. 
A. I. R. 19x2 Mad, 405 = 77 Ind. Cas. 943 ; see also A. I. R. 1934 All. t. 

3 . [S. 439 .] Unless the Court directs otherwise, the husband of a married 
. J - , -.J trustee, administratrix or executrix shall not 

»».uchl,eapa«y.oa™. by o, agams, her. 


ORDER XXXII, 

Suits by or aiainsl Min'frs and Persons of Unsottnd Mtnd. 


1. [S. 440, first para.] 

Minor 10 sue by next friend. 


Every suit by a minor shall be instituted in his 
name by a person who in such suit shall be 
called the next friend of the minor. 


N. B . — For local amendments in the Punjab and Peshwar . — Vide infra. 

Scope. — Order XXXII has no direct application to proceedings in execution. 
J09 Ind. Cas. 531 ; see also A. I. R i937 CaL 9305350 L. J. 9=64 Ind. Cas. 251 
A. I. R. 1926 Cal. 109=30 C. W, N. 86, A minor roust institute a suit through his 
next friend. 30 A. 55 : 31 B. 88 ; 61 Ind, Cas. 605— A I. R. I93t Nag. 152: 81 
Ind. Cas. ioS 2 = A. I. R. 1924 Bom. 114. The question of there being no decree 
against the minors for want of their proper representative in suit, can be raised m 
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execution. A. I. R. 192S Mad. i 0 S 7 * ^ tninor pltintiiT it bound by the result of tbe 
suit in the absence of fraud on the put of Ibe next friend A. I. R. t9JG AH. 36«» 
4SA.44«}3 A.L.J. 9ot-9n Ind. Cat. 749 The Court in a projwr cite can 
order that the cost of the sun be paid by the next ftiead ptrsontlly. A. I R. 1927, 
Mad, 1023. Appeal by minor without next firiend it not a nullity. A. I R, 1927 Lah. 
C63 A suit by minor with next ftiend for posictsion aRainsi a defcndini chiming 
*■ * • ■ .. .• . • ■ ‘iJc 2t N. L. U. 75=»89 Ind. 

I ■ is ojlside Cnurt’j juriidic* 

■ • • • 70 Ini. Cat. 919-37 C. 

• • • • tor happens to be a ward 

. luch a minor Is Sued has 

■move a guardian who his 
- There is no provision in 

■ e security for costs though 

it is open to the Court to make an order after the beating for costs against .n next 
friend and to call on him to provide security in the event of retiring A. I. K. 
J 93 < All. 45S. 

2 . [ 8 . 442 .] ( 1 ) Where a suit is instituted by or on behalf of a minor 

without a next friend, the defendant may apply 

tohLcllicphint taUn olT the file, ..ill. eosu 
out next ftiend, plaint to be . . , ■ .1 ’ 1 

taken off the file, to be paid by the pleader or other person by 

whom it was presented. 

( 2 ) Notice of such application shall be Riven to such person, and the Court, 
after hearing his objecnons (if any), may make such order in the matter as it 
thinks fit. 

Scope.— Where there is certificated guardian, no other person can act at 
/.r.v. _ j.., t r % Orders?, rules, applies to cases under 

' * * • * • . . ‘ . Decree against minor wiibeut appointment 

* * R 1937 Hang lj6 One minor cannot act 

' * d Cas Cat. Rule s applies when on the 

... .r .t. A- , ’f . ijjyg raised and 

* • • I '.hould not dismiss 

* * ' » • • • ••• riend to come on 

*' • • • • • ird that it should 

■* ' ' , •• • • majority. 44 M. 

• • ‘ ‘ . '■ 631=60 Ind. Cas. 

9 s C'v “i-m'' • • • ■ . ^ r*’C ~ .gj Q. j 87 o=» 3 Rang. 

‘ ■ .... 13m friend can be 

'■ ■ ■ I " * • was instituted m the 

• • or holding a power 

‘ • ■ 'ndency of the suit that 

’ ■ It was instituted : ffeiil 

... ... properly msiituied the 

' _ • ■ • • , • • ■ file : farther that 

the rules relating to suns on behalf of mmor<should not be strictly applied under 
Order 32, rule 15 to tbe circumstances of the case and that Order 32, rule 2, did not 
apply as tbe suit was property instituted. A. I. R. 1936 Lah. 7. 

3 . [S. 448 , first para, S 446 .] Where the defendant is a minor, the 
_ , , , . . Court, oil being satisfied of the fact of his 

appl'SbJ'c^rt’C Sino? ■"■■><>.>■■ 7 . appo.nl a proper person to be 


defendant. 


guardian for the suit for such minor. 


' ined 


( 4 ) No order shall be made on any application under this rule except upon 
notice to the minor and to any guardian of the minor appointed or declared 
by an authority competent ia that behalf, or, where, there is no such guardian 
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upon notice to the father or other natural guardian of the minor, or, where 
there is no father or other natural guardian, to the person in whose care the 
ijiinor is, and after hearing any ohjection which may be urged on behalf of any 
person served with notice under this sub rule. 

“*(5) A person appointed under sub rule (1) to bo guardian for the rait 
for a minor shall, unless his appointment is terminated by retirement, rcmOTil 
or death, continue as such throughout all proceedings arising out of the suit 
including proceedings in any appellate or revisional Court anl any proceedings 
in the execution of a decree”. 

B . — For local amendments in xVUbibad, Boaibiy, C. P., Lahare, Malras, 
Oudh and Rangoon.— infra^ 

Scope — When mino»s are before the Court, the Coott is baund to see that the 
minors are represented by guardian ai htim. A. I R. tgsS Mad. 105. The 
provisions of this rule are mandatory and leave no option to the Coart, and M can- 
not be Ignored or overlooheA ti O. W. K. 1236=151 lad. Cn. io65 = A. I. R. *914 
Oudh 475 : see also 57 M. 973 = A. I. R. 1934 Mad. 386 = 66 M. L. J. (kt). Where 
minor is unrepresented, the decree against him is a rullity. A. I. R. 1931 Mid 
674=34 M. L W. 317. Where proper person not appointed guardian, decree 
whether nullity or no: depends on whether minor has been p'ejoJiced by soch 
inegularity Ilui\ see also A. I. R. 1933 Mad. 170=145 Ind. Cas. 394. The 
object of the rule is that the minor should be represented by a fit person so that 
hU interests will be properly guarded. 56 Ind. Cas. 313 = 7 O. L.J. 2i9*,A 
compromise not expressly sanctioned by the Court, though bearficisl is no: blndioj 
on the mmofs, 3 Pal. L. J 255=46 Ind. Cas. 358; see also 33 Ind, Cas. 94»**9 
Bur. L. T. tjS. When suit is filed against minor in respect of whom proper 
guardian has already been appo'nted but whose identity cr appointment is no* 
known. Court is competent to appo'nt an oScer of the Court as a guar Jiao ad him. 
33 lod. Cas, 4S1. A decree against a minor without a guardian ad UUth at 
the time is void. 31 M. L.J. 39-35 Ind. Cas.)54; see also 35 Ind Cas. 707=35 
A 315 ; A. I. R. 19:9 Cat SS6 ; 83 led Cas. 913=1? S. L. R. sti ; 8: lad. Cat 
516-46 A. 744 = 22 A L J. ; $5 C. 1241 = 32 C.W.N, 665 Absence of formal order 
mipcinllng a person guitdian adUtem is not fatal to the suit, i Pat. L. J. S?3"35l“‘^ 
Cas. S£$ i 4 Pat. L. J 213 = 4$ Ind. Cas 245; 49 lod Cas 954. There is no rule that 
r .. .jjj jjjj jjjjj friend /ar 

■ O. L. J. S5t. Before appoint* 

to be but never adjudged, cf 
• • ’ • . ' be IS incapable of protecting 

' • • • i ‘ . beea no formal appointment 

. • f • • , ■ cannot be held that the minor 

' ' • • ' Ind Cas 4S4 ; see also 44 B 

■ It • . Cas. 90 J 63 Ini Cas. 18=26 

' ’a*. L T. 4515 3 Lab. 417 = 

69 Ind. Cas. 561 ; A i. k ryjo iviug. aj/— »yj tuu Cas. 499. 

Guardianship enures for whole /A unless rcvocked. 7S Ini Cas. 780 = 7 N. L. 

T. no; see also 75 Ind. Cas. 457=44 A 619=23 A L. J 599 ; .A L R 1930 AH. 
456=1930 A. L. J. 77t = S2 A 594. Merc irregnUnty in the appoinicaeat of guardian 
will not be a ground far setting aside the decree in tbe ab.ence of prejudice to 
minor. A I R. 1925 All. 331=47 A. 357=23 A. L. J. 44=£5 Ind. Cas. S5 , see 
also S8 Ind. Cas. 295; 80 Ind. Cas. 541=40 M. L. J. 363 = 19 L. W. 67S ; 5 Lab. 
38=75 Ind. Cas, 449 ; 74 Ind. Cas. 821 = A L R. 1934 Oudh 17S ; 74 Ind Cas. 821 = 
0O.& A. L. R. 463 ; 7t lad. Cas. 705== Pa*. 335 = 4 P- L. T. 147 5 7t Ind. 
Cas. 7 : 9 O.L.J. 141=67 Ind. Cas. So3 ; 42 lad. Cas. 421=6 L.W. 272 ; 31 Ini Cas. 
45=61 P.R. 1915 ; 97 Ini Cas. 514=49 A- 123=24 A. L. J. 970 (F. B.)= A. L R. 1926 

7 • ' ■ m -r. .--.r-—* .... j{je whole family where a 

- • ■ , "is made to get a guardian 

, ■ ■ ■■ , • ■ r. ALR-ig3iAlI.i66= 

^ ‘ ‘ ' ■ 0; wish to represent the 

minor, the* Court can appoint another person as his guardian. 30 P. L, R. 590= 
126 Ii^ Cas. 565. Decree passed agaimt a minor respondent represented by a 


Inserted by Act XVI of 1937. 



0. 32. r. 3.) 


Tlin CODS OP CIVIL PROCBDURB. 


703 


piirdUn ati littnt who enters Appearance and defends appeal hut dies 'during; 
pendency of appeal without fresh guardian being appointed is voidable only and 
It binding unless avoided, A. !• K. 1930 Pat. ayjciii P. L.T>36i, There is 
nothing in the Code pcrmiillng the appointment of joint guardian <!<///*;«. Where 
in a suit on mortgage against two persons and ineir minor children, the Court 
wlihout issning any notice to the minors or other persons who might be fitted to 
act as guardians of the minors and without taking any steps to comply with the 
provisions of Order 33. rules 3 and 4 pisses an fx fartt order appointing the two 
persons as guardians att hUtn loinily for the same minors and the interest 
of the guardians ok htim are advene to thote of the minors, the appointment 
of the guardians a/t htem Is defective. A. !• K. 193^ Rang. 337«a 163 Ind. Cas. 
499. Where such guardians fail to pul forward, while representing the minors* 
a substantial defence which is available to the minors and which ought to have 
been raised on their behalf, the decree pasted in such suit is not binding on the 
minors, although the guardian <t<f/f//mmay have subitantially represented the 
minor in that suit. A suit by the minor for a declaration that the decree is not 
binding on them is competent. IM. The appointment nf.t guardian ad littm 
is not irregular merely for the reason that the wishes of the natural guardian were 
not considered by the Court. 61 C. C. L. J.9»A. 1. R. 1934 Cal. 474. 

Where a minor is not in any w.ay prejudiced by nat having a guardian during 
the comparatively short period of three months when he was a minor, the suit 
docs not fall under Order 3a, rule 3. 36 P. L. R. 31S-A. I. R. 1934 Lah. 374. 
Guardian ///rm IS to be appointed before the minors are asked to file a written 
statement. A. I. R. 1934 Oudh 171-11 O. W. N. 393^-148 Ind. Cas. 4tS. In order 
to have a decree passed against a minor after appointment of guardiin ///m, 
it must be shown that actual prejudice was caused to the minor. A. I. R 1934 tah. 
133. Cefore appeinitnz a person as a guardian ad hum of a minor the Court 
must satisfy itself (hat the proposed guardian ts a fit and proper person to represent 
the minor 36 nom. L R. 844-A 1. U. 1934 Rom. 390, The absence of a formal 
order by the Court appointing a guardian adhUm fora minor defendant is only 


Noo>appoioimeot of guardian objected to during proceedings cannot be 
condoned. A. 1. R. 1933 Pesh. 63. Where guardian is not proper and negli* 
gent, an fx parte decree against a mieor can be set aside and a new guardian 
can be appointed. 193: A. L J. 1138—5; A. 136-A. I. R. 1933 All. 116 ; but 
see 59 C. iio8**t933 Cal. 888. Rule 3 applies to revenue proceedings. A. I. R 
1931 All. 656-1931 A. L. J. 1153. Decree against a minor can be set aside 
on the ground of fraud. A. I. R. 1933 All. 393 (F. B )= 1933 A. L. J. 437. Where 
defendant was minor at the lime of the institution of the suir but attained 
majority within 3 months and no guardian was appointed, the suit does not 
fall m the absence of any prejudice 10 the minor. A. I. R. 1934 Lah. 274 ; 
see also A. I R. 1934 Oudh 171. Rules under Order XXXII do not expressly 
apply to execution proceedings and after passing of decree trial Court becomes 
^ -n- r ' 1 . ... ' — . - 1 --pointing a fresh 

< ■ ■ =53 A. 494 ; see 

. : 9 Where there 

. ■ • • 'I another person 

■ . • • • inor IS a nulity. 

■ ” •* ... Costs cannot be 

■ , . i8 = 26A. L. J. 

•. » 10 application to 

proceedings under s. 40 of the Bengal Tenancy Act. A. I. R. 1927 Cal 374. The 
provisions of Order XXXII, rule 3, are mandatory. L. R. 2 A. 180 Rev.; but see 
93 Ind. Cas. 848 — A. I R. 1936 Lab. 435. The improper appointment of guardian 
invalidates the proceedings in suit including decision, from the point that improper 
appointment is made. 45 A. 606—76 Ind. Cas. 765. If guardian ad hum is 
appointed when defendant is a major without giving any notice of such appointment 
decree is not binding on him. 3 O. L. J. 562 ; 32 led. Cas. 380 ; see also 49 Ind. 
Cas. 627. Where a person has executed a document on behalf ofa minor and a 
suit is filed on that document against the minor, the question whether that person can 
be validly appointed guardian ad htem is not a pure question of law, but one of fact 
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and no hard and fast rule can be laid down, Rom. L. R. 1 . R, tgji Rom. 

390 ; see also A. 1 . R. 1935 Oudh lB3» 1 1 O. W. N, 1403- 10 LueV. 293 ; but see A. 
I. R. 1 Q 37 All 374. 

Notice —It is not correct (o order a substituted service on a person to show 
cause nhy he should rot be appointed a guardian. A. I. R. 1930 AH. 609:31939 
A. L. I 1020. Fraud in service of notice vitiates the proceeding against the tnioor. 
A. I. R. 1029 M. W. N. 139 ; see also A. f- R. 1922 Mad. 485 ; A. 1 . R. J923 ^^ad. 
553. Where all the near relatives are narties to suit and having no interest adverse 
to miuor notice need not be issued against them. A. I R. 1929 Sind 32 ; see also A. 
l.R. 1934 Lah. 132, Where appointment of guardian is properly made, but no 
notice was served upon the mmor or his natural guardian, the appointment is not 
irregular. A. I. 1934 Pat. 1 11 ;sce also A. L R. 1934 Pat. 427-15 P. L. T. 380. 
No notice is necessary in case ofappolntment of new guardian, in place of old 
one. 14 I' I 'T ’ R ..,..0.. ■» — . .. -^inor 


or the 
minor. '• 
1S2 — A I 


the 

• I . ■ \ UJ. 

. eap- 
nts to an irregularity 

. ■ ■ • •— • • • , ■ fraud or collusion 

■ • ■ ■ . * ‘ S34 ; 109 Ind. Cas. 

521 ; A. K R. 19*3 Lah. 575 *, see also A. 1 . R 1927 Rom. 6133.29 Rom. L. R. I 3 S 7 » 
A. 1 . R. 1927 Cal. B65— 46 C. L. J.. 287. Notice to minor after appointment of 

'■ ■ d. Cas. 341 ; see also 

■ ‘ for appointment of a 

45 Ind. Cas. 253-4 
■ , see also 36 Ind. Cas 

4y4>-4 b. M. , 41 IV, A. j.249-50 inu. Cas. 101 1 56 Ind. Cas 3'3 

-7 O. L. J, 2 ig;S 9 Ind. Cas. 737 » 59 Ind. Cas. 936 ; 59 Ind. Cas. 757 ; 70 Ind. 
Cas. E67 ; 73 Ind. Cas. 409-44 M. L. ). 299. 

Clause ( 5 ).— “Rule 3 of Order XXXII of the First Schedule to the Code of 
Civil Piocedure, 1928, hys down that where the defendant Is a minor, the Court 
shall appoint a proper person to be guardian for the suit for such miner. It has 

hn.n >i#m Kv «!’• Ht^V .».«♦ i, « (Jjg COUfSe of 

• 4 •• • • • . • I. ‘ovislon in the 

t . • , . )a proceedings 

• • • •.•».. /fm appointed 

‘ .f. . JR proceedings But 

• •• • them has held that 

<■ . . . ■ does not copti- 

■ ' • • •• •• thout a fresh appoint* 

• ■ ■ ' • • • • endures throughout 

■ • “ y appellate or revi- 

sional Court and those in lliecxecuiionofa Awfx.— Statement of Oijeclt and Reasons, 

4 . [Ss. 443 , 444 , 445 , 456. 457 and,R. S. C 0 65 , p. l 3 .) (1) Any per- 
.. . son who is of sound mind and has attained 

Who majority m.ay act as next friend Of a minor or as 

fhe sufc ‘Of his guardian for the suit • 

“ ■ ’ ' that of the minor 

)r, in the case of 

{^) WDcie a tuiiioi uas a guaioiJii ap^imeu or uetured by competent 
authority, no person other than such guardian shall act as the next friend of 
the minor or be appointed his guardian for the suit unl«s the Court 
considers for reasons to be record^, that it is for the minor’s welfare 
that another person be peiroilted to act or be appointed, as the case 
may be. . , , 

( 3 ) No person shall without his consent be appointed guardian for 
the suit. 

(4) Where there is no other person fit and willing to act as guardian for 
the suit, the Court may appoint any of its officers to be such guardian, and 
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may direct that the cost* to be incurred by such ofilcer in the performance 
of his duties as such guardian shatt be borne either by the parlies or by 
any one or more of the parties to the suit, or out of any fund in Court in 
vhich the minor is interested, and may give directions fur tlic repayment 
or allowance of such costs as justice and the circumstances of the case 
may require. 

/V. Z?.— For local amendments in Allahabad. Calcutta, C. P., Lahore, Oudli, 
Patna and Rangoon.— Pii/# tit/rJ. 

Scope.— This rule does not apply to non-contenitous probate proceedings. 3| 
C. W, N. S38« 59 Ind Cat, 435. Non-representaiion of a minor by a guardian is 
fatal. 25 C. \V. N. 525 5 see also 63 Ind Cas.484««2 P L. T.6:7. Irregularity in 
appointment and prejudice to minor are factors to be considered in cases of setting 
aside decree against minors on the ground of improper appoiotment of guardian. 83 
Ind. Cas, 323. Consideration of minor’s wishes is desiraule. 6 P. L. J. 82-3 P. L. 
T. 116-59 fnd. Cas. 936 ; A. 1 . R. 1929 Lsh. aST'-SO P. L. R. 17 Paternal grand- 
mother IS preferable in the absence of mother. Pnrifjnjs/iin lady can be 
appointed. 6 P. L. J. 82 — 59 lod. Cas. 936. Appellate Court can iuo tnoto 
Set aside decree agahst minor if not properly represented. 51 Ind Cat 5S3. 
jTj- * >•— «« »— j (jy guardian ad Htvn binds 

hira • not always fatal. 12 L. W. 

243* . • Misdescriptioa as minor does 

not luvaiiuait. ui.i.ik(i 11 wiutiu uis kiiunicugu uu Ind Cas 433 — 3 1 C. L. J. ao 3 . 
An Insolvent can be appointed as a guardian cif/r/rM of an infant. 88 Ind. Cas. 
354. Question whether certain person should or should no: be appointed next 
friend IS ancillary to suit and the decision tbercoa Is revisable, «V 1 . R. 1929 Lah. 
257-11 Lah. L. J. 130-U3 Ind. Cas. 901. 

Sub-section ( 1 ).— In order to invalidate the appointment, adverse interest of 
the guardian must be proved. A I. R. 1917 Mad 668-53 M.L.J. 709; see also 
A 1 R. 19^6 Mad ti 46-97 Ind Cas 703 ; A. I U. t929 Mad. 313 (F B.)-53 M, 
375. A 1 R 1935 AH 214-83 Ind. Cas 333 Guardian with adverse interest is no 
guardian 47 M. 79-4S M L. J. 625-76 Ind Cas. toiS ; 56 Ind. Cas 97. Interest 
IS not adverse because minor is tenimidarfot next friend. 6S Ind. Cas. I9t. In 
mortgage suit father cannot represent minor as he cannot plead illegality and 
irregularity. 3 P. L. T. 7n9_66 Ind. Cas. 945 ; see also 66 Ind. Cas. 372-44 A. 
525 — 20 A. L. J. 339 Minor is not properly represented when guardian is nominated 
by adverse party. 45 C. 538-31 C. W. N. 1043— 41 Ind. Cas, S03 Where uncle 
having adverse interest is appointed, the appointment is not proper A. 1 . R. 1934 
All. 312 . 

Sub-eectlon ( 2 ) — Ceriiflcated guardian alone can be guardian a<f litem unless 
welfare of minor requires otherwise. 46 Ind. Cas. 316—5 P. L. W 93 ; see also 
43 M. 808 — 39 M. L. J. 239—59 Ind. Cas. 843 ; 83 Inc! Cas. 290-3 Pat. 396. 
» — e — J — ..I — . .1 — . invalid and decree is not 

. W. N. 781-34 C. L.J. 

■ , ■ ■ • . • — ardian’s consent could be 

• ■ ■ is proper, reason under 

rule (3) may not be recorded. 44 M. L J 515— 17 L. W. 558-74 Ind. Cas. 309. 
The fact that ihe guardian of the minor is his step-brother would not alone be 
sufTicient justification for holding that he is intentionally possessing the interests 
of the minor or that his interest is in any way adverse to that of the minor 
especially where he himself is (o be equally affected by the decree with 
the minor A. I. R. 1935 Lah. 44—157 Ind. Cas. Soi The interest of every 
litigant in a p.artuion suit is naturally exclnsive and is into conflict with that of 

other In such suits, there a brother is ■* • ►.r-.-.r-'.-j-r...-. 

37 P. L. It. 113 -A. L. R. 193s Lah 215. ■ ■ 

normally if a minor wishes to institute • . ■ * 

then that certificated guardian Is the right , , ■ ■ 

the minor. If, however, a suit is brought against a minor, who alieady has a 
certificated guardian then he is the person who must be appointed guardian 
for the suit unless the Court otherwise decides. The mere fact that such guardian 
subsequently ceases to be the certificated guardian and some body else is appointed 
in his stead, does not of itself, impose such absolute and fundamental disquali- 
C. P. Code— 89 
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Decision of a tuit filed Ijy gu.irili)n's ns;ent uUh I)i« knowledjje or permission does 
not bind minor, A. 1 . K. J930 AU 875-*i2S Ind. Cas. 763. 

- . , . 6* IS -lOl ) (1) A next friend or guardian 

foilhesuinlull till, willioat the bava of Ilia 
cuardian for ine suit of nro* ^ • .1 . * 

fnlyonderJecrecfarminllr. money or oti.ei movable 

property on bcnaif of a minor either — 

(rtl by nray of compromise before decree or order, or 
(6) under a decree or order in favour of the minor. 


(•2) Where the next friend or guardian for the suit lias not been appointed 
or declared by competent authoriijr to be guardian of the property of the 
minor, or, having been so appointed or declared, is under any disability known 
to the Court to receive the money or other movable property, the Court shall, 
if it grams him leave to receive ibc property, require such security and give 
such directions as will, in its opinion, sufticicntly protect the property from 
waste and ensure its proper apjvUcaiion. 


N, D . — For loeal amendment in Madras. —Wib in/rd 


Scopo — Appointed guardian fading 10 furnish security cannot act for minor 
unless appiinted guardian adh/em.^i Ind Cas. 36S Court has to see that next 
friends act lon.t fi^e fnr interest of minor and not for their personal benefit. 
6s M. L J C3o = A 1 R 1933 Mad. 800 (F. B 1 Section 191 of the Succession Act is 
notcontroUed by Order 32, rule 6. 36 C. \V. N. 871 -A. 1. R. 1933 Cal. t7v but sec 
A. 1. R. 19:7 Sind 187. not acting as next friend cannot receive de- 

cretal amount without Coun'i leave. 47 M. L. J. 49t»Sj InJ Cas. 58S s 1930 M. 
W. N. 1240 But where A'ar/i is not acung as Ruardun of the minor lc.ave 
ofCouri is not neccjsiry. A I R 19*7 l‘ai. 359«»5Pal. L T 7o3'«i03lnd. Cat. 
75 Next friend cannot draw money from Bank wiihoiu leave of the Court, A, 
l.R.i03ot.ah 496-31 p L U. 171-131 tnd. Cas 28* Payment to next friend 
Without Cour.'a leave being invalid cannot give cause of contribution among 
judgment-debtors. A I. R. 1914 Mad *79»t9L. \V. 6S6-7& Ind Cas. 905; see 
also A. 1. R. 19:4 tah. 681-78 Ind Cas. 185. Order XXXll applies to Succession 
Certificate Act. tot Ind. Cas. i66aA. I. R 1927 Smd 187, Provisions of Court 
Fees Act and Stamp Act apply to security bonds under r. 6 . 4* C. L. J, 5—29 C. W. 
N. 851-53 C. 101 (F. U.). Where a guardian of a minor wants to withdraw money 
on behalf of the minor, he can be called upon by Court to furnish security. A. I. 
R. 1937 Sind 173 Refusal on demand by minor creditor without security of valid 
disch-arge would not make defendant luxble for costs of suit. 64 Ind. Cas. 385 . 
see also 41 M. 40 — 39 Ind. Cas. 9*8 — 1917 M. W. N. 49a. A bond carryinga per- 
sonal liability by the security and given under rule 6, being for the protection 
of the minor’s interest against bis guardian is not a bond which is enforceable by 
execution in the manner provided by s *45. The bond being given in pur- 
suance of an order mide under rule 6, suit is ihe proper remedy. A. 1. R, 1936 
Mad 953-71 M. L J 675—44 L. W. 6*1 — 1936 M.W.N 1127 Where the bond 
IS given to the addiuanal MunsifT he is competent to assign it. /tid ; see also 
A. 1. R. 1934 Mad. *62-66. M. L. J. 540-57 M. 803-148 Ind. Cas. 846. 


7. [S. 4G2 j (1) No next friend or guardian for the suit shall, without 
the leave of the Court, expressly recorded in 



or guardian 

(2) Any such agreement or compromise entered Into without the leave 
pf the Court so recorded shall be voidable against all parties other than 
the minor. 


N. B — For insertion of new rale In Madras — Vidt infra. 

Scope— No next friend or gaatdiaa can compromise case for minor without 
leave of Court expressly recorded. (1917) Pat. 77 — 35 Ind. Cas. 675 ; 44 Ind. Cas. 
164. Compromise effected after passing decree is governed by rule 7. 31 M L J. 
*07-35 Ind. Cas. 70. Mere recording a compromise and passing a decree accord- 
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in? to it is no sanction. 39 M. 853=*3o M. L.J. 465=32 Ind. Cas. 88i;sceaIso 
A.I. K. J930 Cal. 539 = 510. L. J. 361 ; but sec 39 Ind. Cas. 53«9 I’. L. R. 1917; 
71 M. L. J. 388« A. I R. 1936 Mad. E61. Directions piven in rule 7 arc not formal but 
mandatory. A I. R. 1933 All. 1.19 ; A. I. R. «93t Rom. S00T.33 Bom. L. R. io33- 
Where sanction to compromise by a guardian is given by Court after consldermp 
terms ofcompromise the decree is binding on minor. A. >. R. 1931 AH. 425“t93t 
A. L. J._30i ; see also A. I. R. 1933 P.t{. in4=if>33 I'at. 109. Where 

compromise of suit has been entered by member of a joint Hindu family on be- 
half of his minor wards and himself^ without leave of Court, it is net bindmp 
on minor nor on him as there was no legal necessity forth A. I. R- 1931 Mad. 
2J8=»S9 M. L. J. r39«i32 M. L. \V. lES. Order ollowinp compromise and granting 
decree in terms of It ts illegat if Court does not consider whether compromise 
would benefit or prejudice. A. I. R. 1932 Lah, 521 =33 P. L. R. 551. Order 3*. 
rule 7 applies to execution proceedings. A I. R, 1933 hlad. 456 (F. B)*»S6 M. 
430=64 M. L. J. 437; 78 Ind. Cas. 291562 Ind. Cas. 234 = 5!’, L.T. 379 
rence to arbitration by guardian iv>tliout leave does not make decree based on 
award voidable at (he instance of patties other than minor. 35 C. W. N. 238 = 58 
C. 628 = 52 C. L. J. 298 = A. I. It 1931 Cal. 21 1 ; see also A. I R- 
1931 All. 307 = 53 A 428««i93tA. L. J. 170; A. I. R. J93« Cal. 2ii=35 C. W. 
N. 238 = 58 C. 62S 5 52 Ind. Cas.?52|A. I. R. 1930 Oudh 432 = 7 0 'V. N. SiS- 
Compromise without leave is voidable Eurden of proof of absence 0/ benefit is on 
minor. A. I. R. 1927 Lah. 687= 10 Lab. L. J. 23 ; A. I. It 1925 Nag. 325 = 5‘ N. 
L. R. 43=86 Ind. Cas 375 • 29 C, W. N 597=41 C. L J. 2J3 = 83 Ind Cas. 369 } 
90 Ind. Cas 1049=49 L. J- 443 ; 72 Ind- Cas. io49 = 4 P- L, T. 3»» ! 65 
Cas. 50=15 S. L. U. 165; C2 Ind. Cas. 794=79?. L. R. i922 ;6t Ind. Cas. nS 
= 14 b. L. It 24s 5 58 Ind. Cas. 1785 56 Ind. Cas, 87S-I Lah. 341 5 50 Ind. Cas. 
752 = i?A. L. J. 7S9. Where minor seeks to avoid decree he can avoid it in /<»''>? 
and rot in part. 39 M. 853 = 32 Ind. Cas. SSi. Tbe powers of a next friend acting 
for a minor in tlic course of a suit are not wider after tho decree than before 
it. This rule or at any rate the principle embodied in it, is applicable to agree- 
ment in execution proceedings. 17 Pat L. T. 743 = A 1. R. 1936 Pat. S06 
= i&5lnd. Cas. 857. If iho parties come to .an agreement to settle nn appeal on 
certain terms which puts as end to it. such a seiilemenr, if it affects the in- 
terests of a minor, must under this rule, but subject to tbe leave of the Court. 
161 Ind. Cas, 751-1936 M. \V. N, 123— A.LR. 1936 Mad. 494. The provisions of 
rules 6 and 7 of Order 32, C. P. Code, do not restrict in any way the powers p/ 
B father or manager of a joint Hindu family to receive the amount of .a decree 
in favour of the family and to give a valid discharge so as to bind a minor 
member of bis family also, who is a party to tbe suit, without ob'aining the 
leave of (he Court in cases w.'iere such father or managing member is not the 
next friend of the said minor, 161 lad. Cas. 969= >936 M. W. N. 158=43 L. W. 
390—A, I. R. 1936 Mad. 434=70 M. L. J. 700 A compromise arrived at by 
guardian titf Itfem without obiaining the leave C7f the Court under this rule is 
voidable against all persons who are majors and not void 5 but it does not bind 
ihe minor in any way, 1936 A.L J. 1366= A.I R. 1936 All, 8ji. Jf ibe next friend of a 
minor expresses his willingness to relioquish the claim of the minor, should 
the opposite party take a certain oatb, it is only a speci.'il method of proof ad- 
opted by the next friend and is not at all a compromise, and if the iniersis of 
the next friend are identical with tbe minor then sanction under this rule is 
‘not necessary for adopting special oath as a form of proof A I. R. 1936 Lah. 
235=38 P L. R. 629=162 Ind Cas. 92X. The disability imposed by Order 32, 
rule 7,1 will apply only to. a father who is also the guardian ad htein for his 
minor son m a suit. Where the minor defendant is represented not by the 
father but by a Court guardian and where no attempt has been made- to show 
that the compromise entered into by the father on bshalf of the minor is im- 
proper or prejudicial to hia interest, tbe Court is not justified (0 his interest, 
and Court is not justified in extending the provisions of Order 32, rule 7, either 
by analogy or on considerations of policy. A. I R 1937 Mad 446. Paragraph 
I, Schedule 11 and Order 32, rule 7, should be read togeiher and each governs 
the other. The only dislinction is, where tbe guardian of a minor has agreed 
to join in the reference to arbitration, the requirements of para i. Schedule II, 
are complied with, but unless and until the leave of tbe Court has been obtained 
ard expressly recorded tn tbe proceedings, tbe requirements of Order 32, 
rule 7 arts not fulfilled. A. I. R. 1937 All. 65 (f. B.) ; see also A. I. R. 1936 Lab. 
665 5 A. I. R. 193* Cal. 211 J A. I. K. 1935 Sind 335 ; A, I. R. 1935 Mad. 523. 
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sanciion. A. 1. R. 1926 Lali. 65s«27 P. L. R. 729=96 Ind, Cas. 748. AssiRnment 
of minor’s iIrIiIs under prelirtunaiy decree without Court’s sanction is not void but 
voidable by minor, A I. R. 1927 Mad. 560=38 M. L. T. J48. Compromise can 
be set aside when it was obtained by misrepresentai’an. A. I. R. 1929 Mad. 96= 1928 
M. W. N. 654. Arbitration on behalf of the minors without sanction of the 
Court is void agaiosi the minors. 59 C. L, J. 521 = A. I. R. 1934 Cal. 845. A Court 
of appeal will not set aside a decree p.issed by the lower Court, on a compromise 
entered into by the next friend of a minor without the leave of the Court, if on 
such appeal iha minor is represented by the nett friend who acted as such in 
the lower Courts as well. 6 q C. L. J. 173. Leave should be expressly recorded 
under this rule. 15a lad. Cas. 718=36 Bom. L. R. 738. 

^ Permission to withdraw from compromise should not be granted if there is no 
misrepresentation .and the compromise is in the interest of minors A. I. R. 1928 
Cal 347 ; see also 91 Ind. Cas. 521. jlut where guirdtan changes mind before grant 
of leave, and docs n it want compromise, compromise cannot be forced on minor. 
47 A. 782 = 23 A. L. J. 523=88 Ind. Cas 429; see also 7O Ind- Cas. 682 = 
27 C. W. N. 792 ; 35 Ind. Cas. 675. Leave to negoti.ste compromise need not 
be expressly recorded. It is enough if Court s.snciions terms of proposed 
compromise. 76 Ind. Cas 36S=A. I. R. >0*4 Naff- *80 ; see also 78 
Ind. Cas. 33S = A. I. R. t925 Cal. 475 Where appeal is pending before 
Privy Council application for approval of compromise on behalf of persons 
under disability should be moved before the High Court in the first instance 
26 C. W. N 103 = 48 C. 931=66 Ind. Cas. iS4 (P. C). After appointment of 
guardian A/f ///<;», the natural guardian's powers are suspended 44 B. S74*«32 
Bom. L. K 725 = 57 Ind. Cas 417; sec also 56 lod, Cas. 313=7 0. L, J 319. 
Where guardian of minor party to a suit wishes lorefer to arbUraiion, Court ought 
to consider circumstances of the case and see if the reference would be for minor’s 
benefit. 59 Ind, Cas. 31=5 P. W. R. 1931 ; A. 1 R 1923 Bom. 402=25 Bom. L. R. 
443 = 47 B. 7*1=73 Ind. Cas 464; 53 Ind. Cas. 218. Compromise was allowed 
where counsel certified that it was formmot’» benefit. 53 Ind Cas. 943 ; see also 
47 1. A. 88=38 M, L. 5.451=22 Bom. L.R. 352=18 A L J. 489 (P. C.)= 53 Ind. 
Cas. 943. Whete a trustee who was a guardian ad litem compromised a suit without 
Court's sanction and in pursuance thereof effected a mortgage, the mortgage is 
invalid, 23 C. L J. 337=18 Bom. L. R. 360-14 A. L. J. 153 (P. C) = 32 fod. 
Cas. 258. 


8. [S. 447 ] CO Unless olherwise ordered by the Court, a next friend 
„ , , . , . shall not retire without fust procuring a fit per- 

Retirement of next friend. giving security 

for the costs already incurred. 

(2) The application (or the appointment of a new next friend shall be 
Supported by an affidavit showing the fitness of the person proposed, and also 
that he has no interest adverse to that of the minor. 

--i-j .1 inues for 

R. 193> 
will. It 

30=1931 


Scope— -Once a guardian drf = •-*-j .1 . 

whole its. 45 A 623=21 A. L. ]. 

Lah. 635 = 32 P. L. K. 460 Such 
is in Court’s discretion to allow h 

A. L. J. 1102. 

g. tS.446.] (1) Where the interest of the next friend of a minor is 
„ . /• . , . , adverse to that of the minor or where he is so 

Remova 0 nex nend. connected with a defendant whose interest 
is adverse to that of the minor as to make it unlikely that the minor's interest 
Will be properly protected by him, or where he does not do his duty or during 
the pendency of the suit, ceases to reside within British India or for any other 
sufficient cause, application may be made on behalf of the minor or by a defen* 
dant for his removal 5 and the (^urt, if satisfied of the sufficiency of the cause 
assigned, may order the next friend to be removed accordingly, and make such 
other order as to costs as it thinks fit. 

(2) Where the next friend is not a guardian appointed or declared by an 
authority competent in this behalf, and an application is made by a guardian 
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so appointed or declared, who desires to be himself appointed in the place of 
the neat friend, the Court shall remove the next friend unless it considers, for 
reasons to be recorded by it, that the guardian ought not to be .appointed the 
next friend of the minor, and ahall thereupon appoint the applicant to be next 
friend in his place upon such terms as to the costs already incurred in the suit 
as it thinks fit. 


Scope.— Next friend’s failure to ascertain whether minor desired to continue 
proceedings amounts to failure of duty and Court c.m remove next friend on that 
ground. A.l. U. 1918 Nag. i66»»io7 tnd. Cas. £ 65 . If Court finds that next 
friend’s interest is adverse to minor plaintiff it should proceed under this rule. 
6. P. L. J. 3I7“63 Ind. Cas. 736 ; see also 87 Ind. Cas. M L. J. 4 « 7 . 


10. iSs. *143, 449.] (1) On the retirement, removal or death of the 
„ , next friend of a minor, further proceedinss 

shill he stayed until Ihe appointment of a next 
val, etc. , of next friend. ^ 


(2) Where the pleader of such minor omits, within a reasonable lime, to 
take steps to get a new next friend appointed, any person interested in the 
minor or in the matter in issue may apply to the Court for the appointment 
of one, and the Court miy appoint such person as It thinks fit. 


Notes.— A. I R 1923 Pat. 168-9 Pat. L. T. 547 5 A. I. R. 1933 Cal. 508= 
37 C. W. N. 184 ; 17 Pat. L. T. 86. 


11. [Ss. 458, 459.) (1) Where the guardian for the suit desires to 
_ . , retire or docs not do his duty, or where other 

.hi sufficient ground is made to appear, the Court 
dMlh Of 6oari..n for ihe 

Teroovc him, and may make such order as to costs 


( 2 ) Where the guardian for the suit retires, dies or is icmoTcd by the 
Court during the pendency of the suit, the Court shall appoint a new guardian 
in his place. 

J V - — ... ... without Court’s permission. 

A. I. . ’ * '■ * ' . R. 1928 Ma'I. 980 1 A. 1 . R, 

1927 “ " ** * 1926 Nag. 40 = 88 Ind. Cas. 

235.’. • ; • • • ■ . . rdian for the suit of a minor 

defen • be exercised at any time. 27 

hi. L '. •• *• • Ind. Cas. £82:87 Ind. Cas. 

ii7«» ■ ■ . • ^ 3 ourl shall appoint new one in 

his f • ’ ’ It is net necessary for Court 

to gi’ • ■ ■ rule ii. A. I R. 1923 Pat. 

385 = 2 .. ....J j5.. Jale held in execution of decree 

after death of guardian ad littm of judgment'debtor without appointing fresh 
guardian is not a nullity A. I. R. 1927 Nag. 198=10 N L. J. 27 = 23 
N. L. R. 146. Order XXXII,r 11, cannot be said to restrict provisions ofs.35 so 
far as they relate to parlies on record. A. I. R. 1928 Mad. 590=1928 M. W. 
N. 318. After Court decides the case it cannot remove guardian originally 
appointed by itself. 22 Ind Cas 441 Where appointed guardian does not 
appear before the Appellate Court, Appellate Court can appoint fresh guardian 

•- *-•- — > -- •«-- — - -• * " C. W. N. 92I=A. 

* • ■ guardian for the 

■ rder 32, rule 11 to 

but the decree 

passed must be set aside as made during the absence of a guardian ad liltm and the 
suit must be remanded to the same lower Appellate Court. A. I. R. 1936 Pat. 670 ; 
see also A I R. 1936 Lah 56 . 


12 . [Ss. 450 , 453 ] ( 1 ) A minor plaintiff or a minor not a party to a 
^ . . suit on whose behalf an application is 

Course to be followed by pending shall, on attaining majority, elect 

® application. 
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- ( 2 ) Where he elects lo proceed »iih the syU or application, he shall apply 

for an order discharging the next friend and for leave to proceed in his own 
name. 

( 3 ) The title of the suit or application shall in such case be corrected 
so as to read henctfonh thus 

“A. B , late a minor, by C. D. his next friend, but now having attained 
majority. 

( 4 ) Where he elects lo abandon the suit or application, he shall, if a sole 
plaintiff oi sole applicant, apply for an order to dismiss the suit or application 
on repayment of the costs incurred by the defendant or opposite party or 
which may have been paid by hts next friend. 

( 5 ) Any application under this rule may be made fjr ; but no order 
discharging a next friend and permitting a minor plaintilT to proceed in his 
own name shall be made without notice to the next friend. 


Scope. — Where a minor defendant attains majority durins proceedings, a 
duty lies on him to discharge his guardian ad liltm and appear himself. 
A. I. R. I9a6 Cal, 1053 = 46 C. L. J. io6«97 Ind, Las, 209. Defendarit 
attaining majority during pendency of suit b«u not electing to conduct suit 
himself is hound by decree passed in suit. A. I. R. 192S Mad 294=27 L. W. 455 = 
SI M. 763 = 55 M. L J 374 j see also 88 Ind. Cas. 235 5 A I. R. 1929 Lah. 555 = 30 
P. L. R. a?3 ; A. I. R. 1930 Lah. 603 Minor is not to be deemed to fae instituiing 
fresh suit where he elects lo conilnue suit conducted by next friend. A, I. R. 1925 
Sind 330 = 88 Ind. C.as ii6. Rules 12 and 13 lay down the course that a plaintiff 
may follow on atialning majoriiy, but there is no correspanding rule reining to a 
defendant who should become major during the pendency of the suit. He has 
notice of the case already and so no further notice of it need be given to him. II 
•• -najofjiy the presumption is that he 

■ I . • ; • * quondam guardian or by the counsel 

, * • • rcumstances be said that the Court 

• e or that the decree passed by it is a 
: •• ••mg on attaining majority to abandnn 

. •' incurred by next friend, unless he 

. • • instituted. A. I. R. 1934 Mad. 73 


13 . tS. 454 .] ( 1 ) Where a minor co-pIam’i)T on attaining majority desires 
„ to repudiate the suit, he shall apply to have 
Where minor co-plaintiR struck out as co-plainiiff ; and the 

atiaiiiing ^ Court, if it finds that he is not 3 necessary 

repudiate i c • parly, shall dismiss him from the suit on such 

terms as to costs or otherwise as it thinks fit. 

( 2 ) Notice of the application shall be served on the next friend, on any 
co-plaintiff and on the defendant. 

( 3 ) The costs of all parlies of such application, and of all or any 
proceedings theretofore bad in the suit, shall be paid by su;h p.irsons as the 
Court directs. 

( 4 ) Where the applicant is a necessary party to the suit, the Court may 
direct him to be made a defendant. 


14 . [S. 455 ]. ( 1 ) A minor on attaining majirity may, if a sole plaintiff, 
apply that a suit instituted in hts name by his 
Unreasonable or improper friend be dismissed on the ground that 

it was Unreasonable or improper. 

( 2 ) Notice of the application shall be served on all the parties con- 
cerned ; and the Court, upon being satisfied of such unreasonableness or 
impropriety, may grant the application and order the next friend lo pay the 
costs of all parties in respect of the application and of anything done in the 
suit, or make such other order as it thinks fit. 


N, B . — For additional rule in C. P. and Madras . — Vide infra. 

Scope. — Application by minor on becoming to ijor stating his desire to continue 
suit as major and requesting opportunity to give evidence in support of his objection 
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shoulc! be granted. A. I, R. 192S Niig. iCG^ 107 lod. Cas. 6()8, In pauper luit Court 
can order next friend to pay Court'fec. A. I. R. 1931 Mad. 349«S8 ^I. L. J. 633«* 
53 7«6. 

15. [S. *103] 'Ilic provisions contained in rules 1 to 14, so far as they 
are applicable, shall extend to persons adjudged 

M,“S S.'S""’ •“ >*=;■>' “"■o-!'. rf .0 r=r.o„u\o 

though not so .adjudged arc found by the Court 
on inquiry, by reason of unsoundness of mind or mental infirmity, to be in- 
capable of protecting their Interests when suing or being sued. 

Scope —This rule applies to lunatics whether adjudged or not under the Lunacy 
Act. 34 Ind. Cas. S5l«4 L.. \V. 22S ; sec also 34 Ind. Cas. 438-3 L. W. 301. 
In order that a suit by a lunatic can be instituted in his name by his next friend 
the lunatic must be a person who has been adjudged to be of unsound mind or 
a person who, though not so adjudged, is found by the Court on enquiry by reason 
of unsoundness of mind or mental infirmity to be incapable of protecting his interest 
when suing. A. I. R. 1936 Rang, tai— 161 tnd. Cas. 665. When m appeal he 
is not represented by next friend, prejudice to his hterest roust be proved to 
have the decree set aside. 38 P. ll R. 330»i6t Ind. Cas. 987 ; see also A. I. R. 
>936 AH. S06- 1936 A. L. J. 9640 165 lod. Cas. 64;. A next friend or a guardian 
adltltm U to be appointed m case of a lun.atic only when a party has been 
adjudged a lunatic in an inquisition under the Lunacy Act or when the Court itself 
■$ of unsound mind. 38 C. W. N. poo-A. L R. 

■ , •• N. 1081 ; A. 1. R. 1936 All. 8060 1936 A. L. j. 

‘ * of persons adjudged to be of uosound mind 

' * • Court on inquiry 10 be inc3p.able of protecting 

their interests. 193S O W. N 1071-158 Ind. Cas. 338. The previsions of this 
rule do not apply in terms to the proceedings before their Lordships of the Privy 
Councili though their Lordships would ordinarily require an ms.ane person to be 
adequately represented before them so that his interests might be protected. Xt8 

Ind, Cas. 338=1935 O. W. N. 1071. ’* *■-*' ■*' % 

communicate with others are cove • • ' . ■ • 

person of weak mind can sue throug . ‘ , 

Cas. 353 ; see also 31 C.W N. 1087- * • . 

i.jssoitis desirable that 

• • • las. 3 o7“A. I. R. 1922 

• ‘ • < .L. J. 357— So Ind. Cas. 

. ' , ' \t • • ’ ' under rule 25 IS dismis> 

' * ' an interfere under s. 15/. 

■ ■ ^ , ’ Ind. Cas. 141. Where a 

-j -1 , , ... j — . ._j ihe lunatic subsequently dies 

■ ns 10 legal representative to, 

• : . * 989— A. I. R. 1931 Cal. 168. 

’ n be made liable for costs. 5 


16. [S. 464] Nothing in this Order shall apply to a Sovereign Prince 

c,„- n,: ..j r-u.../ or Ruling Chief suing or being sued in the 

^ name of his State, or being sued by direction 

of ‘‘the Central Government, or the Ctosvn Representative or a Provincial 
Government"* in the name of an agent or m any other name, or shall be 
construed to affect or in any way derogate from the provisions of any local 
law for the time being in force relating to suits by or against minors or by or 
against lunatics or other persons of unsound mind. 

A''. B — For addiiional rule in Madras — Vide in/ra. 

Scope. — Where Pnnce'aitains majority according to his personal law guardian 
IS uunecessary. A. 1 R, 1935 Cal. 513039 C. W. N. 287080 Ind. Cas. 100. 


♦ The words within quotations have been substituted for the words “the Gover- 
nor- General in Council or a Local Governmeni" by G. 1. Order of i937, fu Durma 
for the words under quotations read*'Gavemor .“ — Vide G. B. Order of 1937. 

C. P. Code— 90 
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ORDER XXXlll. 

Sui/s by Ptiufcr. 


Suils may be instituted in 
forma faupetii. 


1. |S. 401.) Subject to the following 
provisions, any suit may be instituted by a 
pauper. 


Explanation -~A person h a “pauper” when he is not possessed of sufficient 
means to enable him to pay the fee prescribed by law for the plaint in sudi suit, 
Or , where nOr such fee is prescribed, when he is not eniided to property worth 
one hundred rupees other than his necessary wearing apparel and the subject- 
matter of the suit. 


tf. 5.— For local amendment In Bombay,— Vide in/ra. 

Order 33 —Time for redrafting Order 33 is long overdue A. I. R. 193 * Rang. 
igS^ioKADg. 47S. 

Scope— The word “person* in this rule including companies or firm. 41 M. 634 
*a34 M. L J. ^21 ^ A. I. R. 1930 R-ang. 272. A minor wuhou: suflicient means with 
the definuion of pauperism for the purpose of Order XXXlli, should be allowed to 
sue in forma pauferii by a next friend although the next friend is not a pauper. 
37 C. ll J. 394=70 Ind. Cas. 919 ; see also 80 Ind. Cas. 748=26 Bom, L U. 380} 
It B. L. R. 373. Where pauper plaintiff himself dies during the pendency of a suit, 
hla legal representative can continue the suit. A. I. R. 1928 Mad. 66^109 Ind. Cas. 
258 I see also A. I. R. 1918 Mad. 378-51 M. 697 ; but see 88 Ind. Cas. 91. The 
word “person* means a natural person and not a judicial person such as a Receiver. 
A. I. R. 1930 Rang. 259-136 Ind. Cas 6jO ; but see A, 1. R. 193? Mnd-, 549 (P. B-)* 
There IS a difference between Indian and English law. According to In Han lav, A e, 
according to this rule, whetc no fees are prescribed pauper must show that he was 
not possessed of ptopeny worth mote than Rs 100. 77 lnd.Cas.6n— 4P. L. T. 
538-2 Pat. 879 When pauper application is dismissed, time for payment of Court- 
fees can be extended. 33 M. L. T. 18—46 M. L. J. 354-76 Ind. Cas. 767. 
Especially in respect of partition suits it is common knowledge that there is 
considerable divergence of judicial opinions as to the Court*fee payable. H later on 


to a pauper continues during the '’'hole 


• 1 to furnish security for costs, 10 Bur. L. 
■ . itiff who has been permitted to sue as a 

dies during the pendency of a suit, his 
legal representatives brought on record must along with the deceased plaintiff be 
found to be paupers. A. I R. 1927 Lab. 665 = 104 Ind. Cas 347 ; see also A. I. R. 
1933 Nag. 334 Estate is not pauper, yet person representing such estate may file 
suit as pauper. A. I. R. 1933 Mad. 8S3. Suit filed on payment of Court fee can be 
continued as pauper. A. 1. R. 1933 Mad, 496=64 M.L J. 728. Past carelessness 

• • .1 -i..--. poverty. A. I. R. 1934 Nag. 104 Application 

probability that he might have means. A. I. 
. • explanation are disjunctive A. I. R. 1934 Alt. 

3'^3. t^ouii uub uu powei lu giaul (Case to apply for review ia/or;rt<i^5ui/j5»«f. A. 

I R. 1930 Rang. 280=8 Rang. 413 Costs can be made condition precedent for 
allowing plaintiff an adjournment even though he was allowed to sue as pauper. 
A. 1. R. 1938 Rang. 306=3 Rang. 561. Burden of proving that property does not 
exceed Court-fees IS OD petitioner. A. I. R igagLah 83t = 3iP.L R. 432. Order 
directing pauper to pay costs of amendment in cash and dismissing suit on failure 
to pay IS not proper order, 24 Bom. I., R, 924 = 47 B 104=69 Ind. Cas. 207. 
Application for bringing legal representative of deceased opponent in application for 
permission 10 sue in forma paupertz is not governed by Art. 177. A. I R. 1929 
Sind 136. On the death of the applicant his legal representative has a right to 
continue the proceedings by sabstitation on payment [of Court'fee or else by filing a 
fresh application for leave to sue as pauper. A I. R 1936 Pat. 591 = 15 Pat. 738. 
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Bufficlont moans —The word •'ireanj’ includes alt form of realisable assets 
"hich are cspible orbeioK converted intocisS ani ns such capable of conducting 
litigation A. I. U. iqjS Lah. a7inio Lah. L. J. 159. One who Is entitlc-l to 
properly does not mean that one is possessed of meins to the value of that property. 
A. I. R. 1929 Nag. 319. Words passesaej of safltcient means are not to be qualified 
by words '‘other than the subject-miner of the suit**. A I R 1929 Nag.jipaiig 
Ind. Cas. C97. Mortgage in favour of petitioner is meant. A. I. R. 1929 Lah. 821 = 
31 1*. L. R. 432. Cash in actual possession of the petitioner cannot be taken into 
account. A. I. R. J930 C.al C. W. N. l8S«*S7 C. 980. Ornaments of women 

which .arc of daily use .are not to be taken into account. A. L R. 1927 Cal 304=- 
4SC L. J. 63. Minor's share in the joint Hindu family property should be taken 
into account. 23 A. L. J. 512 = 88 Ind. Cas 420. That the applicant’s husband has 
property is no ground for rejection of an application to sue as a pauper by 
wife. 3 r. L. J 178 = 44 Ind Cas. 723; see also A. 1 R. 1930 Rang. 324. 
While considering question of pauperism circumtt.ances as they are at the 
date when the .application was made should be considered. A. I. R. 1930 Cal. 
>47-34 C. W. N. 18S-57 C. oSii see also A. 1 K. 1928 Nag 24“to N. 
L. J. 177 ; A. I. R. 1927 Lah. 665 ; 92 InJ. Cas. 9t9 = 2i N. L R 98. The 
burden of proving pauperism lies on the applicant. A. I K 1927 Nag 340= 104 Ind. 
f..* .,.1 -V ,^4 . .V.. .....vt ..... .t.. , 4 excluded 

- ' ■ ■ • • 45 C. L J. 63. 

• . ■ .... . .j,l should be 

• • ' ■■ A- I. R. 1926 

*' . I . • . iroperty. A. I. 

'■ ■ ■ * I * • ther than his 

• ... • . " in application 

uiny wiiere cu specuic court-iee is prescrioeu. A. 1, i\. 1920 Nag. 273 = 9: Ind, Cas, 
785 Rich relation capable of paying Court-fee IS immaterial' A. I. R 1933 All. 556. 
Equity of redemption is rot assets when money cannot be raised on it. A. I. R. 1933 
Lah 428. Uut where an applicant IS shown to own considerable properties, but all 
of them are necessarily mortgaged, evidence has to be taken to enable the Court to 
judge whether any money can be raised on the properties 152 lad. Cas. 260= 
>934 M. W. N. loti-A. I. R. 1934 Mad. 562. Property forming part of 
subject-matter of suit in applicant’s possession can be considered to decide 
question of sufficient means A. I R. 1933 Pat. 203. When equity of redemp* 
tion is subject-matter of sun, it should be excluded in determing whether 
plaintilf is pauper. A. 1 R >933 Mad. 679=63 M. L. J. 277 = 1933 M. W. N. 
967. Where suit IS filed on insufficient stamp, the Court can allow pIuntifT to 
continue suit as pauper. 36 C. W. N. 1035=56 C. U J. I48 = A. I. R. 1933 Cal, 238 ; 
sec also 1933 M. W, N, 468=69 M. L. J. 720=A. I. R. 1933 Mad. 498; A. I. R. 

1934 Cal 25. Share in joint family property may amount to means. A, 1. R. 1934 

All. 396. It cannot be laid down as an abstract proposition that in every case when 
the plaimiiThas got a mortgage or sim '*“ *-«« -j.j — « — 

A. I R 1934 Mad. 561 = 1934 M. W ' « 

whether a person is a pauper the 

152 led Cas 135 = 40 L W 783 = 19 •• • ■ I •' 

67 M. L J 581. Where the shebatt „ ,■ ' " . 

question that requires consideration is whether the trust property vesting m the 
idol is sufficient to pay the Coon-fees or not. 152 Ind Cas. 241 = A. I. R. 1934 
Pat. 531 5 see also A. I R- 1935 Nag. 209=31 N. L R.413. From an order 
allowing a pauper application the defendant can have no possible grievance, 
assuming the order was wrong. The only person really affected is the Crown. The 
High Court can interfere in a proper case, but it would be slow to move at the 

• ' ■ * "as. 3 i 6=A. I. R. i93< Lah. 295. In con- 

sue in forma piuptns, the earnings of a 
■ ■ • iroperty belonging to the plaintiff. A. I. 

sue as pauper is admitted the plaintiff 
can only be dispaupered under rule 9 on ibe grounds mentioned therein. A. t. R. 

1935 Pat. 449=157 Ind. Cas 520. 
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Caun-(ee is peescribcti. As finding of the CoitrC Ihit (lie assets of the applicant are 
worth more than Us. too is therefore, beside the point in ft case covered by the first 
part of the Explanation. if)j6 O. W. N. *37. The word ‘‘person" in Order 33, rule i, 
has_ reference to all those who have a tight to institute a suit under the Code of 
Civil Procedure. This rule applies to all prospective plaintilTs or persons in whom 
any right to relief exists within the meaning of Order i, rule l of the Code. 31 N. 
L. R. 4 i 3 «=i 8 N. L. J. 347=158 Ind. Cas. 65 o=A. 1 . R, 1935 Nag. 209. An idol is 
a person who comes within the meaning of this rule. li/ti. 

Appeal or Revision.— Interlocutory decision ' •• • r 

to sue as pauper can be appealed against A. I. U. ‘ :i ‘ ' : 

see also A. I. R, 1927 Nag. 34a ; A. I. U. 1925 Nftfr. 

either granting or rejecting apphcMioa for leave to sue In /orma faupent amounts to* 
‘‘case" decided, A l.R. isi* Rang. 318=135 Ind. Cas 331, Order rejecting appli- 
cation to sue as p.auper is subject to revision A. I R. 1927 Lah. 56 = 98 Ind. Cas. 
879 j see also 75 Ind. Cas. 993= 19 N. L. R- 165 j but see A. I. R. 1926 All. 4 t 9 


2 . [S. * 108 .] Every application for permission to sue as a pauper shall 
contain the particulars required in reg.ird to 
Co le ts of applications. plaints in suits : a schedule of any movable or 
. ’ , ’ ■ ' * *■ * with thi estimated value ihcre- 

xl and verified in the manner 
eadings. 

Scope.— This rule deals rather with form of application and not with the truth 
ofilsconicnia. Hence an omission of one item of property is not non-compliance 
with this rule. A. 1 . R. 1928 Pal. 28=8 P. L. T. 794. Uut where there is an entire 
omission of immovable property, the application should be dismissed. 74 Ind. 
Cas. 344 }9 0 . L. J. 610 5 seealso A. f. R. 1930 Pat 368=11 P. L. T. 567. Where 
. * . • • - -I— • «♦ V merely 

. . ... . . . . 47 « 

, • *.• • • • A. I. 

\.I. R. 

i • preted. 

' . . ■ e as a 

pauper in respect of a claim under ibo Fatal Accidents Act, tne lauure m give 
pariiculats of all the beneficiaries is a defect in form but where the plaint includes 
ft claim for loss of petitioners personal effects as well and i_he Court-fee on that 
portion of the claim alone execeeds the value of the petitioner’s belongings, the 
plaint cannot be rejected and the whole claim should be considered on its 
merits. 59 C. L. J. 39* “A. 1. R. 1934 CaL 632=35 C. W. N. 551 j 59 C. L. J. 394 
= A. 1 R. 1934 Cal. 712. Under rule a the application should contain all parti- 
• . ' . .-1- 'rh. 5 of the same provides for circums- 

■ . . • an application to sue in/orwifl /><»«• 

• •• ' said that for all purposes such an 

mce the application is granted the 
treated as those of a plaint ; but 
1 IS rejected, the plaintiff then has 
Pat. 193=156 Ind. Cas. 402. 


3 , [S. 404 .] Notwithstanding anything contained in these rules, the 
. , ,. . application shall be presented to the Court by 

Presentation of apphea ion. fhe applicant in (lerson, unless he is exempted 

from appearing in Court, in which case the application may be presented by an 
authorized agent who can answer all material questions relating to the applica- 
tion, and who may be examined in the same manner as the party represented by 
him might have been examined had such party attended in person. 

' •"■-er of the Court and petitioner 

. ■ • to the Judge, petition should 

• • Ind Cas. 961 = 17 N. L. R. 22; 

' land of pardanashtn lady can 

present the application of his wile lor leave to sac as a pauper and no authority 
in writing is necessary. A. 1 . U. 1929 Pat. 27=10 P. L. T. 46=114 Ind. Cas 210. 
This rule applies to piesenlation of application to appeal as a pauper and not to 
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Memorandum of Appeal itselt A. I. U. 1916 Oudh 13 = 90 Ind. Cas. 371, Where 
plaint was returned for presentation to proper Court and the memorandum 
submitted by patties for contmuaiion of suit, cbjection that plamt should have 
been presented in person in order to entitle him to sue as a pauper cannot be mam* 
tained. A. I- Iv. 1931 Mad. 418 = 1930 M. W. N. $8:. Court can reject application 
wlierc the claim is doubiful. 75 tnd.Cas. 744. Where original application is filed 
by the applicant, the amended application can be hied by pleader. A. I. R. 1933 
Rang. 410= It Rang. 4 i 4 . 


4 . IS. 406 .] ( 1 ) Where the application is in proper form and duly 

~ . .. . . picscnlcd, the Court may, if it thinks fit, examine 

ma 10 pp lean . applicant, or his agent when the applicant 

is allowed to appear by agent, regarding the merits of the claim and the pro- 
perly of the applicant. 

H presented by agent, Court . . . 

may order applicant to be . ‘ . 

examined by commission. . ’ , * ", 

absent witness may be taken. 


, esented 
order 
mission 
of an 


• ■ ■ , • • latter cannot examine 

: •• • . * Cas 657 ; 50 Ind. 

Las b;&. rsvioence except 01 applicant nmiseil cannot ue laKcn on merits of claim 
in enquiry under Order 33. 46 C. 651 = 51 Ind Cas. 610 ; sie also A. 1 R- 1929 Rang. 
i 73^7 Rang. 361. Court should not embark upon consideraiioa of doubiful ques- 
tions of law aed fact in order to see whether the allegation shows cause of action. 
A. 1 . R. 1934 Lab. 331 Capacity of plaintiff himself to pay the Court-fee and not 
that of his next friend or relations is to be considered in pauper applications. A. 
I. R. 1939 Lab 746=131 InJ. Cas. 381 Opposito party can cross examine appli- 
cant who ts examined under rule 4 to test statements made in application 60 fnJ, 
Cas. 738. 

5. [Ss- 4, 5, 407.] The Court shall reject an 
application for permission to sue as a pauper,^ 

(а) where it is not framed and presented in the manner prescribed by rules 
2 and d, or 

(б) where the applicant is not a pauper, or 

(c) where he has, within two months next before the presentation of the 
application, disposed of any property fraudulently or in order to be able to 
apply for permission to sue as a pauper, or 

(rf) where his allegations do not show a cause of action, or 
(c) where he has entered into any agreement with reference to the subject- 
matter of the proposed suit under which any other person has obtained an 
interest in such subject-matter. 

A^. B. — For local amendment in Allahabad. — Vide infra 


Rejection of application. 


Scope -'Statute roust be strictly applied to bona fide liugants in whose aid 
it IS designed* A. I. R 1937 Pai. 353=8 P. L. T. 810. Court must first see whether 
cause of action IS disclosed and then determine whether applicant is re.xlly pauper. 
A. I. R. 1933 All. 779=1933 A. L. J. 757. Application cannot be rejected for 

omission of goods c' " — " — • — — .v.,.. _c — . ^ t t> 308= 

13 P. L. T. 538. ■ irregularity. 

A. 1 R. 1933 Fat. i . .... fills unjef 

rule 5 (d) Court cai • •• • ■ 'At. R. 1933 

Rang, ro? (F. Dj. Govemmenc Adrocate or opposite pany is not competent to 

- — ..... — . ... u..ie5 (d), A. I. R. 

• • . ■ me to pay Court- 

■ ■ ■ ■ ‘ ' ■ regards where 

■ ■ ■ ■ ■ 10 ; A. I.R. 1933 

. • . , !ut dismissal of 

< ' . , • of rule 5 (a) is a 
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bar to fresh applicilion. A. I. R 1931 Rang. l95*»io Rang. 475. When .after 
rnrri'nn r>r ninn.p ., -..M 1 — yj|j count from present!- 

A. I R. 1933 Nag. 237, 
■ ** ■ pauper appeals A. I. R. 

* “ ■ , . , ' Hindu widow, the Court 

* jorrow money nor to sell 

her properly. A. 1. R. >933 Mad. 883. Genera! power of allowing amendment 
maybe applied to .application to sue in forma faupiris. A. I. R. 1934 Lah. 231. 
If the Court rejects the pauper petition ez pxrtt on any of the grounds laid down in 
».,u r — « — . — . t t proceeds to issue notice 

■ ■ ■ ■ • . • ■ "s to allow the petition on 

■ * ■ • — ■ ' 1 r Pcsh 85. The omission 

■ ' * ■ ■ . . ‘ ■ * ' of properties att.achcd to 

an application for leave to sue as a pauper is not such a defect in the form or frame 
of the application as to call for rejection under clause (a) where the application is 
otherwise regular. A. 1. R. 1934 Cal 640*38 C. W. N. 548*151 lad. C.as. 633. 
In case of rejection Court should give time for payntent of Court-fee. 38 P. L. R. 
•<29 ; 38 P. L. R. 79. 

Clause (a)— Order rejecting petition under rule 5 (.1) does nit bar a second 
...<14. — .r .1..,.. \ — f — 'consequent order under rule 7. 

■ •• • . • • . -51 L. J. 79=96 Ind. Cas. 962. 

• • • • .■ • . • calculated ia accordance with 

* . • •••,• .8 = 7 Ran4. 359. Where appli- 

cation to sue as pauper is not properly verified, Court should offer chance to applicant 
to correct defect. A. I. R 1933 AIL 295=55 A. 2164 see also A. I. R. 1932 Lah. 
548 = 33 P. X. R, 733. Failure to name all persons in possession of properly is no 
ground to reject application to sue as pauper. A I. R. 193: L<ah. 3:8=138 Ind. 
Cas 335 Where the verification in an application for leave to appeal in forma 
paubtrts is not in the msnaer prescribed by the Code, the Court instead of rejecting 
It should allow the applicant a chance to correct the defect in the verlficailoD. 
A. I R. 1937 Nag. 108. 

r*-. Y T- " ..... •• • • 'or leave to s’le as a pauper 

. • • ' 4 ■ Court should restrict Itself 

• • • • • 37 M. L. J. 309-53 Ind. 

, • . . • ' • • . • , , srism. 54 Ind. Cas. 4.62= 

10 L W. 589 ; see also 23 C. W. N. 955 { A. I. R. 1926 Lah. 642- Means of next 
friend cannot be considered. A. f. R 1923 Sind 8:. 

Clause (cj.—f'i* A. I. R. 1934 Lab. 681 = 148 Jod. Cas. 5:7- 
Clause (d).— Cause of action means subsisting cause of action which can be 
enforced. 33 M. L J. 577 = 42 Iwd Cas. 519 ; see also A I R. 1932 AH. S43 = S» 

A. 525 J A. I. R. 1932 All. 487; A. 1. R. 1934 Rang. 111 = 12 Rang. 124 = 
151 Ind. Cas. 826 s A. I. R. 1936 Rang. 388 = 164 Ind. Cas. 556. Right to sue 
in rule 15, is equivalent to cause of action, 31 C. L. J. 35t = S7 Ind. Cas. 9. 
Prima facie non-csistcnce of cause of action alone would justify rejection 
of application. AIR. 1927 Mad. 441 = 52 M. L. J. 330= loi Ind. Cas. 18 j see 
also A. I R I93t Rang. 79 = »3I Ind. Cas 64 , A. I. R. 1933 Pat. 384 ; A. I. R. 
1930 All. 758 = 1930 A. L. J. 901 ; A. 1. R. 1929 Rang. 2095 A, 1. R 1932 Rang. 

167 (F. D ) ; 1929 A. L. J. 1059=118 Iiid. Cas. 669 Court should not ordinarily enter 
into complicated question of limitation, A. I R 1919 Lah 498 j A I R 1932 
All. 543 ; see also A. I. R. 1926 Mad. 135=23 L. W. 406 ; 3 Pat 275 = 6 P L. T. 
209=83 Ind. Cas 871 j 41 C. W, N. 10S7 j A. I R. 1936 Pal. 2 but see 53 Ind. 
Cas 441. There is no cause of action for maintenance and residence where there 
is allegation that applicant was turned out by her husband. A. I. R. 1927 Lah, 
56=98 Ind Cas. 879 In psuper application elaborate enquiry on merits of case 
IS not permissible. A. I. R. 1926 Mad. 1160=97 Ind. Cas. 149 ; see also 87 Ind. 
Cas. 737 ; 41 M. 620 = 45 I- C. 95 ; 76 Ind. Cas. 40 ,- 73 Ind. Cas 946 ; A. I. R. i93* 
Rang. 107 (F. C ) ; A. 1 R. 1933 AIL 779 ; bat see ii O. L. J 568=79 Ind. Cas. * 
922. If no cause of action is disclosed pauper application should be dismissed 
without enquiry into poverty of applicant 9 Bur. L. T. 228 = 38 Ind. Cas $66; 

A. I. R. 1936 Sind 130=30 S. L, R 314 Where the allegations m the plaint show 
a cause of action an application should not be rejected rn //w»«r even though it 
may be that on the merits, the plaimifT has no claim. A, I. R. 1935 Lah. 124 ; 
see also A. I. R. 1935 Lah. 961; 1935 M. W. N. 1270 = 69 M. L. J. 816 j An 
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application should be rejected if tt is found (o be barred by the rule of rtt judicata. 

I. R. 1936 Pesh 39 Order rcjectinp petition on ground that snbject-matter 
is ui judicata is illegal and open to revision. A 1. K. 192S All. 27S — SI A. L. J. 
3oon86lnd. Cas. 781. Undiscnarged bankrupt cannot sue for debt due since 
adjudication order. $ P. L. T. 6 q 6"79 Ind. Cas. J6 ; see also 87 Ind. Cas. 720—48 
M. L. J. 49t. For the purpose of deciding whether the allegations of the application 
show a cause of .action under rule s (d), the Court must lake into consideration the 
averments in the application and any statcinent. by tbe applicant regarding the 
merits of the claim made in the course of the application under rule 4. but the 
Court is not entitled to take into account any other evidence, oral or documentary, 
in considering whether the allegations disclose a ctuse of action. A. I. R. 1934 
Rang. 124-151 Ind. Cas. 429. 

■ Clause (6).— Agrecmecnt in order to bar an appilcallon under Order 33, rule 5(e). 
must be one with reference to the subject-matter of the suit instituted and must be 
champertous. 37 Ind. Cas. 172 ; see also A. 1. R. 1926 Lab, 642 ; see also 43 
L. W. 717— A. I. R. 1936 Mad. 65$. Ben.imtdjr cannot be allowed to sue as 
pacper as it would give non-pauper a right to evade fiscal land and infringe 
provisions of r. 5(c) by setting up pauper nominees, 50 Ind Cas. 520, Statement 
by pauper “I have not yet paid any fees to pteadei* but I have undertaken 
to pay him fees when I obtain decree for my share" is not sufficient to dismiss 
application, A. I. R. 1931 Rang. 68-138 Ind. Cas. 831. Matters in clauses (c) 
and (el relate (o pauperism on which evidence can be adduced Under rule 6. 10 
R*ng. 3S7-A, 1. R. 1932 Rang 107<F. B) This rule has been enacted to prevent 
payment of Coutt-fee being evaded and it matters little with what purpose the 
agreement has been entered into, whether it is an honest nr one or of an 

improper character is an irrelevant factor quite outside tbe scope of the enquiry, 
The principle underlying the provision is that a person ought not to be allowed to 
forma pauptns after transferring his imerett to a third party, no matter 
for what reason the transfer has been made. The question is whether at the 
date of institution ofihe suit there was a subsisting agreement falling within 
the provision For a phiotiff to be dispaupered all that need be shown fs, that 
he has entered into an agreement of the character described in respect of the 
subject-matter of the suit and there was no warrant for assuming that the agreement 
should be cne made with reference to or in view of the intended suit or appeal. A. I. 
R. 1937 Mad. 161. In case of advance of money out of piety and without agreement 
securing repayment, mere hope of repiyment does not make the understanding 
illegal. A. I. R. 1934 Kang 214-151 Ind. Cas. 429. The agreement referred 
to in clause (e) which authorises a Court to reject an application for permission 
to sue as pauper is one which is champertous. 38 C. W. N. 2069— A, I. R. 1934 Cal 
74a Such agreement must also be an agreement which is subsisting and effective 
on the date of the application for leave to sue as pauper, it O \V. N, 1356-152 
Ind. Cas. 417. 

BeTision, eta — Order rejecting petition for permission to sue as pauper is open 
to revision. 52 M h. J. 330— A. I, R. 1937 Mad 441 ; A I. R. 1933 Sind 82 ; 
l.R 1934 Lab 231 ; butseeaoA.L. J 55-44 A. 248-65 Ind. Cas. 255. Order 
rejecting pauper application is nut appealable bat does not bar suit in any ordinary 
way. 39 ind. Cas. 942 ; A. I. R. 1931 Rang. 129 Court rejecting pauper application 
can also review its own order. 20 C. W. N. 669—33 Ind. Cas. 812. 


6. [S. 40s] Where the Court sees no reason to reject the applicalion 
. on any of the grounds stated in rule s, it sliall 
e.X'c\°'„f'"7p^laS.rpS <!«? "hich a. laas, da,.' clear 

perism. notice shall be given to the opposite party and 

the Government pleader) for receiving such 
evidence as the applicant may adduce m proof of his pauperism, and for 
hearing any evidence which may be adduced in disproof thereof. 

Scope. — Under rules 6 and *■ j 

the rule 5 and gives a deci • • • 

empower the Court to .adduce ■ • • ■ , ■ ■ 

441-73 Ind. Cas. 538. Du - ... 

opposite party and the Gove ' , ■ ■ *■ * 

disproof of pauperism is actiog without jurisdiction, too Ind. Cas. 726- A. 1. R. 
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1927 Ca!. 464. But ultimate question of the suit should not be tried in an applica- 
tion under Order 33. A. I. R. 1927 Rang. 72=5 Bur. L. J. 17^. 

7 . [S. 409 .] (1) On the day so fixed or as soon thereafter as may be 
Pioctdoie at htaring. convenient, the Court shall examine the wit- 

ncssi^ (if any) produced by either party, and 
may examine the applicant or his agent, and shall make a memorandum 
of the substance of their evidence 

(2) The Court shall also hear any argument which the parties may 
desire to olTer on the question whether, on the face of the application and 
of the evidence (if any) taken by the Court as herein provided, the ap- 
plicant is or is not subject to any of the prohibitions specified in rule 5 . 

( 3 ) The Court shall then either allow or refuse to allow the applicant 
to sue as a pauper. 

Notes — Defendant must be allowed to disprove pauperism tospite of Govern- 
ment Fleadet’s report to the contrary. 48 M. 700=s47 M. L. J. y32=»85 Ind. Cas. 
30. Only such defects of form as unfavourably rellsct on the merits of the appli- 
cation must he regarded as justifying an order refusing to allow the aplicant 
tosue as piuper. 31 N. L. R. 386=157 Ind. Cas 294 = A. 1 . R. 1935 Nag. 168. 

a. (S. 410 .] Where the application is granted, it shall be numbered 

. and registered, and shall be deemed the plaint 

Procedure if application ad- proceed j,, all 

other respects as a suit initiiuted in the or- 
dinary manner, except that the plaintiff shall not be liable to pay any Court- 
fee (other than fees payable for service of process) in respect of any petition, 
appointment of a pleader or other proceeding connected with the suit. 

Scope.— Platnuff or appellant whose application to I'ltin/ormiX pnupenes has 
been granted has not to pay the Court fees at all A. I. R. 1930 Rang. 342. Until 
the application to sue as a pauper is granted, there is no suit as such. 31 C. 
W, 870=38 Ind Cas. 600 ; see also 52 lad. Cas. 688 ; 65 Ind. Cas. 506=18 N. L. 
R, 44. Suit in case of pauper application should be regarded at instituted on the 
dale on which the pauper appllcatioa is made and the Court-fee is payable 
from that date. A. I. R. 19:6 Mad. 159-49 M- h. J. 538 ; see also A. I. R. 1928 
Nag 296 ; A 1 . R. 1919 Mad. 828=53 M. 43. The application to sue is firma 
Pautent is a potential pUiot. If it is lejccicd under rule 5 or rule 7 it never 
ripens into a plaint, if the application ripens inio a plaint, than the date of 
institution of the suit shall relate back to the date of filing of the application to 
sue la forma faupens. If, on the other hand, such an application is rejected, 
it cannot be deemed to be a plaint, and the payment of the Court-fee after the 
application to sue m forma pauferh has been rejected cannot revive a poten- 
tial plaint which ceased 10 exist when the application for leave to sue la forma 
■baubent was rejected. So where an application for permission to sue in forma 
fauptris is rejected and a full Court-fee is paid for a suit for the same relief, 
the suit must be considered for the purpose of limitation to have been instituted 
only after the payment of the Court-fee and not at the date of the presentation 
of the petition to sue as papuper. ^A. I. R. 193? Lab. 151, An application for 
review of judgment passed in a suit or appeal in forma pauferis must, under 
the law be considered to be one in contmuation of the suit or apeal as the case may 
be. which is/orwn 40 C. W. N. I 407 *=A. I R 1936 Cal 752. 

9. [S. 411 .] The Court may, on the application of the defendant, or of 
the Government pleader, of which seven days’ 
Dispaupering. clear notice in writing has^ been given to the 

plaintiff, order of the plaintiff to be dispaupered — 

(a) if be is guilty of vexatious or improper conduct in the course of 
the suit ; 

(2)) if it appears that his means are such that he ought not to continue to 
sue as a pauper ; or 

(c) if he has entered into any agreement wilh reference to the subject- 
matter of the suit under which any other person has obtained an interest 
in such subject-matter. 
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Scope— Heirs of pipucr pUimlff. brought on record can be dispaupered. A I. U. 
1931 Mad. 324"»t9Jt M.W.N.199 ETCCiitor can sue as pauper. A. f. R. 1930 
Lah. 735. Pauper application can be dismissed for the laches of the applicant in 
not bringing the representatives of the opposite part)' on reoord within reasonable 
time. A. I. R. 1929 Mad. I36»li6tnd. Cas. iti. Legal representatives cannot 
be dispaupered for possessing sufficient means. 4S M. L. J. 390087 tnd. Cas. 
37J. Dispaupering has no restrospective effect 48 M. L. 1.390 = 87 Ind Cas 
372. Omission to state in the list of assets an insurance pohe/ of small value 
IS only an improper conduct. 34 Bom. L. R 734=46 B. 1017 = 70 Ind. Cas. 9S4. 
Eugaging an eminent pleader Is no cause of dispaupering. 77 Ind. Cas 611=4 
Pat. L. T. 538. When a plaintiff has been declared a pauper, does 

sot prevent the question from being reopened. The question can be reopened 
on any one of three grounds mentioned in rule 9. 149 Ind Cas too4=<\. I. R. 
1934 AH. 323. The case falls under clause (c) where there was an agreement by 
pauper to advance to his advocate sum of R$. 3 joa in case of success A. I. R. 
1927 Rang. 283 = 6 Bur L. J. 152. Order declaring plaintiff or pauper is not res 
judicata. A. I. R. 1934 All. 323. Clause (c) contemplates an agreement in and 
by which an interest is transferred or created in the subject-matter of the suit 
in fas'our of a person who is no: entitled to it. and would not cover a case where 
by virtue of a family settlement between tbe parties there is recognition of an 
antecedent title in one of the parties to the suit. A. I R. 1935 Mad. $76. Rule 
9 (c) must be construed as meaning that a person cannot sue as a pauper if at 
the time of the petition some other person has under an agreement an interest in 
the subject-matter of the suit. 59 M. 901 = 1936 M W. N. 785=71 M. L. J. 355. 
For an added defendant there is nothing la Order 33, which contemplates a fresh 
inquiry into papuperism merely from the fact that other defendants are subse- 
quently added to the suit. Out an added defendant can apply under rule 9, for 
oispanperiog the plaintiffs for one of the reasons given in Order 9 A. I. R. 1936 
Pesb. 5t=t6ilDd Cas The mere fact that the issue will be decided agreed 
in the suit is no reason why u should not be decided m proceeding for dispau- 
pering. A 1. R I93t AU. 323 


10. [S. 4U.| Where the plaintiff succeeds m the suit, the Court shall 

calculate the amount of Court-fees which would 

Co,l. ..her. p.ap,c speeds ^ 

been permitted to sue as a pauper ; such amount shall be recoverable by the 
‘‘Provincial Government”* from any patty ordered by the decree to pay the 
same, and shall be a first charge on tbe subject-matter of the suit. 


Scope and object — Object of rule lo is clearly to facilitate the recovery by 
Government of Court-fee, where a pauper plamtiffhas realised something from his 
litigation and to make Government as the first creditor of a successful pauper 
plaintifL 43 M. L. J. 191 = 14 L. \V. 529=69 lod. Cas. 743. Under this rule two 
distinct rights in Crown are created, one right against the property recovered in the 
suit, other right against the pauper ordered to pay the decree. 50 Ind. Cas. 315 = 
4 Pat. L. J. x66 Rules 10 and 11 are not ultra vires of the Indian legislature. 
A. I. R. 1928 Mad 385 = 54 M. L. J. 263. These rules are applicable to suits in the 
original side of the High Court. Htd. Court-lee payable under rule 10 is what is 
payable on the date of the plaint. A. I. R. 1926 Mad. 474 = 50 M. L. J. 280 , 37 
S. L. R 34 o = A. I. R. 1933 Sind 354. Defendant can be ordered to pay Court-fee 
only to the extent to which the ctaim of the plaiotifT is allowed, plaintiff being liable 

rx, .k. U..I. — „ T _i. _.-cr ,j. — I. A I jgjo Mad. 1000=32 

•• L.J 530=28 L W. 328; 

' I i , a > the discretion of the Court 

* ^ , • •• I R 1928 Cal 196 = 55 C. 

488 = 32 C. W. N‘48 ; A. I. R. 1950 Pal 353=11 p. L T. 8^7=122 Ind. Cas. 152. 
Appellate Court direct the plaintiff to pay the difference of Court-fee when the suit 
"■ ^ . .J L. J 280. Where pauper 

e proper method to recover 
■ • • • -nance. A. I. R. 19:6 Mad 565 

*' " . * Cal. 859 ; A, I. R. 1933 Com. 


* In British India the words "Provincial Government” have been substituted for 
the word ‘'Government’' by G. I. Order of 1937. But read “Governmoni" for 
"Provincial Government” so substituted in British Burma. 

C. P. Code— 91 
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350 = 57 B 507 = 35 nom. L. R. 615. Pauper pbintiff cannot b5 ordered to pay ihe 
costs of amendment of plaintiff then and there and the suit cannot be dismissed on 
default of such payment. A. I. R. igas Dom. 333 = 14 Bom L.R. 024 = 4711 104 = 
75 Ind. Cas. 128. Where a suit tn formi f.xuptris was de:reed in terms of a 
compromise whereby the defendant was to pay (he plaintiff a part of his claims 
and the decree made the plaintiff liable lor the whole Court-fees and also made it 
a charge on the subject-nutter of the compromise, but the money being payed out 
to the plaintiff out of Court before the decree was drawn up, satisfaction of the 
same was entered and subsequently the Government started an execution case 
against the defendant for realiiitg the Coun-fee; : Held the application in 
execution was misconceived and in circumstances the defendtnt was not liable to 
pay the Court fees. 39 C. W. N. 1274. Purchaser of decree from pauper decree- 
holder takes it subject to charge of Court-fee. A. I. R. 1934 AH. 43S Where an 
appealin /Oma is partially accepted, the Government is entitled under 

Order 33 . rule to, C. P. Code to the full amount of the Court-fee uhlch was payable 

’ " * • -en allowed to appeal jn 

, ■ . ■ maintenance is charged 

- • • • ■ t. I. R. 1935 Sind 21 = 

154 Ind. Cas. 580. 

11 . [S. 4I2.] Where the plaintiff fails in the suit or is dispaupered, 
rroccclure pa„p„ faiu. "too ll>= su!l is mtlidrivin or dismissed,— 


(0) because the summons for the defendant to appear and answer has not 
been served upon him in consequence of the failure of the plaintiff to pay the 
Court-fee or postal charges (it any) chargeable for such service, or 

(1) because the plaintiff does not appear when the suit is called on for 
hearing, 

the Court shall order Ihe plaintiff, or any person added as a co-plaintiff to the 
suit, to pay the Court-fees which would have been paid by the plaintiff if he 
had not been permitted to sue as a pauper. 

Scope.— Next friend can be ordered to pay costs in place of minor. Payment of 
Court-fee by plaintiff is included in the costs of the suic. A. I. R. 1931 Mad. S 49 =S 8 
M. L, J 623 = 53 M. 716. nupaupering order operates retrospectively in respect of 
Court-fee A L R. 1934 AIL 323. An order dispaupering the plaintiff operates 
retrospectively in respect of payment of Cojrl-fees. A. I. R. I9J4 AIL 323^(49 Ind, 
Cas. 1004 - 


12 . [Hew] The "Provincial Government"* shall have the right at any 
_ , , lime to swly to the Court to make an order 

PwSof CoSm!’’’ ’’ W-m™' o' Coun-feB under rule 10 

or rule J I- 


Notea — It is not competent if it thought there was a better prospect of. 
recovering the Court fee from the next friend who might be a person of 
’ * lie 12 for an order making 

. d 14; The Court cannot 

• given by rules ri and 12 

^ . • irt-fee when a pauper suit 

fails liid It is not the function of a Court of appeal to give effect to the right 
of the Government confened by rule 12. It must on admission of the appeal dispose 

■ ■ ■' ■ . - , ^ .r, 3jj jule 13, makes it clear that the 

• >r recovery of the Court-fee to 

• • appellate Court cannot enforce 

■ • either by issuing a process or 

Court fee and costs awarded to 
U being dismissed. A. I. R. 1937 

AIL 380. 


* In British India the words ‘ Prorincial Government” have been subslituied for 
the word “Government" by G. I Order of 1937. But read "Government'' for 
‘ Provincial Government” so sutstduied in British Burma. 



0. 33, r. 16.J 


TUB CODE OP nVIL PROCBOURS. 


723 


13. [AVsi] All millers arising between the "Provincial Government"* 

_ 1 . , and any parly to the suit under rule 10, rule 11 

G««r.m.nMol>e deemed a 'la ’shall be deemed lo be questions 

^ arising between the parties to the suit within 

the meaning of section 47. 

14. [AVk’.J Where an order is made under rule 10, rule 11 or rule 12, 

_ - , , the Court shall forthwith cause a copy of the 

Copy of decree to be sent to forwarded to the Collector. 

Collector. 


Notea— Where a pla-nliff is ordered to pay a certain sum lo the Government 
all that the Code requires IS to send a copy of the decree to the Collector. A. I. K. 
1930 Rang'. 34 j = 8 Kang. 294 = 127 Ind. Cas. 6o5. 

15. [S. 413] An order refusing to allow Jthc applicant to sue as a 
pauper shall be a bar to any subsequent applica- 
Refusal to allow applicant to of the like nature by him in respect of the 

Tu'm %'’p.'cMi."i'; »nengM .o^i but .h= uppbcuut shall b, a, 
nature liberty to institute a suit in the ordinary manner 

in respect of such right, provided that he first 
pays the costs (if any) incurred by the ‘‘Provincial Government’’* and by the 
opposite party in opposing his application for leave to sue as a pauper. 


Scope — Refusal of pauper application bars a subsequent application bit svlih- 
drawal does not, A. I. U. 1931 Rang. 79=131 Ind Cas. ^4 ; see also 40 C. L. J. 
188=84 Ind. Cas. 703 ; a Dur. L. J. 217=76 Ind. Cas 78;; 20 C. W, N. 669=33 
Ind. Cas S12 ; 73 Ind Cas 897=A. I. R 19*4 Lah 312 Rejection of application 
under rule 5 IS no bar to subsequent application under rule 5 10 O. W. N, 1145 = 

A. I. R. 1933 Oudh 534. Where previous apphc.ation is wiihdrawn, subsequent 
application is not birred A. I R 1931 Rang 79“i3i Ind Cas. 64 Where first 
application was dismissed for not being m accordance with rules and ihe second 
dismissed for defiult, third appl cation to sue in respect of the same right in 4ims 
/nw/rrfj IS not barred. A I R. 1926 Rang 200=4 Rang 245 = 98 Ind Cas. 26; 
85 Ind, Cas 982. Rules 5, 6. 7 and 15 should be read together 31 C L. J, 

351 = 57 Ind. Cas 9. When first application 10 sue for maintenance in forma 

pauperit was dismissed on the ground that the p'.atnt did not disclose any cause 
of action, second application to sue to recover maintenance for a 

period more than uo years subsequent 10 the date of the previous application is 
not barred under rule 1$. it C. L. J. s5t = 57 Ind. Cas 9 Omission to insert a sche- 
dule of property does not bar a second application to sue in forma pauperit. 1 Lah 
151 = 56 Ind, Cai. 207. Second application to sue in forma paufarit is not barred 
though first was rejected under Order XXXII, rules z and 3 even after hearing the 
other side. 9 L. 13. R, 03^42 Ind. Cas. 803. Dismissal of an application to sue in 
/ofOT-i/rttt/^rrr does not amount to rejection ol plamr, which remains and may be 
validated by payment of Court-fees within time fixed by the Court 46 M L J. 

254 = 76 Ind. Cas. 767. The words "pght to sue*’ have substantially the same 

meaning as the words "cause of action". A LR. 1936 Nag 282. Rule 15 must 
be read in conjunction with rule 7 and not with rale 5. The Court would obviously 
be transgressing their legitimate province if they attempt to put such a wide cons- 
truction on the wording of rule 15 as to include an order of rejection. The intention 
of the legislature must be gathered from the actual words used in rule 15 in 
describing the order of refusal which constructively put to sub-rule (3) of rule 7. 
An r.r order passed under mle IS is not governed by rule 15 31 N. L. R 

386=157 Ind. Cas. 2g4 = A. 1. R 1935 Nag. 168. Where there is no order for 
payment of cost a suit can be maioiained avnhout payment of cost A. I. R. 
1935 AIL 723 (F. n.J= 1935 A. L. J. 857. Cost should be paid prior to the institution 
, of tbe suit. 59 M L. J. 791. 


16. [S. 415.] The costs of an application for permission to sue as a 
P pauper and of an inquiry into pauperism shall 

^ be costs in the suit. 


* In llciiuh India the words "Provincial Government” have been substituted for 
the word ‘Goveinmeni’’ by G. 1. Order of 19J7. But read ‘‘Governmeoi" for 
''Provincial Government'' so substituted in British Burma. 
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ORDER XXXIV. 

Suits nlaliiif' to Mortgagts of Immovable Properly. 

1. [T. P. Act, S. 85.] Subject to the provisions of this Code, all peisons 
Partis to suits for fore- an interest either in the morigage securily 

closure, sale and redemption. I" ^‘Sht of redemption shall be joined as 
parties to any suit relating to the mortgage. 

Explanation— puisne mortgagee may sue for foreclosure or for sale without 
making the prior mortgagee a patty to the suit ; and a prior mortgagee need 
not be joined in a suit to redeem a subsequent mortgage. 

Scope of Order XXXIV, — Civil Procedure Code is the guide in mortgage 
suits in India not English practice, pr Ind, Cas, 258=3 O. \V, N. Safii. Order 

”■ 4fS = lSS Ind. Cas. 976=16 Pat. 

• lot applicable to decrees on the 

1933 Lah. 179 ; A. I. R. 1933 

• ■ • . *16001100 proceedings and hence 

; Lah 552=30 P. L. R. 371. 

• property in a suit for its sale 
under Order XXXIV, A. I. R. 1929 Lah. 7^0=122 Ind. Cas. 483 ; see also 
A. I. R. 1933 Rang. 94. !n execution by sale of mortgaged property, Court 
cannot order the arrest of judgment-debtor. A. I. R. 1930 Lah. *03 = 31 P, 
L. R. 143. Rules of Order 34 apply to mortgage suits relating to movables as 
well. 36 C. W. N. j 63=A. L K. 1932 Cat. St4*59 C. 667. Interest is to be 
determined according to Order 34 and not according to s. 34. A. I R. 1933 Oudh 
138 = 8 Luck. 315 ; see also A. L R. 1927 P. C. 1 = 54 C. t6i = 3iC.W. N. 39'>=S4 
I. A. f P. C. Interested party if not joined can claim redemptioo before foreclosure 
or sale. 47 C. 924-24 C. W. N. 954=56 Ind. Cas. 274 (P. C.). Where mortgagor 
transfers eejuity of redemption, decree against him doss not bind transferee, 45 Ind. 
Cas. 606=31 0. C. 70 ; see also 33 C. W. N. 543=38 C. L. J. 356 ; 34 lad. Cas. 367.* 
36 Ind. Cas. 744. 

r ■ . ‘ .#?...•»« equity of redemption should 

• • •• • : , 7 p.c. 32 -s»m-I-J- 338-39 

t * *1 . 'o is not intended to punish 

:e is not known to plainiiff. 

• ■ . ! Cas. 412 = 19 A. L. J. 185. 

• , » • • • irigagee as a party in a suit 

■ • • • - • • • when the subsequent mort- 

gagee and the prior mortgagee happen to be one and the same persoh. 4 P. L. T. 
546=74 Ind. Cas. S30 ; see also 50 A. 743=26 A. L. J 529=A. I. R. 1928 All. 378 ; 
86 lod. Cas. 748 = 12 O L.J, 127. Where u is possible for Court to do justice between 
the parties before it, it should do so and should not make rule i a ground for 
dismissing the entire suit. A. 1. R. 1939 A. 941=52 A. 134 Non-compliance is not 
fatal. 36 C, W. N, 1138 = 60 C, 87 ; A. I R 1936 Pat. 153 ; A. 1 R. 1936 Sind 87= 

30 S. L. R. 43. Party knowingly omitting to do what is enjoined by law cannot 
invoke aid of equity. 55 C. L. j. 399= A. I. R. 1932 Cal 561 All mortgagees or 
heirs of mortgagees muse be parties to the suit. 37 C W N. 478 = 60 C 777. If a 
proper party in mortgage suit is omitted, his right to pursue his own remedy is not 
affected by that suit A. 1. R. 1932 Mad. 215 = 62 M. L J 272. Mortgaged 
security does not mean the mete lauds which the mortgagor professes to mortgage. 
The mortgaged security means not the physical object but the interest therein 
which the mortgagor is competent to transfer by way of mortgage at the date of 
the transaction. A. I. R. 1936 Rang. 198. The holder of a money-decree against 
the mortgagor who has obtained an order for a Receiver in execution of bis decree is 
not a person having mteiest in the mortgaged property or in the right of redemp- 
tion 50 as to make him a necessary party to a suit on mortgage under this rule. 40 C. 
W. N. 974. Rule 1 is the rule of procedure and does not purport to deal with substan- 
tive rights of parties or the extingtiisbment of sucb rights. 30 S. L. R. 42 = 164 lod. 
Cas. 69 = A. I. R 1936 Sind 87. No decree should be passed against third party, 
who claims an interest in the property not in mortgagor's interest. A. I. R. 1936 
Rang 193 = 162 Ind. Cas. 731. Rule 1 does not require that in a suit on a mortgage 
the owner of the equity of redemption must always fill in the role of a defendant. 

7o M. L.J. 719 = A. I, R. 1936 Mad. 814=43 L. W. 628=1936 M. W. N. 408 = 59 M. 
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1042. All panics having beneficial interest in the property at the date of the suit 
should be made panics. 38 C. W. N. 1045. Noo-comptiance with the provisions of 

...I. . t_ ,.4.« ^ I Oudh 

. ■■■• ■■ * .1 'I I “ persons inlerestedin 

!• • . ... , ... •ome of the persons 

■* - “ ' ' ■ ■ de if it can adjudicate 

upon the rights of panics actually present. A. I. R. 1937 I’at. 414. Where in a 
suit for sale of mortgaged property the alienee of the whole interest of the mort* 

!_ .u. jifu, expiry of the period of limitation, the suit 

• • ' : ' 1. • *A. t R. 1934 Pesh, 3S ; see also 61 C. U. J. 

•' ■ ■ . 193s Sind 131, Order 34. title I, is a rule ol 

proceuure only and is suoject to the provisions of Order i , r, 9, and there is nothing 
m the rule which either does or can deprive a first mortgagee of his inherent right 10 
.u. .,j. — , — mongagee. 156 Ind. Cas. 318— A. I. R. 

! I ‘ •* ured creditor over a property are not affected 

• ■ ■ • insolvent. A. I. R. 1935 Cal. 460:939 C.W.N. 

, ^ ‘ 4 , ! ■ ■ • ' » ■ • 

Proper Parties. — Only a person having interest either In the mortgage security 
or in the right of redemption can be joined as a party. 33 P. L R. 240=136 Ind. 
Cas 728 ; A. I. R. 1930 Mad, 801 (F. U.) If necessary party is not pleaded within 
time the whole suit will be dismissed. 36 Ind. Cas. 342= i Pat. L. J. 46S. All the 
mortgagees are necessary parties and roust be impleaded in a suit to enforce the 
mortgage. Rut in a case of a deceased mortgagee, if his estate is effectively 
represented by the persons on the record, the suit is good and not defective. 16 
P. L. T. 68g : see also A. I. R. 193$ l^h. 203. Proper parties are not always 
necessary patties. A. I. R. 1935 Rang. 3i5«i58 Ind. Cas. 8z8. 

Prior mortgagee —In a suit by puisne mortgagee prior mortgagee is not neces* 
saty party. A. I. R. 1931 All. $49^53 A $31 <• 1931 A.LJ. 398 ; see also A. I. R. 1931 
AIL 76=1930 A L. j, 1222. In a suit by mortgagee if prior mortgagee is 

»- —J K. — -I. 4 t n I4jg i35_,i 8 Ind. Cas 545 see 
' . * ‘ that the prior morigageo was im« 

•< . * * the decree which should be passed, 

* !• •• • • • V. 4*6 s see also A. I. R. 1931 Pat, 

ia***# lav. uth. 


‘ Puiene mortgagee.— If a subsequent mortgagee is not made a piny to the 
prior mortgagee’s suu, the subsequent mortgagee gets the right to redeem the prior 
mortgagee, and the amount of money to wbicb the prior mortgagee is eniitied 1$ the 
amount of the mortgage loan with interest at the stipulated rate of interest and 
not the amount of decree passed on tbe prior morigagee's suit. A I. R. 1930 
All. 485= 1930 A. L J. 573-52 A. 331 ; sec also A. I. R 1928 Lah. 593 j A. I, R. 
J927 All 488 : 6 N. L. J. 237—82 Ind. Cas. 77 ; 94 Ind. Cas 284= A I. R 1926 Pat. 
337=^5 Pat. 513 Where decree in the suit by tbe .subsequent mortgagee declared his 
priority, tbe suit by the prior mortgagee will be birred by rts judicata, 71 Ind Cas. 
948 = 2 Pat. 435 ; but see 47 C. 692=38 M. L. J. 424=47 I. A. it^55 Ind. Cas. 959 

P. C. ---••* ' — *- — . -nortgagee is not impleaded his 

right, • • 6 4seeaIso33 Ind. Cas. 243 = 18 

O. C. J ; A. I. R. 193* Cal. 56[ ; 14 A. 

L. J. : 361=47 I A. 7l“2S C. W. N. 

397= M. L. J. 15 = 24 Bom. L R. 59* 

= 481 . . . . R. 1934 Pat. 648 ; 38 C. W. N. 

1178 Where mortgagee IS not made parties, prior mortgagee can after 

depositing in Court money due on /ms/r; mortgagee, claim to redeem mort* 
gage. 20 A. L.J. 401=44 A. 462=67 Ind Cas 841. Prior mortgagee cannot 
sue subsequent mortgagee for possession after limitation on prior mortgagee 
nor compel him to redeem his mortgage A. I R. 1916 AH 480=24 A. L.J, 66t. 
Question of contribution between several subsequent mortgagees is foreign to mort- 
gage suit. A. I R. 1923 Pat. 199 = 4 P. L. T. 91 = 71 Ind Cas 940. First mortgagee in 
possession under prior sale may always shield himself under bis mortgage and 

E urchase, though his right to possession is defective. A. I. R. 1923 Rang 107= i 
ur. L. J. 217=74 Ind Cas 151. Not impleading subsequent mortgagee or other 
person interested in mortgaged property does not malce whole proceeding null and 
void. A. 1. R. 1931 All. 466 (F. B.)-i93i A. L. J. 729 = 53 A. 1023 
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Sub-mortgage© — In redemption suit relief against sub-mortgages can be given. 
^ I. R. igi? Mad. 703=“jot lad. Cas. 728. First mortgacor is not necessary parly 
In redemption suit by mortgagee to redeem his sub-mortgage. 2<Bom. L.R 911 = 
6S Ind. Cas. 741 ; see also 3 Lab. L. J. 373=67 Iad.Cas. 421. Mortgagor without 
notice of sub-mortgage paying eff mortgagee in redemption suit Is not baund by 
sub mortgage. 30 M. L. T. 21 = 63 Ind. Ca«. 192. 

Paramount title. — Question of paramount title should not ordinarily be 
decided m mortgage suit 59 C. 548 = t93t Cal. 512 ; sec also 10 Pat. 234«A I. 
R. 1931 Pat. 64 ; 18 N. L. J. 291. Person who claims title paramount to mortgagor 
and roorigagee IS not a necessary party. 80 Ind Cas, 733 = 2 Rang 106; see also 
73 Ind. Cas. 428= 10 O. L. J. 263 ; 20 C. W. N, 1079=35 Cas. 939= i4 A. X. J. 
JC02 (P. C.) ; 47 Ind. Cas 179 ; 44 C. 4*5=21 C. W. N. 127 ; 34 Ind. Cas. 8o5 ; 63 
Ind. Cas. 92=23 C. \V. N. 192. Paramouat title is one which originates indepen- 
dently of the parties to the mortgage and it can be investigated In mortgage suit, if 
It is necessary to give complete relief. A. I. R. 19J1 Nag. 20 = 26 N L. R 359 In 
a mortgage suit a STangcr setting up an adverse claim of title cannot be made a 
party for the purpose of litigating that in the mortgage suit. A. I. R 1929 Ca|. 
673 = 33 C. W. N. 639; see also A. I. R. 1930 Nag. 89=13 N. L-J. 1. The 
mortgagee plaintiff should not be allowed in his suit on mortgage to raise a contro- 
versy as regards the title of a third person claiming a paramount title, A. I. R. 
i93oOudh97 = 7 O. W. N. 25=121 Ind. Cas 277. In a suit to enforce mortgage, 
a person claiming paramount title Is not necessary or proper party. 100 Ind. Ca*. 
19S = A. I. R. 1927 Sind 263; see also A. 1. R. 1927 Mad. 301 = 52 M. L. J. 32 5 
1927 Oudh 607 } A. I. R. 1927 Pat. 45=7 P* b. T. 737 { A. I R. 19*8 Mad. 764 ; 
but see A. 1 R. 1928 Mad. 2-53 M L. J. 647 J A- 1- R. 1935 A1'. 205= 1934 A L. J. 

1 177. But he can be made a party where it is just and convenient to decide such title 
in that sun, A. I.R. 1935 Nag. 68. Mortgagee can implead persons who as prior trans- 
ferees claim paramount title to mongaged property. A. 1. R- 1937 All. 251. Rule as 
to noB-iomiog person claiming adverse title is not inflexible. A. I. R. 1928 Mad. 2 
-53 M L. J. 647. 

Official Receiver.— The Oflicial Receiver is not a necessary party in a suit 
by the mortgagee of an insolvent mortgagor to enforce the mortgage. A. I. R. 
1930 Lah. 791=31 P. L. R. $06=126 Ind. Cas. >74; see also A, I. R. 19*5 Cal. 
785-29 C. \V. N. 771=86 Ind, Cas. 1042 ; A. I. R. 1927 Mad. 609 

Attaching creditor.— Attaching creditor has no right to be male party 'a 
mortgage suit. A. I. R. 1929 All 861 = 122 Ind. Cas. ; 89 Ind. Cas, 446; 62 
Ind. Cas. i2t=44 M. 232 = 40 M. L. J. 63 ; 1936 A. L. J. 708 = A I. R 1936 All. 312; 

A. I R. 1936 Nag 2095 1934 A. L. J. jo85=A. I. R. >934 Alt. 1027. An attaching 
crcdiior under a money-decree against mortgagor in entitled to redeem the mortgage. 

73 Ind Cas, 8. 

Co-Mortgagee —Failure to join co-raotigigee's heirs vitines suit by other 
mortgagee, A. 1. R 1926 Cat 416=89 Ind- Cas. lai. 

Co-heirs — Where some heirs of mortgagor are not parties, plaintiff can get 
decree for proportional amount of mortgage money 25 C. W. N. 594=66 lad Cas. 
3I2-, see also 31 C. 223 = 432 575. Suit by only one co-heir of mortgagee cannot 
be maintained. 36 Ind. Cas. 77. 

Co-mortgagora —Where all persons interested in the equity of redemption are 
not on record, only the interest of the defendants jointed m the suit can be 
sold. 72 Ind. Cas. 458; sec also 82 Ind. Cas. 638 = 29 C W. N 51. In 
a redemption suit a co-morlgagor who is not suing for redemption is a neces- 
sary party. A. I. R. 19:9 AIL 814=119 Ind. Cas. 97 ; see also A 1. R 1926 
All. 46=48 A. 171 = 24 A L. J. 88 Where against dismissal of redemption suit only 
one mortgagor appealed, others are not necessary parties to appeal A. I. R. 1927 
Cal 479= too Ind. Cas. 321. The liability of mortgagor f»*r Je can only be deter- 
mined in separate suit. A. I. R 1917 Pat, 117=8 P. L. T. 235. 

Joint Hindu family. — Where manager of joint Hindu family representing the 
family is alone sued to enforce mortgage, rule i is complied uith. A. 1 R. 1927 
Oudh 27=3 O W. N. 9S4-, see also A. 1. K. 1946 Pat. 207 = 4 Pal. 723 ; 80 Ind. Cas. 
34=3 Pat. 329 ; 71 Ind. Cas. 948=2 Pat 4SS JCorU of jo.nt Hindu family represents 
the whole tamily. 63 Ind Cas. 564=2 P. L T. S33=(i92t) Pat. 289 ; 39 lod. Cas. 
779= (19 17) Pat. 137 J 43 lod. Cas. 76 ; 46 Ind Cas. 727 ; 58 Ind. Cas 489=1 P.L.T. 
582533 Ind. Cas. 411 = 125 P. R 19*9 5 A. I. R. 1930 Pat. 293 5 So Ind. Cas, 243 5 
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40 Ind. Cas. S25 ; 37 Ind. Cas. 833 ;36 Ind. Cas. 64. Where minor co-parcener Is 
not joined the suit is not bad, but minor will not be bound. A. I. R. 1925 All. 33S*" 
47 A. 427=23 A. L. J. 346 = 87 InJ. Cas. 70X 

Landlord.— Landlord is not necessary party in a suit to enforce mortgage of 
non-transferable occupancy holding. 32 C.W. N. 663, But if he is made a party 
the rif-hts of the patties should be determined in the same suit. S Fat. 439= A. I. R. 
1929 Fat. 222, 

Leasee.— A. I. R. 1927 Pat. 4ii“8 P. L. T. 229 ; A. I. R. 1926 Nag. 496 = 23 
N. L. R. J2S ; A. 1 . R. 1923 Nag. 273=65 lod. Cas. 503, 

Mortgagee.— Original mortgagee is not a necessary party in redemption suit 
against moitgaget's assignee, ao S. L. U. 277 * 9 ^ lod, Cas. 87. 

Tenant— In a suit for redemption alleged lenaois of mortgagee setting up 
paramount title are proper parties. A. I R. 1926 Bom. S33™28 Dorn, L. R. 848; 
see also 78 Ind. Cas. 885 = 3 Pat 344 < 


474 = 51 D. 771. Right rn/rr « between the legal representatives of a deceased 
plaintiffmorigagee need not be decided. A. I. R. 1927 ^fad. 1071. 

xj... T*-* one having equity of redemption 

• • ■ • * I. R. i93t Pat. i 04 = JS P. L. T. 

' ■ * 83 Ind. Cas. 363 ; but see A. I. R. 

• . • I. Cas. 945 Where purchaser of 

equity of redemption is cot made a patty he is not bound by the mortgage decree. 
49 C 1048-38 C. W. N 92524 Bom. L. R 741=69 Ind. Cas 1655 25 C. W N. 
253 Nonjoinder of other co-mortgagees does not vitiate suit where mortgage 
bonds were m favour of one who sufficiently represents other. 40 C. L. J 67 = 84 
Ind. Cas. 134- Suit for sate should not be dismissed though putsnt mortgagee was 
not joined in it. 21 A. L J- 701=74 Ind Cas. 943. It is doubtful if mortgagee can 
sue purchaser of equity o< redereptioo. 25 c W. N. 253 A subsequent mortgagee 
is not bound by a decree obtained on the foot of a prior mortgage when he is sot 
made a party thereto. A. I. R. » 9*9 Pat. 94=11 P. L. T, 41. 


Preliminary decree in fore- 
closu re suit. 


“ 2 . ( 1 ) In a suit for foreclosure, if the 
plaintifT succeeds, the Court shall pass a prelimi* 
naiy decice — 


(fl) ordering that an account be taken of what was due to the plaintiff at 
the date of such decree for— - 


(») piincipai and interest on the mortgage, 

(rV) the costs of suit, if any, awarded to him, and 
(nf) other costs, charges and expenses properly incurred by him up to 
that date in respect of his mortgage security, together with interest thereon ; or 
(6.) declaring the amount so due at that dale , and 
(0 directing— 

(0 that, if the defendant pays into Court the amountso found or declared 
due«on or before such date as the Court may fix within six months from the 
date on which ihe Court confirms and countersigns the account taken under 
clause (a), 01 from the date on which such amount is declared in Court under 
clause (6), as the case may be, and thereafter pays such amount as may be 
adjudged due m respect of subsequent costs, charges and expenses as provided 
in rule 10, together with subsequent interest on such sums respectively as pro- 
vided in rule 11, the plaintiff shall deliver up to the defendant, or to such per 
son as the defendant appoints, all documents in his possession or power 
relating to the mortgaged properly, and shall, if so required, re-transfer the 
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property to the defendant at his cost free from the mortgage and from all 
incumbrances created by the plaintiff or any person claiming under him. or, 
where the plaintiff claims by derived title, by those under whom he claims, 
and shall also, if necessary, put the defendant in possession of the 
property ; and 

(I'O that, if payment of the amount found or declared due under or by 
the preliminary decree is not made on or before the date so fixed, or the 
defendant fails to pay, within such time as the Court may fix, the amount 
adjudged due in respect of subsequent costs, charges, expenses and interest, the 
plaintilf shall be entitled to apply for a final decree debarring the defendant 
from all right to redeem the property. 

(2) The Court may, on good cause shown and upon terms to be fixed by 
the Court, from time to lime, at any time before a final decree is passed, extend 
the time fixed for the payment of the amount found or declared due under 
sub-rule (1) or of the amount adjudged due in respect of subsequent costs, 
charges, expenses and interest. 

(3) Where, in a suit for foreclosure, subsequent mortgagees or persons 
deriving title from, or subrogated to the rights of, any such morgagees are 
joined as parties, the preliminary decree shall provide for the adjudication of 
the respective rights and liabtUties of the parties to the suit in the manner 
and form set forth in Form No. 9 or Form No. JO, as the case may be, of 
Appendix D with such variations as the circumstances of the case may 
require. 

N, A— For local amendments in Bombay and Rangoon— F/* 

Notes.— Rules a to 8 have been' added by Act 21 of 1929. The reason of tbe 
amendment has been thus stated by the Special Ceromlitce 

This order relates to mortgage suits and its provisions were originally in the 
Transfer of Property Act (section 85 to 99). but were transferred to the Code of 
Civil Procedure in 1908. The amendment of the Transfer of Property Act particu- 
larly tbe provisions relating to mortgages, necessitates the amendment of rules 2 to 
8, 10, 11 and 15 of the Order. 

\Vc propose to make the following amendments m this rule, viz 
(1) It should be expressly staled that the decree passed under this rule is 
“preliminary." 

(j) In clause (a) of the present rule, the Court is merely directly directed to 
take an account of what would be due to the plaintiff on account of (a) principal and 
inierest an the mortgage and (b) the costs of the suit. Under sections 72 and 76 of 


Cipal'money. Clause (a) is iberefore, amended to make it clear that in taking an 
account sums spent by a mortgagee for necessary costs, charges and expenses in 
respea of the mortgage-security, togetherwith interest thereon, must betaken into 
account. 

(3) Clause (a) of the present mlea provides that the account of tbe sum due to 
the plaintiff will be taken up to the dale fixed for payment in the preliminary decree. 
The date so fixed is to be within six months from the date of the decree. CIaus$ (b) 
however, which relates to the declaration by a Court of the amount due to a 

.1.-. .i.« j -- at the date of the decree U to be 

' * Court has to fix a date for the 

- months, no provision is made for 

ly a mortgagee in respect of the 
mortgage-security subsequent to the date of the declaration or the decree. This 
seems anomalous There is no reason why a mortgagee should lose subsequent 
costs, charges and expenses where the Court declares ihe amount. The scheme of 
Order XXXIV of the Code of Civil Procedure, 1908, is to draw a clear distinction 
between a preliminary and a final decree ; rule z is amended to make it clear that 
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the amount to be declared or round due on taking accounts should be up to the date 
of the preliminary decree. The defendant will then be in a position to know what 
sum he has to pay in order to claim rcdemptloo. Care is taken to provide in clause 
(e) of sub-rule 0) of the amended rule that after tendering the amount so declared 
or found to be due, the defendant has to p.iy the amount which the Court may 
adjudge for subsequent interest and subsequent costs, charges and expenses. Rules 
10 and 11 have been amended to empower a Court to adjudge the amount due In 
respect of such interest and costa. 

(O Although clause (a) of this rule refers to the date fi«d for payment of the 
amount found to be due on taking accounts, clause (c) refers the date wiihin six 
months from the date of the declaration of the amount duo by the Court under 
clause (b). This appears to be an error. The date fixed for payment must be 
within six months from the date when the Court declares the amount due or, where 
it directs an account is to be taken from the date when such account is confirmed 
by the Court. Our amendment makes this clear. 

(S) As the mortgagor or any other person seeking redetnpiton has to bear all 
costs and expenses of the redemption, in clause (c) of sub-rule (i) it is made clear 
that the costs of re-conveyance or re transfer by the morigigee on payment of the 
.amount due by the morigagor shall be borne by the mortgagor or such other person. 

(G) The proviso to sub rule a to rule 3 provides for the extension of the tune 
fixed for payment in the final decree. The power of the Court to extend the time 
fixed for payment is well recognised and Is exercised at any lime before a final 
decree for foreclosure is passed. The proper place for this provision is In the rule 
relating to the preliminary decree. The proviso is, therefore, placed In rule 2 as 
sub-rule (j). Tho expression “postpone the day” in this proviso has been replaced 
by the words ‘extend the time*' to make it clear that the time can be extended even 
after the expiry of the period once fixed. Sub-ruie (2) also makes it clear that the 
extension ot the time fixed for payment must be subject to such terms as the Court 
may fix. It is not fair that afier the plaimiffhas obtained a decree for payment of 
the amount due on the mortgage and when the payment has been already postponed 
for s'x months, the plainiilT should be made to wait for payment for a further period 
without getting compensation. A defendant who applies for an extension of time 
must be put oa terms before his application is granted. 

(7) As clauses (a) and (i)of sub--’* r— -j. .j-..,.. .‘ijjg 

amount due to a mortgagee till the d ' • (t) 

clause (c) it is made clear that after • • ■ ■ is 

bound to pay subsequent costs and ' . ' the 

date of actual payment, which may be on or before date fixed in the preliminary 
decree or such other date to which the time for payment may have been extended 
under sub-rule { 2 ). It has been well established that the mortgagee can add to 
mortgage-money the amount spent by him between the passing of the preliminary 
decree and the final decree. (I. L. R. 41 Cal. 448}. 

(8) It has been held that the right of a mortgagor to redeem the mortgaged 

property subsists till a final decree for foreclosure « passed (I. L. R. 27 Cal. 705). 
Default in payment on the day originally fixed in the preliminary decree for payment 
or on the day 10 which the time for payment may have been extended by the Court 
does not extinguish the mortgagor's right of redemption. It is open to a 

mortgagor to apply for extension of time till a final decree for foreclosure has been 
passed, and he can do so even after the expiry of the period once fixed (I. L. R. 39 

Mad. 882 ; 28 Bom 102) — — «» — * • — j.j •- — — 

with the above rulings. 

made, the defendant Will b' ■ ■ .... 

sub-rule (2) of the amende ■ . ■ ' ‘ 

the amount due, the plaintiff will have only a right to apply fora decree for fore- 
closure. We propose to make it clear that the right of the plaintiff to fije an appli- 
cation arises not only when the amount adjudged due In the preliminary decree 
is not paid m full, but also if any portion of the sums for subsequent costs and subse- 
quent interest remains to be paid. 

(9) Rules 2-8 of Order XMXIV do not specifically provide for decrees in suits for 
foreclosure or sale in which, besides the mortgagor other persons who are entitled to 
redeem, such as subsequent mortgagees or persons subrogated to their rights, are 
joined as patties. This omission was sought to be remedied by providing forms for 

C. P. Code -92 
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decrees In such suits— Forms Nos. g to ii In Appendix D to the Code. Under 
Order XLVIII, rule t of the Code of Civil Trocedurei igo8, forms are not binding 
and can be varied by the Courts. An express provisions in Order XXXIV itself 
is necessary to give full statutory force to the forms. As such cases will be of 
varied type and cannot all be anticipated, it will sufRce to enact in Order XXXIV 
that in such cases the rights of the patties will be regulated in accordance with the 
forms given in the Appendix, with such variations as the circumstances of the 
case may require. Provisions to that effect arc embodied In sub-rule (5) of rule 2 
and sub-rule 3 of rule 4. In a redemption suit by a mortgagor such difficulties will 
not arise. Consequential amendments have been made in rules 7 and 8. 

We propose to amend this rule In accordance with the aIter.ations made in rule 2. 
It is expressly stated that the decree made under this rule is final. For the reasons 
stated in paragraph (5) above, it is made clear In this rule that the payment by the 
mortgagor can be made at any time till the final decree for foreclosure is actually 
passed. It is also made clear that on payment of the amount declared or found to 
be due in the preliminary decree, together with the amount due for the subsequent 
— — a mortgagee can on the appllcaiion of the mort- 

re-transfer the mortgaged propeity. The provisions 

• ■ e mortgagor has been added to avoid di ficulties 

. R. 50 Bom. 730. Owing to the absence of words 
4- • .u. .. ^oand il dilRcuk to hold svbat arlicle 

• * • enl by the mortgagor. In sub-rule (3) 

• ' • •closure the liability of the defendant, 

• • • • • • • costs of the suit also Is discharged 

■ • • ree for foreclosure is to vest the mort- 

gaged property absolutely In the mortgagee, and to extinguish not only tbc debt due 
on the mortgage but all liability arising In respect of the suit brought to enforce 
It. It Is desirable that foreclosure, which Is an excaptionil remedy, should 
extinguish w toto the whole of the Hability of the mortgagor. 

We propose to amend this rule, which relates to a preliminary decree for sale, 
on the lines of rule 2. As by the amendment In the Transfer of Property Act It is 
proposed to allow the remedy of foreclosure only in the case of a mortgage by 
conditional sale and an anomalous mortgage providing the remedy of foreclosure, 
the power of the Court to grant the ahemilive relief of sale can only be exercised 
in the case of such an anomalous mortgage. By the very nature of the mortgage 
by conditional sale the Court cannot order a sale of the property. V/e propose to 
amend clause (2) by stating clearly that It applies only to an anomalous mortgage 
which provides for foreclosure. Sub rule (3) is added to rule 4 on the same lines as 
rule 2 (3). It provides for a case where, besides the mortgagor, there are other 
parties In a suit for sale. 

It should, however, be noted that in the case of a decree for sale there Is no 
reason why the Court should extend the time for payment. Even after the sale is 
held, there is an opportunity to a mortgagor to redeem before the confirmation of 
the sale. No necessity, therefore exists for empowering Courts to enlargj the time 
before passing a final decree for sale (I. L R. 20 AU 3;4), 

Section 8g of the Transfer of Property Act. which was replaced by rule 5 of 
Order XXXIV, Code of Civil Procedure, 1908, contained at the end the words 
“and thereupon the defendant's right to redeem and the security shall both be 
extinguished". These words gave rise to the view that an order absolute under the 
section bad the effect of extinguishing the rights arising out of the mortgage and 

, --u. J-. .t. j j •«.« 'gagor could not redeem 

wi, 45 I. A. 130 j Matru 

” the words quoted above 

• ■ corresponding rule 5 of 

« ' ■ ■ ' • • tight of a mortgagor to 

redeem is not extinguished by the mere passing of a final decree (42 All. 
517, see also Sukht v. Gulatn Safdar, 48 I. A. 465 at p. 472). We propose 
to lay it down definitely that the right of a mortgagor to redeem subsists 
till the ^ confirmation of the sale held in execution of the decree passed 
against him under rule 4 or rule 7. We have, however, made a provision for com- 
pensating the purchaser when a mortgagor seeks to redeem after the sale has taken 
place but before It is confirmed. 
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The words *any such sile* in rule 6 and its posUion after rules 3 to 5 led to the 
view being taken that the personal decree for the balance of the amount due to a 
mortgagor after the sale can only be passed m a suit by a mortgagee far sale, and 
not in a redemption Suit by a motlgagor, although in a redemption decree in default 
of payment by the mortgagor a sale of the morigiged property can be ordered. In 
I. L. R. 43 Cal. 394. It IS held that as this rule does not require an application by a 
mortgagee for tbe passing of a personal decree for the balance of the mortgage- 
money, no period of limitation applies for claiming such relief. This is not followed 
by other Courts (I. L. R. 40 All. This point is made clear by introducing the 
words “on application by the plaintilf in rule 6, and the words 'on application by 
the defendam" in rule 8A . — Rtportof thi Sptcial Committee. 

Report of tliQ Seloct Committee.— -“We are not convinced by the reasons 
given by the Special Committee for deciding not to insert a provision giving the 
Court power to extend the time for the payment of the amount due from a mortgagor 
after a prehmlnaiy decree for the sale of the mortgaged property has been passed. 
We think this is a power which the Court may well be trusted to exercise in proper 
cases and on proper terms. We have, therefore, inserted a new sub-rule as sub-rule 
(s) in this rule on the line of sub-clause (11) of clause (c) in sub-rule (i) of rule 2. 
<- • •• J --- • •- •--»« '•-.g been renumbered as sub- 

■ • • • ued by providing that the ex- 

■ * •• for sale has been actually 


Rule 5 .— We have added the words “if a decree has been passed an order" after 
the words “pass a float decree" m sub-rule (i). As the sub-rule stands at present it 
contemplates the passing of another 6nal decree in favour of a mortgagor who 
makes payment after a hnal decree for sale has been pissed at the instance of the 

‘ , i-.i-... .1 . — f . — - .(ggj property. The 

•• ... obviously an ano* 

• * re It IS confirmed by 

• • ' • *. * • Code of Civil Pro- 

• • • • • ■ lorigagee to deliver 

• ‘rs in execution and 

■ • • , • . • ’Report oj the Select 

Committee. 

p.--’- j. o-.'-.-gj depriving 

• • • • • •• •. I. R. 1933 Nag. 

• * jo'^ctned by rules 

. : • ' 161. Mortgagee 

paying Government revenue is euiitled to recover from mortgagor. A. I. R. 1933 
r 4 ag. Il2s>i44 Ind. Cas. 392. Future interest is within the discretion of trial Court. 
A. I R 1933 Oudh 253 = 9 O. W. N. 253 Co-mortgagee defendani’a costs should 
be provided for out of mortgage-security- 33 C. W. N. 657. In a suit on mortgage, 
the mortgagee claimed a decree for Rs. 32,000 against the mortgaged property and 
person ot the moiigagor. The Couit passed a decree, making the decretal amount 

_ . _v. — 1. possession under 

■ • • three instalments 

’■ “ .... . . Jrder 34, rule 4: 

of three successive 

instalments W-- — — a.-'*’: — — •— - 

was eniiiled , 

should ask ih- ...... 

applied under ■ • ■ ' ■ 

rnongagor. 


3 . ( 1 ) Where, before a final decree debarring the defendant from all 
right to redeem the mortgaged property has 


Final decree 
suit. 


foreclosure 


been passed, the defendant makes payment 
into Court of all amounts due from him under 
sub-rule ( 1 ) ot rule 2 , the Court shall, on appUcalion made by the defendant 
in this behalf, pass a final decree — 

(fi) ordering the plamtifT to deliver up the documents referred to in 
the picliminary decree. 
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and, if necessary,— 

(i) ordering him to retransfer at the cost of the defendant the mortgas^^d 
property as directed in the said decree, 
and, also, if necessary, — 

(c) ordering him to pal the defendant in possession of the property. 

(2) WTiere payment in accordance with sab-ni’e (1) has not been made, 
the Court shall, on application made by the plaintiff in this behalf, pass a 
final decree declaring that the defendant and all persons claiming through 
or under him are debaj/cd from all right to redeem the mortgaged propeity 
and abo, if necessarj*, ordering the defendant to put the plaintiff in possession 
of the property. 

( 3 ) On the passing of a final decree under sub-rule ( 2 ), all liabilities to 
which the defendant is subject in respxt of the mortgage or on account of the 
suit shall be deemed to hare been discharged. 

— For local amendmeat ia Rinjooa — x/t/rj. 

Notes— No discrciioa to Court to accept maney afrer final decree. 37 Ind. 
Cas. 779. Final decree cannot be passed withoat application, r Pat L. J. 364= 
3S lad. Cas. 3S5. Final decree cxiiognishes property and also riRhl of redemption. 
230.0.334=60 Ind. Cas. 213. Defen^Dl is eniitlcd to mate payment before 
final decree IS passed. A. I. R. 1931 Oodh. J2i«=S O. \V. N. 142 = 131 Ind. Cas. 
435 * Interest stops from the date of deposit and not from withdrawal. A. I. R. 
1933 L^h. 1:6 It IS well settled that the Court In preparing the final decree cannot go 
behind the preliniioiry decree. Dutittsopsn to the Conrt to interpret the pre- 
limtoarydecree aada/so (ocorrect any acadeatal mistakes which laay hare crept 
into it. A. I. R. 1934 Oudh 4S*ti O. W. N. 35=14? Ind. Cas. 7SS 


4 . ( 1 ) In a suit for sale, if the plaintiff succeeds, the Court shall pass a 
... • preliminary decree to the effect mentioned in 

for«r ° ihnstsw’wand WCOofrab-ruIeCOof ml, 

a, and further directing that, in default of the 
defendant paying as therein mentioned, the pbintiff shall be entitled to 
apply for a final decree directing that the mortgaged properly or a sufficient 
part thereof be sold, and the proceeds of the sale (after deduction therefrom 
of the expenses of the sale) be paid into Court and applied in payment of 
what has been found or declared under or by the preliminary decree due to 
the plaintiff, together with rach amount as may bars been adjudged due in 
respect of subsequent costs, charges, expenses and interest and the balance, 
if any, be paid to the defendant or other persons entitled to receive the same. 

( 2 ) The Court may. 03 good cause rhoim and upon terms to be fixed by 
the Court from time to time, at any time before a final decree for sale is passed, 
extend the time fixed for the payment of the amount found or declared due 
under sub-iule (r) or of the amount adjudged due in respect of subsequent 
costs, charges, expenses and interest. 


Power to decree sale 
foreclosure suit. 


( 3 ) In a suit for foreclosure in the case of an anomalous mortgage, if the 
plaintiff succeeds, the Court may, at the instance 
of any party to the suit or of any other person 
interested in the mortgage security or the right 
of redemption, pass a like decree (in lieu of a decree for foreclosure) on such 
terms as it thinks fit, including the deposit in Court of a reasonable sum fixed 
by the Court to meet the expenses of the sale and to secure the performance of 
the terms. 


( 4 ) Where, in a suit for sale or a suit for foreclosure in which sale is 
orderded, subsequent mortgagees Or persons deriving title from, or subrogated 
to the rights of, any such mortgagees are jained as parties, the preliminary 
decree referred to in sub-rule (1) shall ptoride for the adjudication of the 
respective rights and liabilities of the parlies to the suit in the manner and 
form set forth in Form No. 9 , Form No. 10 or Form No. jr, as the case may 
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be, of Appendix D with such variations as the circumstances of the case 
may require. 


A'. B . — For local amendnienls in AlUhabad. Dombay, Calcutta, Oudli, Rangoon, 
— Fr* iftfia. 


Notes.*— Court may ^direct in what order property may be sold. A. 1 . R. 1931 
Nag. 9J 13 N. L. J. 213. According to the provisions of Order 34, rule 4, re* 
laiing to preliminary decree in a suit /or sale the costs of the suit, it any, 
awarded to the mortgagee are to be incloded in the decree for sale. A. I. R. 1935 
Oudh 452 = 1935 O. W. N. 926. Where a payment was actually made in Court 
by a judgment-debtor to the attaching creditor of the plaintiff, and it was noted 
to have been made in the presence of iho prcciding Judge, there is very liule 
distinction between such payment “m** Court and a payment made ■'into” Court. 
158 Ind. Cas. 419=1935 o W. N. 10S7, Where a plaintiff in a mortgagesuit has 
no right in a personal decree he cannot apply for enforcement of personal reme- 
dies. 150 Ind. Cas 1035= 1934 A. L. J. 56i = A.!. R. 1934 All. 772. The “sub- 
sequent interest” which rule 4 (t) of Order 34, C. P. Code, before its amendment 
in 1929, provided for payment out of the sale-proceeds could only be the in- 
terest on the decretal amoant awarded under s. 34, C. P. Code. 63 I. A. 114=15 
Pat. 210=38 Uom. L.R. 3^9=1936 O. W. N. 283=70 M. L. J. 355 (P. C ) = A. I. R. 
1936 P.C. 89=63 C. L,. J. 154 = 1936 A. L. J. 108=40 C W. N. 328. Where the 
words in a mortgage-deed with regard to redemption after the period of three 
years has elapsed clearly indicate that the redemption was considered to be 
designed at the end of the stipulated period and that it was not intended 
that the mortgagee should continue to occupy the land afterwards, it will be in- 
equitable to refuse the relief to recover the motfgnged money by sale of the 
property as plaimifT is eotitled to a decree for the sale, as coniemp'ated by Order 
34, C. P, Code. A I. R. t936Pesh 43*160 Ind. Cas. 986 Subsequent mortgagees, 
who are joined as parties in a suit on a mortgage by a pror mortgagee, cannot be 
deprived of the right of putting the property to sale in ail circums ances. A. 
I. K. I936 0 udh 183=1936 O W. N. 139=160 Ind. Cas. 165. Under sub-clause 
(4) subsequent mortgagee cannot request a particular order of sa'e of pro- 
perties of ether person than bis morigager. A. I. R. J 9 Jo Mad. i?8-- 
1929 M. W. N. 629. Specific mention of Interest in final decree is not 
necessary to be made payable until realisation when there is a direction 
in the preliminary decree A. I. R 1931 Oudh 47-7 O W. N. 1205. Where a 
mortgagee brings a suit for sale on a bypothication bond, the Court should pass a 
— .J .t. „ .... jniefest up to the date fixed for payment 

■ * ‘ , • =1935 A. L. j. 1161*158 Ind. Cas. 233 

* ■ * 'I • • le trul Court’s direction to pay Interest at 

■ • • . . • . plies also to this extension as it is time of. 

grace. A. I. R. 1930 Pat. 380=121 Indl Cas. 906. In gianting time interests of 
mortgagee should also be considcreJ. A. !. R. 1933 Rang. 323. 


5 . ( 1 ) Where on or before the day fixed or at any lime before the confirma- 
rin^i ,r, ...w f , tioR of sbIc made in pursuance of a final decree 

Fm»ld«r«m 5 u,t for sale. „b-role (3) of this rule, the 

defendant makes payment into Court of all amounts due from him under 
sub rule ( 1 ) of rule 4 , the Court shall, on application made by the defendant 
in this behalf, pass a final decree or, if such decree has been passed, an order — 
(a) ordering the plaintiff to deliver up the documents referred to in 
the preliminary decree, 
and if necessary,— 

ordering him to transfer the mortgaged properly as directed in the 
said decree, 

and, also, if necessary, — 

(r> ordering him to put the defendant in possession of the property. 


( 2 ) Where the mortgaged property or part thereof has been sold in 
pursuance of a decree passed under sub-rule ( 3 ) of this rule, the Court shall not 
pass an order under sub-rule (i) of this rale unlen the defendant, in addition 
to the amount mentioned in sub rule ( 1 ), deposits in Court for payment to the 
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cent, of the amount of the purchase*money 

. made, the purchaser shall be entitled to an 

order for repayment of the amount of the purchase-money paid into Court by 
him, together with a sum equal to five per cent, thereof. 

/-i\ t\7t. ... . sub-rule (1) has not been made, 

* . . le by the plaintiff in this behalf, pasi a 

• ‘ „ c *1 property or a sufficient part thereof 

be sold, and that the proceeds of the sale be dealt with in the manner provided 
in sub-rule (t) of rule 4. 

N. D. — For local amendments in Bombay and Rangoon, — Vide infra. 

n aficr prelirai- 

wt should pass a 
■ time. A. I, R. 

jyj4 ouuji juy — ii u. vv. iM. 4yi,='tii ind. Cas, 145 Oourt has discretion 
to fix order in which properties should be put up for sale, A. I. R. 1932 All. 85<s 
53 A. 391. Amendment by Act 41 of 1929 has no retrospective effect. 36 C. W. N. 
955 = 59 0 14^4. Right of redemption is exiinguislied after confirmation of sale, 
35 C. \V. K. B77. Rights of moncagee purchaser are not regulated by T. P. 
Act, s. 74. Ibid. It IS not obligatory on Court to grant interest for period between 
date fixed for repayment and until tealixttion of money by sale. A. 1 . R. 1932 Cal. 
689=590 722. Decree far cost cannot be executed separately as personal one. 
A. I. H, 1931 All 124. Where decree-holder asks for sale of only one item of 
properly, this can be refused if Court thinks this as improper A. J. U. 193: All. 
S5=53A.39t. Even compromise decree under rule 4 cannot be executed without 
a final decree, A. 1 . R. 1929 All. 881. A final decree in 3 suit oo a mortgage 
passed during the pendency of an appeal from the preliminary decree which ts 
eventually affirmed by a Court of appeal 1$ valid and binding on the parties and 
capable of execution. The mortgagee decree-holder can apply for execution of the 
final decree already passed and u is not necessary for bim to apply for a fresh final 
decree. A. I. R. 1937 Mad. 421. Proceedings to obtain a final decree are not pro- 
ceedings in executioo. 14 Pat. 488=16 Pat. L. T. 3ii=A. I R. 1935 Pat. 385. A 
compromise decree in a mortgage suit, expressly called a preliminary mortgage- 
decree, and providing for payments in insulmenis and also providing that it is not 
10 be made final until a specified date over twelve years’ later, does not come under 
rule 4 or rule 5 and is not accordingly applicable to the case. 14 Pat. 488=155 
Ind. Cas, 976=16 Pat. t. T. 3li«A. 1 . R. 1935 Pat. 385 5 see also A. I R. 1934 
Oudh 44 = 11 0 , W. N. 92 j A. I. R, 1934 CaL 735. While on the one hand. Order 
34, rule 5, contemplates a payment into Court on the other hand under Order 23, 
rule 3. the payment has to be recognized even though it has been made out of Court. 

- c_»i « :• -lui of Court and the payment 

' iecree unreasonable to ignore 

required by Order 34, rule 5 
* . es the satisfaction based on 

such payment ought to be recorded under Order 23, rule 3, iospite of its not being 
made into Coutt._ On the other hand if the alleged payment out of Court is disputed, 

. . 1.-.- __ --- — - • mandatory provisions of 

■ i ' ’ * enquiry into the question 

A. I. R. 1935 Oudh 313 = 

■ ■ • ■ •. 1935 Lah. 168=158 Ind, 

. ■ ■ - „ lent-debtor till the date of 

the confirmation of the sale. A I. R. 1936 Lah. 562 = 164 Ind. Cas. 53 = 38 P.L. R. 
259} 38 C. W. N. 924=A, I. R. 1934 CaL 822. It is clear from this rule that the 
property which can be sold in execution of mortgage-decree is the mortgaged 
property only and no other property. A. I. R. 1936 Rang. 127 = 163 Ind. Cas. 383. 
An order directing the drawing up ofa final decree is not a decree nor an appealable 
order within the meaning of Order 43. 57 M. 437 = 1934 M. W. N. 520=148 Ind. 
Cas. 134=A. 1 . R. 1934 Mad. 198=66 M. L. J. 178. In proceedings under this rule 
the auction purchaser IS not a necessary party. 38 P. L. R. 259 = A. I R. 1936 Lah. 
562= 164 Ind. Cas 53, Where a compromise decree makes provisions for obtaining a 
final decree and application for the same should not be rejected, A. I. R. 1936 
Oudh 173 = 1936 O. VV. N, 59, The passing ofa final decree cannot be stayed as 
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a m'titer of course in every case where an appeal has been preferred affainst the 
preliminary decree. A. I. R. 193* Pat ai5**l5 P* ^ T' Pat. 379. A 
decree-holder who .attaches in executian of his decree a prelimimry mortgage decree 
obtained by bis judgment-debtor in a ttrtain sort, has no locui slan ft to apply under 
sub-rule ( 3 ) lor the preparation of a final decree. 1936 A. L J ii54~A. I. R. 1936 
All. 857. 


6. Where the net proceeds of any sale held under the last preceding rule 
„ arc found insufficient to pay the amount due 

”” [<! o-appi-tio. w 

** him raay, if the balance is legally recoverable 

from the defendant otherwise than out of the property sold, pass a decree for 
such balance. 


Scope— .Application under rule 6 for decree for balance due is governed by 
Art. 181 and time begins to run only from date when sale becomes absolute under 
Order XXI, rule 92. A. 1. R. 1931 Cal. t66=»5i C. L. 3 53t*35 C. W. N.:23i-*s8C. 
741. This rule applies only to personal covenant arising from mortgage and conse- 
quently existence of charge on mortgaged property at some other place docs not 
... -.j - s-_ . R. 1931 All, 192 An application for 

• • • • nable onless a sale in pursuance of the 

■ • - • • • .* place. A. I R. 1930 Oudh 377 (P. B.) ; 

■■ • • • ; A. 1. R. 1930 All. 09=52 A. 363 ; 33 

; . • It ’ersonal remedy can be enforced on the 

basis of registered deed within sit years under Art, 116. A. I. R. 1930 All. 6g (F. B.) 
-58 A. 363 = 1929 A. L. J. 1294 ; 36C. W. N. n?- rule 6 the expression “amount 
due" means the amount, to recover which a decree for sale has been previously 
passed, a6 A. L. J. 1374- A. t. R. 1929 AH IS- Personal remedy can be enforced 
only when ail xetnedtes against ibt stcumy ate exhausted. 36 C. W, N.109 P. C. 
see also 1932 A. L. J 3i7-*A I R. 1932 AH. 35^ . h R- >933 Lah 792 , 14 P. L. 
T. i 89«A. I. R. 1933 Pat. sio. Ruled is not limilcd by Form No 8inSch. 1, 
Appendix D AIK. 1933 Cal. 251-60 C 19 Mortgagee is not entitled to a 
personal decree against the mortgagor m the absence of a stipulation to that effect. 
A I. R. 1933 Lah. 31 = 34 P. L. R. 171. Mortgagee Is not bound to asle in mortgage 
suit itself, relief under Order 34, rule 6, nor U the Court bound to adjudicate upon it, 
even if such relief IS asked for. Such questio- — p 
arises. A, f. R. 1933 Oudh, 520. Court • ■ ■ 

against surety on sale proceeds proving 1 
decree. 1931 A, L, J. 559“S3 A. 695-A. 

combining decree for sale and personal dc ’ '1 • 

see also 10 O. W. N. 10S7— A. I. R. -1933 Oi •• • ■■ 

339 5 A.l.R. 1933 Lab. 329 ; 39 C. W. N. uiy 5 t-*- 'v. lx. iiuj 11 is open to 

Court on motion in a consent decree to give a personal judgment against ihe mort- 
gagor. 36 C W. N. 109; see also A I. R- 1933 Oudh $20= 10 O. W. N, 1097 ; 
A. I. R. 1933 Oudh 214= 10 O. W. N 223 Application under rule 6 is a proceeding 
in mortgage suit. A. I. R, 1931 All. 466=1932 A. L. J. 308. Where mortgaged 
property is not available owing lo claim ol third party, personal decree can be 
passed, A. I. R. 1934 Lah. 174, For a right 10 a personal decree independent of 
the provisions of rule 6, there must have been made a provision for such aright in 
the mortgage-deed itself and in the absence of any such provision the mortgagee 
is entitled to a personal decree indcpendemly of this rule. A. I. R. 1937 Oudh 252 
An application for a personal decree under this rule is not maintainable unless a 
sate in pursi • 'f • . \ ,, 

before the p - * .... 

that the I ■ • • • ■ ■ ■ ■ 

5- A. 1. 1 • 

640=42 L ’ •■ ■ *. '■ 

A. I. U i93( ■ : ■ •• ‘ ■ 

(Supp) 124 ; 164 Ind. Las {>17 = 19300. \V.N.732 ; out see 30 L. \V. N. ojo-OO C. 
1. ] 22-A I. K. J934 Cal. 764=152 Ind. Cas. 77t>. Where /uri and KAunti 
Ktxr //. has held that under Order 34. rule 6, it i» not a condition precedent 
to the making of a personal decree that the mortgaged property should have 
been already sold and proceeds found insuflicient. _ Nor is a separate appllca- 
cation is necessary fora persona! decree. A composite decree r. r., a decree lor 
sale in which there is also a direction that if the decretal amount is not realised by 
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the sale of the properly mortgaged, the decree-holder will be entitled to realise 
the balance by personal decree is not on that account invalid, though improper. 152 
Ind. Cas. 770=60 C. L J. 22=38 C. W. N. 850= A. 1. R. 1934 Cal. 764 ; see also A. 
• A.. \ T I debars a 

■ ■ ■ ■ ■ , at the time 

• •“ . ‘ ' , There can 

' • urrcd in the 

• . *.■ * ' • amount and 

■ ■ . ■ _ • j' ' ■ - * ■ i but see 14 

Kang. 538. Where the claim for personal liability for the principal amount is barred 
by time the claim to recover interest for six years immediately proceeding the insti- 
tution of the suit is also barred. A. 1, R. 1936 Lah, 387 = 38 P. L, R. 74=163 Ind. 
Cas. too. Where the mortgage-decree is in terms of compromise which expressly 
authorises the decree-holder to apply for a personal decree, the decree-holder is 
entitled to a personal decree for the balance. A. I. R. 1936 Oudh 259=1936 O-W- 
N. 476 = 162 Ind. Cas. 536. Where claim for personal decree In the original suit 
is rejected on merits, subsequent application for a personal decree is barred by the 
doctrine of rts judicdta. 1936 A. L. J. 1228. An unpaid vendor who has a statutory 
charge on the property sold by him, has all the right of a simple mongagec. 1935 
A. L. J. 279 = A. 1. R. 193s All. 411. A mortgagee has a fight to personal decree, 
where mortgaged property is not available for sale owing to prior mortgagees’ 
claim. A. 1. R. 193S All. 850 = 37 P. L. R. 285. 

7 . (1) In a suit for redemption, if the 
Preliminary decree m re- plaintiff succeeds, the Court shall pass a prelimi- 
demptinnsuit. decrce- 

(rt) ordering that an account be taken of what was due to the defendant 
at the dale of such decree for— 

(t) principal and interest on the mortgage, 

(t'l) the cost of suit, if any, awarded to him, and 
(«Vj other costs, charges and expenses properly incurred by him up to 
that date, in respect of his mortgage security, together with inletesl 
thereon ; or 

(3) declaring the amount so due at that date j and 
(c) directing— 

(J) that, if the platnljfr pays into Court the amount so found or declared 
due on or before such date as the Court may fix within six months from the 
date on which the Court confirms and countersigns the account tak n under 
clause (fl), or from the date on which such amount in declared m Court 
under clause (i), as the case may be, and thereafter pays such amount as may 
be adjudged due in respect of subsequent costs, charges and expenses as provi- 
ded in rule 10, together with subsequent interest on such sums respectively 
as provided in rule 1 1, the defendant shall deliver up to the plaintift, or to 
such person as the plamtifT appoints, all documents in his possession or 
power relating to the mortgaged property, and shall, if so required, re-transfer 
the property to the plaintiff at his cost free from the mortgage and from all 
incumbrances created by the defendant or any person claiming under him, 
or, where, the defendant claims by derived title, by those under whom he 
chiims, and shall also if necessary, put the plaintiff in possession of the 
property ; and 

( ti) that, if payment of the amount found or declared due junder or by 
the preliminary decree is not made on or before the date so fixed, or the 
pUmufi fails to pay, within such time as the Court may fix, the amount adjud- 
ged due in respect of subsequent costs, charges, expenses and interest, the de- 
fendant shall be entitled to apply for a final decree — 

(0) in the case of a moitgage other than a usufructuary mortgage, a 
mortgage by conditional sale, or an anomalous mortgage the terms of which pro- 
vide for foreclosure only and not for sale, that the mortgaged properly be sold, 
or 
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(b) in the ease of a mortgtgc by conditional sale or such an anomalous 
mortgage as aforesaid, that the plaintiff be debarred from all right to redeem 
the property. 

(’2) The Court may, on good cause shotrn and upon terms to be fixed by 
the Court from time to time, at any time before the passing of a final decree 
for foreclosure or sale, as the case may be, extend the time fixed for the pay- 
ment of the amount found or declared due under sub-rule (1) or of the amount 
adjudged due in respect of subsequent costs, charges, expenses and interest. 

N. For local ameadments In Bombay and Rangoon.— irtfra. 

Notes — Deere: for redemption cannot be passed unless all particulars are in 
plaint. A. I. R. 1931 Oudh 378=8 O. W. N. 73a*»7 Luck. 94. Rule 7 is mandatory 
and directs mortgagor on redemption 10 pay interest upto date of redemption. 
A. I. R. 1928 Lah. 96. Where the mortgagor covenants in the deed of mortgage 
to pay the rent of mortgaged properly to the Zamitder but fails to pay the same, 
and the mortgagee in consequence pays the rent, the latter can ask for the 
amount paid by him to be addea to the mortgage-money in a suit for redemption 
for the mortgagor. It is not necessary that the mortgagee should file a separate 
suit for recovery of the amount. iSoInd. Cas. 879=1934 A. L. J. 637<=sA. I. R. 
>934 All. 883 S. 13 of the Dekhan Agricalturists* Relief Act provides for an 
account to be taken to the due of suit but not thereafter. In a suit on a mortgage 
executed by an agriculturist, accounts can be taken only uptu the date of the suit. 
From the date of the suit an account should betaken in terms of Order 34. rule 7, 
C. P. Code. 154 Ifld Cas. 770=37 Boro. L. R. 76= A. 1. R. 1935 Bom. 122 ; see 
also 36 Bom. L. R. 1342. There is no provision in rules 7, 8, 10 of Order 34 for 
taking into consideration any metnt profits by the failure of ibe defendant to deliver 
possession to plaintiff after the final decree. 152 Ind. Cas. 921 = 193$ A. L. J. 
nS-A. I R. 1934 All. 95- 

8. (1) Where, before a final decree debarring the plaintilT from all right 
_ , j _ to redeem the njortgaced property has been 

Final decree in rederapiion qj before the confirmation of a sale held 

' in pursuance of a final decree passed under 

sub-rule (3) of this rule, the platntiflf makes payment into Court of all amounts 
due from him under subrule (1) of rule 7, the Court shall, on application 
made by the plaintiff in this behalf, pass a final decree or, if such decree has 
been passed, an order — 

(a) ordering the defendant to deliver up the documents referred to in 
the preliminary decree, 
and if necessary, — 

{b) ordering him to re transfer at (he cost of the plamtiif the mortgaged 
properly as directed in the said decree, 
and, also, if necessary, — 

(cj ordering him to put the plaintiff in possession of the property. 

(2) Where the mortgaged property or a part thereof has been sold in 
pursuance of a decree passed under sub rule (3) of this rule, the Court shall 
not pass an order under subrule (i) of this rule, unless the plaintiff, in addi- 
tion to the amount mentioned in subrale (i), deposits in Court for payment 
to the purchaser a sum equal to five per cent, of the amount of the purchase- 
money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase-money paid into Court by 
him, together with a sum equal to five pet cent, thereof. 

(3) Where payment In accordance with subtule 0) has not been made, 
the Court shall, on application made by the defendant in this behalf,— 

(fl) in the case of a mortgage by conditional sale or of such an 
anomalous mortgage as is hereinbefore referred to in rule 7, pass a 
final decree declaring that the plainti^ and all persons claiming 
under him arc debarred from all tight to redeem the mortgaged property and, 
also, if necessary, ordering the ylaintifi to pul the defendant in possession of 
the mortgaged property ; or 
C. P. Code— 93 
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(3) in the case of .my other raortgage, not being a usufructuary morb 
gage, pass a final decree that the mortgaged property or a sufficient part 
thereof be sold, and the proceeds of the sale (after deduction thereform of 
the expenses of the sale) be paid into Coart and applied in payment of what is 
found due to the defendant, and the balance, if any, be piid to the plaintiff 
or other persons entitled to receive the same. 


A’’. 5.— For local aatadeneot to Rangoon.-— infra. 

Notes.—Adiustment out of Court cannot be pleaded in pissfog deal decree. 
54 M. 7oS=A. I. R 1931 Mad. 592. In redemption suit mortgagee is decree-holder 
and can transfer his decree. Ibid. Application for final decree made within three 
years after second appeal against preliminary decree is within time. X. 1. R. 1930 
Mad. 353 = 58 M. L. J. C07. 


8A. Where the net proceeds of any sale held under the last preceding 
T7...nv*r« we found insufficient, to pay the amount 

■<> idmdint, the Comt, on applicalion 
mME.SO ,n .u.t for rtdomp- recoverlMo 

from the plaintiff otherwise than out of the 
property sold, pass a decree for such balance. 

Notes— Order 34, rule 8A. does not apply to usufractnary mortgages. A. L R. 
1S33 Oudh 40*9 0. W. N. 1059. 

9. [Afc’w.] Notwithstanding anything bereiobefore contained if it appears, 

. ... upon taking the account referred to in rule 7, 

that nothing « due to the defendant or that he 
B.gee has been overpaid. ' ha been OTCtpaid, ihc Court shall fas a decree 
directing the defendant, if so required, to re- 
transfer the properly and to pay to the plaiotifT the amount which may be found 
due to him ; and the plaintiff shall, if necessary, be put in possession of the 
mortgaged property. 

Notes —Soil for redemption is also soh for sorplos profit due to mortgagor. 6 q 
M. L. J. e9S->A.l. R. 1931 Mai 479 ; see also A. 1. R. 19=9 ^oui. 337“3' Bom. 
Is R. 476. 


10. In finally adjusting the amount to be paid to a mortgagee in case of 
a foreclosure, sale or redemption, the Court shall. 
Costs of mortgagee subse- unless in the case of costs of the Sail, the conduct 
qaem to decree. njoitgagee has been such as to disentitle 

him thereto, and to the mortgage money such costs of the suit and other costs, 
charges and expenses as hare been properly incurred by him since the date of 
the preliminary decree for foreclosure, sale or redemption up to the lime of 
actual payment. 


Scope.— Rule 10 in effect makes a mortgaged property liable for amount of costs 
In the first instance. 93 Ini Cas. 224= A. L R. x925 All. 343. Rule 10 relates to 

, : „j ,>ie passing of the preliminary 

I ■■ .. . . . A. t. R, 1926 All. 722 = 48 A. 

‘ ■ 5' 1: ■ ■ ■ . W. N. 398. ^\^le^e mortgagee 

■ * ■ . • to redeem it, it is subject to 

'' ■ 1. R. 1925 ^iai 405 Costs 

• •• • ■ n claimable in eiecution. A. 

‘ ' ‘ . 41 * , ' ■ . * d. Cas. 799. Costs including 

costs of appeal, form part of the decretal amonnt and are realisable io tbe first 
instance by the sale of mengaged property. 4S Ini Cas. 329. 


11. In any decree passed in a suit for foreclosure, sale or redemption, 
Paraent ol mter.,. interesl is Is^ally recoverable, the Court 

* * may order payment of interest to the mortgagee 

as follows, namely : — 
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(i>) inlcicst uplo the date on or before which payment of the amount 
found or declared due it under the preliminary decree to be made by the 
mortgagor or other person redeeming the mortgage— 

(f) on the principal amount found or declared due on the mortgage,— 
at the rate payable on the principal, or where no such rate is fixed, at such rate 
as the Court deems reasonable, 

(it) on the amount of the costs of the suit awarded to the mortgagee,— 
at such rate as the Court deems reasonable from the date of preliminary decree, 
and 

(fVO on the amount adjudged due to the mortgagee for costs, charges and 
expenses properly incurred by the mortgagee in respect ot the mortgage-securUy 
upto the date of ihc preliminary decree and added to the mortgage-money— 
at the rate agreed between the parties, or, failing such rate, at the same rate 
ns is payable on the principal, or failing ^th such rates, at nine percent, per 
annum ; and 

(i) subsequent interest upto the date of realization or actual payment at 
such rate as the Court deems reasonable — 

(t) on the aggregate of the principal sums specified in clause (n) and of 
the interest thereon as calculated in accordance with that clause ; and 

(I'O on the amount adjudged due to the mortgagee in respect of such 
further costs, charges and expenses as may be payable under rule lo. 

Scope— Bond rate of interest T” j — .r 

right. A 1, R. 193 J Pat. 33:»l3 

declared due on the mortgage" was . * 

interest. Mortgagee is entitled to ' ■ ’ ’ t 

*933 Oudh iiS-io O. \V. N. . ' • ■ 

Civil Procedure, the lower Couri w. • ... 

tract rate on the principal amoui* • ■ • • . . - . 

for the payment. Interest ceases from the date of deposition money in Court 
and not from the date of its removal by the decree-holder. A. I. R. 1933 Lah. tad. 
The presumption 11 that where a mortgage-deed is executed the parties contemplate 
the possibility that payment may no* — •»-« .v* 

becomes due. If the deed comanis • • .. . 

the date, the presumption arises tha ■ * * • 

fixed after that date. Stipulators may * • • ■ • ■ 

on the due date is to be paid at a pc . ‘ " .... 

the rate can be drawn, the presumption is that what it was intended to pay interest 
at a reasonable rate. 38 N.L R i=A I.R. 1933 Nag. 39 Order 3t,r. 11(b), which 
specifically allows ‘subsequent interest" upto the date of realisation only gives 
effect to the previous ludlcial decisions. 63 I. A 114 = 70 M. L. J 35S(P. C.} = 
A.l.R.ig36P C. 63 = 17 Pftt. L. T. 80=1936 A. L. J. 108=63 C. L. J. iS 4 = 40 C 
W. N. 328=15 Pat 310-38 Bom. L. R. 349 As regards the period subsequent to 
the date fixed for payment the award of interest even at the Court rate Is not 
obligatory. Though ortnarily the Court will award interest for that period at the 
Court rate, ft has in proper cases, a discretion to refuse interest altogether r*. e , even 
at the Court rate. 59 C. 733 -A. L R. 1932 Cal 689. The words "on the principal 
amount found or declared due” ID clause (a) sub-clause (i) of rule ii refer not only 
to the principal sum secured by the mortgage deed but also to the amount due on 
account of interest which has become a part uf principal in accordance with the terms 
oi the deed on the date when the preliminary decree was prepared. The mortgagee 
is therefore entitled to interest on the principal sum and on the interest due, which 
has become part of the principal at the contract rate, from the date of the suit till 
the date fixed for payment, if the mortgage-deed provides It. A I. R. 1937 All. 442. 
Order 34, rule II, embodies (he prinaple that interest after it becomes due shall be 
added 10 the principal money and the aggregate amount so found due shall be 
decreed to the mortgagee. A 1. R. *934 Oudh 473 =it O. W. N. 1141 — isilnd. 

Cas 856 The words “principal amount*’ as used to sub-clause means the principal 
money secured by the deed of mortgage and interest which has accrued due before 
the suit c-mnoi be regarded as part of the principal money. A. I. R. 193$ Oudh 
263-i54lnd Cas. 46 ; see also A. I. R. 1933 Oudh 138 = 8 Lucie. 3:5. Interest on 
the amount of Costs ot the suit can be awarded only from the date of the prehmi- 
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nary decree, and not during the pendency of the. suit. Ibid, The usual rate of 
future interest after dale fi'red for payment is 6 per cent, perannum. Ibid. Order 31, 
rules 2 and 4, deals respectively with a decree 10 a mortgage suit for foreclosure and 
for sale, and the words used in the rules seem to infer that the question of interest 
upto the date of the decree is one which is not within the discretton of the Court. 
But Order 34, rule 11, dealing with interest after the decree is clearly a matter 
within the discretion of the Court, as the word used there is "may.” A. I. R. 1935 
Pat. 98 = 14 Pat. 400 = 156 Ind. Cas. 390=16 Pat L. T. 579. Words "on the principal 
amount found or declared due” in Order 34, rule il (a) (1), refer not only to principal 
sum but also the amount due on interest which has become part of principal. A. I. R. 
1937 All. 442. 


12 . [T. P. Act, S. 96 .] Where any property, the sale of which is directed 
. I* . . under this Order is subject to a prior mortgage, 

prior'™, K""’ >•>= Courrma,. with .L coaran'; of .ho|,?or 

mortgagee, direct that the property be sold free 
from the same, giving to such prior mortgagee the same interest in the proceeds 
of the sale as he had in the property sold. 


Scops. — Without the consent of the prior mortgagee the property cannot be 
sold free from the prior encumbrance. 47 C. 662 {P. C)=2S C. W. N. 417; see 
q 1 soA.I.R 193a Lah. 1063 = 130 Ind. Cas. 49; A. I. R. 1934 All. 73. Where 
subsequent mortgagee impleads prior mortgagee but does not challenge prior 
mortgage prior mortgagee's failure to plead his own mortgage as defence does 
not bar suit to enforce his moftguge'agaiost subsequent mortgagee. 55 Ind. Cas. 956. 

j..-. ... / ..... — . ... k .. merely incidental inquiry. A. I. R. 

•' • the' Court the power of directing a 

■■ ■ • • ondttioDS prescribed in that rule S'/S'., 

■ ■ . . . • * directed under Order 34 , and there 

must be the' consent of the prior mortgagee. When these conditions are fulfilled, the 
Court has full power In Us discretion to direct the sale free from the prior mortgage, 
This does not require that the consent of the plaintiff is necessary or of any other 
person besides the prior mortgagee A. I.’ R. 193S MotJ- 453 *" 1935 W.N. 3 c 9 . 

But a prior mortgagee caa himself make tf .« nnW 

the decree-holder m the suit who alone can 
mortg^ee agrees, a provision is to be made 
paid off first from the sale proceeds. But th 

plaintiff in the suit or entitle him to execute the decree or to have the mortgaged 
property sold. A. I. R. 1935 Mad. 66o=65 M. L. J. 738= 1935 M- W. N. 306=41 L. 

W. 565. 

13 . [T. P. Act, S 97 .] ( 1 ) Such proceeds 
Application of proceeds. shall be brought into Court and applied as 
follows : — 


first', in payment of all expenses incident to the sale or properly incurred 
in any attempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee on account 
of the prior mortgage, and of costs, properly incurred in connection therewith'; 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale was directed, and of the costs of the suit in which 
the decree directing the sale was made ; 

' fourthly, in payment of the principal money due on account of that mort- 
gage ; and 

lastly, the residue (if any) shall be paid to the person proving himself 
to be interested in the property sold, or if there are more such persons than one, 
then to such persons according to their respective interests therein or upon their 
joint receipt.^ 

• ( 2 ) 'Nothing in ihis rule or tn rule 12 shall be deemed to affect the powers 
conferred by section 57 of the Transfer of Property Act, 1 SS 2 .* 


* IV of 1882. 
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Scopo.— Surplus assets after an auction sale should not be paid out to a subse- 
quent incumbrancer otherwise than with mortgagor’s consent. A. I. R. 1927 All. 
4b7=“25 A. L. J. 390=49 A. &3&. Mortgagee is not enthled to share in surplus sale 
proceeds if his final electee ol sale is barred by lime. 22 A. L. J 825 = 83 Ind. 
Cas. 1033. This rule does not apply to the case of a surety who is made liable for 
interest under the mortgage decree. This rule is meant to regulate the position, as 
boiween the mortgagor and mortgagee and to protect the position of the mortgagee. 
A. I. B. 1935 Lah. 334. 


14. [T. P. Act, S. 09.] (1) Where a tnorlgagcc has obtained a decree 
for the payment of money in satisfaction of a . 
chtm arising under the mortgage, he shall not 
be entitled to bring the mortgaged property to 
sale otherwise than by instituting a suit for sale 
in enforcement of the mortgage, and he may institute such suit notwithstanding 
anything contained in Order If, rule 2. 


Suit for sale necessary for 
bringing mongaged property 
to sale. 


( 2 ), Nothing in sub-sule ( 1 ) shall apply to any tcrritOTies to which the 
Transfer of Property Act, 18 S 2 ,* has not been extended. 

Scope. — Rule 14 docs not apply where charge is created by decree iiself. A f..R. 
1934 Nag. 147 ; see also A. 1 R. 1934 Cal. 327. The opening words of rule 14 only 
mean that the decree should relate to the payment of the money in satisfaction of a 
claim arising under the mortgage, t. e., a morig.age independent of ihe decree. A. I. 
R. 1934 Nag 147=30 N L. K. 315-" 150 Ind. Cas 49*. Where a money decree is 
ordered to be paid in instalments on the judgment-debtor executing a security 

1 1... ...... /jf satisfaction of the decree and 

' ■ * alments, the hypothecated property can 

• • ■ • • suit IS not necessary. A. I. R. 1936 

• • 4 1 « Where a usufructuary mortgagee, who 

has leased the property to the mortgagor obtains a decree against the mortgagor for 
arrears of rent, the arrears of tent m respect of which the decree is passed present in 
substance the usufruct of the mortgaged property and the decree is -a decree which 
the morigageo has obtained for payment of money in satisfaction of a claim arising 
under the mortgage. That being so, he cannot by reason of provisions of Order 34, 
rule 14, attach the property aod put the same up for sale. A. I R. 1936 All. 708 = 
1936 A. L. J. 7oS=l6: Ind. Cas. 403 - This rule does not apply to consent decrees, 
because the mortgagor can waive the benefit oftberule. A I. R. 193S Nag. 129 = 
157 Ind. Cas. 292. This rule is really intended to create a prohibition tothemort* 
gagee securing the sale of the mortgaged property without first bringing a suit for 
the sale thereof. A I. R. 193S Lah. 672 (F. R.)=37 P. L. R. 816= 16 Lah. 640. 
liut when a suit IS brought on a mortgage on joiot-famdy property executed by the 
‘ ‘ ■ ■■ ■ tain extent 

• « • • . • • .... . ich amount 

• • • • ’ ' ’ e decree so 

• • • 34 i rule 14, 

» . k mortgagee 

can bnng to sale the equity of redemption of the mortgaged property in execution 
of a simple money decree obtained by him on account of land revenue which he has 
had to pay (0 save the property. A. I. R. 1935 Rang 438 A mere averment in 
the plaint that the mortgagee has surrendered the mongage security does not 
extinguish the mortgagee’s rights, and as such he is debarred from executing a 
money-deciee against the mortgaged property. A I. R. 1935 Rang. 132=13 Rang. 
292. Where a charge IS created m the decree on specified properties for payment 
of decretal amount, the decree can be executed end the property charged sold 
and so separate suit is necessary. A. I. R. 1935 Nag *29=157 Ind. Cas. 292. 
Money decree-holder may bring to sale property compiiied in security bond without 
bringing suit on basis of security bond. A. 1 R. 1934 AIL 524, Maintenance decree 
creating charge does not come within rule 14. A 1 . R. >934 Nag. 83 Award by 
Kegislrar Co-operati\e Societies, directing sale of mortgaged property does not 
militate against rule 14. A I U. 1933 Nag. 211. Where compromise is silent as 
to how hypothecated property is to be sold, rule 14 applies. 54 A. 763= I 93 S A. L. 


» IV ol lESa. 
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J. 4S6!=A. 1. R, 1933 AD. 439- It is clear from language of rule 14 ibat the rule does 
not apply unless the decree falls wlthio decree for payment of money in satisfaction 
of claim under mortgage or charge. The martgage or charge in this rule must be 
a moitg.nge or charge existing prior to date of decree and not one created by decree. 
It is not necessary for a person to sue to enforce a charge on immovable 
property created by a consent decree. 64 Ind. Cas. 853=35 C. L. J. 61 j see 
also 43 A. 677=19 A. L. J. 728=63 Ind. Cas. 445. Rule 14 applies only to 
claims under mortgage and not where sale takes place in execution of decree 
upon claim not arising under mortgage. *7 C. W. N. 38=37 C. L J 265. 
So a mortgagee is entitited to have ihe equity of redemption sold in satisfac- 
tion of any debt which he might have against the mortgagor unconnected 
with the mortgige. 33 Ind. Cas. 802=18 P. R, 1916; see also 38 A. 827 = 33 
Ind. Cas. 982. Rule 14 is conRned to cases where a mortgagee has obtained a 
personal decree against a mortgagor on a mortgage debt. Rules 14 and 15 read 
with s. too, Transfer of Property Act, means that where immovable property has 
been made security for the payment of the money and the beneficiary has obtained 
a decree for the payment of money so secured, he cannot bring the properly to sale 
only by a suit for sale. The decree Tclcrrcd to in rule 14 must be a decree subse- 
quent to the creation of the secuniy, 3 Pat L- 'V. 302=38 Ind. Cas. 791 ; see also 
6j Ind Cas. 303. Rules 14 and 15 do not apply unless the charge was created 
before obtaining decree. 46 Ind. Cas. 169. "Mortgagee” in rule 14 means the 
holder of a subsisting and effective morigage. 39 A. 86 = 14 A* L. J. 902=36 Jnd. 
Cas. 907 5 see also A, I. R. 1929 All. 589 ; ii5 ^29 ; 4‘ W* L. J. 160=63 

Ind. Cas. 756 5 A. I. R, 1930 Mad. 138 ; 42 A. $66. Rule 14 means that the decree 
should relate to payment of money io satisfaction of a claim arising under the 
mortgage ». t., mortgage independent of the decree. 43 B. 631=51 Ind. Cas, 
920. 


Where there are simultaneous and diflere'* “vu -1. — • — 1. . i.« 

treated as constituting one transaction Cour . , 1 

resort to a device which would enable them * ■ 

rule to prevent. 49 B. 208 = 27 Bom. L. R. , . ■ • 

travention of the rule is noc void but voidable at the instance of the mortgagor and to 
avoid it, It is sufficient for the mortgagor to show that the sale contravenes r. i4' 45 

B. 174=58 Ind. Cas. 231 ; see also A. I. R. 19-“ 

27 P. L. U. 494 5 2 Pat. L J. 587 = <i Ind Ca 

Bom. L. R, 75. Mortgagee obtaining only aim , 

ask to sell property in execution of ibai mone 
M. 670. Rule J4 has no application to cases 

did not exist prior to it. A f. R 19^0 Pat. 439 Where the mortgagee brings a suit 

... rh- .K,. I...C -.v-" hi5 mortgage right and 

• ' ' can still sue for sale 

• statement in the plaint. 


15. All the provisions contained in ibis Order which apply to a simple 
. .. J •. ..f mortgage shall, so fat as may be, apply to a 

mortgage by deposit of title-deeds within the 
' ® ’ meaning of section 58, and to a charge within 

the meaning of section 100 of the Transfer of Property Act, i882. 

//. 5.— For local amendment in Oodb . — yide infra. 


Notes — "Section 96 which it is proposed to introduce in the Transferor Property 

. mortgages by de- 
• ■ ecessary correspon- 

. ■ . ■ 1903,” — Report of 

. • • ' ■ • ' i defendants accept 

— — I — 1, - • • . • cfgg 

■ • ■ ' decretal 

0 creates 

’ • . _• Nag. 140 

= 150 Ind. Cas. 95. 
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ORDER XXXV. 

Interpleader. 

1. [S. 471.] In every suit of interpleader the plaint shall, in addition 
to the other statements necessary for plainis, 
Plaint interpleader suits. stale 

(o) that the plaintiff claims no interest in the subject-matter in dispute 
other than for charges or costs ; 

(^) the claims made by the defendants severally, 

(r) that there is no collusion between the plaintiff and any of the 
defendants. 

Notes— Where the preliminary decree is passed in an inierpleader suit it 
becomes to all intents and purposes a partiiiOQ suit. A. I. R, 193a ^iad. 988=360 
M. L. J. 79. 


2. [S. 472.) Where the thing claimed is capable of being pjid into Court 

t, . , or placed in the custody of the Court, the 

into^Court ^ plaintiff may be required to 50 pay or place 

It before he can be entitled to any order in 

the suit. 

3. [S. 478.1 'Vhere any of the defendants in an interpleader suit is 

_ , . A A . actually suing, the plaintiff In respect of the 

sabject-matter ofjuch su.t, the Coe« in which 
® ^ ‘ the suit against the plaintiff is pending shall, 

on being informed, by the Court in which the interpleader suit has been 

instituted, slay ihe proceedings as agaiost him ; and his costs in the suit so 
stayed may be provided for m such suit ; but if, and in so far as, they are 
not provided for in that suit, they may be added to bis costs incurred m the 
interpleader suit. 

„ , 4. [S. 473. R. S. C. 0. 67, r. 70 (1) At 

Procedure cl first hearinj. ,,,5 f,„, 

(n) declare that the plaintiff is discharged from all liability to the defen- 
dants in respect of the thing claimed, award him his costs, and dismiss him 
from the suit ; or 

(i) if it thinks that justice or convenience so require, retain all parties 
until the dnal disposal of the suit. 

(2) Where the Court finds that the admissions of the parlies or other 
evidence enable it to do so, it may adjudicate the title to the thing claimed. 

(3) Where the admissions of the parties do not enable the Court so to 
adjudicate, it may direct — 

(a) that an issue or issues between the parties be framed and tried, and 
(i) that any claimant be made a plaimtff in lieu of or in addition to the 
original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 

Notes — y/de at I3am. L. R. 918= $3 Ind. Cas. 365. 

5. [8.474] Nothing in this Order shall be deemed to enable agents to 
. , sue tbeir principals, or tenants to sue their 

landlords, for the purpose of compelling them to 
institute inicrpleader suns. any pMSOns other than persons 

n.aking claim through such principals or landlords. 

/tlus/tafiOnt. 

(o) A deposits a t>ox of jewels with B as his agent. C alleges that the jewels 
. 1..,. — / ,1 . , , i , i™ 4 — j jjjjni from B. B cannot insiilute 


He then writes to C for the 
* from himself to C. A after- 



'744 


TUB CODE OF CIVIL PROCEDURE. 


(0. 36, r. 4. 


wards alleges that C’s debt is satisfied, aod C alleges the contrary. Doth claim the 
jewels from B. B may institute an interpleader suit against A and C. 

Notes —A tenant cannot bring an interpleader suit to determine which of the 
two defendants both of whom claim rent from him is his landlord. x8 Ind. Cas. 733. 

6. (S. 475] Where the suit is properly instituted the Court may provide 
. for the costs of the original plaintiff by giving 
Charge for plaintiffs costs. ^ charge on the thing claimed or in some 

other effectual way. 

ORDER XXXVI. 

Speiial Case. 

1. fS. 527.1 (1) Parties claiming to be interested in the decision of 

„ any question of fact or law may enter into an 

Cam's CPI niop agecemem in writing staling such question in 

^ ‘ the form of a case for the opinion of the Court, 

and providing that, upon the finding of the Court with respect to such 
question,— 

(a) a sum of money fixed by the patties or to be determined by the 
Court shall be paid by one of the parties to the other of them ; or» 

■“ - .. “■ * ' the agreement, 

shall 

am doing some 

other particular act specified In the agreement. 

(2) Every c.se slated under this rule shall be divided into consecutively 
numbered paragraphs, and shall concisely state such facts and specify such docu* 
ments as may be necessary to enable the Court to decide the question raised 
thereby. 

Notes.— A special c.'tse stated by consent cao ooly be re*openec] by maiuat 
consent. 43 B. sSis-ao Bom, L. R. 839-47 Ind. Cas. 642, Rule i obliges the 
parues to enter into an agreement in writing staung the questton in the form of 
a case for the opinion of the Court, and providing that upon the findlog of the Court 
with respect to such questions the parties shall do or refrain from doing some 
other particular act specified in the agreement. A. I. R. 1930 Bom. 232 = 32 Bom. 
L. R. 416=45 B. 825 = ”5 Ind. Cas. 897. 

2. [S. 628.] Where the; agreement is for the delivery of any property, 

, ...hi,,., Of ^of <io*og. or the refraining from doing 
Where value of subject- any particular act, the estimated value of the 
mailer must be stale property to be delivered, or to lyhich the act 

Specified has reference shall be stated in the agreement, 

3. IS. 529.] (1) The agreement, if framed in accordance with the tales 

1 fii-i or,? hereinbefore contained, may be filed in the 
Agreement to be h a „ould have jurisdiction to entertain 

registered . ^ amount or value of the subject-matter 

of which is the same as the amount or value of the subject-matter of the 
agreement. 

(2) The agreement, when so filed, shall be numbered and registered as a 
suit between one or more of the parties claiming to be interested as plaintiff or 
plaintiffs, and the other or the others of them as defendant or defendants ; 
and notice shall be given to aUthe patties to the agieement, other than the 
party or parties by whom it was presented. 

4 . [S. 530.] Where the agreement hm been filed, the parties to it shall 

, . . . 1 . . . he subject to the jurisdiction of the Court and 

CoS"rjun°dict,™.” ■ ° rant.ined 
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5 . fS 531 .] ( 1 ) The case shall be set down for hearing as a suit instituted 
„ . . , , in the ordinary manner, and the provisions of 

case*^'"^ disposal of jjjjj Code shall apply to such suit so far as the 

* same are applicable. 

( 2 ) Where the Court is satisfied, after examination of the parties, or after 
taking such evidence as it thinks fit, — 

(a) that the agreement was duly executed by them, 

( 3 ) that they have a Iona fide interest in the question stated therein, and 
(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in an 
ordinary suit, and upon the judgment so pronunced a decree shall follow. 

Notes — r/V/# A. 1 R. 1930 Bom. 732 = 32 Bom L.R. 41 = 54 B. 825 = 125 Ind. 
Cas 897. 

ORDER XXXVII. 

Suvimnry Procedure on Ncf^liahlc inztruments, 

' Application of Ord.r. ,V ( 5 . 538 .) This Older , hall apply 

only to— 

(n) The High Courts of Judicature at Fort William, Madras and 
Bombay ;* 

(c) the Court of the Judicial Commissioner of Sind ; and 
((f)t any other Court to which sections 532 to 537 of the Code of Civil 
Procedure, 1832, { have been already applied. 

Amondment la Burma.— In British Burma for clauses (a), (b} and (c) substl* 
line the fallowing clause "(a) the High Court and*— F/rfr G. U. Order of 1937. 

N, <B.— For local amendment m Lahore.— W* tnfra. 

Notes— A presiding^ officer * ' - _ 


' * ‘ ‘ ‘ . • n definite procedure for the 

expediiioHS disposal of suits A I R. 1927 Lah. 174*S Lih. 156 = 28 P. L. R. 539. 

2 . [S. 532 .} ( 1 ) All suits upon bills of exchange, bundles or promissory 
, . . , . notes may, in case the plaintiff desires to proceed 

n'prLliirc,t?SryJ7=.c“'“ >.-„„der,bom 3 mu.cd by p«s=n,in, 

in Che form prescribed ; but the summons shall 
be in Form No. 4 in Appendix B or in such other form as may be from time 
to time prescribed. 

( 2 ) In any case in which the plaint and summons are in such forms, res' 
pectively, the defendant shall nat apprar or defend the suit unless he 
obtains leave from a Judge as hereinafter provided so to appear and defend ; 
and, in default of his obtaining such leave or of hts appearance and defence in 
pursuance thereof, the allegations in the plaint shall be deemed to be admitted 
and the plainliff shall be entitled to a decree. 

“(u) for the principal sum due on the instrument and for the interest 
calculated in accordance with the provisions of section 79 or section 80, as the 
case may be, of the Nogotiable instruments Act, 18 :^ 1 , upto the date of the 
institution of the suit, or for the sum mentioned in the summons, whichever 
IS less, and for interest upto the date of the decree at the same rate or at 
such other rate as the Court thinks fit : and 


* Clause (b) has been om tied m British India by G 1 . Order of 1937. 
t See Nouficnions under s. 538 of Aa XIV ol 1882 in the vartcus Lists of Local 
Rules and Orders, 

I .\1V of iSSa. 

C. P. Code — 91 
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security therefor v such a condition must be imposed only in exceptional cases, 
where, for instance, there appears to be so crave a suspicion that the Court comes 
to the conclusion that the defence is pul only in order to obtain further time. A. I. 

1934 Sind J91 ; see also 40 L. W. 650^ 152 Ind. Cas. 687. 

4. [S. 534 ] After decree, the Court may, under special circumstances, 

n ... set aside the decree, and if necessary stay or set 

ower to set aside decree, execution, and may give leave to the 

defendant to appear to the summons and to defend the suit, if it seems reasona- 
ble to the Court so to do, and on such terms as (he Court thinks St. 

Notes.— f'/rfr 32 M. L. J. 503=38 Ind. Cas. 481. 

5. [535.] In any proceeding under this Order the Court may order the 


b=TpM°.°d‘'"iIh"'oli;c=t' o°f ;? fonh'vi'h deposited »ith a„ officer ot the 

Court. Court, and may further order that all the procce- 

I dings shall be stayed until the plaintiff given 

security for the costs thereof. 

6. [S. 536.] The holder of every dishonoured bill of exchange or 

.. promissory note shall have the same remedies 
000 accepianL of dishonored to' . dr' recovery of the expenses incurred in 
bill or note. nottng the same for non-acceptance or non- 

payment, ot otherwise, by reason of such dis- 
honour, as he has under this Order for the recovery of the amount of such 
bill or note. 

7. [S. 637.] Save as provided by this Order, the procedure in suits 

Procedure m suns heteandet shsll be the same as the procedure 

in suits instituted in the ordinary manner. 


bill, hundi ot note on which the suit is founded 


ORDER XXXVm. 

Arrest and AUachmtnt before Jndsi'icnt, 

Arrest before Judgment, 

1. (Ss. 477, 478.] Where at any stage of a suit, other than a suit of 
j r , .the nature referred to in section 16, clauses (a) 

cl^Xon'mSLbTeL.^; Court is sat.sBed, by uffidavi. or 

for appearance. otherwise,— 


(fl) that the defendant, with intent to delay the plaintiff, or to avoid any 
process of the Court or to obstruct ot delay the execution of any decree that 
may be passed against him,— 

(1) has absconded or left the local limits of the jurisdiction of the 
Court ; or 

(ii) is about to abscond or leave the local limits of the jurisdiction of 
the Court ; or 

(i'll) has disposed of or removed from the local limsts of the jurisdic- 
tion of the Court his property ot any part thereof, or 

{b) that the defendant is about to leave British India under circumstances 
afTordm? reasonable probability that the plaimiff will or may thereby be 
obstructed or delayed in the execution of any decree that may be passed against 
the defendant in the suit, 

the Court may issue a warrant to arrest the defendant and bring him before 
tlie Court to show cause why be should not furnish security for his 
appearance : 

Provided that the defendant shall not be arrested if he pays to the ofBcer 
entrusted with the execution of the warrant any sum specified in the warrant 
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as sufficient to satisfy the pIiiDliff*s claim ; and such sum shall bs held in 
deposit by the Court until the suit is disposed of or until the further order of 
the Court. 

Scope.— Where warrant his been taken under rule i, amount of securiiy to be 
furnished is the amount mentioned in the warrant. A. {. R. 19:0 C.al. 7JJ*=55 C. 
700. Court should exercls! powers unierOrder jS, after satisfying thit pliindJs case 
is/n’/nayUrrV an uaimpeachab'e sabjea to his prorirj plain allegations and there 
must be reason to believe that unless the Jurisdiction is exercssJ there is a real 
danger that the defendant will remove himself from the ambit of the powers of the 
Court. A. I. K. *9:6 .Mad. SS4= 50 Mad. 27 ; see also 4 Lah, L. J. 425. Sale must 
be in fraud of creditors. 35 C, W. N. 45 = A. f. R. 193: Cat. 790. I’rovircial Small 
Cause Court has no power to attach immovable propeny before jodgment. sS C. 
W. N, i6. The power of Court to issue simultaneous execution for arrest and 
attachment is entirely discretionary. S4 Ind. Cas. 27a Attachment before jndgmeni 
does not rank in the same poshioaasan attachmen: after jndgraect. 3 Pat. 250 = 
S3 Ind. Cas. 413. 

2 . [S. 479 .] ( 1 ) Where the defe.ndant fails to show rcch cause the Court 

_ . shall order him either to deposit in Court money 

tjecnniy. or other property sufficient to answer the claim 

against him, or to famish security for his appearance at any time when called 
upon while the suit is pending and until satisfaction of any decree that may be 
passed against him in the suit, or make such order as it thinks fit in regard to 
the sum which may have beetj paid by the ddfe.ndaat under the proviso to the 
las: preceding rule. 

(a) Every surety for the appearance of a defendant shall bind himself, ia 
default of such appearance, to pay any sum of money which the defendant may 
be ordered to pay in the suit. 

Scope.— Security uoder tale t is for defxodaat's appearaace at any time when 
called upoo while the suit is peadiog aad uettl satisfactioa of a&y decree that may 
!.« t.'.. tr passed, defendant would be bcQcd 

«... • • <i-cree aad sallsfaciioa thereof. 70 lod. 

S ! ■ • • • 1 Cas. 129 { A. 1 . R. I 9 jt .Mad. SiS ; 

. , ■ I *■ .• depojiicd.mocey is subject to the lien of 

4- ; - ■•••. ; lad. Cas. so. Claiaainl whose 

objection has been disaliowcu IS at lioeny to bring a suit under Order 21, role 63 
within period prescribed by Art. ii of the Liaiudon Act. 47 led. Cas. iooo= 3 S 

L. J. 231. 

3 . [S. 4 S 0 .] ( 1 ) A surety for tbs appearance of a defendant may at any 

... time apply to the Court in which he became such 
Procedure cn applfcatwa by surety to bt discharged from his obligation, 
surety to bs dtsebarged. * 

( 2 ) On such application being made,^ the Court shall summon the defendant 

to appear or, if it thinks fit, may issue a warrant for his arrest in the first 
instance. , , r j 

(3) On the apjKarance of the aerenaaQt in pursuance of the sumnaons or 
warrant, or on his volantary surrender, the Court shall direct the surety to bs 
disclurged from his obligaiioa, and shall call cpsn ihs defendant to find fresh 
security. 

Scope — A surety iscaseof arrest befOiC juJgcnea: can sn a discharge under 
role 3. Bat surety for doe performance cannot bs granted discharge. A. 1 . R. 
19:9 Lah, 43j“3o P. L. R. 130; see also A. I. R. 1929 Bom. 190 = 31 Bom. L. R. 
223. A surety is not discharged even the jcdgtnent-debior is adjudged insolvcci. 
A. 1 . R. 1928 Rang. 184=6 Rang. 241. Obligation of surety continues even ihcngh 
the parties to the suit entered into a. compromise on the strength of which a decree 
is passed. 43 M. 272=53 Ind. Cas. 367 ; see also A. I. R. 192S Rang. iS« = 6 Rang, 
241. Order of anest neder ro'es is ilfegaL A. t R. 1929 Lah. 163 = 30 P.L. K. 
» 47 . 
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4 . (S. 481 .) Where the defendant fails to comply with any order under 

, , . , , , rule 2 or rule 3 , the Court may commit him to 

I rocedure ";\ere d^endant ,he suit or 

find fresh secuniy. ^ vhtte a decree is passed against the defendant, 
until the decree has been satisfied : 

Provided that no person shall be detained in prison under this rule in any 
case (or a longer period than six months, not for a longer period than six 
weeks when the amount or value of the subject-matter of the suit does not 
exceed fifty rupees : 

Provided also that no person shall be detained in prison under this rule 
after he has complied with such order. 

Allachmtttt before Judgemtnt. 

5. [Ss. 483 , 484 .] Where, at any stage of the suit, the Court is satis- 

fied. by affidavit or otherwise, that the dtfen- 
Where defenrlant may be with intent to obstruct Or delay the execu- 

.ionofanyde«« .hat ntay ba pntaad apina. 

him,*” 

(rt) is about to dispose of the whole or any part of his property, or 
( 4 ) is about to remove the whole or any part of his property from the 
local limiis of the jurisdiction of the Court, 

the Court may direct the defendant, within a time to be fixed by it, either to 
futnish security, in such sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, the said property or the 
value of the same, or such portion thereof as may be sufficient to satisfy the 
decree, or to appear and show cause why he should not furnish security. 

( 2 ) The plaintiff shall, unless the Court otherwise directs, specify Ihe pro- 
perty required to be auached and the estimated value ihereof. 

( 3 ) The Coutt may also in the order direct the conditional aUacliment of 
the whole or any portion of the property so specified. 

Scope.— Under rule 5 attachment before judgment can be of property within or 
without ihejurisdiction of the Court A. I. R. 1916 Lah. jjo-ay P. L. R. M 4 ! A. 
1 , R. 1928 Lah. 376 i A. I R. 19:6 D. 278 ; A. I. R. 1931 Kang. 379 This rule does 
not coDtemphte attachment of property already disposed of. A. I. R. 1928 Lah 772. 
The provijion of rule 5 can only be invoked if the Court Is satisfied that the pro- 
perty 1 $ about to be disposed of wholly or partly A. 1 . R. 1928 Lah. 80S; see also 
A. I. R. 1928 Pat. 172 : 73 ind. Cas. 721^5 Pat. L T. 124. It is essential that the 
plaintiff roust make optima facie case before any attachment before judgment 

or an iujunction can be gianved. The Court roust be satisfied that interference is 
necessary to prevent injury which is irreparable, and that the mischief or inconve- 
nience likely to arise tn consequence of refusal will be greater than lhai from 
granting it. Neither an aitacbinent nor an injunction should be lightly granted. 
It would be serious if persons in possession were restrained from rorktng use of their 
properly— merely because a suit has been instituted against them. It is only where 
It is essential that the property should bo kept in its existing condition pending the 
suit that the Court should interfere under Order 38, rule 5 (i) or under Order 39 
rule I. 38 C W. N. 77 i = 6i C. 814-A. I. R. 1934 Cal 694 ; sec also A. !• R. i 934 
Lah. 594*148 Ind. Cas 719, A. I. R. igj4 Oudh 429=11 O. \V. N. H 35 “iS« 
Ind. Cas. 283 ; A. I. U. 1934 Nag 169=17 N. L. J. 5 = ijo Ind. Cas. ii42;38PL. 
R. 772= A I R. 1936 Lah. 33 A plaintiffin a mortgage suit has no right to a personal 
decree until the mortgaged property is sold m auction sale and from the sale 

E roceeds the mortgage decree is not satisfied. So before auction sale the Court 
as no jurisdiction to attach inorgagor’s other piopert es under this rule. A. I. R. 
1934 AU. 771* 1934 A. L. ] s6i = i5oInd.Cas. 1035 Where security is given to 
obtain removal of attachment before judgment under Order 38, the liability of the 
suieiy IS fully incurred as soon as ibe decree of the Ccun of first instance is made 
and subsequent appeal or appeals from the decree do not destroy the liabiliiy, 
althougli they may have the effect of reducing the quantum of the liability which 
rnav c\en be found to be nothing. 14 Rang 361 = 16! loJ Cas. 455*A. L IL 1936 
Kang. 342. Attachment under Order 38. rule 5, is to be made m accordance with the 
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manner provided for attachment of properties in execution of a decree and the 
manner for altachmeal of property in execution of a decree is laid down in Order 
31, rule 54. A I. R. 1937 Cal 375 Surety is not discharged from liability though suit 
is once dismissed for default, but immediately restored and decreed. S9 Ind. Cas. 17 = 
I3 O. L. J. 521 5 see also A.I.R. 1917 Bom. 84 = 5* B. 31 j but see 82 Ind. Cas. 4^1 = 47 
M. L J. 523. A Provincial Small Cause Court has jurisdiction to order an attach* 
meat of immovable property before judgment 52 C. 245 (F. B.) = 83 Ind. Cas. 109; 
see also 87 fnd. Cas. 399=’48 M. L. J. 406; 490.994 = 70 Ind. Cas. 84. Order 
conditional under rule 5 (3) should be accoaipiQied by an order under rule 5 (il to 
furnish security or to show cause why It should not be furnished. 57 Ind. Cas. 9075 
see also 23 C. L. J. 392 = 33 Ind. Cas. 689. Where conditional order of attachment 
before judgment is made absolute, fresh o*-’*- — j ,1 

A. I. R. 1934 Cal. 251, Attachment without ‘ 

165. Notice to p.arty should he according “■ • . . 

*934A11,4S6. Security under this rule can b<‘ • . ■ « 

Cal. 64. Order for attachment before judgmen 

is not juslided. A J. R. 1934 Nag. 169. If noiice to furnish security and order of 
attachment are not consolidated, warrant is illcgil. A I. K 1933 All. 7S9**J933 A.h.J. 
n--. -r— P-r - 1 . ‘ f* ’ef 38, Tulc 5 ( l), IS absolutcly necessary 

A. I R. 1936 Lah. 33=-3S P.L.R. 772. 

* und for attachment before judgment. 

■ . . -achmeni before judgment of property 

other than mortgaged property is permissible if mongaged property Is insufficient 
to satisfy decree. A. I R. 1931 Bom. 327=33 Boro L R. 514 ; 85 Ind. Cas. 94- 

Appeal— An order granting an application for aitachmeat before judgment 
without issuing notice to defendant under Order 38, rule 5 (i\ can be deemed to 
have been one under Order 38, tule 6 , and is tberefore appealable under Order 43, 
rule 1 (ql 38 R L. U. 772»A. I. R. 1936 Lab. 33. An appeal lies against a condi* 
llonal order of aitachmeat. A. I. R. 1934 Lab. 594 = 148 Ind. Cas. 719. 


6. [S. 485 ] (1) Where the defendant fails to show cause why he should 

. . , ^ not furnish security, or fails to furnish Ihe 

Attachment where cause not required wiihin the time fixed by the 

mS Coon, .he Coon ma, oidot thal Iho p.opo.ty 

Specified, or such portion thereof as appears 
sufficient to satisfy any decree which may be passed in the suit, be attached 
l2) Where the defendant shows such cause or furnishes the required 
security, and the properly specified or any portion of it has been attached, the 
Court shall order the attachment to be withdrawn, or make such other order 
ns it thinks fit* 

r- , ■ . • . J. ‘-a—’ property can under proper 

270 = 2 Rang. 362, Attarh- 
• Ind. Cas. 545 = 49 M. L. J. 

e past is not sufficient but 
to obstruct or delay decree 
. ■ ’ aot be ordered under role 6 

‘ ' • »••••-—*"- -- *-r rule 5, AIR, 192S Lah 4455 

, . 54«3« C. \V. N. 432 ; A. 1 R. 

a, on defend.ant’s showing cause is 

' . ' . ■ 5 effect ol surety bond on dismissal 

of a suit and subsequent restoration of Ihe sime, vtiie 68 M. L. J. 444 (FB)=s8 

M. 721=157 Ind. Cas. 528 = 41 L. W.479«AI. R. 1935 Mid. 365 = 1935 M. W. N. 

20 $. 

7. [S 486] Save as otherwise expressly provided, the attachment shall 

• r J t 1 --rr be made in the manner provided for the aUach- 

Mode of mal-ing attachment, property in execution of a decree. 


Scope.— This rule applies to making aod not cessation of attachment. 22 A,L J. 

823=80 fnd. Cas. io5. An order ofattaefiment before judgment, of movable found at 
a specified place does not auibonze the naztf to take away the things from the place. 
59 C. L. J. 389= A. t. R. 1934 Cal 780. 
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8. [S. 487 .) Where any claim is preferred lo properly attached before 
judgment, such claim shall be investigated in 
Investigation of claim to the manner hereinbefore provided for the in- 
property attached before vcsiigation of claims to property attached in 

judgment. execution of a decree for the payment of 

money. 

Scope. — Attachment before judgment ofdebttsnot injunction nor objection to 

' ule 8, A I. R. ipjjAIJ, 
peculiar circumstances. 

. : ■ * ■• . gr? Sind 114. Release 

• ’ mine ownership, 41 M. 

judgment should 

■ . Order 21, rule 58, 

s bound to make 
. sonable lime after 

■ * tcess.arily delayed” 

■ • • * re Code. It is not 

therefore necessary for any person who has a claim to property attached before 
judgment to prefer a claim, though he may do so if he wishes to do so under the 
provisions of Order 38, rule 8. 31 N. L. R. 426“ 158 Ind. Cas. 3S3s=A. I, R. 1935 
Nag. 222. 


9 . [S. 488 .] Where an order is made for attachment before judgment, 
the Court shall order the attachment to be 
withdrawn when the defendant furnishes the 
security required, together with security for 
the costs of the attachment or when the suit 
is dismissed. 


Removal of attachment when 
security furnished or suit dis- 
missed. 


Notes.^Atuchmem ceases on dismissal of suit. A. I. R. 1930 Mad. 3i4«53 M. 

-1,.. A f n ..^.9 I. p J929 Rang. 94 j 8? Ind. Cas 756 j 

'* 4r2-A. I. R 1931 Rang 281. Filing 

780-22 C. W, N. 927, see also A. I. R. 
‘ * t abating for death, attachment before 

. u • • * ' ' « 34*47 C. L. J. 282. Express order of 

withdrawal on oral or written application is necessary when only attachment ceases 
otherwise not. A. I. R. 1928 Mad. 94o«i56 M. L. J. 70. 


10 . IS, 489 ] Attachment before judgment shall not affect the rights, 
, . . r • J existing prior tb the attachment, of persons not 

Attachment before judgment jj, jjjg suit, nor bar any person bolding 

notloafTMn8H.orslr3nj=„ d.f.ndJnt 1,0m opplyini 

for the sale of (tie property under attachment in 
execu'ion of such decree. 


nor bar decree-holder from 
applying for sale. 


Scope— According to rule so attachment before judgment does not affect the 
right existing prior to the attachment of persons not parties to the suit. A. I. R. 
1928 Bom. 545=30 Bom. L R. 1488 ; sec also A. I. R. 1928 Bat. 199=9 P. L, T. 
$5. Order 38, rule 10, is not confined to rights tn run 21 C. W. N. 158 = 23 C. L. J. 
115 = 34 Ind. C.as. 953 Aliachmcnt confers no sort of lien or charge on the attached 
property. 46 M. 506=72 fnd Cas. 820-44 M. L J. 4131 see also A. I. R. 1931 
Uarg 48 = 8 Rang. 494 When at the date of attachment a person had no interest 
nor was posseesed of the properties attached, he cannot proceed under rule 10. A. I. 
U. 1929 Cal. 162 = 48 C. L. J. 594 Secuon 64 docs not distinguish attachment 
before and after judgment. A. I. R 1929 Cal. 494 = 33 C- 'V. N. 805=57 C. 274. 
Where subsequent to attachment before judgment property is sold in execution 
by another dectee-holdcr sale confers a fully valid lilte on the purchaser notwith- 
ft.inding that only symbobcaJ possession is given to him, 61 Ind. Cas. 922 — 2 
I>, L. T. 140 ; sec also 59 Ind. Cas. 713=45 Bom. 360 ; A. L R. 1926 Rang. 85. 
An attachment before judgment does not create any t ile er interest but merely 
prcvtnis any alienation to the prejudice of the attaching creditor. isiloiLCas 
CS3-A. I. R. 1934 Bat. 413 t see also 59 C L. J. iS-A. I. R. 1934 Cal 426. 
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manner provided for attachment of properties in e\ecuiion of a decree and the 
manner for attachment of property in execution of a decree Is laid down In Order 
3t, rule 54. A I. R. 1937 Cal 375 Surety is not discharged from liability though suit 
is once dismissed for default, but imroedialely restored and decreed. 89 Ind. Cas. 17 = 
12 O. L. J. 521 5 see also A.l R. 1927 Bom. 84=51 B. 31 ; but see 82 Ind. Cas. 4^1 =47 
M. L J. 523. A Provincial Small Cause Court has jurisdiction to order an attach* 
roeni of immovable properly before judgment 52 C 245 (F. D.) = 83 Ind. Cas. 109; 
see also 87 Ind. Cas. 399 = 48 M. L.J. 406; 49C. O94 = 7o lud. Cas. 84. Order 
conditional under rule 5 (3) should be accoaipinied by an order under rule 5 (il to 
furnish security or to show cause why it should not be furnished. 57 lod. Cas. 907} 
see also 23 C. L J. 392=33 Ind. Cas. 689, Where conditional order 0/ allachment 
before judgment is made absolute, fresh order of attachment need not be issued. 
A. I. R. 1934 Cal. 251. Attachment without notice is «//ra A. I. R 1934 All 

165. Notice to party should be according to Form No. 5, Appendix F. A. I R. 
1934 All. 458. Security under this rule can be enforced in execution. A. I, R. 1934 
' I ‘ ' ropsrty under Court of Wards 

. . ■ . * furnish security and order of 

■ * I. K 1933 All. 759=1933 A.L.J. 

9^2. issue ot nonce to uetenuant under utuer 30, rule 5 (i), is absolutely necessary 
before an Order under sub-rule (3) is pissed. A. I R. 1936 Lah. 33 = 38 P.L R. 772. 
Possibility of transfer of property fs no ground for afiachroent before judgment. 
A. I. R 1933 All. 191 = 1933 A L J. 37. Attachment before judgment of property 
other than mortgaged property is permissible if mortgiged property is insufficient 
to satisfy decree. A. I. R. 1931 Bom. 329=33 Bom. L. R. 514 { 85 Ind, Cas. 94. 

Appeal— An order granting an application for attachment beforejudgment 
without issuing notice 10 defendant under C"*"* to 

have been one under Order 38, rule 6, and is th* • • • 43, 

rule 1 (q). 38 P. L. U. 773=A. I. R. «93& Lah. ’ idi- 

tional order of attachment. A. I. R. 1934 Mh. . 


6 . [S. 486 J (0 Where the defendant fails lo show cause why he should 

- . , not furnish security, or fails to furnish the 

Attachment where cause no: required wtthin the time fi.xed by the 

noshed ***^“^“7 Court, the Court may order that the property 

specified, or such portion thereof as appears 
sufficient to satisfy any decree which may be passed in the suit, be attached. 

t2) Where the defendant shows such cause or furnishes the required 
security, and the properly specified or any portion of it has been attached, the 

Court shall order the attachment £0 ba withdrawn, or make such other order 

as it thinks fit. 

Scope —Attachment before judgment of mortgaged property can under proper 

circumstances be ordered in mortgage sun. 84 Rang. 270 = 3 Rang. 362. Attach- 
ment remains in force until termination is ordered. 90 Ind Cas. 545 = 49 M. L J. 

88. For order under rule 6, disposal of property m the past is not sufficient but 
there must be present likelihood of disposal with intent to obstruct or delay decree 
to be passed A I. R 292G Cal 855. Attachment cannot be ordered under rule 6 
unless there is non-compliance vrith order under rule 5. A I. R rgiS Lah. 445; 
sec also 57 fnd. Cas. 907 ; A. J R 1927 Cal 354=31 C. \V. N 432 ; A. / K. 
1028 Lah. 445. Order Withdrawing aitachnient on defendant's showing cause is 
appealable. A I. R. I 9 j 2 All. 269. As regards cfTect of surety bond on dismiss.al 
of a suU and subsequent restoration of the same, vtVe 68 M. L J 444 (F.B.) = 58 

M. 721 = 157 Ind. Cas. 528 = 41 L. W. 479=A. I, R. 1935 Mad. 365=1935 M. W. N. 
205. 

7. [S 486 j Save as otherwise expressly provided, the attachment shall 

, , , . ..V , be made in the manner provided for the attach- 

Mode of making attachment. of property in execution of a decree. 

~ •• .... ... . . . Axj. 

' ■ ' ■ " ound at 

, ’ place. 
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8. [S. *187.] Where any claim is preferred to property attached before 
]'jdgmcnl, such claim shall be investigated in 
Inrcstigatlon of claim to the manner hereinbefore provided for the in* 
property attached before vestigation of claims to property attached in 
judgment. execution of a decree for the payment of 

money. 

Scope. — Attachment before judgment ofdebtisnot injunction nor objection to 
such attachment that debt did not exist is one under O. 3S, rule 8. A I. R. 1933 AIL 
481. Court has J'msdiction to go intoquetiion of title under peculiar circumsinnces. 
A. I. R. 1929 Pat. 747"ii P. L. T. 59 ; seealsoA I. R. 1927 Slid 114. Release 
of property from .nttnehment under rule 8 does not determine ownership. 41 M, 
23^39 Ind. Cis. S^3 Although ettims (o property at 'ached before judgment should 
be inresiigaied, if made, .according to the procedure laid down by Order 2t, rule 58, 
it docs not follow that a person who has a claim to such property it bound to make 
an objection before the decree $ and a claim preferred within .a reasonable lime after 
the decree and application for execution is not “designedly or unnecessarily delayed’ 
within the meaning of proviso to Order 21, rule $8, Civil Procedure Code. It is not 
therefore necessary for any person who his a claim to property attached before 
judgment to prefer a claim, though he may do so if he wishes to do so under the 
provisions of Order 38, rule 8 31 N. L. R. 426“ 158 Ind. Cas. 3S3=A. 1. R. 1935 
Nag 222 


9. (S. 4S8.] Where an order i* made for attachment before judgment, 
the Court shall order the attachment to be 
Withdrawn when the defendant furnishes the 
security required, together with security for 
the costs of the attachment or when the suit 
IS dismissed. 


Removal of attachment when 
security furnished or suit dis- 
missed. 


Notes.^Aitachment ceases on dismissal of suit. A. I. R. 1930 Mad. 514*53 M. 
234 : see also A. I. R 1928 htad. 976 ; A. 1. R. 1929 Rang. 94 ; 87 Ind. Cas. 756 ; 
4b M. L. J. 4«S“83 Ind, Cas 91 s 9 Rang 472*A, I, R. 1931 Rang 281, Filing 
appeal does not revive attachment. 45 C 780022 C. \V. N 927. see also A. t. R. 
1927 Rang. 310*5 Rang. 492 On suit abating ior death, attachment before 
judgment ceases. A. I. R. 1918 Cal. 234*47 C. L. J. 282. Express order of 
withdrawal on oral or written application is necessary vrben only attachment ceases 
otherwise not. A. I. R. 1928 M.ad. 940056 M. L. J. 70, 


10. ]S. 4S9] Attachment before judgment shall not affect the rights, 
, , . , . , existing prior tb the attachment, of persons not 

S"'r‘ patties to the suit, not bat any peison hoiding 

not to atlect rights of sirangers -..ijrj.r i-® 

not bar decree-holder from ? “S"™' ">= ■i'l'"'''""' “PPlyng 

applying for sale. for the sale of Itie property under attachment m 

txecu’ion of such decree. 


Scope— According to rule to attachment before judgment does not affect the 
right existing prior to the aitacbment of persons not parties to the suit. A. I. R. 
1928 Bom. 545=30 Bom. L R. 148S ; see also A. I. K. 1928 Pat. 199=9 P- f-. T. 
55- Or*- '' ..V— ^ r , 

115 = 34 1 ■ ' . ■ ■ . ■ ■ ■ 

propert • ' ‘ • • 1 ■ ■ ■ . 

Rarg 4 i • ■ ■ 

nor was possessed of the properties attached, he cannot proceed under rule to. A. I. 
R. 1929 Cal. 162 = 48 C. L. J. 594 Section 64 does not disunguish aitacbment 
before and after judgment. A. 1. R. 1929 Cal. 494=33 C. W. N. 805 = 57 C. 274. 
Where subsequent to attachmeot before judgment property is sold in execution 
by anoiher decree-holder sale confers a fully valid title on the purchaser notwith- 
standing that only symbolical possession is given to him. 6l Ind. Cas. 922=2 
P. L. T 140; see also 59 Ind. Cas. 713=45 Bom. 360 ; A. 1. R. 1925 Rang. 85. 
An attachment before judgment does not create any ttile or interest but merely 
prevents any alienation to the prejudice of the attaching creditor. 151 Ind. Cas- 
683= A. I. R. 1934 Pat. 413 ; sec also 59C. L j 28=A. I. R. 1934 Cal. 4:6. 
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11. [S. 490.] Where property^ is under attachment by virtue of the 
Prnnertv iinrhed pwvisions of this Order and a decree is subse- 

qaemly passed m favour of the plaintiff, it shall 
in execution of decree. not be necessary upon an application for execu- 

tion of such decree to apply for a re-attachment 

of the property. 


Scope —The attachment before judgment is converted after decree into an attach- 
ment in execution and the provisions of Order XXf, rule 57. will apply. A. I, R. 
1929 Bom. 32i=»S3 B. S 4 S“ 3 i Bora. L. R. 632 ; see also 62 Ind. Cis 33 = 2 Pat- 
L. T. 7«9 ; A. I. R. 1929 Bom 45 S= 3 i Bom. L R. not : A. I. R. 1927 Cat. 240 = 
44 C. L. J. SS 3 ; A. I. R. 1929 Cal. 465 = 56 C. 416 ; 70 Ind. Cas, 439 = 4 i M. L J. 
252. The aimchment before judgment does not merge in the subsequent attachment 
and becomes subj'ect to all the in6rmities of the subsequent attachment. A. I. R. 
1929 Cal. 465=56 Cal. 416. A re-attachment in execution does not amount to 
waiver or abandonment of attachment before judgment. A. I. U. 1929 Cal. 465=56 C. 
4 j 6. As regards the meaning of the words “IIis been attached/’ t/zV;!? A. I. R. 1931 
Bom. 550=33 Bom. L. R. 113a Appeal from order of attachment before j'udgment 
does not become injunctions when decree is passed. 37 C. W, N. 978 = 58 C. 
L. J. 289. 


12. [zVerf.] Nothing in this Order shall be deemed to authorise the 

. , , , plaintiff to apply for the attachment of any 

Agricultural produce not agricultural prMUce in the possession of an 
attachable before judgment. Agriculturist, or to empower the Court to order 
the attachment or production of such produce. 

13. * Nothing in this order shall be deemed to empower any Court of 

„ _ _ Small Causes to make an order for Ihe attach- 

Small Causes Court not to menl of immovable property, 
attach immovable propcriy. ^ ‘ ' 


Notes.— \ct 1 of 1916 by wHich rule 13 was adJed to order 38 is retrospective in 
effect. A I R. 1928 Mad. 1173-55 L. J. 382 - 


ORDER XXXIX. 

Tbmporaky Injonctio.'IS and Intbrlocotorv Order?. 

Temporary Injunclioitt. 

1 . tS. 492 .] Where in any suit it is 
Cases in which temporary proved by afUdavit or otherwise— 
injunction may be granted. 

(fl) that any property in dispute in a suit is in danger of being wasted, 
damaged or alienated by any parly to the suit, or wrongfully sold in execu ion 
of a decree, or 

(6) that the defendant threatens, or intends, to remove or dispose of his 
property with a view to defraud bis creditors, 

the Court may by order grant a temporary injunction to restrain such act, or 
make such other order for the pa-pose of staying and preventing Hie wasting, 
damaging, alienation, sale, removal or disposition of Ihe property as the Court 
thinks ru° until the disposal of the sail or until further orders. 

A''. S - — For local amendments in Allahabad, Calcutta, C. P., Oudh and Ran- 
goon. — tn/ra. 

Scope of order 39 — Section 94 is governed by Order XXXIX. A. I. R. 1926 
Lah. 253-= 23 L. \V. 85 = 92 lud. Cas 615. Order 39 applies lo liquidation proceed- 
ings only if subject-matter is in dispute. 98 lod. Cis. 310= A. I. R. 1923 Lah. 525. 

principles of granting injunctions — Object and effect of injunction is to 
keep millers in r/d/ur 9<z0 till h.ial disposal. Principles on which it is issued are: 


Inserted by Act I of 1926. 
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fnmafjcte case, (2) IrrcparaWe Injury if not Branted and (j) bilance of conrenienre 
A. I. R. >930 Sind aB7«ta7 1n«. Ct». ; see alio A. I. R, loj', J 
5S9; 23 C. W. N. 677"45C. loot ; A. I. k 1916 Cal. 837-43 C. L J. 40?* B3 
Jnd. Car. jSi ; A. I R XQiJ MiJ. r85 j A. f. K 19198101 181 ; A. f. K. injj 
SiadSa; 1 10 Ind. Cis. 611 ; 65lniCir 161 ; A. I. U. 1911 LaV. tc'i*7t 

Ind. Cas. ES9-S P. L.T. 196 ; A. I. R 19*6 Pa». 3«8 = 7 P. L T. 3375 8; InJ. 
Cas.88B6Lih L ). 39S ; 81 Ind. Cat. 332^$ Lah L J 362 ; A. I. R. 192$ 
L-ih. 43S ! A. I. R. 1930 Lah loS ; 31 P. L R 587 ; 89 Ini. Cat 321-21 S L. R. 
170 ; 70 Ind. Cat. 86< : A. I. R 2933 Lah. 621 i A. I. K 1935 Lah. 44S ; A. 1. R. 
1933 Lah. 2E3 i A. I. R. 1933 Sind 311. 


Scope — When condiilon in rule 2 do not cxitf, injunction hi* no lejil efi'scf. 
SI lod. Cat loS 5 see also 46 Ind. Cat. 224-(igi8) Pal. 303 ; A. I R. 192$ Cil. 333* 
— 8t Ind Cts. 2. “Propeny in dispute to suit' means properly which is the subject- 
matter ol suit. 89 Ind. Cat, 67S Indian Courts can Brant temporary injunctions in 
a mandaury form. 4t M. ao3-6L. W 140-33 hi-*- J- 448-41 Ind. Cat. 384 . 
A. I R. 1916 Sind 201. In a case under Order 39, rule 1, Court h.ad not order 
petitioner to furnish security to compensate opposite patty. A. I. R. 2934 Lah 25. 
Injunction to restrain should not be ordinarily granted. A. I R 1933 Mad 103* 



date on which funher orders - . . • , • ■ •• 

Ind. Cas. 125 Injunction 

fide. 127 Ind. Cas. 347. Injunction can be granted only against pirly to suit. A. L 
R. 1926 Lah. 384-27 P L. R. 11. Injunction is binding on the party to whom it 
J v„._. . --icaied. A.I R. 1926 Alt. 457-34 A L. J. 319. 

■ • • .... breach of plaimifTs right is threatened. A I. R. 

•• . ■ ■ :8 Sind 82. In a suit for permanent injunction, 

ed if us refusal would defeat object of suit. 43 
Ind.* Cas." 24 " Proof of waste is safHcieni ground for obtaining injunction and 
appointing Receiver. 53 Ind Cas. 760—10 L. W. 551, It is general piiictple 
restricting grant of temporary injunctions that equally efficacious relief should not be 
obtainable by any other usual remedy. AIR 1921 Nag 90— 4 N. L. R. 207. One 
Subordinate Court has no power to restrain action of another Subordinate Court, 
co-ordinate to itself. 2 P. L. T. 716—63 Ind. Cas 46S- Order to keep accounts and 
prepare inventory comes under this rule A. 1. R. 19^3 48— 72 Ind. Cas. 569. 

— — — «— injunction cannot be granted. 

* . • • beyond jurisdiction, Injunction 

• sdiction. A. I. R. 1926 Pat. 

• • . . . • an Injunction against atlena- 

■ ■ . , ■ ’ AIL 387 ; A. 1. R. 1929 Oujh^ 

Order issuing injunction in co-sharer’s case most be passed with greater cautiod 
than order m case of trespasser. A. L R. 1928 Cal. 293 Injunction can be granted 
C. P. Code— 95 
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!n suit for office of /«««. But in such injoctioos there shouM be no compulsion 
to have particular marriages. A. I. R. iga? Mad. io70=»io6 Ind. Cas. cat. 

» .r • -ollectlon of rent are not sufficient grounds 

■ ' • " 6o<=a3o C. \V. N. 2l4=i9i Ind. Cas. 871. 

• ■ ■ prayer for consequential relief, injunction 

• *. I. R. 1926 Lah. 504s>8 Lab, L. J. 

' ' J ■ I .* of injunction without finding of possession 

or of danger of waste Is unsustainable. A. I, R, 1925 Mad. 896 = 21 L. W. 
698=91 Ind. Cas. 307. Order for injunction differs from order attaching 
property. Bofta fide purchaser under injunction without notice is protected. 
A. I. R. 192s Lah. 644 = 6 Lah. 380=90 Ind. Cas. 937, Though relief prayed 
for in suit may ultimately be refused ; temporary injunction can be granted. 
A. I. R, 1923 Lah. 628 = 89 Ind. Cas. 678. Court can grant Injunction under 
inherent power to restrain parly from proceeding wlih c'cecuiion in different 
suits. A. I. R. 1926 Mad. 1126 = 24 L. W, 421 = 97 Ind. Cas. 938. Hut injunction 
tesiraitiitvg execution of decree obtained by defendant against plaintiff cannot 
be granted under Order 39, roles i and 2. A. I. R. 1926 Mad. 258 = 23 L. \V. 
85 = 92 Ind. Cas. 615. Though relief prayed for Insuit may ultimately be refused, 
temporary injunction can be granted. 89 Ind. Cas. 67S=A, I. R. >925 Lah. 628, 


Proof of waste is sufficient ground for obtaining injunction and appointing 
Receiver. 10 L. W, 551 = 53 Ind. Cas. 760. Where person is out of possession, in- 
junction cannot be issued, unless there is fraud or collusion or irreparable injury, 
A. I. R. 1925 Lab. 167=80 Ind. Cas. 727. Injunction to restrain plaintiff from pre- 
venting defendants from entering and worshiping in certain temples does not come 
under rule i. 3 Pat. L. W. 98= t Pat L. J. 560=38 Ind. Cas. 40. In case of appoint- 
ment of ea-Mu/wu/// 00 injunction is to be issued if there is no danger of waste 14 
A. L. T. 5 t 4 "tt Ind. Cas. 7t8. Where Muhammadan woman having exercised option 
.kn.... .. V, . /ft- of woman restraining them 

■ ' • • 17 A. L. j. J 138=4* A. 134 

ot be issued upon novel con* 


’ '7 = 24 C. W. N. 6t2 = 5S Ind. 
^ 4 ‘ * ting aside fraudulent decree 

against a minor, injunction to stay sate should not be granted unless there Is reason- 
able prospect of proof of minority and fraud. A I. R. >925 337= 

5 P. L.T. 121 =*1 Pat. L.R. 462=75 Ind* Cas. 381. Injunction should be granted 


able prospect of proof of minority and fraud. A 
5 P. L. T. 121=1 Pat. L.R. 462=75 fnd. Cas. 381. Inji 


if Court is satisfied about prima facie right and its Infringement. A. I. R. 1923 Pat. 
209-4 Pat. L. T. 48 = 7 X Ind. Cas. 11. Injunction is to be granted only if it does 
not create totally a new slate of things. 67 Ind. Cas 742 . In n smi tn set aside 
compromise decree passed against plaintiffs during minority, injunction to restrain 
execution cannot be granted. A. I. R. 19** Pat- 34=4 P. L. T. 10=1 Pat. 356=69 
Ind. Cas, 891. No injunction for landlord's restraining tenant from executing his 
decree for possession against siib-ienant can be granted. A. I, R. 1922 Bom. 3 ®S = 
24 Bom. L. R, 378=46 D. 939=66 Ind. Cas. 768. 

Where no case is proved, injunction should not be used. 156 Ind. 

Cas. 698= A. I. R. 1935 Sind laS ; see also 61 C. 814=38 C. W. N. 77 i = A. !. R. 
1034 Cal. 694. An injunction can only be granted under Order 39, rule i, C. P. Code, 
on certain grounds specified therein. 59 M, 74 l~i 6 t Ind Cas. 7 ** = 1936 M, W. N. 
5i=A I. R. 1936 Mad. 276=70 M. L. J. 257. The principles governing the issue 
of temporary injunction are as follows : The applicant must show a fair prtma facie 
case In sopport of the right claimed and an actual or threatened violation of 

■ . - _ ’ . rft-* — damage 5 his conduct must 

should be fair and honest, 
■ ■ ' • 160 Ind. Cas S69=A. 1 . R. 

■ . ■ " ranted merely because the 

ft >e off for it. 15 Pat. 404= 

. • • ■ . 226. 


In a case falling under Order 39, rule 1, it is not necessary that the Court should 
order the petitioner to furnish security to compensate the decree-holder for any loss 

,. u. .-„j u . - ’Jnjanction against him being granted. A. I. R. 

■ inherent power to grant injunction in suitable 

• ■ ' • ■ o{ Order XXXI.K. A. I. R. 1925 Lah. 242 = 

, ■ ■ ' • Appelbte Court ends with passing of decree by 

trial Court in declaratory suit. A. I, R. 1921 AIL 919=43 A. 383= 19 A. L. J. 174 = 
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6i Ind. Cas. 417. Applying to resirala defendant from prosecuting action In foreign 
Court must be done nt very early stage. 24 C. W. N. 735 = 59 Ind. Cas. jjg. 
Where prohibitory onlcr Is made {n Conrt in the presence of parties, no notice of 
it is necessary. 42 A. 9S«i7 A. L. ). ii2y—55 Ind, Cas. 600. 

AppoaL— Appeal lies against an order under rule i, 6 P. L. T. 201 *=>83 Ind. 
Cas 4tl- 


2. [S. •193 ] (1) In any suit for restraining the defendant from com* 

Injmclion ,0 retrain repe- '"‘“‘C? / ?' 

tilion or conrinninco of ’‘.'"'’r compensation IS claimed :n 

breach. loc suit or not, tiic plaintifi may. nl any time 

after the commencement of the suit, and either 
before or after judgment, apply to the Court for a temporary injunction 
to restrain the defendant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a like kind arising 
out of the same contract 01 relating to the same property or tight. 


(2) The Court may by order grant such injunction, on such terms as to 
the duration of the injunction, keeping an account, giving security, or other* 
wise as the Court thinks fit. 


(3) In case of disobedience, or of breach of any such terms, the Court 
granting an injunction may order the property of the person guilty of sucli 
disobedience or breach to be attached, and may also order such person to 
be detained in the civil prison for a term not exceeding six months, unless 
in the meantime the Coutt directs his release. 


(4) No attachment under this rule shall remain m force for more than 
one year, at the end of which time, if the disobedience or breach continues, 
the property attached may be sold, and out of the proceeds the Court may 
award such compensation as it thinks fit, and shall pay the balance, if any, to 
the party entitled thereto. 


Scope.— Temporary mandatory injuactioas are not covered by rule 3 but can 
be issued under s. isi. A. 1 . R. 1927 Mad. 2oi»24 L. W. 854. In absence of 
strong proof Injunction will not be issued for stopping share-holder's meeting. A. I. 
R. 1926 Sind 295. ''Injury” iu rule 2 means an act which is contrary to law. 
Court has inherent power to grant temporary injunction. 2 Lah. L. J. s83=*ss 
Ind. Cas. 403, Suit in High Court, origioal side, can issue injunction against 
defendant to stay his suit on motussil Court if u causes embarrassment or delay 
ol trial of suit. 44 D. 283 = 21 Bom. L. R. 963=>S3 Ind. Cas. 518. No injunction 
will be granted where arbitration proceedings sought to be restrained are merely 
futile and will not result in injury to applicant. But injunction will be issued 
when arbitrator has misconducted himself A I. R. 1927 Sind 182021 S L. R. 
306s 101 Ind, Cas. 160. Order of one Indian Court maybe eflective against per- 
son with jurisdiction of another Indian Court, which like order by English Court 
would be no use against person in foreign jurisdiction. A. /. R. ipji Cal, 379^ 

57C. 1281 *•/«.- r- • r-'*- 

s. 488 is c ■ ' : 

32Cr.L. ... 

temporary , ■ * ' 

or inconvenience which is likely to arise from withholding the imunciion will 
■ • • ■ • .* 'it. 151 Ind. Cas. 862=“ A. 

. ■ ■ . 1 . . • ■ ■ id. Cat 675. If the relief 

practice of the Court to grant, on an > 

will have the practical etfect of granUDu .... 

absence of apparent urgency and injury to the applicant. 40 C. W. N. 
not. Where no prima faeit case Is proved, injunction should not be Issued. 
156 Ind. Cas. C^i^A. I. R. 193s Smd 128. If a suit 1$ pending in a Civil Court, 
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the Court has jurisdiction under this- rule to issue • a temporary injunction if 
it IS satisfied that injury is likely to be caused to the plaintiff. The fact that the 
Court subsequently discovers that the suit does not lie or that it should fail on 
some other ground does' not oust its jurisdiction formerly exercised. 152 lad. 
Cas. 8 i 7 = A. I. R. 1935 All. 106=1935 A. L.J. 139 

Clause (3) of ru’e 2 applies to disobedience generally of an injunction granted 
by the Court. The words ‘ m case of disobedience'' are wide enough to cover 
breaches of ^ injunctions issued under Order 39, rule i, for which breach 
no penalty is elsewhere provided and they aro not limited to breaches of 
injunctions issued under rule 2 alone. A I. R. 1935 Pat. 274=16 Pat. L. T. 
3095 see also A. I. R. 1936 Pat. 23®= Pat. 320=17 Pat. L. T. 61. No 
nijunction can be issued in suit for declaration that a candidate is not eligible 
for election. A. I. R. 1923 Lah. 47=79 Ind. Cas. 233. Under rule 2 Court 
has power to grant ffl/erfwi injunction.^ A. 1 . R. 1933 All. 344 = 55 A. 399=1933 
A. L. J. 290. Grant of injunevon is dependent upon judicial discretion 1932 A L J, 
8 o 3 = A. I. R 1933 All. 86 ; see also A. I. R. 1933 Lah. 1046. Delay is sufficient 
reason for refusing injunction. 14 Lah. 33o-=A. I. R. 1933 Lah. 203. Court should 
not pass order frivolously and vexatiously. /M Where breach has already been 
committed, injunction though cannot be granted under Order 39, rule 2, Court can 
grant it in its inherent powers. 34 P. L R. Si=A. I R. 1933 73 - Where 

— •. 3 — .... — injooction should not be granted. /Wrf; 

ilh unsuitable person is competent. A. I. R. 

. ' ' :ase of injunction restaining import and safe 

fraudulent misrepreseniation is not_ essential. 

' I . Parly not carrying on business in British 

' • jraoting injunction.* 26 S. L. R. 5 i> Person 

lation of property pending decision of appeal 
. . 201=12 Lah. L. J. 309. Order refusing or 

granting a temporary injunction is appealable. A. I. R. 1037 Rang. 150. , , 

• . • • • temporary injunction Is issued Is not 

. 1933 Lah. 203. Injunction can be passed 
• y order of Court. A. I. R 1934 Cal. 403. 

• • • sobey injunction with impunity. A. 1 . R. 

X 93 I Lah. 201 = 12 Lah. L. J. 3095 see also A. 1 . R, 1916 Mad, 574*50 M.L. 

J. 401. 


3 . [S. 494 .] The Court shall in all cases, except where it appears that 
.... the object of granting the injunction would be 
Before granting injunction defeated by the delay, before granting an injunc- 
Couit to direct notice to direct notice of the application for the 

oppo 1 par y. same to be given to the opposite party. 


Scope— Court should issue injunction without notice if object of injunction is 
likely to be defeated by delay *3 But. L. T. 227*64 Ind. Cas. 534. Order merely 
ordering notice is not appealable. A._L R. 1924 Mad. 857. 


4 . [S. 496 .] Any order for an injunction may be discharged, or varied 
, , . . , . or set aside by the Court, on application made 

dS/°d/v«i"dl.°r°.«Sid.! '=1' ’"y d.sMt.,li=d m,h such 


Scope. — Rule 4 is intended to cover two cases w/z., (i) order afterwards becoming 
unnecessary, harsh or unworkable or (a) when urgent order txparte is passed under 
rule 3. A. I. R. 1929 Mad. 803. ‘ 


5 . [S. 495 .] An injunction directed to a corporation Is binding not only 

^ on the corporation itself, but also on all 

bMing on its office S’’"' niemben and officers ot the corporation whose 

persona! action it seeks to restrain. 


Notes.— This rule applies to registered or unincorporated bodies or associations. 
9 Bur. L. T. 247=38 Ind. Cas. 572. 
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Q. [S. 49 S.] The Court may, on the application of any parly to a suit, 
^ .... order the sale, by any person n.imcd in such 

Power to order rotcrim sale. order, and in such manner and on such terms 
as it thinks fit, of any movable properly, being the subject-matter of such suit, 
or attached before judgment in such suit, srhich is subject to speedy and natural 
decay, or nhidi for any other just and sufficient cause it may be desirable to 
have sold at once. 


Scopo — This rule docs net authorise Court O send Commissioner to sell crops 
A. I R. iQjo hiad. 324. tntetlocuiory order without Jurisdiction can be attacked in 
revision. A. I. R. 1932 Lah. 51. 


Delcnlion, prtsetvalion, ins- 7 - P' 'IfO.] (I) The Court may, on the 
pcction, etc., of subject-mailer application of any party to a suit, and on such 
of suit. terms as it thinks fit,— 

Co) make an order for the detention, preservation or inspection of any 
property which is the subject-matter of such suit, or as to which any question 
may arise therein ; 

(fi) for all or any of the purposes aforesaid authorise any person to enter 
upon or into any land or building in the possession of any other party to such 
suit ; and 

(c) for all or any of the purposes aforesaid aultiorize any samples to be 
taken, or any observation to be made or experiment to be tried , which may 
seem necessary or expedient for the purpose of obtaining full information or 
evidence. 

( 2 ) The provisions as to execution of process shall apply, vtulatis mulandit, 
to [Arsons authorized to enter under this rule. 

Notes —Where ihe question is whether certain structure is old or new, commis* 
sion must be Issued under this rule. 37 C. W. N. i 43 - Inveniery of pioperiy can 
be made. 52 Ind. Car. 33. As regards order of production 30 C. L. J. 64* $2 
Ind. Cas 4. An order that a situation should not be altered penalog a suit Is an 
order under this rule. t9jS A. M. L. J. tiy. 


8 . [S. 500 .] ( 1 ) An application by the plaintifT for an order under rule 

. J G or rule 7 may he made after notice to the 
.o bf " defendanl at an, urns alter in.titulinn of the 

suit. 

( 2 ) An application by the dtfendant for a like order may be made after 
notice to the plaintiff at any time after appearance. 

Scope— Improper delay depiivcs right of interlocutory Injunction A, J. R. 
1933 Smd 26»26 S. L. K. 335. 

9 . [S. 501 .] Where land paying revenue to Government, or a tenure 

, . liable to sale, is the subject-matter of a suit, 

the party in possession of such land or 
lhesubj.ct.Ll..r!,("a”it.“ • mEjarta to pay the Goverameot revenue, 

Or the rent due to the proprietor of the tenure, 
as the case may be, and such land or tenure is consequently ordered to be 
sold, any other party to the suit claiming to hare an interest in such land 
or tenure may, upon payment of the revenue ot rent due previously to the 
sale (and with or without security at the discretion of the Court), be put in 
imtrediate possession of the land or tenure ; 

and the Court in its decree may award against the defaulter the amount 
so paid, with interest thereon at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereon at such rate as the Court 
orders, in any adjustoient of accounts which may be directed in Ihe decree 
I assed in the suit. 
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10. [S. 502.] Where Ihe subject-matter of a suit is money or some 

Deposits ol money, efc, in “'‘"f 

CoujL ^ thereto admits that he holds such money or 

other thing as a trustee for another party, or 
that it belongs or is due to another party, the Court may order the same to be 
deposited in Court or delivered to such last named party, with or without 
security, subject to the further direction of the Court. 

Notes —Admission Under Order XII, r. 6 , if insuflicient it is also insufficient 
under Order 39 , rule 10 ; A. I. R. 1927 Sind *5=97 Ind. Cas. 623 . 


• Appointment of Rtcchcrs, 


. . , . 1 . fS. 503.1 (1) Where It appears to the 

Appomtm™ or r.cvcr., ^ conyonioot, llm Coorl moy, 

by Older— 

(rt) appoint a receiver of any property, whether before or after decree ; 

(4) remove any person from the possession or custody of the property ; 

(c] commit the same to the possession, custody or management of the 
receiver ; and 

(d) confer upon the receiver all such powers, as to bringing and defend- 
ing suits and for the realirilion. management, protection, preservation and 
improvement of the property, the collection of the rents and profits thereof, 
the application and disposal of such rents and profits, and the execution of 
documents as the owner himself has, or such of those powers ai the Court 
thinks fit. 


(2) Nothing in this rule shall authorize the Court to remove from the 
possession or custody of property any person whom any party to the suit has 
not a present right so to remove. 


Receiver.— Receiver is not a judicial officer and cannot act as Judge m Court. 
A. 1 R. 19198010. 478-31 Boro. L. R. io8t. Remedy is derived from English 
practice. A I. F, 1927 All. 419. Court can order /wo wofa even in declaratory suit. 
67 Ind, Cas. 383. Court has summary power to pass order in respect of property to 
which pritna fade company is entitled. A. 1. R. i933 Lah. 437. Receiver is a 
public officer. 35 C. W. N. 161 = 58 C. 850 J 57C.1127. 

When can be appointed.— Receiver can 6e appointed when ft is just and 
convenient. A. I, R. 1932 tgs=6i M. L. J. go4 There must be danger of 

waste or desiruction of property. A. I. F. 1933 Sind 231 ; see also 34 C. W. N. 
440 ; A. I. R. 19*9 Lah, 497 ; A. I. R. 19*8 Nag. 93 • 45 Ind. Cas. 224 ; 48 Ind. 
Cas. 1525 44 B. 727=57 Ind. Cas. 553; 46 M. L. J 133=79 Ind. Cas. 561. 

■ ■ ‘ ■■ ■■■■ — “*■ ”?ccivcr is proper. A. I. R. 1927 

. . . ■ appointed to ascertain thereat 

• y executor to submit inventory 

A I. R. 1927 Rang. 135 = 6 Bur. 
L. J. 13. Even m simple claim for money Receiver can be appointed. A. 1. R. 1929 
Mad. 184 = 52 M. 938. An executing Court can appoint a Receiver for realisation 
of property outside lurisdiction. 61 Ind. Cas. 753. As regards Court's power 
lo appoint Receiver in other cases, wrfr 55 C. 249=A. I. R. 19*8 Cal. 256; A. I, 

R. 19:7 Lah. 6s ; 90 Ind. Cas. 611=26 P. L. R. 576; 52 C. 513 = 88 Ind. Cas 
8265 30 C. W. N. 818 (P. C.)=47 A. 385=5* L A. 262; 78 lad. Cas. 84=18 

S. L. R. 303; 73 Ind. Cas. 600=5 Lab. ll J. 533. Appointment of Receiver 
for equitable execution by Calcutta High Court IS good though colliery was situate, 
outside limits of its jurisdiction. A. I. R, 1930 Cat, 502 = 57 C. 964 = 340. \V. N 
238. Mere apprehension that defendant would wrongfully dispose of property is 
not enough for appointment of a Receiver. A. I. R. 1936 Lah. 102. The words 
“just and conveniem*’ in rule i, do not mean just or convenient to one party or the 
other but just or convenient according to judicial notions of wh it is rigut and just 
A. I. R. 1935 Mad. 875=159 liii. Cas 93 A Court caiimt appoint a Receiver to 
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take charge cf proptrty which is in the possession of third parly and when that 
patty dattns to be in possession thereat in h« own tight. A. 1. R. *935 Rang. 398. 

Effect of appointment ~\Vhere a Receiver is appointed by Court, he takes 
possession of the property on behalf of Court. 71 tnd. Cas. a93*»43 hf.L.J.3ii, 
An order appointing a Receiver ol the property of the judgment'debtor does not 
stay execuiior. 62 Ind. Cas. 469-2 Pat- L. T. 618. Property in possession of a 
Receiver is in the custody of the law and cannot be selted under a writ of attach* 
meet or execution. Court can in its discretion refuse to permit a sale of the 
property. 68 Ind. C-ns. 826— 43 M. L j. 211 — 47 M. 47 ; see also A. I. R. 1930 
Mad. 4 ; 79 led. Cas. 632 ; 71 Ind. Cas. 293. Appointment so long lasts, must be 

» t Ti .^.,1.1. c. ‘-question possession of Receiver. 

" ramount title are not affected 

• . The rule that possession of 

■ not apply to third parties until 

■ I actual i»ssession. 27 C. W. 

N. 38=37 C, L. J. 363. Receiver alone and no one else represents the estate. 
No leave is accordingly necessary for suing him. A. I R. 1924 AH. 40 — 21 A. £.. J. 
737-46 A. 16-75 Ind. Cas 57. Where a person who is to be appointed Receiver 
is asked to produce securltyi he is not appointed til! he produces security. 71 Ind. 
Cas. 293. 

Application for appointment— Application to be made in open Court. A. 
I. R, 1927 Dom. 236— 39 Horn L R. 314 Appication should be made promptly. 
A. I. R. 1926- Cal 1092. Kotiee to opposite patty ii not necessary. The main 
object is to preserve property and the Court Is to see that. 71 Ind. Cat. 743} see 
also 67 Ind. Cas. 606 j 43 C. 986-30 C W. N. 1009. 

Discretion of Court— Court has wide discretion but should be cautiously 
exercised. A. I. R. 1927 l^^ng 133—6 Bur L. J 13 ; 26 P. L. R. 228-88 Ind. 
Cas. 562 J 28 C. W, N. 86-77 Ind Cas 783 j 6t Ind Cas 112 5 35 Ind. Cas. 50 } 76 
Ind. Cas. 583 ; 33 C. L J 567-34 Ind Cas^ 693 ; 36 C. W. N 883 (P C.)-A I. R. 
1932 P. C. 191 s A. i R. 1937 tab 82 { A I. R. 1933 Rang. 94. Two Receivers 
by different Courts cannot be appointed for same property A. I. R. 1933 Lah. 671. 

Interim Receiver.— Appointment of interim Receiver pending final appointment 
of common manager under s. 93 of the B. T. Ac*, can be made under special circum- 
stances 34 tod. Cas. 83. 


ueight ID appointing Receiver. A I. R 1929 Pat. 114. 

Powers of Receiver.— Receiver is the representative and officer of Court He 
Is the hand of Court A. I. R. 1928 Cal. 402. A Receiver has none but expressly 
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Special leavo of Court IS sot necessary for giving notice to quit or to sue for com- 
pensation for use and occupation when the Rece-.vcr is given full powers, to Bur. 
L.T. 244 = 38 Ind. Cas. 92. Fossiioo and duties of common mamgcr of estate 
appointed by Court and of Receiver of property appointed by Court ate analoiious. 
59C. 961 = A I. R. 1932 Cal. 275. . 

Fritna facie case — Plainiiff must show fritna fdcie good title and strong case 
'■■ ■ ■ ' . Ifjjj Cas. 167 ; A. I. R. 


yr Al. L. J. 629 


Eg Ind. Cas. 104 ; 3 P. L. T. 
. ■ Si. On an application under 
‘ceiver, the plaintiff in order 
• - has no title to the propeny 
! ' ^as. 838 ; see also A. !. K. 
.•a, , A.I. R. 1936 Mad. 966=* 


Meanings of words. — Person in clause (b) denotes a person other than a 
“Receiver." A. 1. tR. 1934 Mad. 6i4»46 M. L. J. 196=78 Ind. Cas. 625. Person in 
sub'section (2) denotes persons intrusted in the property and in possession or 
custody of It prior to the passing of an order appointing a Receiver. 53 €.319= 

A. 1. U. 1926 Cal. 593. 

Mortgage-suit.— Where mortgage is void. Receiver should not be appointed on 
application by mortgagee. A I. R. 1930 Rang. 271. Receiver can be appoimeJ 
in mortgage-suits if found convenient A I- R. ‘9*7 Sind 230 ; see also A. I. R. 
1929 Lah. ?8o 5 A. 1. R. 1929 Mad. 138 ; A. 1. K. 19:7 Sind 230 5 A. 1 R. 19:6 
Cal. ie>c6 5 A 1. R. 1926 Cal. 978 ; 87 Ind. Cas. 375 ; 85 Ind. Cas. 737 ; 56 Ind. tas. 
839=47 C. 418 5 43 Ind. Cas. 533 j 3* lod. Cas. 691 ; A. l.R. 1935 Oudh497“i935 
0. W. N. 1118 5 A. I R. 193S Mad. 825=159 Ind. Cas. 93 5 A. I. R. J93S Mad. 410 
= 1935 hi. W N. 351 1 A. I. R. »935 Rone. 525 ; A. 1. R 1935 Lah. i7*» 16 Lab. 366. 
Receiver can be appointed in suit by simple mortgagee. A.I.R. 1933 M^d. 570 (F. B.) 
= 56 M. L. J. 322 } A. I. R. 1933 Mad. 447 ; hut see 13 P. L. T. 525= A. l.R. 1933 
Pat. 360. Equitable mortgagee is emitled to appointment of Receiver. A. L K. 
1933 Lah. 83. Receiver in mortgage-suit must maVe over Income of the property 
towards moitgage due in preference 10 assignee. 54 M. 55$= A. I. R. 1931 Mad. 
636. Receiver can be appointed after decree for sale. A. I. R. 1932 Cal. 194. An 
order appointing a Receiver in execution of a mortgage decree does not bind a 
person not a party to the suit. 4 P. L. W. 4<4*45 Ind. Cas. 177. Where a Receiver 

• I I - - •• ’ • J. proiec- 

. • :c without 

, and the 
that it is 

37 = A. I. 


36 Rang. 
; A I. R. 


= 17 Pat. 


II. 493 (F. 


Partition suit— The Court can appoint a Receiver m a pending partition suit 
between co-owners or co-sharers for the protection of the property in suit or the 
prevention of an Injnry to such property. A, I, R. 1926 Sind 37 = 208 L. R 201 = 
89 Ind. Cas. 104. Plaintiff must show /tr/Mu/orre care and danger of waste. 72 
ltd. Cas. 569 The Court should appoint a Receiver, in a partitioo suit, between 
tnembers ^ joint-family only by consent and especially where the family property 
consists of land. 55 Ind. Cas. 827=21 Bom. L. R. 217 ; See also 85 Ind. Cas. 93 = 
3 Pat. 964. 

Partnership suit — A Receiver can be appointed in a suit for dissolution of 
partnership. 89 Ind. Cas. 593 = A. 1 R. 1925 Rang. 287 = 3 Rang. 195 ; A. I. R. 1934 
Cal. 444. No transfer of ownership of the partnership assets from ihe panner to the 
Receiver is affected by a Receiser’s application to take charge of such property. 
91 P. R. 1917 = 36 Ind. Cas 980. 

Miscellaneous cases.— Appointment of Receiver for equitable execution by 
Calcutta High Court is good though colliery was situate outside the limits of its 
jurisdiction. A. I. R. 1930 Cal. 502 = 51 C. L. J. 209=34 C. W. N. 238 = 570.964*= 
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T28 lod. Cas. 97. In a suU In the lifetime ofa Illniu widow to have the alienation 
declared void, a receiver should not be appointed, A. I. R. 1930 Dom. Com. 

L.R. 1013^541] 1013054 n. 837. In case of joint ownership appointment of 

receher for the whole property Is bid. A I- R* I927 Rang. 179-joi Ind. Cas 717. 
In a moripage decree appointment of receiver to collect debt Is good. A. I. R. 1938 
t>. — ..t, £ T > — tiiL... .t_ advice of other heirs 

•• ..... . ppointed. A. 1. R. 1928 

t' . ■ ■ s ...•■■ I ■ > personal decree against 

■ - • . .. . . - • • • being passed against him 

■■■■ ■ possession of the estate 

avhich is in any my connected with property m the suit and a Receiver appointed 
for it. A. I. R. 1926 Mad. 797-23 L.\V. 650 ; see also A. I. R. 1936 Cal. 1091- 

96 Ind. Cas. 30 No receiver could be appoi * '-..t,,-.. •. 

conduct was alleged, died 91 Ind Cas. io5. 

Instance of a simple contract creditor unless I • * *1 • • 


• the satisfaction of dower 

the person In actual posses* 

sion as manager is a poor man is not an adequate reason for appointing a Receiver. 
43 A. 311-19 A. L. J 50=60 Ind. Cas. goi. Asa trust-property cannot be sold 
in execution of a decree against the trustees, a Receiver for ludgment-debtor’s 
property should be appointed for satisfaction of decree-holder’s claim. 30 C, L. J. 
231-57 Ind. Cas. 70 ; sec also 37 C. L. J. <17“7S Ind. Cas. 417. (Impartible estate). 
Under this rule the Court has power to appoint a receiver of an estate and to direct 
to accept the award of the land acquisition Collector on behalf oi the claimants. 
• *«•«.. .. of deceased are in the 

• ' ■ .... ‘ • left by the deceased, 

• ' . • * the deceased is no 

grounu lor appointment ot a receiver. /V. 1. iv. 1934 King. 153 Tbere is a dis* 
unction between the practice of appointing a receiver jn the case of a general 
creditor and m the case of .a creditor who has aright against a specific fund or estate. 
A. I. R. 1936 Lah. 102. Section $1, C. P. Code, prescribes the procedure in execu* 
lion and lays down that the Court may on the application of the decree-holder 
order execution of the decree by appointing a receiver. A. I, R. 1936 Lah. 339 
-162 Ind. Cas 86r. Where the judgment-debtors are in possession of the pro- 
perty by virtue of their having fornisned the security demanded from them by the 
Court as a condition of execution being stayed, the decree-holder has not a present 
right to remove them from possession. A. I. R. 1936 Oudh 370— 193S 0. W. N, 
595. A receiver appointed in execution is quite as much as a receiver appointed 
in a suit, an officer of the Court, and holds moneys collected by him subject to the 

order of the Court. 69 M. L J. 534— >935 M- W. N. 1078-A. I. R. 1935 Mad. 
1046. A receiver can be appointed in a suit on promissory-note. A. I. R. 1935 
Rang. 398. 

Trust. — When a Receiver can be appointed, vi/ie 3) C. W, N. id2J P. C. ; A. I. 
R. 1937 Sind 337 J A I. R 1926 Cal. 1092 ; 29 C. W. N. 836 j 68 Ind. Cas. 565 ; A. 
I, R. 1936 Cudh 337 ; A. I R 1937 B. 124. 

Suit by or ngainet Receiver — Leave of Court essential for Receiver to sue 
or be sued. A. I. K. 1928 Ring 175=6 Rang. 268 , see aUo A I. R 1928 Pat. 321 ; 
A. I R. 1917 Pat. 297 ; 73 lod Cas 456—44 M L J. 4^7 ! 76 Ind. Cas. 441 ; 69 

Ind Cas. 39- ' - •• - - - j . , 

action can j ■ . ■ • ... 

to determin 

I. R. 1926C • I 

appointing 

with his cot ■ • , 

379. A third party who may be entitled to possession is not kept out of possession 
by the .appointment of a receiver and the Court will readily give leave to sue its 
receiver if it is satisfied that there is a case to be tried so that the claim of the third 
party may he tried in the presenceof the receiver A. 1. R. 1924 Pat. 491=3 Pat. 
357 = 5 P. L. T. 243=78 Ind Cas 620. Owner of an estate cannot file suit for 
account ag.ainst .a tahulder appointed by a receiver for his estate A. I. R. 1921 
CaI.Si6=26C. W. N. 992— 62 lad. Cas 768 ACourtgrants leave to continue a 
C. P. Code— 96 
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suit inslituted by or apatnst a receiver of the Court commenced without such leave, 
provided a proper case is made on the merits. Tlie Rrant of subsequent leave will 
cure the defect. 46 C. 352 = 23 C. W. N.495“S8 Ind^ Cas. 486. Permission to 
institute a suit is implied in permission to conduct a suit. A permission granted by 
a Court to sue a receiver relates b-ick to the time of the institution of the suit. 63 
Ind. Cas. 843. Court's sanction for institution of a suit against the receiver is re- 
quired merely to enforce due respect tow.irds Courts of justice and omission to do 
so does not affect the jurisdiction of the Court. 15 L. W. 289=42 M. L. J. 339=70 
Ind. Cas. 759 5 but see 21 A. L J. 737=46 A. 16=77 Ind. C.as 57. Where it has been 
held that a receiver holds the estate on behalf of the Court. The estate does not 
vest In him, nor does he in any way represent if. Leave of the Court is required to 
sue him to find the estate. The omission to get leave of the Court to institute a suit 
against a receiver can he made good while the proceedings are pending. 61 Ind. 
Cas. 888 5 see also 43 M. 793 = 12 L. W. 331 = 59 Ind. Cas, 568 5 22 Bom. L. R, 319 
= 56Ind.Cas 424. A party has toobtaln the leave of a Court to sue a receiver not 
as per provision of any statute but in the exercise of the Inherent power which every 
Court possesses to prevent acts which constitute or are akin 10 an abuse of its 
authority. A Court should not refuse to leave to sue ordinarily. 4 P. L J, 20=(igi8) 
Pat. 337=47 Ind. Cas. 719. Courtis empowered to authorise receiver to bring suit 
In his own name. A. I R. 1937 Bom. 244. 


Discharge of Receiver.— His functions coodouc until discharged. 89 Ind. Cas. 
Lab. 442 ; see also 61 Ind. Cas. 562 = 13 L. W, 367. Neither a decree nor 
the pendency of the appeal against that decree will put an end to the authoiity of the 
‘ ■ • *- ,3^ Ind. Cas. 69; see also 20 C. W, N. 7S9 } 

. • 13 5 A. I. R. 1929 Bom. 279=31 Bom. L. F. 320. 

I also dismiss him. A. I. R. 1931 All. 72 ; 75 Ind, 
. A Receiver should be discharged if he is found 
• • . • 114. 


Possession of Receiver— Receiver is not agent of judgment-creditor. A. I. 
R. 1930 Mad. 4. The object of appointing a receiver is the safeguarding of property 
for the benefit of those entitled to it. His possession is on behalf and for (he 
benefit of all the parties to the suit lu which he is appointed, and is in possession 
of ail the said parties according to their titles. The property in his hands is In 
eustodia legit for the person who can make a title to it. The title of the real owner 
is in no way affected either in theory or principfe by his appointment. He collects 
and receives the rents, issues and profits not upon his own title but upon the title of 
some other persons, parties to the action. A Receiver fs not the representative or 
agent of the party or parties but of the Court m the sense that he acts in the 
interest of neither plaintiff nor defendant but for the common benefit of all parties 
interested. A. I. R. 19:6 Cal, 385=52 C. 9M=4i C. L. J. 571 = 90 Ind. Cas. 851 ; 
seesJso A. L JL J924 Cal 6oo=39C.L.J. 40=79 Ind. Cas. 520. The rule that the 
possession of a receiver may not be disturbed without leave, does not apply, so far 
as third persons are concerned until a receiver has been actually appointed, 
and. is in possession. 23 C. W. N. 952 = 29 C. L. J. 424. The only ground upon 
which Receiver's possession c.an be resisted is under rule i (2). 48 Ind. Cas 779 
The words ‘‘any person” in Order XL, r I (x], are not confined to persons who are 
not parlies to the suit, la L, W. 254=61 Ind Cas 603, The possession of the 
Court through its Receiver is possession on behalf of the party finally held to be 
entitled to the properties in dispute and does not suspend the operation of adverse 
possession of the successful parly. 40 1«*d. Cas. 53=5 L. W. 690=32 M. L. J 85 

Appeal— No appeal lies from order removing a Receiver from office, 1931 
A. L. J. I3i see also A. I. R. 1933 Pat. 293 Appeal lies against order under this 
’ • * I. R. 1927 Kang. 139=5 Rang. 99= 

: . . ' ih. 900= too InJ. Cas. 293 • A. I. R. 

Oudh 337 = 193^ O. W. N. ii3t = 

, • 4 ■ lirectioas to restore property is not 
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(a) fails to submit his accounts at such periods and in such form as the 
Court directs, or 

(^) fails to pay the amount due from him as the Court directs, or 
(c) occasions loss to the property by his wilful default or gross 
negligence, 

the Court may direct his properly to be attached and may sell such property, 
and may apply the proceeds to make good any amount found to be due from 
him or any loss occasioned by him, and shall pay the balance (if any) to 
the receiver. 


TV”. B.—For local amcedment io Madras, — Fftfa infra. 

Notes.— A. I. R. 1931 Mad. y6o ; 55 Ind. Cas. 15 ; S6 lud. C.as. 246 ; A, I. R. 
1930 Pat. 232 ; A, I. R. 1927 Ran^ 334=6 Dur. L. J 15 ; 92 Ind. C.is. 631=3 Rang. 
315 ; 40 C. W, N. 479 J 70 L. J aSa^A. I. R. 1936 Mad. 3:1=43 L. W. 460. 

Appeal— 70 Ind. Cas 293 ; 43 M. L. J. 707=69 Ind. Cas 203 ; 65 Ind. Cas. 
403; 4 S B < 59=59 Ind. Cas. 421 ; 54 lod. Cas. 207; A I. R, 1934 All. 937«i5o 
Ind. Cas. 750. 


5 . [S. S04.] Where the property is land paying revenue to the Govern- 
„ aient, or land: of which the revenue has been 
pointed KKiver ^ ^ “ redeemed, and the Court conjideis 

that the interests of those concerned wjU be 
promoted by the managemeoi of the Collector, the Court may, with the 
consent of the Collector, appoint bio to be receiver of such property. 


ORDER XLI. 


Appeati from Original Deertes. 

1 . [S. 1341 .] ( 1 ) Every appeal shall be preferred in the form of a 
- , , memorandum signed by the appellant or his 

form of appeal. pleader and presented to the Court or to such 

What to accompany memo- officer as it appoints in this behalf. The memo- 
randum. randum shall be accompanied by a copy of the 

decree appealed from and (unless the Appellate 
Court dispenses therewjth) of the judgment on which it is founded. 

( 2 ) The memorandum shall set forth, concisely and under distinct heads, 
the grounds of objection to the decree appealed 
Contents of memorandum. from without any argument or narrative; and 

such grounds shall be numbered consecutively. 

I/. —For local amendments in Lahore, Madras and Rangoon —Vid: infra. 

Scope of Order 41 .— There is s tendency on the pan of the subordioate 
Conns to ignore the provisions of order 47 and to set aside the decrees of trial 
Courts in us entirety. 59 B- 435=37 Bom. L, R 247 = A I. R. 1935 Bom. 232. 


Notes.— Copy means copy only certiRed. A t. R. 1929 Lah. 771 Copy of 
the decree should be produced. A. I. R. 1930 ■ « • r .. . , . 

should only be filed. A. I. R. 1931 Lab. 202. " . . . ■ 

the final adjudicature of the rights of pattK ■ ' ' 

obtaining a copy of the decree andjudgme .... 

845 P. C. Court can dispense with filing copy oi judgment. A. 1. tv lyjo Nag. I Ji. 
Where a detailed jodgment has been filed in a connected suit the Court may 
condone the error of a counsel A. I R 1930 Lah. 935 = 130 Ind Cas. 519. The 
copy of the trial Court's order on the — ’ — ' ' -.w.- presen- 
ting an appeal and the presentation • • . ■ ground. 

JO P. L R. 236 ; see also A. I. R 19*9 ' • appeals 

in case disposed of by single judgment . able the 

appellant to pay Court-fee on the value of consolidated appeals and file one 
vakalalnama. A. I R. 1930 Mad. 376=53 M. 24S. Under this rule, litigant has 
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no option to file or not to file a copy of judgment but Judge alone can dispense 
with it A. I. R. 1918 Nag. I3I = jo 6 Ind. Cas. 57. Appellant need not file with 
Memorandum of Appeal a copy of an itt/eriin Order which he does not 
want to attach. A. I. R. 1927 Lah 6290103 Ind. Cas. 234 ; sea also A. I. R. 
1927 Lah 64 o>= 103 Ind. Cas. 73 It is a condition precedent to there being a valid 
Memorandum of Appc.al that it should be accompanied by a copy of the decree 
appealed from. A 1 . R. 1923 Mad. 482-17 L, W. 352 = 44 M. L. J. 279-72 
Ind. Cas. 308 ; see also A. 1 . R. 1927 L.nh. 423—28 P, L. R. 272 ; A, I R. 1927 Lab. 
912- 100 Ind Cas. 810 : A. I. R. 1915 Nag. 52 — 81 Ind. Cas. loot ; 65 Ind. Cas. 
6S ; 67 Ind. Cas. 670—3 Lah. L. J. 255 ; 77 Ind. Cas. 54 r — 3 Lth. 2t5 ; 14 L K. 
879 (Rev) ; 58 D. 573-36 Rom. L. R 2c^4— A. I. R. 1934 Bsm, 4S9. It doubtful 
whether as a matter of law an application for review must b: accompinieJ by a 
copy of the Order or judgment sought 10 be reviewed. A I R. 1935 Pat. 486 — 
16 P. L. T. S9 j. The Memorandum of Appeal shall be accompanied by a copy 
of that part of the decree which 11 appealed from and against which the grounds 
of appeal are all directed. 40 C. W. N. 1298— A I. R 1936 Cat. 751. Where the 
papers which accompanied the Memorandum of Appeal were Urdu translations 
of the judgment and decree of the lower Court, there is no proper appeal before 
the Court. 38 P. L. R. 288. Person presenting the appeal must be duly 
auihoiieed. A.I. R. 1936 Lah. 195; 1930 A. L. J 39t-A. I. R. 1930 All. it-, 
A Memoraadum of Appeal or revision to the High Court should only contain 
very briefly and concisely the grounds upon which it is contended the Court's 
decision, is wrong. 58 M. 771—41 L. W. 257—1935 M. W. N. 172 — A. I. R. 
1935 Mad. 282-68 M. L. J. 218. The admission of a defective Memorandum of 
.^ppeal operates as decision and bars a later objection when the defect is quite 
obvious. A. I. R. 1927 Lah. 451 — 109 Ind. Cas. 397. A plaint or Memor.andum of 
Appeal can be presented during a vacation or even on a Sunday, provided It is 
preseuied to a proper oQlce and that officer receives it. 2 Pat 264-71 Ind. Cas. 
436-3 P. L. T, 820. A second appeal should be presenied with unaties'ed copy of 
first Court’s judgment, when an at esied copy is applied for, but the report is that the 
record cannot be traced. A. I. R. 1926 Lab 404. 


2 . [S. S 42 .] The appellant shall not, except by leave of the Court, urge 

' - , . . . , . or be heard in support of any ground of object- 

«■ •'>' of 

’ appeal ; but the Appellate Court, in deciding 

the appeal, shall not be con&oed to the grounds of objection set forth in the 
memorandum of appeal or taken by leave of the Court under this rule : 

Provided that the Court shall not rest its decision on any other ground 
unless the party who may be alTected thereby has bad a sufficient opportunity 
of contesting the case on that ground. 

Notes — Poiots net raised in memorandum of appeal should not be goae iato. 
33 C. W. N. 559 J see also A I R. l'*— ' ' -*• "* . a * t> urifi . .v r n 
J926 L3b. 11. 54 Ind. Cas 631; ( : 

evidence is on record or when the gr 
Ind. Cas. 800 ; see also A. I. R 1931 ' 
on his grounds, 33 C. W. N 150. 

limitation with Court’s permission. A. I. R.1931 Raog. 314. 

3 . [S. 543 j ( 1 ) Where the memorandum of appeal is not drawn up in 

o . 3 1 the manner hereinbefore prescribed, it may be 

mSSum .ejected, or be to the eppellent for'the 

purpose of being amended within a time to ba 
fixed by the Court or be amended then and there. 

( 2 ) Where the Court rejects any memorandum, it shall record the reasons 
for such rejection. 

( 3 ) Where a memorandum of appeal is amended, the Judge, or such 
officer as he appoints in this behalf, shall sign or initial the amendment. 

W. 5 .— For local amendments io Allahabad, Bombay and Oudh. — Vi,ie infra. 


Notes — Misdescription of respondent can be amended. 21 C. W. N. 774. 
Time-barred appeal cannot be rejected. 60 Ind. Cas 493. Amendment cannot b 
allowed after great dehy. A. 1 . R. 1926 Lah 626. Insufficiently stamped ap 
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can be rejected. A. I. R. 1929 All. 75. Deficit in stamp is no cround to reject 
appeal. A I. R. 1923 All. 319=21 A- L. J. 333=74 Ind. Cas. 757. 

4. [S. 544] Where ihere are mote pUintilTj or more defendants than 

On. of ssvernl plainffTs nr ““ J'T 

defendants may Obtain rever- o" any ground common to all the 

sal of whole decree where piainitffs or to all the defendants, any one of 

It proceeds on ground com- plaintiffs or of the defendants may appeal 

mon to all. {lOm the whole dcciee, and thereupon the 

appellate Court may reverse or vary the decree 
in favour of all the plaintiffs or defendants, as the case may be. 

Notes. — Rule 4 does not apply when one of the appellants die*. A. I. R. 1934 
Lab. 206. In appeal by one, decree in fax'our of .il!. can be passed. A. I. R. 1929 
an A I T> , — . . „ 1932 All. 710. 

' ‘ . IS doubtful. 


.1 • ■ es is brought 

A, 1. R 1926 

Mad. 991 5 see also A. 1. R. 1927 Pat.'io3 ; A. I. R.‘ '1927 All. 311 ; A I. R 1926 
All. 64- Common ground is essenu.!! condition to apply rule 4 40 Ind. Cas. 184. 

Court can vary decree in favour of persons not party to appeal. 63 Ind. Cas, 973; 
23 C. W. N. 37a 5 60 Ind Cas. 4^0 ; 35 Ind. Cas 547. This rule applies to appellant 
only. A. 1. R 1926 Cal 33S“30 C. \'/. N. 4S = 90 Ind. Cas. 9S6 One plaintiff can 
appeal by malting other respondents no lad. Cas. 250 ; see also A. I. R. 1928 
Lah. 43" 106 Ind. Cas 313 5 A. I. R 1927 Nag. 406=99 lod. Cas. 104 ; A. I R 1939 
All. 393" H9 Ind. Cas 434 ; A.f.R. 1925 MaJ. 235-82 Ind. Cas. 420=20 L.W. 403 1 
8x Ind. Cas 484-A.l.R. 19:4 Oadh 3S5 ; 31 C.L.). 7S“24 C.W.N. 4b3“5S hid.Cas 
154 ; 63 Ind Cas. 95 ; 61 C. 919 ; 15 Lab. 667 ; 59 C. L [. 318 Rule 4 does not 
authorise one plaintiff to proceed with the appeal without making the other plaintiffs 
parlies thereto. 21 A. L. J. 91=45 A. 286=71 Ind. Cas 321; 53 Ind. Cas. 548. 
Appellate Court has no power to set aside decree from which no appeal was filed. 
116 i’. R. 1919 = 53 Ind. Cas. S83 AU plaintiffs interested in claim must be made 
respondents. 66 Ind. Cas., 780=3 P. L. T. 456. The appeal is incompetent if 
one of the necessary parties in whose absence tbe appeal could not proceed, was 
not on the record. A. I. R. *928 Cil. 184=326. W N. 299 = 4? C. L. J. 82. 
Respondent can be made appellant and decree can be passed m his favour. A. 
I. R 1930 All. 786 Appeal not filed by all sanctioned under s. 9*. C. P. Code, 
IS incompetent. A. 1. R 1927 Lah. t8o= 100 Ind Cas. 838 Court may vary decree in 
favour 0/ person not party to appeal 63 Ind. Cas. g73 5 60 Ind. Cas. 460 ; 23 
C. W. N. 372 5 35 Ind. Cas 547 ; 31 Ind Cas. 885 ; 44 lod. Cas. 480 , 40 M. 
846 = 41 led Cas. 544 , 35 Ind. Cas. 743 . R“le 4 >* limited to a case of appellants 


by one alone without impleading others IS competent. 40 C. W. N. 5 S 3 =A. I. R. 
1936 CaL 424=165 Ind. Cas. 606; sec also A. I. R. 1936 Lab. 613 = 165 Ind. Cas. 
66 ; A. 1. R. 1936 Pesh. 20=160 Ind. Cas. 1005 , 157 Ind. Cas 502 = A I. R. 1935 
Pesh. 106. 

Slay 0/ proceedings ani of Execution. 

5, [S. 545.] (1) An, appeal shall not operate .as a stay of proceedings 
widet a decree ot order appealed from except 
Stay by appellate Court. so far as the appellate Court may order, nor 

shall execution of a .decree be stayed by reason only of an appeal having 
been preferred from the decree ; but the appellate Court may for sufficient 
cause order stay of execution of such decree. 


(2) Where an application is made for stay of execution of an appealable 
„ , _ ... , decree before the expiration of the time allowed 

11X0™°“ fo.appcilinsteet.om, the Court which passed 

the decree may on sufficient cause being 
shown order the execution to bo stayed. 
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(3) No Older for stay of execution shall be made under sub rule (1) or 
sub-rutc (2) unless the Ccuit making it is satisfied — 

(ri) iliat subslaniial loss may result to the parly applying for stay of 
execution unless the order is riiade ; 

(i) that the application has been made without unreasonable delay ; and 

(c) that security has been given by the applicant for the due performance 
of such decree or order as nlay ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), the Court may 
make an <x parte order for slay of execution pjnding the heating of the 
application. 

N. 5 .— For local amerdment in Madras.— f'/A infra. 

Notes — Mere fillnj; of appeal does not stay proceedings. A. I. R. 1930 Pat. 
217 ; 46 C. 670=23 C. W. N. 721. (P. C.). High Court cannot stay proceedings in 
Revenue Court. A. 1 R. 1931 AH. 57. Rules does not apply to a revision A. I. 
R. igig Lah. 167. Rule $ is not confined to e'cecution but applies to final decree 
proceeding also. A. I R. 193a Lah. io 3 i see also 31 P. L R 216. An appellant 
before filing an appeal can obtain an order for stay, 23 C. L. J 310. Stay of exe- 
cution is cfTective when communicated to the Loivcr Court. 43 Incl. Cas. 2x4 ; 41 
Ind Cas 7S2. A stay of execution can not be granted where judgment-debtor does 
not file security. 2 Lah. L J. 330. The execution ol-a decree for possession of 
property, movable or immovable, should not be stayed unless all the conditions of 
rule 5 (3) are satisfied. 61 tnd. Cas. 827. The burden of proof is on the appellant 
to show that substantial loss may result un'ess execution is stayed. A. 1 . R, 1934 
Nag. 160-150 Ind. Cas. 59. Though rule 5 docs not empower Court impose terms 
prior to granting Slay, yet it prohibits stay except in the circumstances mentioned 
in clause (3) of the rule. A. I R. 1934 Nag. 160—150 Ind. Cas, 59 { 35 P. L. R, 
727 5 40 L. \V. 650-151 Ind Cas 687, A - 1 R. 1935 Nag 16. In cases relating 
to possession of land it is ordinarily desirable not to disturb the possession of a 
p.irty unless good ground 10 the contrary 1$ shown to exist. A. I R. 1934 Lah. 361 - 
150 Ind. Cas. 9^5, The mere fact that an appe.al has been filed .against a prelimi- 
nary decree is no justification whatsoever (or staying the band of the Court below 
and ordering it not to go m the ordinary course with the proceeding leading up 
to the final decree. 158 Ind Cas 894-37P-L.R. 259-A. I. R. 1935 Lah i8r. 

Proceedings under 8 141 cannot be suyed under rule s by filing appeal. 117 Ind. 

Cas. 288-A. I. R. 1929 Nag. i 3 S. Surety beyond jurisdiction cannot be accepted. 
A. I R. 1929 Lah. 161 — 112 Ind. Cas 689. Mere filing of appeal Is no bar to 
execution. Court may stay on taking security. A I. K. 1927 Mad. 416-52 M. 
L. J. 182 : A. 1 . R. 1924 Lah. 602—76 Ind. Cas. 174. In an application by the 
j'udgment-debtor for staying execution pending disposal of appeal, the balance of 
convenience should be looked to. 79 Ind. Cas. 188= I P. L. K. 393 — A. 1 . R. 1933 

Pat. 597=4 P. L. T. 508 ; A, I. R. 1922 Lab. 364=99 Ind. Cas. 763 ; A I. R. 1922 

Lah. 185 = 77 Ind. Cas. 327. 

Hypothecation bond executed to stay execution can be enforced by suit only not 
by execution proceedings. A I. R. 1931 AIL 65 — 1930 A L. J. 913 — 52 A. 964 , 117 
Ind. Cas 65. Judgment-debtor cannot cancel security bond when he has obtained 
stay (hereon on the ground that it had not yet been accepted by the Court. A. I. R. 
1929 Lah. 769— 30 P. L. R. 27S— 116 Ind. Cas. 224. Amount of security in case of 
mesne undetermined should not be paid. A. I. R. 1929 Lah. 161 — 112 Ind, 

Cas 689 . Uncommunicated stay order aoes riot annul a sale held where decree- 
holder is purchaser. A. I R 1927 All. 401 (F. B) = 2SA L. j 530= 102 Ind. Cas. 
665: but see 33 M. L. J 515=41 M 151 (F B.)=»43 Ind. Cas. 214. Notice of 
application for stay mujt be grven 10 decree-holder. 79 Ind. Cas. I— $ P. L. T. 556. 
A Couit cannot stay execution upon a mere vague speculation. 58 Ind Cas. 442, 
Unless irreparable injury will otherwise be caused, stay ol proceedings for taking 
accounts should not be allowed. 61 tod Cas 9 Unless it has seisin of the casein 
which the sale is ordered to take place an Appellate Court cannot order stay of 
sale. 43 A 513 = 19 A L. J 462-63 InJ. Cas 837. Matters relating to stay of exe- 
cution are governed by s 47. 75 Ind. Cas. 789— A, I R. 1925 Lah 65. ’Order re- 
jecting security is in t appe.alable, A. I. R. 1927 Lah, 527. An order granting in- 
juncuon staying execution is appealable. A. I. R. 1927 Mad. 592— 52 M. L J. 670 
— 102 Ind. Cas. 395. ’>o appeal lies from order refusing to st.iy. S, 1 . R. 1927 Lab 
235=100 Ind. Cai. 76 No appeal lies on Order staying execution. A. 1 , K. i 
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Lab. 852 = 28 P. L. R. 607 = 9 Lah. L. J. 193 = 100 Ind. Cas. 23 ; see also A. J. R. 
1926 Cal. 8jO} but »ee A. I. R. J924 Lah. 631=75 lod. Cas. 615, In case of loss of 
security bond, ihe presumption is that it Is jd proper form. A. 1. R. 1035 Nag. 16 
= 31 N, L. R. 172. 

Where a surety undertakes to be bound by any decree passed, he is bound by 
consent decree as well. A. I. R. 1935 Nag. 16=154 Ind. Cas. 46 = 31 N. L. R. 171. 
A security bond under Order 4<, rules 5 and 6 must be to the form of a bond to 
some one and not a mere undertaking to the Court, The bond must be addressed 
to some officer of the Court. 40 C. W. N. i28r. A security bond executed by a 
surety under rules 5 *f'd 6 does not become operative unless it is accepted by the 
Court. J5 Lah. 282=149 Ind. Cas, 300=36 P. L. R 386=A, I. R. 1934 Lah. 13S 
(F. B ). Ibe decree-holder can move the executing Court to enfoice the bond as 
against the surety. A I. R. 1934 Lah. 138=149 Ind. Cas. 300 = 15 Lah. 283 (F. B). 


6. [S- S‘16.] (1) Where an order is made for the execution of a decree 
Seemity in case of order for ''I'ich jn J>ppesl is pending, Ihe Court 

execuLionof tlecree appealed 'i'® shail. on sufficient 

from. cause being shown by the appellant, require 

security to be taken for the restitution of any 
property which may be or has been taken in exrcuiion of the decree or for the 
payment of the value of such property and for the due performance of the decree 
or order of the Appellate Court, or the Appellate Court may for like cause 
direct the Court which passed the decree to lake such security. 

(2) Where an order has been made for the sale of immovable properly 
in execution of a decree, and an appeal is pending from such decree, the sale 
shall, on the application of the judgment debtor to the Court which made the 
order, be stajed on such terms as to giving security or otherwise as the Court 
thinks fit until the appeal is disposed of. 


Notes— Rule 6 applies only to parties to suit. 34 Bom. L. R. 379. Application 
Under rule 6 must be made to executing Court A. 1. R 1932 Lnh. 30. Order 
accepting or rejecting security is not appealable. A I. R. 1932 Lah. 120. Court must 
stay sale on proper condition as to security, etc. 75 Ind. Cas. 515 > see also 75 Ind. 
Cas, 789 ; 75 Ind. CaS. toot } 41 M. 813 ; A. f. R. 1929 Lah. 6S s but see 77 Ini. Cas. 
116 j 108 Ind. Cas. 2/2 (Lah). An order under rule 6 is appsalabJe 32 P. L. R. 756. 
Security bond does not become operative until accepted by Court. A. 1. R. 
1934 Lah. 138 (F, B ). Proceedings taken in persuanceof an order under Order 34 are 
to be deemed proceedings relating to the execution of a decree and this rule applies. 
A I.R. rgtg Lah. 552 = 30 P. L. R.37*‘=»‘7 Ind Cas 88. While an appeal to the 
Privy Council is pending the trial Court cannot pass an order under this rule. Only 
High Court can do so. A. 1. R. 1925 Rang.754=3 Rang. 158=88 Ind. Cas, 992. 
Where there is no waste by the respondentand debts by him are secured on bis pro- 
perty and the respondent being a successful patty, an order to give security cannot 
be passed against him A. I. R. >928 Pat. 187=9 P- L. T. 87. The mere fact that 
.. i... under this rule as regards immovable properties does 

his decree against the movable proper- 
. V I. R 192G Lah. 463=93 Ind. Cas 897. 

becurity snou.u j/... enquiring a> to ilie value of the property 

atiached. A. 1. R, I92S Lah. 256=6 l^h. L J, 510. Where decree for possession 
IS gratued and possession under decree is granted conditional on giving security for 
mesne profits, surety’s liability continues upto ultimate decision of Court. 
AIR. 19*9 F- C. 5S=S5 Ind, Cas 550. For stay of sale of immovable property, 
the executfon Court can impose terms and even require the judgment-debtor to 
deposit the whole amount of the decree. A. I, R. 1936 Pat. 443=161 Ind. Cas, 
936 ; see also 40 L. W. 704 = A. I. R. 1934 Mad. 709=67 M. L. J. 656 ; A. I. R. 1934 
Lah. 117 = 148 Ind. Cas 941. 

Section 47 includes an order under this rule and permits the institution of an 
appeal against an improper order passed under that section. A I. R 1927 Lah, 
915 = 9 Lah L. J.t89=28 P. L. J 617=102. Ind. Cas 25 { but see A. I. R. 1934 
Bom. 252=58 U. 485=36 Bom L R. 499 A surely under this rule should not be 
discharged on the death of the decree-holder. 32 Ind. Cas 807. A surety against 
whom an order for cost has been passed can apply under this rule pending appeal. 

A. 1 R. J934 Bora. 252=36 Boro. L. R 499=58 Bom. 485. 
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7. No security 1) be tcguircd from the Goverjimenl or a public officer in 
certain cases.~^ Omitted by G. 1. Otder and G» B. Order of 19X1. 

8. [AV-'f.] 'I he powers conferred by rules 5 and 6 shall be exerclseable 

— . , , where an anneal may be or has been preferred 

no. (.on. ,hc deerce’^bu, from o.der S.,d= in 
of decree. execution of such decree. 


Pioecdure on Admission of Appeal. 


Registry of memorandum of 
appe.al. 


Register of appeal 


9 . [S. S4S.] (1) Where a memorandum of appeal is admitted, the 

Appellate Court or the proper ofBcer of that 
Court, shall endorse thereon the date of presen- 
tation, and shall register the appeal in a book to 
be kept for the purpose. 

(2) Such book shall be called the Register 
of appeals. 

N D . — For local amendment in Madras.— KiVe infra 

10. (.S. 549.] (1] The Appellate Court may in its discretion, either 

before the respondent is called upon to appear 
Appellaie Court may require and answer or afterwards on the application of 

' security for the costs of the appeal, or of the 

otiginal suit, or of both : 

Pforided that the Court shall demand such security in all cases in which 
. the appellant IS residing out of British India, and 
jj possessed of any sufficient immovable 
of Btuiib India. property within British India other than the 

property (if any) to which the appeal relates 

(2) Where such security is not furnished within such time as the Court 
orders, the Court shall reject the appeal. 

M. B —For local amendment in Allahabad.— Pf* infra. 


Notes.— Application for security for cosis must be made promptly. A. I. R. 
1930 Cal. 530. Poveny alone is not sufficient. A. 1. R 1930 Lah. 629. Non- 
compliance entails dismissal. A. I. R. JOJO Mad. 3S5- Order is discretionary, 
A. I. R, 1930 Nag. 28. Applies to Letters Patent appeal. 25 C. \V. N. 557 (p. C ) 
Provision of sub-section (2) are mandatory. Ibid. This rule does not apply 
to pauper appeals 42 B. S = l9 Bom. L. R. 771 = 42 Ind. Cas. 67 5 A. 1. R. 
igto Nag 28. This rule has no application to appeals from order of the 
High Court in iis insolvency junsdiction. 4* C. 243 = 20 C. W. N. 1409123 
C. L. J 54 = 32 Ind Cas 3 This rule applies to appeals from the judg- 
ment on the original civil side. 28 C. 'V. N. 676=80 Ind. Cas. 27S=5t C. 695; 
87 Ind. Cas 346=21 L W. 662. The poverty of the appellant is not sufficient 
ground for ordering to furnisli security. A. I. R, 1930 Lah 381 = li Lah. L J. 157= 
114 Ind. Cas 708 I see also A. I R. 1930 Lah. 382=120 Ind. Cas. 538. Where 
Appellate Court directs subordinate Court to lake security, it is directly interested 
in seeing whether ' • »•-••• *•••- — with or not A, I. R, 1937 

Pat 380 Secutii ’* ■» faraify including minors 

should not be acc ■ ' ' surety bond is signed 

by represeniative , , ■ oved. A. I. R. 1927 p. C. 

.t ..,..1 ^ . . -T-L , . . 1 _*..j — incurred up to and in the High 

127 All. 522=101 Ind. Cas 551. 

■ ■ • • -promptly. 44 Ind Cas. 23=20 

1 . u. 19IU 

Sub-section (2)— Provisions of rule 10 (2) are mandatory 48 C. 481=48 I. A. 
76=19 A. L. J. 281 = 23 Bom. L. R. 681=25 C. \V. N. 557 (P- C.) ; *931 M. W. N. 

C. P. Code— 97 
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11245=61 L. J. 688. xWhcre .tppellaot is a lady and Is unable to pay costs of both 
the Courts If unsuccessful and suit is henami for her husband, her husband’s secuniy 
for costs should be ordered to be furnished. 58 C. 117 = 34 C. W. N. 49; = A I. R. 
I93t Cal. 40. An Appellate Court has power to ask for security from a pauper 
appellant for the respondent’s cost under this rule. 43^.902=58 Ind. Cas 794 = 
1920 M.W. N.534; 1931 M.W. N. 1157: but see 43 B. 5 = 42 Ind. Cas. 67= 19 
Bom. L. R. 771 • 48 Ind. Cas. 971 ; 67 Ind. Cas. 256 5 13 Rane. 511 ; t49 Ind. Cas 
453. Mere poverty of the appellant is po ground for demanding security under 
r. 10. It must be shown that appellant is puppet or .acts nominally for others. 
55 Ind. Cas. 835 = A. 1 . R. 1921 Pat. 233. Once an Appellate Court rejects appeal 
for failure to furnish security, it cannot extend the time for furnishing security. 
A. I. R. J923 Cal. 3 r 7*>67 fnd, Cas. 883. Mere want of means of appellant is not 
a sufficient ground fer dispensing with security. A. 1 . R. 1923 Mad. 204 = 17 L W. 
26=70 Ind. Cas. 586 ; see also 72 Ind. Cas. 285=25 Bom. L. K. 195. This rule is 
limited to costs incurred up to and in the High Court and not to costs of Privy 
Council. _A. 1 . R. 1927 All. 522 = 101 Ind. Cas. $51. The mere fact that the appel- 
lant on losing may not pay the costs of the appeal is not a sufficient ground for 
demanding security. A. 1 . R. 1923 nom.*399=2S Bom. L. R. 468=73 Ind. Cas. 
474. Only for non-payment of respondent’s costs in original suit a party should 
not be asked to give security unless his -conduct has been vexatious. A. I. R. 
1931 Lah. 70=3: P. L. R. 950=130 Ind. Cas. 771. The appeal should be 
rejected in the absence of security within the time 6xed by the Court. 2 Lab. L. J. 
391 = 68 Ind. Cas. 306 ; see also 47 Ind. Cas 928. Where there is mistake in secu- 
rity bond by appellant on account of clerical error the Court should allow the 
alleged clerical error to be corrected and not reject the appeal A. I. R. 1925 Oudh. 
402=12 0 . L. J. 83=86 lod. Cas 752. AJodge can rc-admit an appeal but he can- 
not do so without notice to the other side. 4olod. Cas. 234=280.1./. 163; see 
alsoA.LR 1929 Rang. 289=7 R 445=120 Ind. C.as. uo. The High Court can 
in its inherent powers re-consider upon cause shown an order lejeciing an appeal 
under Order 41, rule 10(2) 42 A 626=18 A L J. 838=60 Ind. Cas. 81. This rule 
gives an absolute dlscretioo to Court to decide in what class of cases security is 
to be demanded. Each case depends upon its own merits. A. I. R. 1936 Fat. 433 '* >7 
Pat. L. T. 187 : t4 Rang. s89 = A. I. R. 1936 Rang. 394. Delegation of powers to 
decide sufficiency of security to lower Court does not oust the jurisdiction of 
Appellate Court, 35 Bora L. R. iii 4»A. I. R. 1934 Bom. 13=148 Ind. Cas. 114a 
An Appellate Court can restore an appeal rejected under this rule. 117 Ind. 
Cas 79t = A. I. R, 1928 Mad. 964«55 M. L. J. 330. The High Court can revise 
the opinion of the joining officer as to amount for security for costs A. J. R. 1927 
Bom. 499=29 Bom. L. R. 1031. 

No appeal lies from an order of rejection of an appeal for failure to furnish 
security for the costs of appeal and of the original suu under rule 10. 49 C. 355= 
35 C. L. J. 131 = 26 C. W. N. 1020=62 Ind Cas, 751 j see also 42 A. 626= 18 A. L. J. 
838=60 Ind. Cas. 815 A. I. R. 1936 Rang 109. Where after filing security the 
appellant has applied for correction of security bond, the Court cannot Oy rejecting 
the appIicatiODi reject the appeal. A. I. R. 19^5 Oudh 402=12 O. L. J 83 = 86 
Ind. Cas. 752. 


II. [S. 551 .] ( 1 ) The Appellate Court, after sending for the record if 
. it thinks fit so to do, and after Rxing a day for 

power to dismiss appeal jjeajjpg 4j,e appellant or his pleader and heating 
without sen mg no 1 0 accordingly if he appears on that day, may 

lower oour . dismiss the appeal without sending notice to the 

Court from whose decree the appeal is preferred and without serving notice on 
the respondent or his pleader. 

( 2 ) If on the day fixed or any other day to which the hearing may be 
adjourned, the appellant docs not appear when the appeal is called on for 
hearing, the Court may make an order that the appeal be dismissed. 

( 3 ) The dismissal of an appeal under this rule shall be notified to the 
Court from whose decree the appeal is preferred. 

Notes. — This discretion is a judicial one. 33 lad. Cas. 666 Court must write 
Judgmeols showing paints raised. 27 C W. N. 501 5 see also 43 C. L. J. 499 t 
A. 1 . R. '926 Rang. 129=4 Rang, 66 J but see A. 2 R. 1934 I’at. 341; A. I. R. 1919 
Nag. 68. Dismissal order is a decree. 30 C. W. N. 334. No revision 1$ allowed where 
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a second appeal has been dismissetl under rule ir. 27 C. W. N. I9!8=»36 C. L. J. 76 ; 
see also 21 C. \V. N. 430. Judgment should comply with rule 31. S3 A. 528. No 
revision lies. A. I. R. 1934 Cal. 2S x\pp:al can be admitted in pirt and dismissed 
in part. AIR. 1934 Bom 207 (F. B.). No review lies where a sreond appeal 
has been dismissed under this rule. 27 C \V. N. 918 = 36 C. L. J. 76-70 Ind. Cas. 
40S ; see also 24 C. L. J 517 = 21 C. W. N. 43 o *»36 Ind Cas <6o. In case of an 
appeal from a mortgage decree being summtrily dismissed under Order XLI, 
rule ti, there is no extension of time for payment of the mortgage money, the decree 

r u.- e — a I, R. 1914 Bom 98 = 47 Bom 950=25 Bom. 

' • teat is revisable. the Appellate Court can 

• • in part. A, 1 . R, 1935 Lsb. 34 = 36?. L. 

■ . .. Cojrt is bound to fix a date for hearing. 

‘ ' idmitted a simple Order of dismissal may 

ue pabseu. A. 1. K 1934 i'.it. 341 = 15 L. T. 293=13 Pat. 540. An order under 
this rule is governed by the provisions of Order 41, rule 31. A. I, R. 1931 All. 5^9 
= 53A 528=132 Ind Cas. loo ; 1931 A. L. J 875 = A 1 . R ! 93 t All. 597 (F. B ) ; 
but see A. I. R. 1934 Cal. 26 = 59 C. L. J. 293=147 Ind. Cas. 194 


12. [S. 552 1 (1) Unless the Appellate Court dismisses the appeal 
_ , . . , under rule 11 , it shall fix a day for hearing 

D.yfoih. 5 nng»pp=al , he appeal. 

(2) Such day shall be fixed with reference of the current bunness of the 
Court, the place of residence of the respondent, and the time necessary for the 
service of the notice of appeal, so as to allow the respondent sufficient time 
to appear and answer the appeal on such day. 

. ,, ^ . 13. [S. 550.1 (1) Where the appeal is 

HOi dismissed Under tule it, the Appellate Court 
appealed from. shall send notice of the appeal to the Court from 

‘ * ■ whose decree the appeal is preferred. 

(2) Where the appeal is from the decree of a Court, the records of which 
. are not deposited in the Appellate Court, the 
ADoellaTe*Court°^ rscemng such notice shall send with all 

" ■ practicable despatch all material papers in the 

suit, Of such papers as may be specially called for by the Appellate Court. 

('3) Either party may apply in writing to the Court from whose decree the 

appeal is preferred, specifying any of the papers 

i"7»ch Court Of which ho toquiror copio, .o^bo 
made ; and copies of such papers shall be made 
at the expense of, and given to the applicant. 

14 [S 533.) (1) Notice of the day fixed under rule 12 shall be affixed 
_ . , , . , in the Appellate Court-house, and a like notice 

service of jj Appellate Court to the Court 

appeal. ^ whose decree the appeal is preferred, and 

shall be served on the respondent or on his 
pleader in the Appellate Court in the manner provided for the service on a 
defendant of a summons to appear and answer ; and all the provisions applica- 
ble to such summons, and to proceedings with reference to the service thereof 
shall apply to the service of such notice. 

(2) Instead of sending the notice to the Court from whose decree the 
o. . ■ ^r appeal is preferred, the Appellate Court may 

cami iolicc^o b" sTrvld."” ^ 
above referred to. 


pondent or his pleader under the provisions 


A'. R— For local amendments in Allihibid, Calcutta, C. P., Madras, Oudb, Patna 
and Rangoon — P/rf^ in/ra. 

Notes — Notice should siwcify date. 36 Ind Cas. 62. It must be served on 
respondert 41 Ind. Cas. 8S9 ; sec also 50 B. 815. Substituted service is sufficient. 
69 Ind. Cas 667. Where notice to respondent is returned unserved and application 
for issue of fresh notice is not made within the time may be extended ezcusic 
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dslay nniler s. 148. A. I. R. 192? Bom. 6S-S0 B. Sis-jS Bom. I,. R. lJ(6=ico 
iDd. Cas. 147. An .nppeaf is not barred becaose of the absence of Sf rvice of notice 
on a respondent who has no interest In the subject-matter of appeal. A. I. R. 1013 
Cal.?2i«49C. 1043 = 36 CL. J. 215=70 ind.Cas 687. 

15 . [S. 554 .] The notice to the respondent shall declare that, if he 
Comems of notice. does not appear in the Appellate Court on the 

day so fixed, the appeal will be heard tx parts. 


Procedure on Hearing, 


16. [S. 555.) ( 1 ) On the day fixed, or on any other d.ay to which the 
Right to begin. hearing may be adjourned, the appellant shall be 

beard in support of the appeal. 

( 2 ) The Court shall then, if U does 'not dismiss the appeal at once, hear 
the respondent against the appeal, and in such case the appellant shall be 
entitled to reply. 

Notea.— A.l. R, 1919 Nag. 89=11 N- L. J. 2385 28 Bom. L. R. 738 5 63 
Ind. Cas. 945, 


17 . 


[S. 656 .] Where on the day fixed, or on any other day to which 

nr / the hearing may be adjourned, the appellant does 

Dismissal of appeal (or ^ „„ 

bearing, the Court make an order that the 


appellant’s de/aulis. 
appeal be dismissed. 
Hearing appeal ex Parte. 


( 2 ) Where ibe appellant appears and the 
respondent does not appear, the appeal shall be 
heard ex parte. 


'* ■* exhaustive in respect of cases of 

inherent powers restore ao appeal 
. . M. 171 = 76 Ind. Cas. 836;seea1so 

. iJ. Cas. 425, The Court may^ maM 
an order that the appeal to be dismissed 'mean that the Court may dismiss the 
appeal or may adjourn it to so-ne other date or pass oiher order, but the Court 
cannot copslaer an appeal in the absence of the appellant and decide tl on merits. 
Appellate Court roust near both parties to the appeal and then decide it according 
to tts 3udgment. A, I. R. 1929 Cat. 475=56 C 4*3=119 Ind. Cas. 139 The mere 
unpreparedness of the appellant’s counsel to argue the appeal is no ground 
for dismissing the appeal for default. A I R. 1929 Nag. 89 = 115 Ind. Cas 173= 
IX N. L. J. 338. Court should dismiss the appeal on merits under this rule. A. I. R. 
1934 All. 144=45 All. 669=21 A. L. J. 667 = 74 Ind. Cas. 905. Where no date is 
fixed for hearing of an appeal and no notice is given to the parties of dale of 
hearing an order dismissing the appeal for default is without jurisdiction. A. I. R. 
1934 Lab 279=69 Ind. Cas. 618. Where appellant is absent, the case should be 
adjourned to give appellant an opportunity of being heard A I. R 1925 Rang. 
96=4 U.B R. 164 = 76 Ind. Cas. 166; see also A.l.R 1939 Rang- 11=6 Rang. 
6i2=ii4lnd Cas. 302. The powers of Appellate Court under r. 17. are wider than 
those of trial Court under role 8, Order IX. 57 Ind Cas. 75 = 3 Pat. L T. 36= 
A. I. R. *921 Pat 325. Incapacity ’of pleader to argue must be treated as non- 
appearance. In order to constitute appearance by a pleader it is necessary to show 
that the p'eader was ready to place materials before the Court upon which the 
Court could apply its judicial' mind. 74 lad. Cas. 94i=A. I. R. 1923 Pat. 53OJ 
see also 45 882=43 M L. J. 317=69 Ind. Cas. 513 5 to L B. R. 329 = 62 Ind. Cas. 

57 ; 54 Ind. Cas. 715 = 5 Pat. U J. 17=2 PatL, T. 1565 99 Ind. Cas. 32 = A 1. R. 
1927 Mad. 109=51 M. L. J. 684 ; A. I. R. 1925 Oodh 549 = 28 O. C. 166=85 Ind. 
Cas. 811 ; 134 Ind. Cas. I30. Appeals dismissed for default under this rule, can only 
be restored on sufficient cause being shown. A.l.R. 1927 Lah. 622=28 P. L. R. 

» ~t • ' 't puts the parties in same 

■ ■ ■■ ■ ■ dismissed on the merits. 

‘ . ‘ . Appellate Court cannot 

• ■ • under rule 17, for default 

without giving the appellant an oppoiiumty as required under rule I9- A. 1. R. 
1927 Cal £88=104 fod. Cas. 347. No appeal lies to Privy Council from order 
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(litniissing application for restoration of the appeal dismissed for default, as it is 
not a decree or final order passed in appeal nor an order passed in the exercise 
of the original civil juiisdiciion of the High Coart 79 Ind. Cas. ;o4=A. I R. 1924 
I'ang 208 = 2 nur. £.. J. 294. Where an appeal is transferred by the District Judge 
from one subordinate Court to another sviihout notice to nny parly and the appell- 
ants are thereby unable to be present in the hitcr Court when the case is called 
on. it is a sufficient cause to restore the appeal dismissed for default. 46Ind. Cas. 
881. The clerk of Court has no power to fix a date in the absence of the Judge, 
and the failure of the appellant to appear on a date so fixed does not justify 
dismissal in default. A. f. R. 1934 Lab. 984 = 36 P. L. K. 63. 


18. [S 557.] Where on ihe day fixed, or any other day to which ihe 
hearing may be adjourned it is found that 
the notice to the respondent Ins not been served 
in consequence of the faituie of the appellant to 
deposit Within the period fixed, the sum required 
to defray Ihe cost of serving the notice, the 

. notice h.as not 
; pondent appears 


Dismissal of appeal where 
notice not served in conse- 
quence of appellant's failure 
to deposit costs. 

C- • ’ • . - 


when the appeal is called on for hearing 

MB.-~Fox local amendment in Madras. — K/A infra. 

Notea — No distinction lies between an appeal dismissed for default in payment 
of process fee under rule 18 on the day of he.ir>ng and appeal d'smijsed before 
the hearing for default in piyment of procoss-fee or the costs of preparing the 
paperback. A. I.K 1930 Ring 228 = 8 Rang 380=127 Ind Cas. 161 Wliere a 
notice to respondent is not served, failure of appellant to supply identifier is no 
ground for dismissal of appeal 65 Ind C-as. 49-3 P. L T. 498 An order 

passed under ihis rule IS not appeahble 169 F R 1919 = 5:10! Cas 179 

19. [S 558) Where an app?al is dismissed under rule rr, sub-rule 
„ . . , ... (a) or fule 17 ot rule 18, the appellant may 

app'y to the Appellate Court for ihs re admiss- 

misied for d.Iaolt 

that he was prevented by any sufficient cause from appearing when the appsal 
was called on for heating or fiom depositing the sum so requited, the Court 
shall rc-admit the appeal on such terms as to costs or otherwise as it 
thinks fit. 


/f.D — For local amendment m Madras.— infra. 

Notes. — Appeal can be rc-admiited for sufficient cause S3 Ind Cas 330 itfere 
illness of party is not sufficient cause. iiSlod. Cas 362. Absence of knowledge 
of date is. A I, R. 1927 Lab. 375; A. I, R. 19*6 Mad. 1210 Engagement of 
pleader in another Court IS 44 C L, J. 165 Late appearance of pleader owing 
to rain is not. A. I. R. 1926 Cal. 1152. Laches of advocate is not. A I. R 1926 
Rang. 305 A I.R. 1925 Lah. 617 ; 71 Ind. Cas 813 ; 68 Ind. Cas. 785 ; 51 Ind. Cas. 607. 
Where date of ibc case is not rommumcated it is. 43 Ind. Cas 925 ; 32 lud. Cas 936 ; 
A I R 1933 Pat 128 ; A. I R 1933 Lah 642 ; A I R 1933 Lah. 1043. In dealing 
with applications to set aside order of dismissal for deftult, the Court has to 
consider the position of the party concerned rather than the conduct of the members 
of the bar. As regards the position of the party, a litigant should not be deprived 
of hearing unless there has been something cqu valent to misconduct or gross 
negligence on his put or something which cannot be set right by his being 
ordered to pay costs , where the non-appearance is due to the default of 
counsel engaged in the case, a similar consideration w 11 mutatis mufandit 
u. — 1— .. , , U-- — j,- j — sufficient cause for 

■ ■ • • 1. 1937 Mad. 503 Without 

. ■ ■ application for restoration 
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Ind. Cas. 9:6**69 P. L. R. I9]9«3S P. W. R. xgig. Where an appeal is dismissed 
for default and both parties ask for restoration and request the compromise to be 
filed the Court should restore the appeal, 68 lad. Cas 44S=A. I R. tgjj Cal. S'9 
"For any other sufficient reason” in rule i of Order XLVII govern the case where 
there is a good ground for not filmg the deficit printing costs, and therefore, an 
application to set aside a dismissal of appeal for failure to file printing costs is one 
for review and not an application under Order XLI, rule 19 A. I. R. igjfiPai. 27 = 
4 Pat. 704 = 7 Pat. L. T. 291 =91 lad. Cas. 483 ; see also 6 P. L. J. 625 = 63 fod. Cas 
99. Where the appeal is called on at an unexpected time and is dismissed for 
default, the case should he restored on payment of costs. A. I. R, 1926 Ring 109 = 

4 Rang 18=5 Bur. L.J. 8 = 95 Ind. Cas. 521. The High Court can re-admit 
an appeal dismissed for default in the exercise of its inherent powers for the ends 
of justice in a proper case. 45 B. 648=23 Dom. L. R. iio=6a Ind. Cas. gto When 
a next friend of the minor defendants is not served with a notice of the date fixed, 
the order of dismissal for default cannot be sustained. 53 Ind. Cas. 333. Where a 

(jg {eft b:bind to inform the 

* ip some other business. Otherwise 

, • he granted a rehearing. 79 Ind. Cas 

• IS a transfer of appeal from District 
Judge’s Court to the Court of the Additional District Judge and appellant is 
ignorant of transfer and hence is absent and the .appeal is dismissed fnr default, 
the dismissal should be set aside. A. J. R. 192; Cal. 500=79 Ind. Cas 319 ; see also 
46 Ind. Cis 88r. Where the pleader soon after the dismissal appears and satisfies 
the Court that failure to appear is wholly unintentional, the appeal can be restored. 

5 Lab. L J. 89=79 ind. Cas. 504. Afresh appeal on the dismissal for default of a 

.■ ■ * * • J.. J. J .1., ^45 otherwise 

tppeal Will be barred 

• . • • ■ to the heating of 

• • in Order XLf, rule 

• . I. R 1923 Pat. 5>4 

4 , ‘ • ' Judge in chambers 

rejecting an application under ibis rule lor re admission ot an appeal dismissed for 
default IS appealable, 89 Ind. Cas. 795=A. I. R. 1925 Lab. fit? An opportunity 
should be given to the applicant uoder this rule to substantiate hts case. L* 

969 = 132 Ind. Cas. 5. This rule is not etiensron 0/ ihe circumstances in which toe 
Court cat ■“ — -- --~i— ror default. A. I. R. 1931 

Sind 153 ‘ * quired to do under tbe 

law t. e • • ' ^ It is manifestly unjust 

to visit' i . . * appeal should be 

re-admiitcd if the appelhnt can prove that he was prevented by sufiScient cause from 
appearing on the dale fixed. A. I. R. I 93 S Pcsb. 110=157 Ind. Cas 171. 

20 . [S. 559 .] Where it appean to the Court at the hearing that any 
person who was a party to the suit in the Court 
from whose decree the appeal is preferred, but 
who has not beerj made a party to the appeal, is 
interested in the result of the appeal, the Court 
may adjourn the hearing to a future day to be 
fixed by tbe Court and direct that such person be made a respondent. 


Power to adjourn hearing 
and direct persons appearing 
interested to be made lespon* 
dents. 


Notes.— Court should implead proper patty. A. I F. 1930 Lah 295. This 
rule is permissive. 14 R. D. 88 (B. R.) Person not parly to original suit cannot be 
added. 53 B. 598. Where party is left out owing to bona-fidt mistake he should 
be made party. 56 M L J. 315. Rule 20 does not exhaust appellate Court’s power 
to add parlies. A. I. R. 1933 Mad. 806=65 M. C. J. 548. Discretionary power 
should be refused if party isdcptiTcdof his valuable right. A. I. R. 1932 Sind 
220=26 S. L. R 362. This rule is permissive and it does not bind a Court to act on 
that rule in order to bring in a necessary party against whom an appeal is already 
lime-barred. 14 R. D. 88 (B. R.). But under this rule a party to the proceedings 
in the Court below can be added as a respondent to the appeal even after limitation 
A. 1 . R. 1928 Lah. 120= 103 Ind. Cas. 223 ; see also 9 Lah. L, J 55o = A.I.R. 1928 
Lab. 202; A. I R. 1926 Lah. 614, Rule 30 deals with the addition of a respondent 
whom the appellant has not ni.ide a party to the appeal. Court can make such 
party a respondent when it appears to the Court that he is interested in the result 
of the appeal. A defendant against svhoni a suit has been dismissed and as against 
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..t — .1 . .r — t.-. »—-ofne baned cannot be claimed to be interested In 
■ ■■' ... . plainiltr against the other defendants. PlainiifT 

■ '' * laiureofthe interest of such defendant. A. I R, 

. » i ■ !' W. N. 48 i*» 30 Dorn. L R. 220 = 26 A. L. J. 371 

“I07 Ind, Cas. 237-47 C. L.. J. 136 (P. C)— 107 Ind. Cas. 237. Where the pleader 
for piaintifT'appellani does not implead co*plain(iiT« in the appeal under mistaken 
view of Order 41, rule 4, the Court can allow them to be joined as respondents at 
the hearing. A. I. R. 192S Lah. 43—106 Ind. Cas. 313. The power to take action 
under this rule is discretionary and the law of limitation does not apply in such 
cases. A. I. R. igi4 Lah. 629-76 Ind. Cas. 285 ; A. I. R. 1923 Lah 503-75 Ind. 
Cas. 90 ; sec also 66 Ind. Cas 217 — 5 N. L. J. 192 ; 15 R. D, 217 5 but see 1931 A. 
L.J, 1004. This rule applies where a person who was a party to the suit in the 
lower Court is rot made a party to the appeal 1935 O. W. N. 401 — A. I. R. J935 
Oudh 329-154 Ind. Cas. 897. It must be shown that a person was not added in 
the list of respondents owing to bona fttle mistake that is a mistake which has 
crepet in inspite of the exercise of due care and caution. A. I. R. 1935 Lah. 802. 


Ordinarily rules of limitation relating to appeals do not apply where justice 
requires a party to the suit to be added. A- I. R. 1924 Pat. 773—5 P. L. T. 509-82 
Ind. Cas. ^0. But Court will not generally add new respondents after limitation 
for appeal against them A 1. R 1925 Rang. 108-84 Ind. Cas. 522. Where a 
...... 1... ... ci.j ......t ........ another non appellant party and the time for 

* e him added m order to file a memorandum of 

* :. t can do so A 1. R. 19:9 Mad. 479— 120 Ind. 

„ , * should be sjrongly used where the appellant 

omits to implead the necessary respondents through oversight A. I. R. 1928 Lah 
947-tii Ina. Cas 692 ; see also A I R. 1929 Sind 1:0-115 Ind. Cas. 305 ; A I, 
R. 1927 Lnh 738-104 Ind Cas. 400 ; A. I. R. 1927 Pat. 23-5 Pat. 755-8 P. L. T. 
373^98 Ind Cas. ieo3 Rule 2o applies to case of a necessary party, and to ad* 
miiledly necessaty parties. Also it applies to cases where the Court itself discovers 
the defect as to the non^Joinder of the parties, and to cases where the appellant 
applies for addition of a party. A. I. R. 1926 Lah. 6S9-8 Lah L J. 473 — 37P.L, 
R. 73t*“97 Cas- 2*3 » s<« A. I. R. 1926 Cal. 893- 53 C. 752-43 C. L. J. 
401-95 Ind. Cas 649: A L R. i926Cal. 335-30 C W. N. 45-90 Ind. Cas. 986. 
The Appellate Court should refuse to add the representatives of the deceased res* 
pondeni under Order 41, rules 20 and 43 of the C. P. Code, where the appellant could 
well have Impleaded them in time and thus prevented an abatement. 24 C. W. N, 
44 = 30 C. L. J. 217-54 Ind. Cas. 822. The Court can act only when ihe particular 
person to be added was a party to the suit in the Court from whose decree the 
appeal is preferred. A I. R. 1923 Fang ii4 — 1 Bur. L J. 272 — 72 lr.d. Cas. 205. An 
Appellate Court cannot implead those who were complete strangers to the sun. Powers 
of a Court to implead parties under $. 151, are crcumscnbed by this rule and ihe 
inherent powers under s. 151 can be invoked under exceptional circumstances. 
A. I. R 1^3 Lah. 490 = 73 Ind. Cas. 136 , 47 A. 853=23 A. L. J 757 = 88 Ind. Cas. 
493 Where one (if two plaintiffs docs not appeal against dismissal of suit an(l suit 
is decreed in appeal and defendant appeals but joins only the appealing plaintiff, 
the appeal 15 not infructuous A, I R 1927 Cal 733—46 C. L J. 51 = 104 Ind. Cas. 
151. Appel'ate Court cannot implead under Order XLI. rule 20, a person not a 
party to the decree though a parly to the suit, as the person is not “interested in 
the result of the appeal”. A L R, 2926 Lah 199=8 Lah. 161 — 8 Lah. L. J. 333 = 27 
r. L. R 576=97 Ind Cas. 338. A person need not be made a party to an appeal 
simply to enable one of the respondents to prefer a cross-objeciion against him. 
A 1. R 19:6 Cal 535- 53 C 270=91 lod, Ca^. 649. Where names of certain 
defendants are omitted by mistake, in a memorandum of appeal, the Court can add 
them as parties under this rule. 4 N. L. J 138—63 Ind. Cas. 352, Apart from all 
questions as to the scope of this rule and tule 33 of this order, the Court can add a 
respondent to the appeal. 34 C. L. J 405=67 Ind. Cas. 10— A. I, R. 1921 Cal 727. 
An appellate Court can in second appeal add as respondents persons impleaded In 
the original Court but not in first appeal even after expiry of hmiiation. 10 L B. R. 
J9I-59 Ind. Cas. 758 ; but see 57 Ind. Cas. 259=2 Lah. L. J. 5. A respondent tg 
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ii.Ly u'ay ue wiinin iins lule and rule 33 cannot be used lo the detriment ofa person 
against whom no appeal has beers picftircd. 580.023=133 Ind. Cas. I77»A.IR. 
1931 Cal. 738. 

21 . [S. 560.] Where an appeal U beard ex parte and judgment is pr> 

R.-be>,irg en application of “'’'’'j 

respondent agalost whom er- .? . Appellate Court to re-heat the appeal ; and 
parte decree made. “ salisnes the Court that the notice was not 

duly serred or that be was prerented by sufficient 
cause from appearing when the appeal was called on for hearing, the Court shall 
re-hear the appeal on such terms as to costs or otherwise as it thinks fit to impose 
upon him. 

B . — For local araecdmenl in C. P . — Vide infra 

Notes. — Where responder* - **-* ... r. — *•, 

illness of daughter there is .... , 

1931 All. 264 = 63lnd. Cas. • • .[ •• 1 ■ ,• 

353 = 39 Ind. Ca®. 636 Pender • ' ' ' 

Ind- Cas. 902 = 14 N. L. R. ; •• • * ■ * . ' ■ ' 

son is not service on father. A. I R- 1933 Lah. 797. Conditions necessary are that 
no counsel was engaged, no notice — ^ -_j ,v . , . 

filed within 30 days. A. I. R. J93 ' ' 

section a respondent can show tb: • * 

M. W. N. 1069=34 L, W. 495 =A. I. ■ ■* ’■ 

22, [S 561.1 (0 Any respondent, though be may not have appealed 

^ from any part of the decree, may not only sup* 
decree on any of the grounds decided 
hjp,ei«i,d«p,at,app«l agntel tim in the Court below but tale any 
cross objectjoa to the decree which he could 
have taken by way of appeal, provided he has filed such objection in the ap- 
pellate Court withtn one mouth from the date of service oa him or his pleader 
of notice of the day fixed for hearing the appeal, or withirj such fuither time 
as the Appellate Court may seem fit to allow. 

(2) cucb cross-objection shall be in the form of a memorandum, and the 

provisions of rule 1, so far as they relate to the 
Form cf objeciion and provi- 3^,3 contents of the memorandum of 

sloi,. appl.cablc thereio. appeal,, shall apply thereto. 

( 3 ) Unless the respondent files with the objection a written acknowledg- 
ment from the party who may be affected by such objection or his pleader of 
having received a copy thereof, ibe Appellate Couit shall cause a copy to he 
served, as soon as rnay be after the filing of the objection, on Such party or his 
pleader at the expense of the lespondent. 

( 4 ) Where in any case in which any respondent has under this mU filed a 
tretKOiandum of objection, the original appeal is withdrawn or is dismissed for 
default, the obj-’ction so filed may nevertheless be heard and determined 
after such notice to the other parties as the Court thinks fit. 

( 5 ) The provisions relating to pauper appeals shall, so far as they can be 
made applicable, apply to an objection under this rule. 

Scope — Rule 22 provides for cross objectioas aimed against an appellant from 
a decree ofa lower Court and are not cross-objectioas agvnsl a co-respondent. Soch 
cross-objections will not be allowed as against a co-respondent, where the respon- 
dent could have preferred them by wsy of appeal, A. I R. 19JO Bom. 1 = 31 Bom. 

L. R- 1 179 The provisions of Order XU, r. 22, mist be interpreted strictly. A I. _R. 
1931 Rang. 38 = 8 Rang. 53S. OUject of r. 22 is to allow resj»ndcnt content with 
decree in his favour an opportunity of contesting firdtngs against him if his opponent 
appeals. 36 led. Cas. 262 = 1 P. L. T. 434 ; see also 55 Ind. Cas. 214 = 1 P. L. T, 

63. Party is cnililcd lo suppoit decree on new ground. 31 Ind. Cas. 740=45 P. R. 
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1916. Where appeal is dismissed as lime-barredt cross*objecilons filed within 
time cannot be heird, 48 Ind Cas. 203t-4i M. 904. Respondent cannot support 
decree by taking entirely new ground which was not decided .ngainst him and not 


though it may not be subje'cl-mattcr of decree. 35 M. L. J. 83-48 Ind. Cas. 1003. 

Cross-objection cannot be entertained .against stranger to appeal. $4 Ind. Cas. 
97* » 3) Ind. Cas 66j-a P. L. J. i6a ; 53 C. 270-A. I. R, 1926 Cal. 533 Though 
there be dismissal ' ■ ‘ * •“ was incompetent. 

. ,1. , . . e memorandum of 

■ ■ • ■ ■ ■ * • t ‘ ’ ■ V I. R. 1929 Mad. 

4 ■ * independent appeal against an order, his 

• • * ; . ■ ** I” tbe appeal against the order cannot 

entitle him to raise any cross-objection to the order. A. I. R. 1929 Nag. 361. Where 

J 1 Order 4t. 

J ■ ■ • • • • . • . W. N. 863. 

• ‘s • • ■ • « * . ' “ i he limitation 

t ■ ..... permission 

lu me ciuss-uujecHuns in jjrina pjujferit. A. i. iv, i<,i2y laL jt, mC Lim>s*objections 
cannot be heard when the appeal has abated. A. I. R. 1928 Lah. 596—10 Lah. 208. 
The cross-objections cannot be filed ' ' ■ • . 1 • ... 

interested in appe.al. A. I. R. 1929 All. 

respondcot ahhough no cross-objeciic • 

49 A. 3J4. Cross-objections filed prio« 

appeal must be heard and determined. 22 A. L J. 365 — 78 Ind. Cas, 677. Rule 32 
IS not applicable to appeals under Letters Patent. A. 1. R. 1922 All. 55-70 Ind. Cas. 
488 ; see also 29 C. W. N. loiO. 


“ ■ ’ •* ■ A. I. R. J934 All. 543. 

. • • • • justice so rerjuired. 66 

! I ••• * * > A. $36-51 Ind. Cas 6461 

. ■ , . d. Cas. 659-6 O. L. J. 

495 ! $6 Ind,‘ Cas. 469-3 Lah. L. J. 747. Out cross-objection against co-respondent 
cannot be entertained unless grounds are common to co-respondent and appellant. 
A. I R. 1934 Cal. 345 J A I. U. 1934 Pat. 134 ; 36 C. W. N. 263. Where both 
u .. . — k., appeal can be converted into 
' , I not bound to hear cross-objection 

■ • • (he heating thereof. A. I. H. 1931 

• ■ ■ • • • cross-objections after 30 days' 

period IS Over. A. I. R, 1932 All 45 — 1931 A. L. J. 606. Respondent in appeal 
cannot lake ctoss-objeciions unless he has filed memorandum of objections. A, I. 
R. 1933 Mad. 4O5 ; see also A I. R. 1931 Mad. 513. The word "default" in sub- 

-1. — T.j j,r 1. — . .k.i. w'—m ♦/, -on-prosecu* 

• ■ • • • ’ Mad. 133— 

" ■ . . ■ i 8 Rang. 

: .. • peal, cross- 

■ • ■ ■ from claim 

■ ■ ■ • ■ '3. Pauper 

■ ■ - • . ' ■ lent cannot 

• --If on such 

point, 'a. I. R. 1933 Rang. 377. 

Mere criticism of judgment is not tantamount to cross-objection. 1 Pat. 258. 
Peiuion supporting decrees does not amount to cross-objection. A. I. R. igzfi All. 
280-44 A 577-68 Ind. Cas. 861. Rule 33 is not controlled by rule 22. 62 Ind. 
Cas. 623. Cioss-objections should be filed within ooe month Itom date of service 
of nonce of .ippc.sj or wuhtn such further time as Appellate Court may permit. 
39 Ind. Cas 125 Court can admit cross-objection even alter 30 days from 
service of notice of appeal on respondent. A, 1. R. 1922 Nag. 213 — 66 Ind. Cas. 
217. Respondent pcreferring appeal cannot file cross-objection 79 Ind. Cas, 670. 
Cross-examinations cannot be entertained when respondent tries to get different 
relief indirectly. 24 P. R. 1916-34 Ind. Cas. 916. Cross-objections are not (o 
C. r. Code— 9S 
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be entertained against co-respondent, if question raised thereby is quite different 
from question in controversy In appeaL 28 C. L. J. 123=48 Ind. Cas. 78. Where 
no cross-objections have been filed. Appellate Court is not justified to meddle with 
trial Court's decree under the rule 33 22 C. W. N. 526=46 Ind. Cas. 142, 

Where a respondent by filing a cross-objection is supporting the decree in a suit 
dismissed in ioto against him, that objection does not amount to cross-objection 
and no Court-fee is required. 15 A. L. J. 325 = 39 Ind. Cas. 176. llespondent 
though not filing cross-objections in appeal may urge that lower Court decree 
errs in favour of appellant and should not be disturbed. 45 Ind. Cas. 232=48 
P. W. R. 1918=125 P. L. R. 1918 ; see also 40 Ind. Cas. 237“ 103 P. L. R. 1917 
= 85^ P. W. R. 1917 • 39 Ind. Cas. 153=4 O. L. J. loi. Where appeal is barred 
by time, cross-objections filed cannot be beard. A. I. R. 1924 Lah. 43=4 Lah. 
140=5 Lah. L, J. 345 • see also A. I. R. 1924 Pat. 200 = 4 P. L. T. 652 = 72 Ind. Cas. 
643. Cross-ohjeciion cannot be revived long after dismissal of appeal. Pendency 
of appeal is condiiion precedent to filing of cross-objections. The word “cross” 
indicates that objections referred to must be against appellants and not against 
co-respondent. 70 Ind. Cas. 79=A. I. R 1923 Oudh 108=25 O. C. 280 ; co/r/ru j 69 
Ind. Cas. 330 = 5 Lah. L. J. 92=A. I. R. 1923 Lah. 39, 

Objection not filed as cross-objection or if It is not in support of decree is 
not maintainable. A. I. R. 1925 Cal. 94=40 C. L. J. 67 = 84 Ind. Cas. 124. Respon- 
dent cannot take cross-objection which he has already taken by way of appeal and 
which has been decided against him. A. I R- 19*4 All. 867 = 22 A._ L. j. 3°S='78 
Ind. Cas. 677. Respondent preferring appeal cannot file cross-objection. A. I. R. 
1925 Lah. 2 = 79 Ind. Cas. 670. Where no cross-objection has been filed by res- 
pondent, appellant cannot be damnified in appeal. ^ ii S. L. R- 
553 Cross-obj'ection can be filed in appeal from original side. A. I. R 1926 Mao. 
316 (F. B.)=49 M. 291 = 50 M. L. J. 190=24 L. W. 57J=93 .in'’- Cas, 293- Cross- 
objections though advetse to appellants aod also to_ plaintiff respondents ‘"itf*** 
can be maintained by respondent if »i is consistent with his contentions. 29 C- 
N. 784-A I. R. 1925 Cal. 973-88 Ind. Cas. 866. The patty “who may be affected’ 
does not absolutely empower a respondent 10 file cross-objections against a co-res- 
pondent, even where such co-respoodem Is not an interested party aj all and no relief 
IS claimed against him in the appeal. In such cases the discretion und« Oroer 
XLI, rule 33, should not be exercised. A. I. R. 1929 All. 19S= tp7 ind. Cas. 569. 
Cross-objections if amounting to appeal against non-apnealaWe order is not 
maintainabrc. A. I. R. 1927 Oudli 218=1 Lock Cas. 24“ »o3 Ind Cas. 467, Where 
appcalfrom original Side of High Courtis dismissed for defaub. memo of objection 

J A rt> , — 725 = 48 M. 631 = 48 M. L J 384 = 88 

■ n n decree dismissing a suit, the defen- 

derided against him, and the decree 
•d not file any formal cross-objection. 

• Respondent instead of supporting the 

. , d to attack it under rule 22 without 

>4 ; see also A. I K. 1938 Lah. 221 = 106 
iiiu. i..as. 017 , ». *v. ty-/ "•* • -*2 Ind. Cas 689 Cross-objections in 

second appeal must relate to panicular decree of lower Appellate Court and not 
any other decree arising out of single decree of trial Court. A I. K. 1926 All. 
582 = 24 A. L. J. 694=96 Ini Cas. 67. Rule 22 enables lower Court's decision being 

. J ....-Jr J or—.... those on which lower Court proceeded. A. I. R, 

' •* 1.189=104 Jnd. Cas. 472 The cross-objec- 

Court-fee upon the amount chimed. A I. R. 
1929 Pal. 260=a I at. 54j= 10 1'. u. T. 224 The words “support the decree’’ do 
not mean merely “support the decision” 12 Pat. L. T. 659 The provisions of 
sub-rule (4) must be interpreted strictly and not extended beyond their obvious 
meaning. Apart from two instances excepted in sub rule f4) cross-objections can- 
not be entertained if the appeal fails S Kang. S38 = A I. R> 1931 Rang. 38 = 129 
ind. Cas. 500. 

Even where an appeal is filed by two out of 96 defendants the pUintiff is 
entitled to file cross objections. Such cross-objection cannot be refused on tbe 
ground that in any case the decree would remain in lict as against the 94 defend- 
ants who had not appealed. A.LR.1934 Oudh. 131 = 110. W.N. 258=151 Ind. 
Cas. 530. A defendant respondent whose set-ofl has not been decreed or has not 
been referred to in the decree, may make this ground of cross-examinations io 
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appeal. 150 Ind. Cas. 433 = A. I. R. 1934 All. 543. It is doubtful whether on 

-c,. • « j...» -f , -ppeallant, the cross-objections can be 

• ... . . ves on the record. 151 Ind. Cas 387 = 

■ I ■ ■ ■ - the respondent should file with cross- 

■ • from the parly who may be afTeclcd 

i ■ • ^ , M. R. 1934 Cal. 345-S8 C. L. J. 534. 

A cross-objection which seeks to raise a question as between two respondents inter se 
and IS purely a lateral attack in which the appellant is not concerned or interested, 
is not maintainable ijS Ind. Cas. 708=1935 O. W. N. 1139 The expression 

.«•, • .. • H should be directed against the 

aeiinst another respondent if there is com- 
andihehticr. 57 A. 580=155 Ind. Cas. 
J 145. Where in an appeal filed by the 
defendant the cross objection tiled by the plaintiff is allowed and the plaintiff 
files a second appe.ai not being completely satisfied with the lower appellate Court’s 
decree it is open to the defendant either lo file a cross-appeal from the other part 
or to file a cross-objection to the pUintifTa appeal. In either case the Appellate 
Court is seized of the whole matter and has jurisdiction to dispose of the entire 
suit. A. I. R. 1935 All. 404=1935 A. L j. 4*8=158 Ind. Cas. loo. 

23. [S. 562.] Where the Court from whose decree an appeal is preferred 
. j - . , ,, has disposed of the suit upon a preliminary 

ate Cou« Appell- decree is reversed in appeal, the 

Appellate Court may, if it thinks fit, ’by order 
remand the case, and may further direct what issje or issues shall bo tried 
in the case so remanded, anti shall send a copy of its judgment and order to 
the Court from whose decree the appeal Is preferred, with directions lo re- 
admit the suit under its original number in the register of civil suits, and 
proceed to determine the suit ; and the evidence (if any) recorded during the 
original Inal shall, subject to all just exceptions, be evidence during the trial 
after remand. 

N. D —For local amendment in Madras —Vide infra 

Grounds for remand.— Where a case is not decided on preliminary point 
Appellate Court cannot remand the case under this rule. 35 C. L. 1. 34S'"7c fad. 
Cas. 547 ] see also 70 Ind. Cas. 1008 ; 34 Dorn, L. R. 820^67 Ind. Cas. 965, 
A. I. U. 1921 Lab. 480 } 95 Ind. Cas. 44 ; A 1 R.1927 Lab. 618 ; A I. R. 1930 Lah. 
639 ; A. I. R. 1930 Lah. 181. A preliminary point within the meaning of Order 41, 
rule 23, is any point the decision of which avoids the necessity for the lull hearing 
of the suit. A I. R. 1934 Pat. ij. It mast b: independent of merits. A. I. R. 
1934 Csi. 49 The test of finality is whether tights of parties are finaly disposed 
of. 37 C W. N. 405 P. C. “Preliminary point" comprehends all points whether of 
law or of fact which prevent Court from disposing of case on merits. A. I. R. 1933 
Rang.4J3 Remand order can be under inherent power. A. I R. 1933 Pat. 7061 
see also A. I B 1933 Lah 135=34 P.L R 270; A. I. R. 1932 Lah. 311=33 P.L. 
1^-285 : 37C. W. N. 1084 Under r. 23 suit must be disposed of on preliminary 
point. 33 P. L. R. 54 = A. 1. R. 1932 Lah. 219 There cannot be any remand 
where the trial Court made its finding on all points. 33 C. W N. 1211. Where 
the trial Court decides the suit on merits, it is not open to the Appellate Court to 
remand the case under rule 23, as though the suit had been decided on a prelimi- 
nary point but under r. 24 or r. 25. 66 Ind Cas. 922 ; see also 56 InJ. Cas. 984 ; 55 
Ind. Cas. 434. 

If decision of »- , -* is improper because 

it may have be- ■ ■ ■ ' . R. 1929 Mad. 718= 

30 L. W. 230= ■ • ■ . lous material issues, 

it should not be ■ • ■ • ' J. 99=123 Ind Cas. 

324. The Disiiict Court can remaod case for determination of a question of fact 
c*'""''*’ ■-*••••’. - - „5 nicriis A. I R. 1930 Rang. 188= 

L. T. 637 = 124 Ind. Cas. 385 ; A. I. R. 
’ • i ■ «1I2 Ind. Cas. 736 ; A I. R. 1927 Nag. 

• • fads to frame and determine parti- 

- ■ ■ • finding on that issue and not for trial. 

38 Ind. Cas 641. Order of remand is illegal where evidence is recorded on material 
issues. 41 Ind. Cas. 735 ; see also 35 Ind Cas. 237. Where evidence is recorded, 
but some issues ate not decided, proper order of Appellate Court is to call f 
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findings under rule 25 and not under rule 23. 3S A. 52os=i4 A. L. J. 754=36 Ind. 
Cas. 245. Where in a pre-emption 5uit,custom is pleaded in the first Court and 
extract in the Appellate Caurt the latter Court should not decide the point but 
allow amendment and remand case. A. I. R. 1912 All. 281=44 A. 571=20 A. L. J. 
464=66 Ind. Cas. 57J. Order for remand for adducing further evidence and 
disposal and also setting aside trial Court’s decree dismissing suit is illegal. A. I. 
R. 1919 Bom. 175=31 Bom. L. R. 208=53 B. 335=118 Ind Cas. 790. Where the 
record showed that the judgment of the final Court was based upoi the cansenl o! 
the parlies and the fact was controverted in appeal before Board of Judicial 
Committee and the Bo^rd found that the recital of consent was in some way 
erroneous and that no judgment upon the merits had been pionounced by the Court 
Board sent back the record so that it might be reconsidered and dealt with in the 
ordinary way. A. I. R. 1931 p. C 107=35 C W. N. 612=60 M. L. J. 6i8 = 33 
L. W. 723 (P. C.) = i3i Ind. Cas, 316. Where Judge has jurisdiction to try a case 
under the ordinary procedure, mere fact that he tries it under special procedure is 
no ground for dismissing it. Proper procedure is 10 remand the case. A. I. K. 1927 
Lah. 174 = 8 Lah. 156 = 9 Lah. L. J. 57=28 P. L. R, 539=99 Ind. Cas. 648. Where 
issues framed by the trial Coart are exhaustive and there is no alternaiive relief 
prayed, it is not competent for the Appell-ite Court to set up new case and remand 

the case. A. I. R. 1927 Lah. 42=98 Ind. Cas. gt ■ j - — 

if the only object is to have an enquiry under 

A. I. R. 1928 Cal. 43 = 105 Ind. Cas. 133 If Apj ■ ■ 

J r'/-irt It can * ' 

retrial * ’ . » : 

4i ... ^ preliminary decree in partition suit and 

/spueiuie Cuuit lenuuus ....ae .v..ial the proper order would be under lule 25 
and not under rule 23 A I R. J9*7 OuJh 59t“ioi Ind. Ca». 89. Where documents 
put in are mecbanicalif exhibited without the (rial Court and objection to admis* 
sibllity is put forth in second appeal an order for retrial Is justified. A 1. R. 1927. 
Lah. 4S-B Lah. L. J. 537*99 Cas. 920. 

Eemand under inherent power.—Eeven where rule 23 does not apply, the 
Appellate Court has inherent power to make a remand under s. 151. A. I R. 193° 
Mad. 72 J see also 32 C, W. N. toi 5 A. I R. 1927 Pat. 29^=6 Pat. 380 j A. 1 R. 
1927 Mad. 1190 5 A. I R. 1927 Mad. 335=52 M. L. J. 90 5 43 C, L. J 6oi = A. /. R. 
1926 Cal. 1076 ; A. I. R. 1916 Lah. 537. Where there is no question of any preh- 
minaty point and the order of remand affects the whole decision of ihe whole suit 
the remand must be taken to have been under inherent powers. A. I R. 1925 Pat. 
760 5 see also A. I. R. 1926 Pat. 516=7 B- L. T. Sii } 87 Ind. Cas 57S S 84 Ind. Cas. 
965=48 M. 713 i 31 Ind. Cas. 263 ; 32 Ind. Cas. 906 ; A. I. R. 193I Cal. 632 ; 
A. I. R. 1929 Nag. 63 5 76 Ind. Cas 496 5 37 C. L. J. i22 ; 73 fnd, Cas. 915 5 73 Ind. 
Cas sgi ; 43 C. tool ; 41 C. 929 IF. B.) j 41 fod Cas. 598 j 58 Ind. Cas. 444 ; 37 
C. L. J. 491 ; 69 Ind. Cas. S26. Although Appellate Court has inherent powers to 
remand case not falling under rules 23 and 55 that power should be cautiously 
exercised. 43 Ind. Cas. 959=J Bat. L. J. 253 ; see also 44 C. 929 = 21 C. W. N. 
278 5 64 Ind. Cas. 599. Where a case is remanded in the c.xcrcise of the Court’s 

■ .• • ''"’•r of remand. 37 M. L J. 5 j6 = S 3 

i Cal 305 5 A I. R 1927 Mad. 859. 

• ■ ■ • ■ I remanding a case is not a case of 

■ • • R. 1927 Mad. 333 = 52 M. L J. 90 

■, avoid remand, 34C. W. N. 951. 

The High Court has auipie powcj* w iiUit. a remand in order that a point which 
has not been considered by the lower Court may be considered. A. 1. R. 1934 
Rang. 168. An Appellate Court has an inherent power to remand a cate even 
where rule 23 does not apply provided that the interest of the justice requires it. A. 

1. R- 1935 Botn- 2t6=37 Bom. L. R. 203= 156 Ind. Cas. 381. 

Order under the rule.— Where the iri ■ r - * • 

on the merits, it is beyond the competence 

upon grounds which do not arise from the . ■ ■ • 

roanding suit to the trial Court for fresh 

whether the order of remand is under Order 4<i rule 23 or independently of it. A 1. 

R. 1929 Mad. 205= 1 >9 Ind. Cas. 705 ; see also 45 c. L. J. 194. It is the duty of the 
Court to which remand is made (o record findings to all the questions sent on re- 
mandandnot toomit certain answers because of the view it lakes of the law. A. 
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1. R. 1927 Rom. S9i=»Si B. 1026. Noorder of remand can be regarded as made 
under rule 23, unless tbe case has been disposed ol without eoiering into the full 
merits by reason of a decision on law or fact which has prevented the case being 
tried to the end. 73 Ird. Cas. 591. The High Court has authority to limit the 
scope of certain appeal remanded to the lower Court without keeping them on its 
own file. 20 C W. N. 584 The issues decided by the order of remind under rule 
■23 cannot be reopened between the parties at any subsequent stage of litigation. 
70 Ind. Cas. 983. When all points have been decided by the lower Court remand 
should be under rule 25 and not under rule 23. A. I. R. 1932 Lah. 443 = 33 P. L. R. 
487. Except under rule 23 no case shall be remanded for a second decision which 
can be disposed of finally by first Appellate Court. 36 Ind. Cas. attest; N L. 
R. 120 Where c.ase is decided on important point but remanded to lower Court 
for some purpose, the order is not a dcciee. A 1, R. 1918 All. 13 = 26 A. L. J. 103 = 
107 Ind. Cas. 677. Mere omission to pass order for refund of Court-fees does not 
make order of remand one under any other law. A. I. R. 1929 Lah. 175= 1 18 Ind. 
Cas. 393. Where case is remanded to find whether perso t has title, it includes 
inquiry whether he has lost title or whether he is precluded from relying on it. 
20 C W, N. 149=31 Ind. Cas. 987. Power of remand under the new Code is not 
only to be used where the trial Court has disposed of a case on a preliminary issue 
but also where impottant evidence has been wrongly excluded or important 
questions wrongly disallowed, 36 Ind. Cas. 813 ; see also 39 Ind. Cas 951. An 
order of remand IS an interlocutory order and therefore not subject of appeal to 
His Majesty in Council. 2 Lah. io6=6o Ind. Cas, 522. Where the order of remand 
decides a certain question it cannot be re-opened On appeal after remind. {3 Ind. 
Cas. 677 j see also A. I. R. 1923 Pat. 226=76 Ind. Car. 136. Where on second 

• .!.« Appellate Court, it is not open to that Court, 

• • ♦ r not raised in second appeal or to corns to a 

• * * )y order of remind. 61 Ind. Cas. 575 Where 

• he issues and dismissed the order of AppelUie 

' * * hsposil beiag of contrary opinion on one issue 

* * first Court on the other i>sues Is improper. A 

'* : 'q*. Anorderunder rule 23 is a final order 

which IS subject to appeal and cannot be considered by the Court which pissed it 
„ .. .. v..... — ..i.. jj 5, jnietlocutory order wiich It is 

1 • • • • . 189-9 0. L J. 235-69 Ind. Css. 73a 

, * • ' • se than under rule 23, should b: msst 

• ■* ' . Nag. 63=26 H.L R 44=117 Ind. Cas. 

, . „ • ed case depends entirely on the order of 

the Appellate Court when remaoding A. L R. 1923 Mad. 351 = 44 M. L. J 238- 
72 Ind Cas. 314. The word remind should be used only when a case is returned for 
decision and not for return of a case for finding A. I. R. 1915 Rang 322=92 Ind. 
Cas. 370. An Appellate Court is not confined to the grounds mentioned in r. 23 
and may do so on any other ground. 5 Lah. L J. 269 = 74 Ind. Cas, 497. 

Appellate Court.— Appellate Court cannot remand a case, not disposed on 

a preliminary — -■ — >'• — ..g 27 C. L. J 596 

= 46 Ind. Cas. • • • e issue and remand 

case for findir . •» .... pu, fj-gsh decree 

itself 38 Ind. C • ••• • • on second appeal 

to remit case for re-hearing on an issue not raised in the pleidimrs or even 
suggested m the Court below, ibis ought only to be done in exceptional cases 
for good cause shown and on piyment of all costs. 43 C 1104=43 Ind Cas. 172 
= 2oC. W. N. i245 (P. C.i. Appeilite Court can remind whole case where plaint 
is allowed to be amended by addition of parties in appeal. 43 C. 938=32 Ind. 
Cas. 791=320 C. W.N. 517. Contention not ariiing oat of pleadings and not 
raised in lower Court is not to be allowed to be raised on remand. 38 Ind Cas, 
509 = 1 Pat. L. W. i 8S = 2 Pat. L ). 8;seealso 44 lad, Cas 416. Wtiere an Ap- 
pellate Court passed an order of remand without specifying the provisioas of 
law under which it is made, it must be presumed to be under rule 23, and it 
is appealable A. I. R. 1922 All. 226=20 A. L J. 321 — 44 A. 192 — 67 Ind. Cas. 
7I3' Where trial Court omits 10 put m issue an important point, Appellate Court 
can raise that issue and remand case. 64 I*. R. 1919 = 51 Ind. Cas 712. Appellate 
Court can deade case on evidence on record after excluding irrelevant or 
unsatisfactory portions. 50 Ind. Cas. 301. If the defendant appeals against 
fX parte decree without seeking to set it aside, Appellate Court should not 
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remand case under rale 23, but should itself dispose It on merits. 24 P. L. R. 
1917 = 39 Ind. Cas. 749 5 sec also 25 C L. J, 473=39 Ind. Cas. 886 ; but see 
56 Ind. Cas. 255 = {i9>9)3 U. B. R 19S. Where ttse lower Appillate Court rever- 
sed the decree of the Court below. laoJifylng one of the issues and reman- 
ding the case for a <* novo trial on the modified issue, the order is wrong. 
A. I.R 1922 Cal. 456=35 C. L J. 345=70 Ind. Cas. 547. Remand order can 
not confer on the subordinate Court a jurisdiction which that Court irould not 
have had bit for the remand. A. I. R. 1929 Lah. 534 = 30 P. L. R. 244^=116 Ind. 
Cas. 324. An Appellate Court has power to transfer a case from one Court to 
another Court. 2$ P. W. R. 1922=66 Ind. Cas, 113 ; sse also 24 C. L. J. 457 = 35 Ind. 
Cas. 698 5 but see 66 Ind Cas. 113. ^ This mie contemplates a position in which the 
Appellate Court doss cot retain seizin of the case;. The remand under it is for a “de- 
termination of the suit, ' and after remand the Appellate Court has nothing more 
to do with the matter unless h comes back to it by way of a fresh appeal. 
A. I R. 1936 Nag. 140. But when the Appellate Court retains seizin of the 
case when remanding for finding on issue rule 20 or rule 27 is more 
applicable, A. I. R. 1936 Nag 140, Where a District judge remands a suit to 
the trial Court and the suit is ultimately dismissed by the trial Judge and 
an appeal is preferred again to hi's successor, it is compttsat far him to go 
behind the finding of his predecessor. 38 P. L. R. 567 = A. I. R. 1936 Lah 708. 
Remand order by Appellate Court is proper where the trial Court adopted 
unjustifiable and unsatisfactory procedure. A. I. R. 1936 Cal. 195 = 162 Ind. Cas 697. 

Preltmmar7 Point— The expression ‘preliminary point" is not confined to 
such legal points only as may be pleaded in bar of suit but comprehend all such 
points as may have prevented the Court *' 

such points are pure question of law or * ■ 

instances of such point such 3$, that 

Court has no jurisdiction under the Estat ’ >. ■ * 

not admissible, that on the plaintiffi’ evi 

to answer ; in a libel suit that there < 

69 Ind. Cas. 828 j see also 2 Pat. L.j. 4 , 

13 L. W. S4s 48 M. L. J. 100=86 Ind. Cas. 548 ; A. I. R, 1927 Mad. it59 5 A. I. 

R. 1935 Pat. 49; A. I. R. I93S 34* In a mortgage suit thequestion whether 

plaiRtin is eniiiled to an unconditional decree for possession or one subject to 
dcfend.ini’s right to redeem is a preliminary point. A. 1 R- 1930 Mad. loi; — 

60 M. L J. 72. Decision as to rejection of evidence in order to make It a 

decision on a preliminary point within Order XL!, r. 23, must be found to have 

restricted the trial of the suit. A. I K. 1928 Mad. 991. Dismissal of suit on the 
ground of ibe inadmissibility of document is dismissal on a preliminary point. 

A. I R 1927 Lah. 592 ; see also 5 P. L.J- 410. Where a sun is remanded for 
retrial on amended plaint the remand is 00 a preliminary point. A I. R. 1927 
Lah. 196=100 Ind. Cas. 42. Where Court records findings on all issues but 
dismissing suit as not roamtainablc the disposal is on preliminiry point. 4 P. 

L. J. 645 = 52 Ind. Cas. 125- The expression “m disposed of the suit on a pre- 
liminary point" means disposed of the whole suit on a preliminary point only. 57 Ind. 
Cas. 800 Where the death of one defendant is brought to the notice of the Court, 
but the Court continued the suit and passes a decree without legal represen- 
tative, the Court must be deemed to have disposed ol the suit on a preli- 
minary point justifying a remand under rule 23 74 lod. Cas 682 = 5 Lah. L. 

J. 187. Appellate Court can remand suH if lower Court overlooks defendants' 
plea of subsisting tenancy. 38 A. 53J = »4 A. L. J. 73<. Where the lower Court 
has admitted inadmissible eivdcnce the proper procedure for the Appellate 
Couit is to remand the case. 55 Ind. Cas. 922; see also 34 C L J. 205. 

A case decided on a wrong view of s. 107 and s. 108 of the Evidence Act 
should be remanded to the Court, as a case of wrong disposal on preliminary 
point. 22 Bom. L. R 77* = 57 loti. Cas 52$ No remand is justifiable where 
plaintiff fails to prove documents. A. I. R. 1937 Lah. 454. Where atrial Court 
disposes of a suit completely on merits the Appellate Court is not j'usiitied 
under rule 23 to direct remand upon grounds which do not arise from the 
pleadings. 119 Ind. Cas. 2. A preliroinaty point when determined in favour of 
the plainiifl. permits the progress of the suit, but when determined against 
him concludes it. A. I. R. *930 Nag. 295=128 Ind. Cas. 407. A preliminary 
point must be decided as a ptellniinary point at the earliest stage of the 
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suit. A. I. R. 1930 All. 863=128 M. Cas. 827. Where Court appears to have 
decidsd every issue, th«i fact that its decision on a preliminary point covers 
the decision on the remaining points does not justify its being held that the 
decision was only on a preliminary poinL A. I. R. 1924 Oudh 97 = 74 li'd. Cas. 
582. A prehminaiy point within the meaniog of Order 41, rule 23, is any point 
the decision of which avoids the necessity for the fuU heating of the suit. 151 
!nd. Cas. 947= A. I R. 1934 Pat. 13. Where a case has been decided by the 
lower Court wholly on merits and not on any preliminary point, the case 
must be remanded by the Appellate Court under rule 25 and not under rule 23. 
ijt Ind. Cts. 493 = 36 P. L. R. 269-A. I. R. 1934 Lah. 576. Even under this 
rule no case should he remanded for second decision by the trial Court which 
can be (inally disposed olbyths first Appellate Court, 31 N. L. R. (Supp) 72 
= 160 Ind Cas 232 = A. I. R 1936 Nag. 8 Where the Judge of an Appellate 
Court allows an appeal on a preliminary poirit of law which necessitates the remand 
of the suit for further trial or retrial of the suit he should refrain from malcing 
any remarks in his judgment. Concerning the merits of the claim, as by so 
doing, he must necessarily prejudice the further trial or new trial on remand. 
A. I. R. 1936 Rang. 251 = 163 Ind. Cas. 397. This rule is applicable where 
a Court decides a case on a preliminary point. A. I. R. IQ35 Rang. 123. 

Appeal —An order of remand can be appealed against only if it it made under 
Order XLI, rule 23 i. t, where the trial Court has disposed of the suit on a 
preliminary point and not if it is made under $.151. A. I. R- >929 Mad. 205=119 
Ind Cas. 705 } see also A. 1. R. 1930 Lah. 221=30 P. L. R. 645 = 119 Ind. Cas. 
330 ; A. 1. R. 1928 Lah. 753 = 110 Ind. Cas. 748 ; A. I. R 1928 Lah. 341-107 Ind. 
Cas. 284 ; A. 1. R. 1927 Cal. 6l2-3t C. W. N. 87S-104 Ind. Cas. 4*2 ; A. I. R. 
1925 Rang. 320=4 Dur. L. J. 159-3 Rang. 490=92 Ind. Cas. 368 j 24 C. W. N. 
?o3-3t C. L. J. 360=56 Ind. Cas. 516 ; A. I. R 1922 Mad. 112 = 45 M. 449=42 
M. L J. 372 = 30 M. L T, 217=68 Ind. Cas. 869 ; A. I. R. 19*8 Mad 1200 = 110 
Ind. Cas. 692. Rule 23 applies on'y to cases where the whole suit has been dete^ 

mined upon a preliminary pome and not to cases where a portion only of the 

suit has bien so decided and reversed on appeal. A I R. 19:6 Pat. 514 = 8 P. L. 
T. 9 = 97 Ind. Cas. 1, No appeal lies uom remand order where trial Court 
disposes of all issues. 1926 M W. N 48=92 Ind. Cas. 1045. Order of rejection of 

ntiinf ««t aci^A I,,, A 1- ... .k . . .1 a . . J In 


parties in regard to certain matters In controversy between them, it has all the 
force of a decree and IS appealable as such. A. I R. 1928 Nag. 68=105 Ind. Cas 
567. Where tiial Court dismissed suit without entering into merits on ground of 
delect in description of defendant and the Appellate Court directed amendment of 
plaint and remanded case and Court-fee on appeal was ordered to be refunded, 
Appellate Court’s order was held one of remand, A. I. R. 1925 Cal. 716=520. 
783 = 29 C. W. N. 614=93 Ind. Cas. 426. An appeal from an order of an Apptllate 
Court Under rule 23 does lie in all cases except where absolutely no right of second 
appeal is given in the body of the Court or by any other law. A 1. R 1922 Lah. 
178=3 Lah. at8 = 4 Lah. L. J, 359 (F. D.)=68 Ind. Cas 849. An order of remand by 
an Appellate Court which is such in form and in substance, though itiegular, is 
order under rule 23. A. I. R 1925 Cal. 1258=42 C. L. J 22=3° C W. N, 41 = 89 
Ind. Cas 744 J sec also A, I. K. J922 Cal. 279=80 Ind. Cas. 172 ; 71 Ind Cas. 
so 4=A. I. R. 1923 Mad 331 = 17 L.W 159; 64 Ind Cas. 878 = 44 A. 176=19 A. 
L. J. 971. The policy of ihe Legisbtuce being not to allow a second appeal on 
facts, an appellant coming to appeal under Order 43, rule l cannot question 
findings of fact in this Coajt 59 Ind. Cas. 715=31 P. W. R. 1921 =36 L. R. 
1919 If a Court purports 10 pass an order of remand under Order 4(, rule 23, 
even if the order is wrongly passed under that rule, an appeal lies from the order. 
31 N. L R. tSup) 72 = 160 Ind. C«s 202— A. I, IL 1936 Nag. 8. A distinction has 
to be drawn between an order of remand under Order 41. rule 23 and an order 
under rule 25, temiitirg issues for decision. An order under rule 25 does not 
amount an ‘ order remanding 3 case”, within Order 43, role t (ul and is nst therefore 
appealable. A. I. R. 1935 Oudh 333=1935 O. W. N. 35*= >54 Ind. C. 676. 

Revision. — Where order of remand is not justified High Court can interfere 
in revision. A. 1. R. 1930 All, 863=228 Ind. Cas. 8:7 } A. I. R. 19*5 Mad. 171=79 
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lod. Cas. 857. An order of retnand 6n3lly disposing of matter before Court is 
rcvlsable. A. I. R. 1926 Alf, 5 S “48 A. 271=23 A. L. J. 891 = 89 Ind. Cas. 409. 
Where both parties have no evidence 10 offer on points in issues and trial Court 


24. [S. 565.] Where the evidence upon the record is sufficient to enable 

, the Appellate Court to pronounce judgment, 
s™c"'„,,'''Appd.a“rS !»e Appellate Coat, otay, after re,-.=,.lieg the 

mar deieimioj case finally. 'f ne«ssary, finally determine the suit 

notwithstanding that the judgment of the Court 
from whose decree the appeal is preferred has proceeded wholly upon some 
ground other than that on which the Appellate Court proceeds. 

Notes. — First Appellate Court can consider question of relevancy of document 
though the question was not raised in the trial Court. A. I. R. 1918 CaL 512=109 
Ind. Cas. 26. 

25. (S. 566.] Where the Court from whose decree the appeal is preferred 

/-y..-. _ has omitted to frame or try any issue, or to 
Ciamt isso« and «r.r thtm determins any quMliou of fact which appears 
for trial to Court whose decree Appellate Court essential to the right 

appealed from. decision of the suit upon the merits, the 

Appellate Court may, if necessary, frame issues, 
and refer the same for trial 10 (he Court from whose decree the appeal is 
preferred, and in such case shall direct such Court to take the additional 
evidence required ; 

and such Court shall proceed to tty such issues and shall return the evidence 
to the Appellate Court together with its findings thereon and the reasons 
therefor. 

Scope.— Uoder Order 41, when ihe Appellate Court U of opioioa that certain 
findings of fact are necessary for the profit disposal of appeal and that evidence 
should be led on these poluti (be proper procedure is under rule 3$ and partly 
under rule 26 by calliug for further findings. A. I. K 1929 Bern. 175 = 53 B. 335< 
Appellate Court can frame addiiional issues and remand a case. A. I. R. 1928 
'■ "j V“ • ■ ■ ’ r * >oint consideriDg 

• • . * ■ s not bound to 

■ ■ • • ■ • point. A. I. R. 

men that parties 

I • •• * • / trial Court, the 

proper procedure is (omtke order under rule 35. iro fad. Cas. 444. The order of 

remand, on ihe ground r'-.... on plea of 

res judteaf’^t not raised, 25. A. I. R- 

1929 Lab. 376 = 39 omitted to 

determine question of la< can frame 

necessary issues and reft • ■ . = 23 Boro. 

L R.578 = iSA.L. J. 707 (B. C.). Reioand of specific Issues under rulers is open 
to reconsideratipo. 25 O- C. i 89='69 Ind. Cts. 730. Where plaintilT fails 10 produce 
tsidence that is necessary to esia blisb his right in trial Court, remand cannot 
be granted. 71 lad, Cas. 384. 

Kcmand order does not take away Appellate Conn’s seirin of the case. A. I. R, 
1933 Rang. 137= 10 Rang. 335 Jo first appeal the High Court can invcsiigate facis 
in interest ol justice, A. I K. 1932 Pat. 286= it Pat. 513 Where important evi- 
ccnce has been disregarded by lower Coun, case should be remanded, A 1 . R. 
1933 Pat. 472. Where party knew but Idled to discharge, remand is not proper 
though issue is net clear. A. I. K. 1952 Lah. 293 = 32 P. L. R 861. Appellate 
Court cannot make new case and remand the suit. A. I. P.. 1933 All. 829= 17 R, D. 
775. As regards whether a remand IS uoder rule 2} or rule 25, A. I. R. 1933 
Oudh 560. Appoimraent of Commissioner by Appeallate Court to examine accoums 
.ard to Jjive findings on mixed quesiiors of fact and law is irregular. The proper 
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course is to frame issue and refer it to trial Court under Order 4 1, rule 2$. 3$ C. 
\V. N. 84J«»33 Bom. L. R. 988**A. I. R. 1931 P. C 136 (P, C). Under Order 41, 


opportunity (0 both parties to prod 

In case of remand under nile 

the law on which the remand was • ' i ; ■ ' • 

remanded unless omitted issue is likely to afTect final result of suit. 27O. 0.383^1 
Eo Ind. Cas. 5giaA. I. R. 1923 Oudh 97 Where issues though necessary is not 
framed case should not be remanded but issue referred for taking additional evidence 
and for returning case with findings 78 Ind. Cas. f = A. I. R. J925 Mad. 169. It 
c.annot be affirmed broadly that when order has been made under rule 23, the Court 

— ti.j j... .1., — jyjg 26, IS competent 

■ • • • “ * been made under rule 23, 

• • . - the Court. The order, 

■ • • must be treated as an 

interlocutory one which is operative in law. If the order had been made under 

’■ ** ■ - t,. -t.n '1 appeal against 

• •• • “to order under 

^ ' ' • ' • • • • “mains pending, 

■ . • • • • • findings before 

• •• . • ... findings become 

§ art of the record in the suit and the Court proceeds to determine the appeal, such 
etermination must be based upon all the materials on the record. A. I. R. 1933 
Cal. S3I-37 C. L. J. 122 = 74 Iq 8 Cas. 392 

Where High Court remits certain issues to lower Appellate Court and that CoJtt 
in its turn remits those issues to the subordinate Court, the procedure Is wrong. 
A, I. R. 1931 Lah. 334 = 71 Ind. Cas 80 ; A. I. R. 1927 Lab. 769 = 102 Ind. Cas 273. 
Where lower Appellate Court fails to determine inues, case should be remanded 
to that Court for determining issues according to law. A. 1. R. 1939 Pat. 98=10 
P. L. T. 10 = 115 ind. Cas. 674 

An order of remind made under this rule decides nothing, and the reasons 

.V.. .1.. /-- ... - •. ..... /». ... ...-jngg fgj, 

'• • •' • lourt cither 

■ ■ • ■ • . • ■ “ y has ample 

•• •• • ■ lassed under 

' • High Court 

• • • determioa* 

. • . . • •. 1233-107 

Ind. Cas. 730. Appellate Court leveising decision on one issue cannot remand 
whole case for retrial Remand can only be made under Order XLI. rule 23. A. I. R. 
1927 Bom. 111=29 Bom. L. R. 56= too lad Cas. 578. Where though the case is 
remitted twice but the lower Court does not determine the issue High Court car 
remand the case even 3 third lime for that purpose A I. R. 1922 P. C. 292=43 M. 
536 = 16 L. W. 102 = 49 1. A. 286=*37 C. L. J. 199=27 C, W. N. 243 (P. C.)=68 Ind- 


i^igiiU ueiiig puuiisaeu aiiei ueusio • • • 

Remand should not be had where ■ • ■ 

43 Ind Cas. 730=2 Pat. L J. 364 • . • . . ; .... .. . 

to remit a case for re hearing on 30 • ■ ■ ■ ■ ' ' ' y 

to be done m exceptional cases 66 Ind. Cas 640=34 C. L. J. 319 = A. I. R. 1921 
Cal 309 The High Court can on second appeal remrnl case for findings even on 
points not taken in the grounds of appeal The finding of the lower Appellate Court 
on .a question of fact not put in issue can be challenged in secoad appeal A. 1. R. 
1921 Lah. 236=83 Ind. Cas. 92. 

C, r. Code— 99 
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Order wrongly remittir ‘ .t — t — ....i., can be reversed 

when appeal from decre ■ Jtermlned. A. I. 

R. 1927 Oudh <99-4 O. ' ' . , # ' sue is necessary 

for fait disposal of a case but parues are not prejudiced by omission, suit will not be 
remanded. A. I. R 1927 All. 410— *00 Ind. Cis 650. Where Appellate Court frames 
additional issues and remand case reversing decree initead of calling for finding 
retaining case on its file remand order is not appealable either under Order XLIIl, 
rule 1 («) or under s. 100, it not being a decree within s. 2. A. I. R. igty Cal. 850=35 
C. 219 = 47 C. L. J. 69= 103 Ind. Cas. 864. Where decision of trial Court is reversed 
in appeal and additional issues are remitted to trial Court, remand not being remand 
on preliminary point is not appealable under Order XLI, r. 23. A. I. R. 1926 Mad. 
695=23 L. W. 540=95 Ind. Cas. 325 Appeal does not lie from order of remand 
under rule 23. A. I. R. 1924 Rang. 131=76 Ind. Cas. 816 = 2 Bur. L. J. 216. The 
High Court has power under second appeals to frame issues and refer them for trial 
to the first Court, A 1. R. 1934 Nag. 207. An appeal does not lie from an order 
remitting a certain issue to the trial Court under Order 41, rule 25. 4 P. W. R, 
1120. Where a case is remanded under rule 25, it is not open to a Court of second 
appeal to examine the facts, except In so far as it is empowered to do so under 
s. 103, and it is immaterial whether the first Court takes the evidence or the lower 
Appellate Court. A. I. R. 1936 Nag. 14ft 


26 . [S. 507.] ( 1) Such evidence and find- 


put on record, 
finding. 


Objections to 


and either party may, within a time to be fixed 
by the Appellate Court present a memorandum 
of objections to any finding. 

(2) After the expiration of the period so fixed for presenting such memo- 
randum the Appellate Court shall proceed to 
determine the appeal. 


Determination of appeal. 


mne. dcclslont on iSJuss cveii though findings 
• • 15. Court may not hear at hearing objec- 

have not been filed. 3 Lak. L. J. 230=67 
■ ^ ^ • on memorandum of objections filed under 


rule 26. A. I. R. 1928 Pat. 85. 


27. [S. 568 ) (1) The parties to an appeal shall not be entitled to pro- 
duce additional evidence, whether oral or doc- 
Production of addmonal evi- mnenlary, in the Appllate Court, but if— 
dence m Appellate Court. ' 


(a) the Court from whose decree the appeal is preferred has refused to 
admit evidence which ought to have been admitted, or 

(fi) the Appellate Court requires any document to be produced or any wit- 
ness to be examined to enable it to pronounce judgment, or for any other sub- 
stantial cause, 

the appellate Court may allow such evidence or document to be produced, or 
Avitness to be examined. 


(2) Wherever additional evidence is allowed to be produced, by an Appel- 
late Court, the Court shall record the reasons for its admission. 

Notes.— Additional evidence is allowed not for benefit of pxny but when 
evidence recorded is defective, j P. L, J 435=37 Ind. Cas. 10085 see also 57 
Ind. Cas 843 ; 54 Ind Cas. 666 ; 53 Ind. Cas. 836 ; 44 Ind Cas. 670 Negligent 
party cannot be helped by way of rule 27. 47 C. 662 = 25 C.W.N.4i7 = 22 Bom. 
L. R.S57— S5 li’d. Cas. 954 (P. C.). Appellate Court can allow production of 
evidence. 3 Pat. 676- 50 I. A. 183=25 Bom L. R 1253 = 28 C. W. N. 337 (P. C.). 
Additional evidence must be allowed where justice demands it A. I. R. 1930 Oudh 
110=6 O. W. N. 1060. The language of rule 27 Is very strict and it is only whether 
the Appellate Court “requires" it that additional evidence can be admitted. Where 
It does not require it to enable it to pronounce judgment or for any other substantial 
cause addiiionnl evidence einnot be admitted. U7 Ind. Cas. 3J9 = A. I. R. 1934 
All. 175 ; sec also A. I. R. 1934 Pat. 60=150 Ind, Cas. 788 ; A. I. R. 1934 Lab. 529 = 
148 Ind Cas. 8:05 A. I. R. 1934 Lah. 664=35 P. L. R. 779 Before a Court can 
admit additional evidence in appeal unJer Order 41, rule 27, C. P. Code, it mu« 
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rreord its reascn for doinj so ; and i: is only wfcea the Conrt ilse!f reqairts adJi* 
tioaal CTidence and finds It t^fal in order to proaoasce jadjment for any other 
snbstaoiul cause, that such cridecce CM be admitted. 3S C. \V. h«. 753=»A 1. R, 
1934 Cal. T07. TTiis rule is intended to oVain additional evidence and cannot 
be psed to test the evidence of wllocss. A. I R. I9S> Ran^. 39=15; Iml Cas. 511. 
This powrr shoald be used very sparingly in second appeal. iSR. D. 65;. In the 
-r — .u. ^ — a. .,3 record, the .\ppe!lile 

oaat evidence in an appeal for 
tature in documents. A. I. R. 
21 ; 39 c. \V. N. 64S=6j C 
■ Appellate Court after argu- 

■ _ ‘the Appellate Court to admit 

evident^ which might have been produced in the lower Ccutt, merely because the 
Court has drawn an adverse inference from the oon-production of such evidence, 
more especially in the absence of special circumstances evphiaing such non-produc' 
lion at the proper time. 159 Ind. Cas. 191 = 103; M. W. N. t:;;=43 L. W. 658= 
6g M. L. J. 707 j 39 C. W. N. 313 ; 61 C. L J. 373 The Appellate Court must 

. r-- to rebut evidence to be produced. 1935 R. D. 

. * . ' • ' ‘ tdditionil evidence may be admitted in appeal 

• ' ... , jjjg Where the lower Court has not refused 

■ T . • • ■ • • • ‘ ia appeal and when the Appellate Court is not 

■ * • the absence of addilionii evidence, there is no 

■ * ^ ^ • 'ippellate Court in admitting evidence in appeal. 

70 M. L. J. <oo=A I. R. i9j6 Mad. 335 • A. L R. 1936 Pat. 600=17 Pit. L T. 709 5 
A. I R. 1935 Pat. S7; A I. R 1936 Lah. 933=38 P. L. R. 311 ; A. I. R 1936 Lah, 37 
=38 P, L. R. 748. Fresh evidence can be admitted ia appeal if it has been 
discover after exercise of necessary diligence. A. I. R- 1930 Lah 1004 = 13 Lah. 
L.J. 173. Document cannot be produced in appeal if us noa-produciion is not 
accounted in lower Court. A. 1 R. 1030 Mad. 834 = 54 M. I3». It is no safficieoi 
canse If pleader neglects to prodoce important evidence io lower Court. A. I. R. 
1930 Com. 372 = 33 Qom. L. R. 608. Litigant unsuccessful in tower Court cannot 
patch op weak pans of his case and fill up omissions m Court of appeal. 35 C. 
w. N. 786 P. C.—33 Bom L R. 1015 = 1931 A L J. 513=61 M L j 4S9- 
A.I. R.i93t P. C 143 (P. C)! A I R. 1933 Mad. ?»? J A. 1. R. 1933 Mad. 
148. Where Judge is satisfied that documents could not be discovered at 
earlier stage such documents can be admitted !n appeal. A I. R. 1933 Alt. 
104=1931 A. L. J. to8i. Appellate Court has power to issue commission for local 
iavesiigation and need not record reasons under Order4i, rule 27. A. I R. 1933 

All. 3— '' ... , -•'‘etence to rule 

27 gi see also A. I.R. 

J933 ‘ • I«t9d' AL.J. 

5So= R 19J3 Lah, 

S<7= ■ very c.arefully 

and c t. R 1933 Lah. 

toi4. rules 37 and 

29 sh . For applying 

rule 36 some inherent /.lew/r.-t or defect apparent on examination of evidence must 
exist. 8 0. W. N. 637 = A. I. R. 193* Oudh 3^ ; see also A. I. R. *933 Mid. 407= 
64 M. L J. 449 ; A. I. R. 1934 Pat. 60. Where additional evidence is taken on 
apparently obscure point not affecting finding in case, reason need not be given. 
A. 1 R. 1933 Lah. 338 = 34 P.L R. 99 Where party was given opportunity to 
— J .-1,1 .1 _ ,,r-. . ,, ,.g allowed to produce 

= '93 t but see A. I. R. 

d for revision unless 

■ under this rule. 33 

^aL 269. No second 
•. AI. R. 1931 Lah. 

506. Opportunity must be given to opposite party to rebut the evidence. A I. R. 
1934 Lah. 462. Additional evidence on points nit in issue in trial Court can* 
not be admitted in appeal and (f it is allowed opposite party should be given 
a fair chance to tebut it. A. 1. R 1930 All 210=127 Ind. Car 515. Where 
inherent defect becomes obvious then alone additional evidence should be allowed. 
A. I. R. 1930 Sind 105 = 24 S. L. R. 15—1*5 Ind, Cas. 803 Pleader's negligence 
to submit docouments at proper time U no ground for its admissibility in appeal. 



78S THE CODE OF civil. rKOCTDORB. [0, 4l,r. 27. 

A. I. R. 1930 Sind 318=123 Ind. Cas. 33 An objection bsing raised in appeal 
for first time, to documents allowed in trial Court without proof. Court must 
allow documents to be formally proved. 30 P. L, R. 693 = 123 Ind. Cas. 62. 
Additional evidence which could cot be produced in first Court should be 
allowed. 74 Ind. Cas. 1038 = 37 C. L. J. tgi. 

Additional evidence should not be admitted except for sufficient grounds and 
where justice demands it. A I. R. 1930 Mad. 343=120 Ind. Cas 746. Rule 27 
states general principles of law regarding admissibility of additional evidence. 
Court IS to decide if particular evidence must be admitted or not during the 
appeaL A. I. R. 1927 Cal. 140 = 98 Ind. Cas. >29 Rebuttal of additional evidence 
must be allowed. A. I. R. 1927 Cal. i4o*=g8 Ind. Cas. 129 Phrase “any other 
sufficient cause* gives wider discretion to Court. 76 Ind. Cas. 474. Additional 
evidence should be accepted only if it can serve purpose for which it is sub- 
mitted. A. I. R. 1929 All. 375=119 lod. Cas 561, Additional ev dence taken 
must be duly recorded legally, 118 Ind. Cas. 315. 

Documents of which secondary evidence is given can be admitted in appeal. 
32 Ind. Cas. 71 1. Admission of a document without recording reason is illegal- 
3 L. W. 163=32 Ind. Cas. 826 ; but see A I R. 1917 Cal. 126=98 Ind. Cis. 137. 
Additional evidence should he disallowed where appellant has been negligent 
to produce it in lower Court. A. I. R. iga? Nag. 358= loj Ind. Cas. 27. Other 
party should be allowed to raise objections where additional evidence in appeal 

15 received after arguments and before judgment. A. 1. R. 1924 Cal. 403*73 
lad. Cas. 96. Other party must be allowed to rebut any new point raised by 
giving additional evidence, a Pat. 607. Uoloss ioherenc defect exists addiiional 
evidence cannot be allowed. A.l R. 1913' Pat 446«7i Ind. Cas. 881 = 4 P-L-T. 
418. Fresh evidence which has become available after dismissal of suit can 
be allowed, A.l R, 1933 Cal 606-37 C. U J. 49i“7i>d. Cas. 453 Section 
57 controls Appellate Court’s power of adoUtieg additional evidence A. I. R. 
IQ13 Cal. 300=68 lod. Cas. 294. Admission of additional evidence cannot be 

j .. .r . •- discretion. A. 1. R. 1923 Cal. 285=67 

• • • # • • 22 P. L. R. 1919=50 Ind. Cas. 805. 

• .. I . . of evidence though contented vitiates 

• ■ • . • • » I . Cas. 2385 SI Jnd, Cas 50. Rule 27 

• • • : , . evidence. 4 I>ab. I. J. 37t = A.I. R. 

1021 L*ah. 279. Evidence cannot be takes iuo Picfu and without recording reasons. 
63 fnd. Cas. 423-19 A, L. J. 407= A I- *5=* of adjournment for 

producing evidence is ground to allow evidence »n appeal. A. 1. R. 1921 Bom. 267 — 
23 Bom. U R. 7^=46 B. 184=63 Ind. Cas. 478. Evidence unsatisfactory and in- 
sufficient is net a substantial cause- 25 C. L J. 473*38 Ind Cas. 886 Defect 
in evidence is the only ground for admission of evidence. 47 Ind. Cas. 141 Rule 27 
is not intended for enabling Appellate Court to re-enraine witnesses already 
examined. 38 A. igt= 14 A, L. J. I2i = 33 lod. 035334. la ioterpreiing the words 
“for other substantial cause"- in r. 77. each case must be judged on its merits. 
32 Ind. Cas. 908, Defect in evidence and not discovery of fresh evidence is ground 
for allowing evidence in appeal. 55 Ind. Cas. 226; 43 lod. Cas 567. Attesting 
witness not called through inadvertence cannot be evamlaed 5 P. L. J. 263=5^ 
Ini Cas. 983. New and important evidence can be tendered by way of review 
and not under rule 27. L. R. 3 A, 12 Rev. Irregularity in allowing evidence 10 case 
not under rule 27, not causing defeer, can be condoned. A. 1. R. 1911 Sind 155 = 

16 S. L. R. 17=66 Ind. Cas. 833. 

11 ■- necessity to pronounce judgment 

■ > • .... ■ : • I • Ind Cas. 289. Discretion under 

. e scrupaloutly exercised. 36 C. L. 

I I ■ • ■ • of document is no grounds for its 

admtsstoility m appeau Otuer reiusiog to admit document caa be reviewed. 
A I. R- 1923 Cil. 173=68 lod Cas. 334 Opportunity must be given to rebut 
additional evidence. 43 InJ. Cas. 3205 seeaUo 36 lad. Cas. 955. Power under 
rnle27 is discretiontry. 15 AL.J 21; sss also 129 P. R. 1916= 83 Pat. L. R. 
1917=36 lod. Cas 382. Doconsemary evidsace osiittel through mistake maybe 
admitted. 14 P. R. 1916 = 33 Ind, Cis. 813— 195 P. W. R 193 Rule 27 applies to 
second appeals. 52 lad. Cas. 625. Pablic documents coming into existence after 
the Cling of second appeals may be admittei la evidence in the High Court. 4 P. L. 

} 312 = 50 Ind. Cas. 857. Admission of document after closing of case and without 
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opportunity of rebuttal and without assigning reasons is bad. 21 C. L. J. 457 = 35 
Ind. Cas. 6g8 ; 65 Ind. Cas. 504 ; 6 I^h. L J. 234=80 Ind. Cas. 530 5 41 C. L J. 
194. Fresh evidence must not be admiuet when opporWnity to adduce evidence 
— . u,._ ....... J -f 5 O. L J. 763 = 49 Ind. Cas 1007, 

.lie mistake and wrong belief it will be 
■ ■ ■ • L I. 746=48 Ind. Cas. IC07. Omission 

‘ ■ pleadings jnstified taking of evidence. 

66 Ind. Cas. 833 = 16 S. L. R I7 = A. I. R 1921 Sind 155. 

An Appellate Court will not consider the Record of Rights published under the 
decree. A. I. R. 1922 Pat. 28 = 3 P. L. T. to?. Evidence in appeal can be taken if 
defect in evidence detected or fresh evidence is discovered and requested to be 
taken. 66 Ind. Cas 370 (Lah). Additional evidence may be allowed if Court is 
unable to decide on record A. I. R. 1913 Lah 115=3 Lah. 382 = 77 Ind. Cas. 207. 
Case cannot be remanded for further evidence though ruling as to question of 
onus is pronounced after suit. A. 1. R. 1926 Lah. 474 = 7 Lah. 297 = 27 P. I.. R. 
463 = 96 Ind, Cas. 630. Document in party’s possession is inadmissible in second 
appeal. A, 1. R. 1927 Lah. 574=103 tnd. Cas 215. Additional oral evidence may 
be taken when justice needs aoy point to be cleared 28 C. W. N. 497 = 41 C. L. J. 
1 = 81 Ind. Cas. 471. Fresh evidence of determination of facts is inadmissible 
in second appeal. A. I. R 1926 Cal. 941=95 Ind. Cas. 300; see also 80 Ind. 
Cas. 998 = 5 Lah. 84=A. I. R. 1924 l^h. 444. Additional evidence cannot 
be allowed merely because it is discovered at appellate stage whether before 
appeal is heard or judgment Is passed. A. I. R. 1924 Bom. 227 = 47 D. 
674=25 Bom. L. R 310 = 84 Ind. Cas 74 Additionil evidence may be allow- 
ed even at party's Instance with right of rebu'i.al to opponent. A. I. R. 1925 
Mad. 181 = 48 M. L. J. 32 = 20 L. W. 810=85 Ind Cas. 385, Discretion under this 
tule should be scrupulously exercised. A. I. R. 1923 Smd 42 = 84 Ind. Cas 137. 
Additional evidence though possible not submitted in lower Appellate Court U 
inadmissible in second appeal, it A. L. J. 899=79 Ind, Cas. 367-A. I, R. 
1924 All. 231 Appellate Court should admit evidence refused by trial Court on 
msufTieient grcuQds. A.I.R. 1924 Oudh 252 = toOLJ. 595 = 27 0 C. IT4=77 Ind Cas. 

... .. .. .1 asked to take additional evidence by Appellate 

* . • side decree 1$ materially irregular and is open 

* ' Cas. 482. Finding based on evidence which 

• ■ ‘easons IS not binding ineecond appeal. A. 1. R. 

’ t ' Iditional evidence miy be admitted on party’s 

' 01 = 89 Ind Cas. 997. Admistioa of additional 

evidence depends upon Court’s discretion. A. I. R. 1925 Pat. 504 = 85 Ind. Cas. 

. r • ' -vidcnce discovered during appeal canriot lie. 

. • 505. In appeal and eqully in second appeal 

• ■ • new evidence. A. I R. 1927 Nag 398 = 102 

' ■ . ■ • _ ^ s mccssary Appellate Court itself may do it 

Or ask trial Court to do the same but cannot remand case for retrial even uadtr 
Its inherent power. A I R. J926 Cal 897=94 Ind Cas 393. Ev dence not existing 
at time o{ suit may be admitted in appeal. A. 1. R 1925 Pal. 612 = 3 Fat. L. R. 174= 
88 Ind. Cas 553; see also 86 Ind. Cas. 761=47 A. 412 = 23 A L J. 193*86 Ind. 
Cas. 761 ; 89 Ind. Ca'. 359=A 1. R. 1976 Oudh 74; 28 C. W. N. 945 = 82 Ind. 
Cas, 104 ; A. I. R. 1929 Pat, 245— 8 Pat. 776. Refusal to permit examiniiioD ol 
witness by commission for non-production of medical certificate does n t preclude 
such evidence to give under Order Xl.l, lulea?. A. I. R. 1926 Ca! 318 = 90 Ind. 
Cas. 630. Besides rules 27 and 28 Appellate Court has inherent powers of admit- 
ting rejected evidence. A. I R. 1918 Mad. 991 = 1928 M. W. N. 164=112 lad. 
Cas I Documentary evidence may be allowed in appeal if undebatable but oppo- 
site party must be allowed to rebut It. A I. R, 1930 Pal. 105= It P. L. T 470 = 124 
Ind Cas. 87. Genuine documents should not be rejected by 6rst Appellate Court 
for mere technical reasons A I. R. 1929 Pat, 327= 10 P. L. T. 356= 120 Ind. Cas. 
291. Party seeking production of additional evidence must show that it could not 
be produced m trial Court even after due diligence A. I. R. 1929 Par. 98 = 10 P. 
L. T. 10= 115 Ind. Ca*. 674. Guardian's negligence is not sufficient cause. A. 1. R 
1929 Lsh. 91 = 110 Ind. Cas 447- Appellate Court not saiisfird with trial Court’s 
evidence can direct taking of additional evidence; but not order retrial. A I. R. 
1928 Cal 748= 110 Ind Cas 44S ; see also A. I R. 1928 Cal 749=110 lad. Cas 427. 
Statements of witnesses In proceedings under the Lunacy Act, commenced after dis- 
missal of suit between same panics may.be admitted 10 Appellate Court. A, L R. 
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1927 P. C. 123 = 1927 ,M W. N. 456=26 L. W. 94 = 31 C. W. N. 1087=101 Ind. Cas. 
363 (P. C.). Production of witness to rebut additional evidence and adjournment 
for protection must be allowed. A. I. R. 1920 Nag 486=96 Ind. Cas. 1006. 
Appellant is estopped from complaining admissibility of evidtnce if taken to bis 
favour. A. I. R. 1929 Cal. 492 = 49 C. L. J. 478= 120 Ind Cas. 460 Court's inherent 

S ower shall not be invoked where additional evidence can be admitted under Older 
LI, rule 27 (i) (b) A. I. R 1930 Lab. 441 = 122 Ind. Cas. 4S5. Iccome-tax and Civil 
proceedings stand on the same footing regarding production of additional evidence 
in appeal. A. I. R. 1930 Rang 4 = 7 Rang 635 Where the lowir Appellate Court 
calls for its own motion, a witness not called by the parties, in order to elucidate a 
point involved in the appeal, and gives good reasons f^or the calling of the witness, 
vheie is nothing illegal in the exercise ol its discretion by the lower Appellate Court 
and it is not open to the Court in second appeal to decide whether the discretion 
has not been rightly exercised. A. L R- 1937 LaK 115. Evidence which will 
introduce new and inconsistent claim cannot be admitted A. I. R. 1937 Lah. 370 
Where a party to an appeal makes an application that certain documents should 
be admitted as additional evidence Coutt should not entertain such an application. 
A. I. R. 1335 Cal. 641 = 158 Ind. Cas. 65& Additional evidence may be admitted 
if the Court 6nds it necessary to enable it to pronounce judgment. 14 Pat. 59S~ 
A. I. R. 1935 Pat. i78=i6Pat. L.T.6 i3s see also ro P. 6S4 = S8 I. A. 2S4. NVhere 
a party bad ample opportunity to produce a document it should not be taken in the 
appellate stage. A I. R 1936 Pat. 600= 17 Pat. L. T. 70J ; I9j6 O. W. N. 722. 


Appeal.— It being discretionary with Court to admit fresh evidence, High Court 
should not meddle. A. I. R. 1929 Pat. 98=10?. L.T. 10 = 115 Ind. Cas 674 ; see 
also A. I. R. 1913 Oudh log-g O. L. J. 503=26 O. C. 65 5 42 M. 737=37 M. L. J. 
125 = 53 Cas. 274 I t6 P. L T. 702. Second Appellate Court cannot quesitoo 

lower Appellate Court’s refusal to admit additional evidence. A. I. R 1927 Mad. 
1099-99 Ind Cas 669 } 70 lad, Cas. 8jo. Procedure of recording additional evid- 
ence without reasons and without requiring parly to its necessity is impcoper and 
order in such procedure is subject to second appeal. 81 Ind. Cas. 999=39 C. L. J. 
261- A. I R. 1935 Cal. 98 J see also 77 Ind. Cas. 556= \ I. R. 1922 Cal. 148. An 
Order by an Appellate Court refusing to admit fresh evidence under this rule is not 
appealable, to L. R. 135 (Rev). 


2S. [S. 569 ] Wherever additional evidence is allowed to bs 
produced, the Appellate Court may either take 
Mode of taking additional evidence, or direct the Coutt from whose 

evidence. decree the appeal is preferred, or on any other 

subordinate Court, to take such evidence and to send it when taken to the 
Appellate Court. 

R.nn. —On remand (he second appeal under rule a8, Commissioner for crami- 
nauonolwiinesscanbeappoinled. Si lod. Cas. S89-S Lab. aj". Appellale Court 
Srs disctcllon to decide case oub or mthoot rating evidence, A. 1. R. rp,; 
Lab. 1014. 

29 IS. 570.] Where additional evidence is directed or allowed to be 
taken, the Appellate Court shall specify the 
Points to be defined and pojntj to which the evidence is to be confined, 
recorded. and record on Uls proceedings the points so 

specified. 

Judgment in Appeal, 


30. [S. 571.) The Appellate Court, after hearing the parties or their 
, , pleaders, and referring to any part of the 

Judgment when and where whether on appeal or in the Court 

pronounced. whose decree the .appeal is preferred, to 

which reference may be considered necessary, shall pronounce judgment in 
open Court, either at once or on some future day of which notice shall be 
given to the parties or their pleaders. 

Notes.— Judgment without notice to parties and not in open Court will be 
ground for excusing delay in filing appeal. 51 Ini Cas. 239. Silence in judgment 
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— ed unless the pre* 
5 = 28 P. L. R. 330. 
only because the 
■Dtshim, is for any 
manner laid down 
■ judgment. A. I. R. 


Contents, date and s'gnature 
of judgment. 


31 . (S. 574 ] The judgmetit of the 
Appellate Court shall be in writing and shall 
stale — 


(a) the points for determination ; 

\b) the decision thereon ; 

(c) the reasons for the decision ; and, 

(rf) where the decree appealed from is reversed or varied, the relief to 
which the appellant is entitled ; 

and shall at the time that it U pronounced be signed and dated by the Judge 


or by the Judg«.s concurring therein. 


N. B — For local amendment in Madras . — Vidt mfra. 


Scope— Rule 31 does not apply to the Chartered High Courts. A I. R- 
1929 All. A03«{t9a9) A. L. J. 713. Reversing judgment should discuss matters 
fully. A. 1 . R. 193A Mad. 160 Loxver Courts should pronounce opinion on 
all important points. A. 1 . B. 1933 P. C. C. W. N. 22i=»57 C. L. 

J. 5 t» 6 ol, A.49«64M. L. J. 142. Judgment 1$ no judgment where there is non- 

e 1 ...... 1 . j. . .t. .. -I p_ L, R J99-A. I. R. 1033 

4 ■ • lonform to rule 31. 65 Ind. Cas. 

] ... facts are considered. 68 Ind. 

( * ■ . ... T-- A. I.R. 


of the 


A. I. K. 
■liminary 


. . • s reason 

and not merely .'ipprove of lower Court's reasons. A. 1 . R. 19*8 Lah. 6 sS**so Lah. 
L. J. 257. Confirming judgment may not be m detail such as in reversal. A. 1 . R. 
1926 Cal. 5 i 5 =* 9 t Ind. Cas, 478. Aaopuon of reason after considering all facts is 
not bad. A. I. R. 1927 Cal. 323=97 Ind. Cas. 760. Rule 3 t must be strictly 
followed. A. I. R. 1927 Oudh 95 = J30 L. J. 586=23 O. C. 330 = 95 Ind. Cas 925. 
Reason for reversal must be given. 55 Ind. Caj. 816. A judgment based on an 
indeAnite conclusion is not in accordance with laxv. i P. L. T. 27 . Appellate Court 
is bound to discuss all issues in us judgment. 42 Ind Cas. 838. A re*arrangctnent 
of a section in a new Code does not necessarily imply a change in the law. Ihe 
arrangement of the rules in Order XLl docs not lead to the conclusion that rule 31 
does not apply to judgment pronounced under rule ii A.l R. 1926 Rang. 129** 

5 Bur. L J. 60=95 Ind. Cas 881. Judgment mail be written in case of dismissal 
Under rule 1 1 of Order XLI also A 1 . R 1926 Cal. 992 = 43 C. L J. 499=95 Ind- 
Cas. 136. Judgment should be complete and self contained. A. I R- *925 Oudh 
458 = 290. C. 271-13 0 . L. J. 265=3 O. W.N. 392 = 94 Cas 349- jodgment 
rnust deal with whole and not part of subjeci-malter. A. I. R. 1926 Lah. 352 = 93 
Ind. Cas. 829 In a reversing judgment the Appellate Court has to meet the 
leasoning employed by the trial Judge therein to upset the latter’s conclusions. 
A. 1 . R. 1916 Nag. 435 = 95 Ind. Cas. 614 Concerning decision of basis of issues 
discussed in trial Court is not bad. L R 3 A 454 . Judgments must comply 
with refiuiremenis of law and set forth the mailers 10 dispute bei^en 
parties with findings thereon. 35 Ind. Cas. 942 ; see also 37 Ind. Cas. 
435-3 O. L. J. 620; a A. L.J. 8=38 Ind. Cas 509; Si Ind. Cas. 75 * 5 S* "d. 
Cas.46: St Ind. Cas ii ; 46 Ind Cas. 328. Judgment must show that Appellate 
Court has arrived at Us independent conclusions by giving reasons of us own. 
20 Bom. L. R. 461 = 46 Ind. Cas. 161. Judgment must show that evidence 
is considered and conclusions drawn independently. 49 lod. Cas. 733. Omission 
to consider important piece of evidence vitiates the whole trial. 49 Ind. Las. 
832. Refusal to administer jostlce according to the law of the land is not justified. 
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1927 p. c. 123 = 1927 M- w. N. 456=26 L, W. 94 = 31 c. W. N. 1087=101 Ind. Cas. 
363 (P. C.). Produclion of witness to rebut additional evidence and adjournment 
for protection must be allowed. A. I. R. 1920 Nag 486 = 96 Ind. Cas. 1006. 
Appellant is estopped from compiaining admissibility of evidence if taken in his 
favour. A. I. R. 1929 Cal. 491 = 49 C. L. J. 478= 120 Ind. Cas. 460. Court’s inherent 

S ower shall not be invoked where additional evidence c.an be admitted under Order 
LI. rule 27 (i) (b) A. I. R 1930 Lab. 441 = 122 Ind. Cas 485 Ircome-tax and Civil 
proceedings stand on the same footing regarding production of additional evidence 
in appeal A. 1 . R. 1930 Rang 4=7 Rang 635. Where the lowir Appellate Court 
calls for its own motion, a witness not called by the parties, in order to elucidate a 
point involved in ihe appsal, and gives good reasons for the calling of the witness, 
there is nothing illegal in the exercise of its discretion by the lower Appellate Court 
and it is not open to the Court in second appeal to decide whether the discretion 
has not been rightly exercised. A. I. R, 1937 Lah. iij. Evidence which will 
introduce new and inconsistent claim cannot be admitted A. I. R. 1937 Lah. 370 
Where a party to an appeal makes an application that certain documents should 
be admitted as additional evidence Court should not entertain such an application. 
A. I. R. 1335 Cal. 641 = 158 Ind. Cas. 656. Additional evidence may bs admitted 
if the Court finds it necessary to enable it to pronounce judgment. 14 Pat. 595 “ 
A. 1 . R. 1935 Pat. 178=16 Pat. L.T. 613 ; see also 10 P. 654=58 1 . A. 254. Where 
a parly had ample opportunity to produce a document it should not be taken in the 
appellate stage. A 1 . R 19)6 Pat. 600=17 "P* 7 °? » ‘936 0 . W. N. 722. 


Appeal. — Ii being discretionary with Court to admit fresh evidence, High Court 
should not meddle. A. I. R. 1929 Pat. 98=10 P.L.T. 10 = 115 ind. Cas. 674 ; see 
also A. I R. I923 0 udh 109-9 O. L. J. eo3»J6 O. C. 65 ; 4* M. 737-37 M. L. J. 
125 = 53 Ind. Cas. 274 j 16 P. L T. 702. Second Appellate Court cannot question 
lower Appellate Court’s refusal to admit additional evidence. A. L R 1927 Mad. 
1099-99 Ind Cas 669 5 70 Ind. Cas. 830. Procedure of recording additional evid- 
ence without reasons and without requiring party to its necessity Is improper and 
order in such procedure is subject to second appeal 81 Ind. Cas. 999-39 C. L. J. 
26r-A. 1 R. 192s Cal 98} see also 77 lad. Cas. ss6=.\. I. R. iQjJ Cal. 148. An 
Order by an Appellate Court refusing to admit fresh evidence under this rule is not 
appealable. 10 L. R. 135 (Rev). 


2 S. [S 569 ) Wherever additional evidence is allowed to be 
produced, the Appellate Court may cither take 
hlode of taking additional evidence, or direct the Court from whose 

evidence. decree Ibe appeal is preferred, or on any other 

subordinate Court, to take such evidence and to send it when taken to the 
Appellate Court. 

Rpftnfi —On remand the second appeal ouder rule 28, Commissioner for exami- 
nat.oSo?witncss ca^be appointed. 8i Ind. Cas. S 89 -S Lah. 252. Appellate Court 
has diJcr^Sr to decide case with or without taking evidence. A. I. R. 1933 
Lah. 1014. 


29 . rS. 570 .] Where additional evidence is directed or allowed to be 
taken, the Appellate Court shall specify the 
points to be defined and points to which the evidence is to be confined, 
recorded. and record on lits proceedings the points so 

specified. 

Jttigmtnt in Appeal* 


30 . tS- 571-1 Appellate Court, after hearing the parlies or their 

, pleaders, and referring to any part of the 
Judgment when and where pjoceedings, whether on appeal or in the Court 
pronounced. from whose decree the appeal is preferred, to 

which reference may be considered necessary, shall pronounce judgment in 
open Court, either at once or on some future day of which notice shall be 
given to the parties or their pleaders. 

Notes. — Judgment without notice to parties and not in open Court wilt be 
ground for excusing delay in filing appeal, 51 Ind. Cas. 239. Silence in judgment 





Tni coDf or om rsocEDURi. 


7P1 


at to «0Tt Ettnn^t of tp,''caf •ill nf»n that lfc«T trer* abanifoned unleit the pre* 
tomptinT it te’«.ticl. A. 1. It. 19:7 IjS, 7f S-g l.tli L. J 30?" j 8 P. I- It. 3J0 
'* *’■• •••--> {■-•■•' luje the 

I ■ <1. I a ■ • ■ for any 

. " I ■ ■ III down 

• ■ ■ ■ . . ' I. R. 


1937 Alt :J4 


CoRter.ti, date and a'cratcrt 
of jodcnent. 


31. JS. 5741 Th- j'J-JRnirtit of the 
Appellate Coutt ahaU be in writing and shall 
slate— 


(fl) the poi-i'.i fit dcictrinaiian ; 
(i) the decliiiyi thereon ; 


(f) the tcatcni for the cJecitim ; and, 

(d| tihrre the drcrcc app'aleJ from it rcTcncd or raried, the relief to 
which the appellant it entitled ; 

and shall at the timt that it ii prcnaonccd be signed and dated I 7 the Judge 
or by the JuJg-i conctjning therein. 


A' it— Tor l>cal araenJinest in Maitat —Vtdi trfrA. 


Scopn.— Rcle 31 does rot apply to the Chatiercd High CoQTti. A. I. R» 
1919 AIL 403-(i9:7) A L. J. 713. Retetilo;: JuJetnent ihontj dricntt maiten 
fally. A. I R. 1934 Mal. lt-9. Lo»ef Courts shojll pronou'ce opinion on 
ajl inpojlart points. K. \ R. J^tj P. C. 3J“t7 C \v. N. aai-s? C. L. 
J . St "Oo L A, 49w(4 M. L. J I4t jiilgnent 11 fin JuJ;intRt where there is non* 
compharce wi.h ptoruioa ef Order 4«. tote 31. 34 I’. U. K tyjwvV 1. R. 1033 bah. 
33> Joiftnett ef dumital aadet rule 11 non conform to rale 31. 6MRcl.Cat. 
4*9. AGnnrj ladsment teed not be at leocth if all f»e<s are tint dered. 63 Ind. 
Cis. 4'i7> All objectior.i to decree sherjlJ be coniidereJ at ia trial Court. A. I. R. 
i7:9CaL tiowjsc. tst6w49 C. L J 70. Approval aftrr contiJeraiion of the 
reasons of the decision by inal Ccort is suSkient compliance of tele 31. I. R. 
1958 Oudh Deeuion should pn-ferab’y bt on all points and not oa preliminiry 
paiai. A L R. 1931 CaL 353-34 C \V. S. P39 ; see also A. I. R. i9tS Oudh 37^ 
Somcianly to dispose of the appeal by saying the tnal Court has discussed the 
natter fully is not a proper me bod. sir Ind. Cas 698. Court mast give its reason 
aad not merely approve of lower Court’s reasons. A I. R. 19:8 Lah. 6;i-io Lah. 
1-J.357- Coe/jftnjngiudgnert may not be m deiii) such as In reveraal. A. h R. 
l9:6Cal 515-91 lad, Cas 478. Adoption of reason after coostdeiing all facts is 
rot bsd. A I, R, 19*7 CaL 3J3-97 Ind. Cas 760. Rule 31 most be strictly 
followed. A. 1. R. 1927 Oudh 95-130 L. J 5«6-;>0. C. 330-9$ Ind. Cas 925. 
Reason for tcTenal must be given 5$ InJ Cat. E16. A judgment based on an 
indefinite conclusion is not lo accordance w.ih law. 1 P. L. T. 27. Appellate Court 
is bound to discuss all issues IQ Its judgment. 42 Ind Cat. 83S. A re*arrangemeni 
of a seaion in a new Code does not iicccsurily imply a change m the law. The 
anangemect of ihc rules in Or.’er XLI does not lead to the conclusion that rule 31 
does not apply to judgment pronounced under rule ii AIR. 19:6 Rang. 129— 
5 Bur. L ««• • » — —• — .♦»-« in case of dismissal 

under rule is '■ \ • ; • 1 C. L J. 499-95 Ind. 

Cas 135. _ J ■ . . . .. .• ■ A. 1 R. 1926 Oudh 

458 = 290’, - •■■... .■ *. .. I I. Cas 349. Judgment 

must deal . , . . | R. 1916 Lah. 351-93 

Ind. Cas. { I .•.••• ttcurt has to meet the 

tcasoniDg F ■ . ■ ' ... • the latiet’s conclusions. 

A I. R I9j 6 Nag 435 — 95 Jnd Cas ’614 Concerntng decision of basis of issues 
discussed in trial Court is not bad L R 3 A 454. Judgments must comply 
with requirements of law aud set forth the matters in dispute between 
parties with findings thereon. 35 lad. Cas. 942 J see also 37 led. Cas. 
435 = 3 O L. J 620 ; 2 A. L J. 8 = 38 Ind. Cav 509 ; 51 Ind. Cas. 751 ; 51 Ind. 
Cas. 46 ; jt Ind. Cas. 11 ; 46 Ind Cas. 328. Judgment must show that Appellate 
Court has arrived at its indeperdeat conclusions by giving reasons of its own. 
20 Dorn L. R. 461=46 Ind. Cas. 161. Judgment must show that evidence 
is considered and conclusions drawn independently. 49 Ind. Cas. 733. Omission 
to consider important piece of evidence vitiates the whole trial. 49 .Cas. 
832. Refusal to administer justice according to the law of the land is not j’ustified. 
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$3 P. \V. R. 1917=87 P. L. R. 1917=42 Ind. Cis. 244. In appeaUble cases, to 
obviate any cause for remand. Courts should give their finding on alMmportant 
points. A I. R. 1935 CiL 316 = 82 fnd. Cas. 318. 

Judgment must decide point of fact and not merely confirm the lower Court’s 
judgment. A. I. R 1928 Cal. 408 = 101 Ind. Cas. 245, Courts must examine 
grounds on which lower Courts' judgment is based and point out why they do 
not support it. A. I. R. 1916 Nag. 3^ = 89 liid. Cas. 763. A general and whole- 
sale adoption of the judgment of the Court of first instance cannot be considered as 
a sufficient compliance with the law. _ A. I. R. 1923 Lah 658 = 7$ Ind. Ca». lotj. 
Failure to consider new grounds set up in appeal is not fatal. A. I. R. 1923 Lah. 
259=5 Lah. L. J 97=73 Ind. Cas. 817. Disposal of a finding remarking that 
burden of proof not discharged without discussion is bid. A. 1 . R. 1923 All. 412 = 
79 Ind. Ca?. 408. Where question of fact is not urged but question of law only 
is argued question of fact may be disregarded. A 1 . R. 1925 All. 585=47 A. 929 
= 23 A. L. J. 653 = 89 Ind. Cas 374 AppHlaie Courts’ judgment based on lower 
Courts’ judgment, which was oi//er as case decided on preliminary po’nt is bad. 
A. I R. 1927 Lah 4t8 = 9 Lah. L. J. 174=28 P. L. R. 330=102 Ind. Cas. 280. 
Affirming judgment merely stating that there is no reason to interfere is unsatis- 
factory. 21 O. C. 309=49 Ind. Cas. 56. Law imposes upon the Appellate Court 
the imperative duty and obligation of giving an adequate and satisfactory judg- 
ment. 43 Ind. Cas. 973. The judgment of the Appellate Court must state questions 
for determination and the nature of the evidence and must show that the evidence 
has been considered. 38 Ind. Cas. 814 ; see also to8 P. L. R. 1916=132?. W, R. 
1916 = 37 Ind. Cas. 6 } 34 Ind. Cas. 9425 34 Ind. Cas. 185 Appellate judgment 
must conform strictly to the provisions of rule 31 and con'ain the points raised 
for determination and the reasons for its decision thereon. 9 Bur. L. T. 59 * 5 ' 
Ind. Cas. 896. A reversing judgment of the Appellate Court should discuss the 
matters fully ; but where it fails to do so but has taken into account all evidence 
in arriving at the conclusion the second Appellate Court will not interfere. 1 50 Ind. 
Oas. 1137=39 L. W. 701-A R. 1934 Med. 169=65 M. L. J. 3425 see also 36 
P. L. R 2S3 = A. I R. 1934 Lah. 1059 There Is no auihonty which lays down 
that the Appellate Court before recording a finding of fact should refer to each 
andeveryd • ■' -a-.-. j •••*‘ile recording its finding. 

It should b>' * • IS brought to the notice of 

the Judge • ' • judgment. 164 Ind. Cas. 

2S2 = A. I. F ■ '•• • * of In a single judgment 

four appeal • * . 'c' raisi*d in the 

other three and the parties are also not the same, and the Judge has not given proper 
consideration to the points for decision io the appeals in one of the lour appeals 
can the so-called judgment be regarded as a judgment within the meaning of 
Order 41, rule 31. A. I. R. J936 Rang. 262. 

32 . [S. 577 .] The judgment may be for confirming, varying or reversing 
the decree from which the appeal is preferred, 
What judgment may direct. or, if the parties to the appeal agree as to the 
form which the decree in appeal shall lake, or as to the order to bo made in 
appeal, the Appellate Court may pass a decree or make an order accordingly. 

Notes —A. I K. 1928 Oudh 22=2 Luck 455 ; 6 Lah. L J. 506=84 Ind Cas 946. 


33 . CAVa-.] The Appellate Court shall have power to pass any decree 
, and make any order which ought to have been 

Power of Court of Appeal. passed or made and to pass or make such further 

or other decree or order as the case may require, and this power may be 
exercised by the Court notwithstanding that the appeal is as to part only of 
the decree and may be exercised in favour of all or any of the respondents or 
parties, although such respondents or parties may not have filed any appeal 
or objection; 

•{Provided that the Appellate Court shall not make any order under 
section 35A, in pursuance of any objection on which the Court from whose 
decree the appeal is preferred has omitted or refused to make such orderj. 

* This provito was added by s. 4 of Act 9 of 1922, 
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tl'Milrathn. 

A cUims a turn of money as dae to hint from X or Y, an4 in a suit against both 
obiaini a decree acainst X. X appeals and A and Y are respondents. The 
Appellate Court decides in (trour cf X. Il has power to pass a decree aRilnst Y. 

Scope— The “patt'es” in rule 33 includes persons other than those who 
hare been arrayed as appellants nr lespondcnts tn the appeal. A I R. 1729 All. 
243"SiA. 57e. Appellate Couii must laVe not'ce of erents happened since the 
institution of the suit or appeal and snnulJ its dectce acconlme 10 the circumstances 
at the time of the final decree. A. I. II. 1930 Boit 3C4«j(n. I2S“32 Bom. L. R. 
t33. Rale 33 must be applied with caution A. 1. R 1934 I'at 134. Appelltte Court 
can piss decree which It tliinlts fit anlpriper. A. I. R. IQ32 Ran;; ij3(F.B| «io 
R anp. 413. Th.ose Rules should be applied only incases wher* but for re<ourse to it 
ends of justice would be defeated. A I. U i933Cal l65“$5 C L.J.3R5. AppcILite 
Court would not interfere except for eery copent resson. 34 P. L. R. £44 bA. |. R. 
>933 Lah W:. Appellate Court can under Order 4». rule 33, alter decree of irial 
Court when appellant is entnlcd equitably to such relief. A I R. ^^3! L.nh 37a 
Power under rule 33 can be exercised in favour of party not on rcconi in appeaL A. 
I p firM ■"<*"*'" *'* ^’if'hercnds of justice and 

■ ' ' • 's .. • •• . •• * 1 “ Pat. 334. Discretion 

a ■ ■ ■! ■!« * -SI ‘a '*• *• Rrantin;; of relief just 

aiiainsi non appeaarp ptriy. A. I. K. 1933 Nac. itt. Oidinarily the exercise of 
the power conferred under rule 31 should be limited to cases where, as the result 
of the Appellate Coun'i interference in favour of the appellants a further inteference 
is required to adjust the tichis of th^ parties ia accordance with justice, equity and 
good conscience. A. I. K. 1928 Cal. 4|S*H3 •'>d. Cas. 33. The illjs'ea’ion to the 
rule is only a type of chss of esses dots no: by any means exhaust the cltss of cases 
In which the powers cf the Appellate Co »rt under this rule may be invoiced. S3 Jf. 
f8i"»A. I. H tqto Mad Eot"3aL.\V 39?. Appellate Court has powertopasia 
decree in favour of persons srho have not appealed or preferred objectios. A. I. R. 
l9.9Cal IS3-33C \V. N is:8-56C. S89-48C L J 38> Power of the Appellate 
Court In appeal from /f /jr/< decree IS not confined only to the inseitieaiion of the 

• • . . « .... r.* C 3t-t3i lad. Cis. 67?. 

• •. ••• M and becomes vested with 

■ . ' . « • .••••. the decree from which the 

1, , *** S. 6i4«lt9 Ind. Cas. 462. 

The Api^llaic Court can grant relief to a defendant who had a right to appeal but 
has not appealed. A. I. R. 1929 Alt. 334V 117 lad. Cas. lit 5 but see 1930 A. L J. 


cross'appeal not preferred or memorandum ol 

passed by the first Court not filed A I K. 19 ~ ■ 

M. 881 (F. n.), see also A I. R 1930 Mad oyi-igju im sv N. yys- 59 M. L. J. 
6j4«53 M. 8SI — J27 Ind Cas. 626 ; A 1 K 19J0 Rang 190- 127 Ind. Cas. 597 ; 42 
Ind. Cas. 443: 43 Ind. Cas. 414; 4t Ind Cas 411. Appellate Court can 
declue not only that the appeal has abated but also that the suit has abated. 
A I. R. 1929 Lah, 356-118 Ind Cas. 437. 

A mere danger of muliipliciiy of suits is not sufficient for the dismissal of the 
whole appeal when a decree in favour of the plaimifTs against one set of defendants 
is possible. A. I. R. 1928 All 173— 50 A 559— 26 A. L. J. 317 — 114 Ind Cas 117. 
Appellate Court has no power under this rule 10 reverse the mortgage decree of the 
lower Court and pass money decree instead, msp *• “' 

have not appealed nor filed a cross-objection. A ' ' ' ' ' , 

893. In a suit by some co-sharers making others c ■ ■ *.■ 

is competent to make all co-defendants as plaintifTs jiiu ueueu m lueu lavuui. 
43 C. 660=20 C. W. N. 522 = 30 M. L. J. 539=18 Bom. L. R. 418=24 C. L. J. 1-33 
Ind. Cas. 452. In case of erroneous decree of trial Judge, High Court can modify 
it when appellant brings whole decree on appeal. 44 C- 759*44 !■ A. 65 — 15 A. L. 
3. 2:7-25 C. L J. 279-21 C. W. N. 577»»i9 Bom, L. R. 45® (P. C)=39 Ind. Cas. 
156 This rule must be applied very carefully. This rule should never be applied 
to enable litigant to evade provisions of other statutes. 48 Ind. C.as 78— 28C. t ^ 
123 ; see also 38 Ind. Cas 361 j 20 C. \V. N. 544—32 Ind. Cas. 499=22 C. L. ^ 

C. P. Code— 100 
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22 C. L. J. 394=20 C. W, N. 542=32 Ind. Cas. 494- Where there is no cross- 
objection by any other party the Court has no power to set aside so much of a decree 
as has been in favour of appellant. 11 Bur. L, T. 19=39 Ind. Cas 38a Appellate 
Court is empowered to prant relief against defendant who is not a party. 64 Ind. 
Cas. 178 ; see also i P. L. T. 434=56 lod. Cas 262=5 P- L J. 3^8 ; 3 Lah L. J. 
231=60 Ind. Cas. 70S ; 44 Ind. Cas. 51 ; but see 63 Ind. Cas. 973= 13 Bur. L. T. 
163. The rule is not controlled by Order XXII, 62 Ind. Cas. 623. Appellate Court 
Is competent to modify decree In favour of defendant not impleaded generally. Court 
1-1,1.-. . . .• ssary. 53 Ind. Cas. 20i = io L. W. 357=“ 

" • ' • “ J. *77 = 45 lud. Cas, 949=24 M. L.T.280. 

' , empowered to pass decree against any or 

• . - also 38 Ind. Cas. 140 ( 39 Ind. Cas. >49. 

. ■ , ..rec for reltef not claimed in plaint. 2 Pat. 

L. J. 698 = 43 lad. Cas. 463. Power of Appellate Court to remand is not limited 
to one under Order XLl, T. 23 U has power to remand a case for retrial. 23 Bom. 
L.R. 769=44 B 184. 

Rule 33 is discretionary and no Court would pass decree in favour of non- 
appealing party or in favour of person not made party in appeal. 1 Lab. 396=54 
Ind. Cas. 971; see also 49 Ind. Cas. 834=23 C. W. N. 223 ; 47 Ind. Cas. 917. 
Appellate Court is empowered to pass decree in favour of any party or to vary 
or reverse it. 51 Ind. Cas. 981 ; see also 51 Ind. Cas. 819=59 P* W. R. 1919 > 
36 Ind. Cas. 499=43 C. 417 ; 5 Pat L. W. 213=36 Ind. Cas. S37 = (i9i8) Pat. 26. 
Appellate Court can correct accidental slips in judgment or decree of lower Court 
on its own motion. 48 Ind. Cas. 193. Appellate Court should take note of events 
dazing suit. 4 Pat. L. J. 312 = 50 Ind. Cas. 857. Appellate Court is competent to 
remand the whole case on merits where suit had been pattly decreed m appeal 
and no second appeal is preferred against portion allowed. 46 C. 738= 
« Ind. Cas, 801, Rule 33 gives Court wide discretion when justice requires it, 5 
r, L. J. 328=1 P. L. T. 434=56 Ind. Cas. 262;seealso A. 1. R. 1922031.398=49 
C. 379=69 lad. Cas. 981, Appellate Court has powers under rule 33 to intetlete 
with a portion of the decree of the trial Court which has not been appealed 
against in a ease where the Appellate Court adopts tne ground of decision 
of the trial Court and tries to give complete effect to it. A. I. R. 1924 Pat. 
322=72 Ind. Cas. 96. The Appellate Court has no power to order by its 
judgment that a respondent who had not been foimally transposed as 
appellant, should be shown as appellant. AIR. 1923 All. 119=20 A L. J. 980= 
71 Ind. Cas. 424, Where the plaint was rejected in the trial Court on the ground 
of insufficiency of Court-fee, Appellate Court can reverse the decision and has 
power to reject the plaint on any other ground re., limitation A. I R. 1923 Nag, 
30=69 Ind. Cas $21. Appellate Court can make such oiders as are necessary 
to terminate the controversies and to do justice between the parties by making the 
necessary alterations m the decree of the lower Court. 68 Ind. Cas. 307 = 4 U. F. L 
R. 25. Apart from scope under Order 41. rules 20 and 33 Court possesses in- 
herent power to add pirties. A- 1. R. 2931 Cal. 723»-2a C. L. J. 405 = 67 Ind. Cas. 
JO. Power of Appellate Court under rule 23 can be e-tercised m teviaion to make the 
decree consistent. A. L R. 1923 Mad. 392=17 L. W. 254=74 Ind. Cas. 4»fi- 
Reversal in favour of non-appcaling defendant can be effected under rule 33. A. I. 

R. 1924 Pat. 336=75 Ind. Cas. 946. 

High Court should under rule 33, exercise powers with care and discretion and 
only when the party appealing to It can fairly be said to be eniiiled to the relief equi- 
tably. A I. R. 1928 Lah. 597=9 Lah. 291=29 P. L. R 477=112 Ind. Cas. 
423 ; see also A. 1. R. 1928 All. 746=51 A. 63=26 A.L.J 1139= 1 1 1 Ind. Cas. 751. 
But there Is nothing in this rule to indicate that relief would be granted to a 
person who is not before the Court and whose rights are not the subject-matter 
of enquiry in the appeal and whose presence is not necessary for the final 
settlement of any dispute between the parlies who are actually before the Court, 
and whose legal rights would not be in any way affected by any decision at 
which the Court might arrive after the bearing of the case. A I R. 1928 All. 
746=51 A 63=26 A. L.j. 1139=111 Ind Cas. 751. The word "parties” under 
rule 33, does not include persons other iban those who are arrayed as appellants 
or respondents in the appeal. Ibid. Appellate Court has power to vary decree in 
favour of respondent even in his absence. A. I. F. 1927 Nag. 196=101 Ind. Cas. 
255. Rule 33 empowers the Court to v.ary the decree in such a way or pass such 
an order as to nnke the party in whose favour the order of the lower Court 
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«ai pisscJ liable unilcr the order p«*ccl by Ibe Appsihte Court. A. 1.11. I9J6 
Cal. C. VV. N. <S"9o!n«l. Cas Uo'ler tbi» tule it is cnmnclcnt to 

the Appellate Court tn \aiT ihc dtcrcf. A. I K. 1937 Cal to A lechnic.if mirUke 
can be rectified under ibii rule. A. I- U. 1937 All. 40t. 

While Order 4t, role 33, C. P. Code, auihotitei the Appellate Court to jiat» a 
decree in favour of a patty nho hat not txen heard, it doet not auihnriie the 
Court to pat* .a decree against a person who it not a p.trty to the appeal. The 
powers under the rule cannot be cxercited to the detriment or prejudice of a perton 
who it not Riven a heiftnp. 61 C. 919. Under thli rule, the Appellate Court has 
power to deal with a casein *uch a mannef as to adjuit the rlghii of all the 
parties concerned. 39 C. L. J. 318 Tht* rule ouRhl not to be appbed to cate* 
• here there has been diitmct and stptrstc decree ajja-ntt the defendants who 
have not choicn to appeal A. I. U. I93< Pat 554"i5o Ind. Cat. 784. The Ap- 
pellate Court under rule 33 rccordtthe coniproniie anl Rises a decree In terms 
ofit. >3 L. U. 14 (Uer.}. Order 41, rule 3J, doe* not enalilc a respondent as a 

matter tt ’ • * *■ i' another respondent, though the 

aery w ■ 1 e Ic the Court, in esccptiona! case 

where • 1 ■ one tespon lent against another. 

A. I. Is" 4 ■ ■■I-*; • • , 4? It IS open to an Appellate 

Court to grant rel.et to a party by way of a perpetual injjnctlon, which has been 
refused by the trial Court atiheiugh there is no appeal or crote-objection by that 
party on the point 03 C. 1008-40 C W. N, 916-63 C. L. J. 3io. Where an appeal 
IS filed hy ine defeodint, the Court to a proper cast can grant a relief to the 
plainiill’ respondent, which srat refused by the lower Court even when against 
that finding there is nciiher appeal nor cross-appeal by the respoi.dent 4'> C. 

W. N. 1397; but see 39 C W. N. 4JO«A I. It. 1943 Cal. 43S Addition of party 

after expiry of luniiation by loner Appellate Couit is net proper. AIR. 1933 

Rang 3^<*>S9 Ind Cas. 186 Very wide powers are given to the Appellate 

Court by thts rule A. 1 U. 1935 Lab 378-158 Ind C.as 7t Where one of 
the two appeals from a decree is found 10 be time-barred, and the appel* 
lams in that apoeal, who happen to be respondents in the other appeah seek 
under this rule whatever relief is given to the appellants in the second appeal, 
but the interest of each of the appellsnts U distinct and independent, such relief 
caonoc be granted. A. I. R. 193$ Lah. 889 

Rule 33 does not authorise cnodificmion of decree in favour of a person not a 
party 10 appeal. A. I. R. >926 Nag. I33w>89 InJ. Cas. 803. Where suit is 
decreed as agamst the first two defendants but dismissed as against the third 
defendant and the first two defendants appealing but the plaintiff did not, the 
Appellate Court can pass a decree against the 3rd. defendant alone exonerating 
the first two deiiead.-iDts. A. I. R. 1925 Ail. 335<-47 AH. 597»23 A. L. J. 3oi»88 
Ind. Cas. 438. 

Court will not apply rule 33 in favour of party who has appealed or filed cross- 
objections and failed without strong reasons. A 1. R 1925 Lih 2*»i7l*. W. R. 
1923—79 Ind. Cas. 670 Where only one of the defendants appeals from a decree, 
Appellate Couit is quite competent to set aside the whole decree although the 
other defendant had not appealed 75 Ind. Cas. 946- A. I. R 1924 Rat. 336-(i933) 
Pat. 333 ; see also 33 Ind. Cas 491—22 C. L. J. 391. Appellate Court is enabled 
to deal with the enure decree although ilie appeal may be as to a part of the decree, 
and also to give directions in favour of parties who have actually not filed any 
appeal or objection. 79 Ind. Cas 794 — 3 I*®*- 3*7“ 5 P- L. T. 21. Save when 
It IS necessary in the interest of justice to give effect to the Appellate Court’s 
decision by inteifenng in some way or other with the rights of those patties which 
are not the subject of appeal before the Appellate Court there is no right whatever 
in the Appellate Court to mtetfere. 83 Ind. Cas. 984 = A. l.R. 1925 Pat 285—4 
Pat. 37. Court cannot exercise ns discretionary power under rule 20 or under rule 
33 to add new respondents to an appeal after the period of limitation for filing an 
appeal has elapsed and the lower Court’s decree has become fV2 ;«rf;Va/n A. I. 
R. 1925 Rang. 108-2 Rang. 541—3 Bur. L. J. 259-84 Ind. Cas. 522 ; 32 
C. W. N. 281 — A. I. R. 1927 P. C. 252. Rule 33 enables the Court to do 

complete JUS -- ..1 — 

respondent a .... 

1928 All. 77- 
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limited to cases where in interferring on behalf of the appellant it becomes necessary 
to alter the decree in favour of the respondent or respondents against other respon- 
dents lest injustice result. This rule does not give a right to a respondent to urge 
something in his favour against another respondent who has noihing to do with 
the result of the appeal, without his filing an appeal or memorandum of objections 
himself. A. I. R. 19:7 Mad. 620=50 M. 614 = 52 M, L. J 612 = 25 L. W. 699=103 
Ind. Cas. 394 ; see also A. I. R. 1929 All. 195=107 Ind. Cas. 569. 

Where one of the alternative rnliefs has been refused by the lower Court, the 
Appellate Court for the ends of justice can refuse that relief and can grant the relief 
which has been refused by the lower Court. A. I. R. 1927 Cal. 831=46 C. L. J. 
247=105 Ind. Cas. 600. Ordinarily the powers contained in rule 33 are limited 10 
those cases where as a result of the Appellate Court’s interference with a decree in 
favour of the appellant, a further interference is required in order to adjust the 
rights of the parties in accordance with justice, equity and good conscience. A. 1 . 
R. 1926 Cal. 57 = 89 Ind. Cas. 24. Court has power to consider the circumstances 
subsequent to the decree appealed from. A. I. R. 1925 Nag, 251 = 8 N. L. J. 14“ 
95 Ind. Cas. 371. Where only one plaintiff appeals against the dismissal 
of a suit Court has poner to set aside the entire decree and grant relief to all the 
plaintiffs. A. 1 . R. 1926 AIL 425=94 Ind. Cas. 315 Appellate Court has power 
10 vary the decree appealed against where there is a common defence even in 
favour of persons who have not appealed but avho were parlies to the suit. 94 Ind. 
Cas. 347=1927 All. 37 = 24 A. L. J 586. The omission on the part of the party 
to file a memorandum of objections praying for the amendment of the decree 
when Appellate Court has cognizance of the case, does not affect the party’s 
inherent right to have a decree In accordance with the judgment passed in his 
favour. A. I. R. 1925 Mad. 735=49 M. L. J. 385 = 88 Ind. Cas. 828, Appellate 
Court can give any judgment and make any order which ought to have been madci 
and to make such further or other order as the case may require under rule 33 
although the appeal may be from a part of the judgment only, and although the 
respondent may not complain of the decision. A. 1 . R. 1926 Oudh 304=130. 
L. J. 648-3 O. W. N. 299-95 Ind. Cas. 957 ; «« also 45 C. L. J. 119=30 C. W. 
K 885= A. I. R. 1926 Cal. 1042=96 Ind. Cas. 474 Id a mortgage suit, Appellate 
Court is at liberty uoder this rule to make a decree for sale of the morigaged 
property, including the part of it m which some of the other defendants are 
interested against all the defendants if they are all parties before it. A. 1 . R. 
1917 Mad. 349 = 52 M. L.J.135. Rule 33 isnot applicable where a person is a 
patty to a suit but not made party to the decree. A I. R, 1926 Lah. 499 = 8 Lah. 
L J. 333 = 27 P. L. R. 576=97 Ind. Cas. 33 * Where no appeal is filed by parly 
against whom a decree has been passed nor cross-objections when the opponent 
files an appeal, he cannot be allowed 10 dispute the decision of the Court below 
against him. A. I. R, 1927 Dorn. 128=28 Bom. L. K. 627 = 95 Ind. Cas. 383. 

34 . [S 576 .] Where the appeal is heard by more Judges than one, any 
Judge dissenting from the judgment of the 

Dissent to he recorded. Court shall state in writing the decision or order 
which he thinks should be passed on the appeal, and he may state his reasons 
for the same. 


Decree in Appeal. 

Date and contents of decree. 35 . tS- 579 .] (I) The decree of the 

Appellate Court shall bear date the day on 
which the judgment was pronounced. 

( 2 ) The decree shall contain the number of the appeal, the names and 
descriptions of the appellant and respondent, and a clear specification of the 
relief granted or other adjudication made. 

( 3 ) The decree shall also state the amount of costs incurred, in the appeal, 
and by whom, or out of what property^ and in what proportions such costs 
ahd the costs m the suit are to be paid. 

( 4 ) 'Ihe decree shall be signed and dated by the Judge or Judges who 
passed it : 
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PrOTidcd that wlicfc tlicre are marc JuJrci thin one anJ there ir a 
, . , (lifTcrcnce of opinion amoni them, itslnllnot 

be ncc«mf for any JudRc dltscnlin^ from the 
mcni need rot »icn decree. . , . r .t n ’ . . ” 

*• jjjRmcni of the Court to sipn the uccrcc. 

A' n , — For loc»I amendment* in Lahore amt Madrai.— F»</e tnfra 

Notos.— 31 InJ. Cai {)!6 ; 32 C. L. J. 301. 

3G [S. 580.] Certified copies of the j-idgmenl and decree in appeal 
r. . # 1 . . shall be furnished to the parties on applica* 

>■> «■' -J 

parties. expense. 

87. {S.5S! 1 A copy of the ]jd(;ment and of the decree, certified by 
_ , , , the Appellate Court or such officer as it appoints 

Certified copy of deaee to shall be sent to the Court which 

apMaled'^front^ * *cree ||,g decree appealed from and shall be 

^ ' hied with the original proceedings in the suit, 

and an entry of the jidgment of the Appellate Court shall be made in the 
register of cisil suits. 

N. 77.>-For additional rules in Allahibad, Bombay. Lahore, Madras, Oudh, 
I’atna, Sind and I'eshwar — t'lJe tnfrJ 


ORDUR XMI. 

Aft'<‘^hfror\ Af-f^Uatc Decree:. 

„ 1. IS. 6S7 1 The rule o( OrJot XLI 

' shall Apply, so far as may br, to appeals from 

appellate decrees. 

A'. For local atoendmeots io Allahabad. Lahore, Madras and Sind.»F/</e 
ir/ra. 

Scope— Memo must be accompanied by copy of Judgment of first Court 
Failure wUhin time entails rejection of appeal. 73 Ind. Cas. 910; see 63 Ind. Cas. 
338-43 A. 65o i A. 1. K. 1927 All. 747 ; 67 lod. Cas. 670-3 Lah. 355. 

ORDER XLIIL 


Appeals from orders 
section 104, tumely : — 


Appeals from Orders. 

1. (S 588J. An appeal shall lie from 
the following orders under the provisions of 


(<j) an order under rule 10 of Order VII returning a plaint to be present* 
ted to the proper Court ; 

(6) an order under rule 10 of Order VIII pronouncing judgment against 
a party ; 

(f) an order under rule 9 of Order IX rejecting an application (in a 

case open to appeal) for an order (o set aside the dismissal of a suit ; 

{d) an order under rule 13 of Order IX rejecting an application (in a 

case open to appeal) for an order to set aside a decree passed ex parte \ 

(ti) an order under rule 4 of Order X pronouncing judgment against a 
party ; 

(/) an order under rule 21 of Order XI ; 

(,?) an order under rule 10 of Order XVI for the attachment of property ; 
{h) an order under rule 20 of Order XVI pronouncing judgment against 
a patty ; 

(if an order under rule 34 of Order XXI on an objection to the draft of 
a document or of an endorsement ; 
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O') ail Older under rule 72 or reU 92 of Order XXI selling aside or 
refusing to set aside a sale ; 

(i) an order under rule 9 ot Order XXII refusing to set aside the abate- 
ment or dismissal of a suit ; 

(/) an order uodet rule 10 of Order XXtl girirtg or refusing to give 
leave ; 

(n) an order under rule 3 of Order XXIII recording or refusing to 
record an agreement, compt jmise or satisfaction ; 

(«) an order under rule 2 of Order XX\^ rejecting an application (in a 
case open to appeal) far an order to set aside the dismissal of a suit ; 

{<») an order under r. 2 , r. 4 or r. 7 of Order XXXIV refusing to extend 
the tiroe for the payment of mortgage-money ; 

{;>) orders in interpleader suits under rule 3, rule 4 or rule 6 of Order 
XXXV ; 

(?) an order under rule 2 , rule 3 or rule 6 of Order XXXl'^lIf ; 

(r) an order under rule I, m\e 2 , rule 4 or rule 10 of Order XXXIX ; 

(j) an order under rule 1 or rule 4 of Order XL ; 

(r) an order of refusal uaier rule 19 of Order XLI to re-admit, ot under 
rule 2 l of Order XLT to re hear an appeal ; 

(«) an order under rule 23 of Order XLl remanding a case, srhete an 
appeal srould lie from the decree of the Appellate Court , 

(r) an order rtiade by any Court other than a High Court refusing the 
grant of a certidcate under rule 6 of Order XLV ; 

(tp) an order under rule 4 of Order XLVIl granthg an application for 
review. 

iV. 0 .—For local amecdoeais m Allahabad, Bombay, Calcutta, Madras, Oudh 
aud Baogooa.— Wair tf/rj. 

Scops of the role.— • We suggest that there should be appeals from orders 
procouccis? lodgment .against a party under Order Vllf, r. to ; Order X, r. 4 
and Or. XVCr. 20 These orders arc under the pressnt law appealable as 
(‘•-..p- y-. »■ — — .j .V, j.<* • -r. I, .. *. '« C*': they would so 

‘ • • * • 'at •'*» •* them appeal- 

. , • V • ■ ■ • de under rule 

.. ui X! ” k-/ «/.r wy(wiM4«.‘. kuu.t .-5 no doubt that 

the fight of appeal is a creatare of stataie, and when such right is expressly 

conferred by the statute, there is r.o right of appeal A. I. R. 193$ Cal. 485 = 63 

C. L. J. 277=40 C. W. N. 992. Stciion, 104 of the C. P Code ennferred a right 
of appeal only in respect of orders specified in that section or in Order 43, rufe i. 
S8iL St4 = i57 Ind. Cas. 1012 = 1935 M. \V. N. 5 S 3 “ 4 t L- W. Sii = .\. I. R. 1939 

Mad. 609=69 M. L. J. 99. Appeal can lie on a poruoa of the order if the order 

itself is appealable. A. 1 . R. * 9^5 All A L J. Jt =44 A, 209=64 led. 

Cas. 932. 

Clause (al.— An order onJer rule loofO-der VII by a Court cf first instance 
returning a plaint to be presented to the proper Court is appealable under th’s order. 

5 A. 357 ; 4 A. 478 . 53 fad Cas, 1001 = 23 C, W. N 941 ; 47 Ind. Cas 7. Similarly 
an appeal is competent where such order is passed by a Court of first appeal 
-5 A. 174 (F. B.) ; see also 26 C. 275=3 C. W. N. 243; I9A,L J 303=62 Ind. 
Cas. 399 ; 79 Ind. Cas. 1024 ; 52 lod Cas. 801=46 C. 73S ; 97 Ind. Cas. 790=51 M. 

L. J. I19=A. I R. ig :5 6iad. 900 ; 22 Ind. Cas. 614=36 A. 58 ; i L. B. R. 32 ; 
botseeA. 1 . R 1930 Lah. 837=128 Ind. Cas. 491. An order returning a mamoran- 
dum of appeal fer presentation to the proper Coort does nst come within this rule 
and therefore is no: appealable. 31 C. 344 ; 13 A. 320=11 A. W. N. 96 ; 63 Ind. 
Cas,93t = A. L R. igji All I 77=“>9 A. L J £53=63 1 ='^* C**- 95 t ; 56 lad. Cas. 
£65 = 2 Lab. L J. 366 ; A. I. R. 1930 Lah 832=31 P, L R. 535 = 12$ lal Cas. 491 ; 

47 lad. Cas. 16 = 16 A. L. J. 630=40 A. 639. No appeal lies from an order rejecting 
a plaint under Order VII, role li, when bised oa a questioe of raloation. 4 Pat. L. 

J. 57 = 47 lod. Cas. 4(r An order rejecting or returning an application for leave 
to sue in fermx pxupirxt on the ground that the Court has no Junsdiction does 
not tall under this sub-clause and as suA is not appealable. 15S Ind. Cas. 1012= 
i?35 M. W. N. 1133=4: L. W, 647=A. I. R. 1933 Mad. 1043. Plaioiifi'ddes cot 
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lose hi* riRhi ef arpeal acaiftsi an otder reiutnlne a pJalnl by /llinp it In 
ihe Court Jo which he If direcjeA J-| SJ. L. /. 397 *»^i M. yaj /nd. Cat 8 <j An 
order returning the plaint under fule lo of Order VII, is appealable under Order 
XLUI,ruIe i clause (a) and ai the order pasted by the Appellate Court becomes 

final under r. 104, clause (J), section 105, do** *■-* — -j. r 

ditputiof: the cnrrectrest of the remand . 1 • ■ 

crtitled to do 10 A 1 . R. t9>6 Mid. 9 - ' • 

An application for a decree under Order . 

under “plami" and consequently an appeal does not lie under Ofdec43, rule t (a) 
fiom order iciutntnc Such appbeatien to be presented lo the proper Court 1931 
A. L. J fig3-jV I, R. 1931 All. 19*. 

Clause (b).— An order pronotincif»B a judgment is appeilib’e A. t R. 1931 
Lah 77 «- 3 i I’. L. R 946-131 Ind Cat. 119 Under thu sub-iule, no appeal lies 
on an order refusios lo proncaurce jid^meni. /h'‘i 

ClauBO (e) — WTiere on dismi«ia 1 of a tu t for default of appearance, the plilntiff 
applied for restoratiort of the suit, and his at plication for restoration was dismissed 
for non-prosecution, the order oldiimiisil of the applicstton is one under Order 9, 
rule 9 and an appeal therefore lies a^amst that order 10 the District Judge under 
this sub-rule. 1936 A. L. J. 305— A I. R 1936 All. 737. Tins sub rule applies onl/ 


was then made to have' that dismissal set aside .md for restoration of the original 
opplicaiion, but that was dirffnssed on rbe menfs An appeal h.iwng been preferred 
asainsi the liner order of dismissal : //eWthii no appeal l.iv under Order 43, rule 
»(c). $8 Ind. Cas 814-157 Ind Cas ioir-i03S M. SV. N S8:-4t L. W. 8mm 
A. I. R. 193; ^Ta<^ C09-69 M L. J. 99 Although an order rejeciing an applica* 


uetauit cullies unitei Uiuei ia. luicu ,iiiu mc uis<ui<^ai wi 4..- •l^iuUuuu 

is appealable under Order XLIII, r. l(e}. 3 U. R. L. R, (A) 388 — 57 Ind. Cas. 345. 
An order of dismissal of an .ipplication ior restoration of the application, dismissed 
in default, for restoration of the suu. dismissed in default is appealable, A 1 . R. 
1923 Nag 293—19 N. L. R. 119—75 lod. Cas S^ 9 - An appeal lies from an order 

of a Judge of the High Court in original jurisdiction rejecting an application under 
Order IX, rule 9 for the restoration of a suu dismissed for default 20 C W. N. 
594-33C. L J 443-43 C 837«34lnd. Cas 634 ''Case open to appe.al’ need not 
be necessarily construed only w.th reference to the decree and to no other order. 
A I. R. 1928 Mad, 9''g»»5S PI. L J. 262-29 L. W. 490=112 Ind. Cas. 691. An 
application lo set aside a sale is a suit witbin clause fc). 20 C. \V. N. Jsoj^jj 
Ind. Cas. 80 The words are perfectly general and they mean whether the case is 
open to appeal and not wbeibrran appeal can be successfully prosecuted against 
the decree. 14 A L. J. 332=38 A. 297=33 Ind. Cas. 80. No appeal lies from an 
order dismissing (or default, an application to set aside the dismissal of a suit under 
Order IX, rule 9 as n is not covered by rule i(c) of Order XLIII. A. 1 . R. 192S Pat. 
336 = 7 Pat 3J3 = 9 P L T 669=109 Ind. Cas 264 Where an application to set 
aside a decree is dismissed for default nod the Court refuses to set nude the order 
of dismissal and restore the application, no appeal lies against the order. A. I, R. 
1922 All. 337 — 20 A L. J. 519=67 Ind Cas. 320. No appeal lies from an order 
rejecting an application to set aside ibe dismissal of an application for restoration 
of a suit dismissed m default 28 N. L. R. 83 = 139 Ind. Cas. 296 — A. 1 . K. 1933 
Nag. loi. 

Clause (d) — The words of Order 43. rule i (d), are perfectly general. The words 
"id a case open to appeal” have no r^erence to the appeal against the decree 
actually passed. If ihere could be no appeal against a decree that could be passed 
in the suit or proceeding under any circnrostanceSj there would he no appeal against 
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Pat. 47/ = 8 P. L. T. _ An order refusing to set aside an preliminary 

decree in a mortgage-suit is appealable though a 6nal decree has been passed 
before the filing of the appeal, A I. ^ 1928 Cal 721 =<8 C. L. J. 28 = 32 C. W. N. 
858= 117 Ind. Cas. 557. An order rejecting the application for an order to set aside 
a decree passed txfarte Is appealable on ground that the conditions which lawfully 
imposed on the defendants are not complied with. A. I R. 1027 Bom, 1 = 51 B. 
67=28 Bom L. R. 1245 IF. B.)=99 Ind. Cas. 384 ; see also A. I. R. 1925 Mad. 11S2 
= 88 Ind. Cas. 196. An appeal lies from an order dismissing for default an applica- 
tion to set aside an ex dccreo. 36 Ind. Cas. 798. An order setting aside an 
decree passed in a resumption suit, although not appealable under rule 1, 
is appealable under the Oudh Rent. Act 3 O L. J. 229=34 Ind Cas. 702. An 
appeal lies to the District Judge only when an application lies to the Court of 
first instance under Order IX, rule 13. A 1. R. 1925 All. 267=47 A. 140=85 Ind, 
Cas 470. Rejecting an application In Order XLIII, rule ijd), implies an immediate 
rejection and not a corditional or prospective rejection, /. r , an order imposing a 
condition before setting aside. 6 L. W. 757=43 Ind. Cas. i. An appeal from the 
tx farte decree is no bar to appeal from an order rejecting an application for setting 
aside the « /ar/e decree, A. 1. R. <9*4 Lab. 224=72 Ind. Cas 903 In an appeal 
from an orocr rejecting an application to set aside decree, the Appellate 

Court cannot transgress the provisions of Order IX, rule 13 for reasons for setting 
aside the decree A. I. R. 1925 All. 610=24 A. L. j. 56=48 A. 175*90 lod. Cas. 
xEo. Where a MunsiiT rejects the application to set aside the fx parte decree 
passed by a Munsiff, having small cause poivers, who is succeeded by former who 
had no small cause powers, no appeal lies to the District Judge 65 Ind. Cas. 
967=A. I. R. 1922 All. 50=20 A.L.J. 208. An order purporting to be made 
under Order IX, rule 13. dismissing an application for restoration of an application 
to set aside ^v,tx parte decreets not appealable. 49 Ind. Cas. 745. No appeal 
lies from an order granting an application under Order IX, rule 13. 17 A L. J. 1052 
= 52 lod. Cas. 901. An order refusing (0 set aside a dismissal of a suit under 
Order IX, r. 4, is not appealable. 27 C. L. I. 217=43 Ind. Cas. 374. An order 
passed under Order IX, rule 9. dismissing for default, a petition to restore a suit dis- 
missed for default is not appealable. 2 P. L. W. 221 = 2 P. L. J. 720 = 43 Ind. Cas. 54- 

Clause (e),— This clause corresponds to clause (10) of old section 5E8. The 
order und<’rs 120 of the old Code from ivhich an appeal was allowed by clause 
(10) of old section 58S, was an order under ihc second paragraph of s. 120 passing 
a decree against the defaulting party. 30. C.,3t. The sub-clause states that an 
appeal will lie against the order "ptonounciog judgment against a parly.” 

/#•. or Order XI, corresponds to section 136 of the old Code. 

1360! the Code of Civil Procedure dismissing 
as such is appealable. 6 C. L, j 374 j 19 B. 
21 of Order XI is made appealable by this 

sub-rule. 

Clause (g) —Rule 10 ol Order XVl corresponds to s, i63 of C. P. Code of 1S82, 
An order of arrest before judgment and that of attachment before judgment are both 
appealable The former is appealable under s. 104, C. P. Code. A 1. R. 1924 
Rang. 361 = 2 Rang. 362 = 3 Uur. L. J. 159=84 Ind. Cas. 270. An order directing to 
furnish security or ordering attachment in default is appealable so far as attachment 
is concerned. A. I. R 1923 Cal. 639=50 C 215, No appeal lies where an application 
for atiachment before judgmem; is dismissed by the Court of first instance after 
hearing the defendants. 23 C. L. J. 392=33 Ind. Cas. 689. 

Clause (h).— This clause corresponds to clause (10) of the old section. 

Clause (I) —This clause corresponds lo^lauso (15) of old section 588. 

Clause (j) — This clause is not applicable to a case where a sale is set aside on 
the ground 01 fraud. 28 C. 116. Where the application under Order XXI, r. 90, is 
dismissed for non-appearance and the opposite party is present and ready to contest, 
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ihe order dtimissin^^ tTie applicAtion it An order nn'Ier (hit tub-rule And an appeal 
lies on it. A. I. R. IQ2S Cal. 2$<* 104 Ind. Ctt 759- $SC. 616. There ts no clause 
in the C. T. Code, which forbids an .nppesi from an ortfer settint: aside a sile under 
s. 227 of the Oiisss Tenancy Act, Such an order falls under clause (j) of Order 4^, 
rule I and is therefore appeilahle. iSl*at 575*i6j Ini. Cat. Pat. L T. 

90J-A. I. R. 1935 Pat. 6JI. Where a proceeding under Order XXI, rule 90. Is 
compromised on condition cf payment by judjment-Jchlor to decree holder and 
the judcmert-debior fails to pay the amount within the prescribed lime and h!s 
application to set aside the sale it disallowed and the sate confirmed without his 
allegations beirf* r^one into, appe.al lies under Order XLIII, rule 1. A. I. R. 1924 
Par, 346»»4 Pat L. T. 735“79 Ind. Cas 591. No appeal I es from an order setting 
aside a sate under Order 21, lule £9. s7A. 263-I934A. W. N. 337. Where an 
order has been pissed under rule 92 of Order XXI, distHowIng an objection under 
rule 90, an apj^eal is competent. 7A. 2SI 5 see also 4 M L T. 9&vto4P. L. R. 
l907-2> P. W. R. P. R 1907. An erccujion sole cannot be set aside 

wi'hout giving notice to the judgment-debtor. If an adverse order has been passed 
he is entitled ta appeal an! lest the legality of the order in the superior tribunal. 
,V I. R. 19J1 Lah. ijfiwd L.ah. L J. 453-.62 Ini Cas. 9S5 ; see also iBS P. R iBSa ; 
:A. 3S2. 

An order under Order XXI, rule 91 (2), in execution of a small cause decree 
transfened to the otijinM side for txtcuiion is appealable. soL. W. 556-(t92D) 
M. W. N. IS*“55 InJ- Cas QjS. An appeal lies from an order dismissing for 
delautt, an application under Order XXI, r. 90. 38 Inil. Cis. 63 Dismissal of an 
.ipplicanort under rule on even for default confirms the tile under rule 92 and 
hence appeal lies against the order and the High Court cannot interfere with the 
order in revision. A. I K. 1925 C.al. 51-410 LJ 2?6w79 Iftd. €31.351. An 
order refusing to set aside the dismissal of an application under Order XXI. rule 90, 
for default IS not appealtble. A I U. 1927 Cal. ojSw45C. L. J 6a- too lod. Cas. 
343 , t2 Pit L T. S05-A I R i93«*'At. 97. No appeal lies from an appellate 
order setting aside a sale A. I R 1922 Oudh 146-35 O C 78-90 L J 50-66 
tnd Cas 924. No second appeal liesag-iinsc an order setting aside a sale on the 
ground of fraud under Order X.XI, r. 92 54 Ind Cas 941-168 P. R. lot9-3 Lah. 
L. J. 4» 1 *ee also 62 Ind. Cas 986-A. I. K I92« Lah 156-3 Lih. L. J. 463 loan 
appeal from order refusing to set aside sale, auction-purchaser >s a necessary party. 
35 P. L. R. 658 -i\. I. R 1934 Lah 592. An order confirming a sale amounts toa 
refusal to set aside the sale, and hence is appealable. A I. R. 1933 Lah. 210-34 
P. L. R. 333 = 141 lod. Cas. 42f- 

Clatjse (kh— An order refusing to set aside the abatement of an appeal is 
appealable since Order XXII, rule if, nukes the order apply to appeals. A. I. ^ 
1925 Pat. 162-3 Pat. L. R. 279-85 Ind. Cas. loto Where a suit abates against 
one of the defendants and application for setting aside abitement is dismissed 
and Court hoMs that consequently suit abated in tofo in special circumstances 
of the case the former ndjudicition is appealable under Order XLIII, rulei(k) 
and the latter adjudication is appeatible as a decree. 86 Ind, Cas. 104 — A. I. R, 
J925 Lah. 456=26 P. L. R 31. Wheie no application to bring the tepresenutive 
of a deceased plaioiiff is made within time the suit abates and an application 
for substitution m.ade afterwards is an application under Order XXlf, rule 9 (2} to 
set aside the ab.itement. A. I R. 1923 Lah. 424— 74 Ind. Cas. 17. An order 
setting aside an abatement IS not appealable AIR 192601! 444 — 87 Ind. Cas. 
173. Order setting aside the abatement and allowing subsutution of heirs of 
deceased parly cannot be quesiioned in appeal from a decree in suit where the 
order is passed. A. 1. R 1925 Cal 473=40 C. L. J. 588 = 85 Ind. Cas 100. One of 
the applications by rival claimants for coming on record as legal representatives 
of the ptainiifT was allowed and the other dismissed : //eld, no appeal lies under 
Order XLIII, rule i (k) or s 96 against order of dismissal. A. I. R. 1924 Mad. 
622=46 M L. J 139 = 19 L. W 113=79 Ind. Cas, 860. An order under Order 
XXII, rule 3, IS not appeal.ibic. An order under rule 913 appealable under Order 
XLIII, rule I (k), but no appeal is allowed against an order under rule 3 A 1. R. 
1924 Oudh 1 14=9 O. & A L R 70-73 Ind. Cas. 230. An order declaring that 
ihe suit had abated because the legal representaiive of the deceased defendant 
had not been brought on the record m time is a decree and appealable as such. 
10 Pat. 47J-I2 Pat L. T. 9og'=A. L R. 1931 Tat. 353 = 233 Ind. Cas. 767 5 sec also 
26S. L.R. 81 ;A. I. R 19J4 Lah. 315. Though no second appeal lies from an 
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order of abaiemeni, yel it may be questioned in second appeal if it “affects the 
decision of the case”. 144 Ind. Cas. I33=i933 A. L. J. s6i = A. I. R. 1933 All. 394. 

Clause (1).— -An order under Order XXII, rule 10, is appealable. A. I. R 19:1 
Mad. 599=44 M. 919=41 M. L. J. 316=14 L W. 387= igai M. W. N. 649 (F. li ). 
Where in the case of dcvoluiion of an interest during the pendency of a suit, the 
Court orders addition of parties under Order XXll, rule 10, the party dissatisfied 
can prefer an appe.al under Order XLIII, rule i (i) and not invoke the aid of s. 115. 
104 led. Cas. 843 = A. 1. R. 1927 Cal. 844=54 C. 716. An application by a 
mortgagee to be added as a party to a partition suit is an application under Order 
32, rule 10 and an order granting or refusing it is appealable In accordance with 
the provisions of Order 43, rule t (1). 134 lod. Cas. 307 = 35 C. W. N. 396 = A. I. R. 
1931 Cal. 594- 

Clause (m).— An appeal lies where the Court, holding that the compromise 
is not valid and bindiog on'the parties, refuses to record the same. A I R. 1927 
Lah. 546=103 Ind. Cas. 80, Order XXIII, rule 3, applies only 10 cases of valid 
compromise and an order finding that there was no compromise is not appealable. 
A. I. R. 1924 Lab. 248=73 Ind. Cas 177. This sub-rule provides for an appeal in 
a case in which the tiial Court finds that no compromise has been made and refuses 
to recoid it on that giound. 163 Ind Cas 929=1936 A. L. J. 336 = A. I, R. 
J936 All. 433; see also 70 M.L. J. 4oo=A. 1. R. 1936 Mad, 385 = 43 L. W. 722= 
1936 M. W. N. 86=163 Ind. Cas. 161 ; 70 M. L. J. 47I-A. I. R. 1936 Mad. 347 = 
43 L. W. 386=161 Ind. Cas. 728 ; A. L R. 1936 Smd 59 Where the trial Court 
holds that a compromise has been arrived at between the parties, the proper 
procedure is to record a separate order recording the compromise and then to pass 
a decree in accordance with it. !o such a case no appeal would lie against the 
decree but an appeal should tie against the order recording the compromise and 
a petition for revision would lie to the High Court against the appellate order. 
A. I. R. 1936 Lah. 963. An appeal lies on an order refusing to record a com- 
promise under Order 33, rule 3. whatever the reasons of refusal may be. A. I. R. 
1929 Nag. 375- 12 N. L. J. 124-1*9 Ind. Cas. 673; A. 1. R. 1928 Lah. 39-28 
P. L. R. 580- X04 Ind. Cas. 561 ; 42 Ind. Cas 192. Where the decree is passed 
immediately as part of the order recording the compromise, an appeal lies on the 
, , .t., » 1 1. %>.j <.4 jv M.L.J. 249-87 Ind. Cas. 

• • -rordiDga compromise or 

‘ • tree. A. 1 R. i9>4 Lah. 

J • • imise decree gives reliefs 

« • • . en, if the suit had been 

• • ■ • B. 22. A person denying 

to be a parly to a compromise has a right to appeal A. 1. U. 1939 Sind 32 = 1 14 Ind. 
Cas 101 An appeal may be filed from an order of .a Court refusing 10 record a 
petition "of compromise and not from the judgment given by the Court on the 
merits 42 Ind, Cas. 192. Orders rejecting petitions fiicd by plaintiff depends 
for iudgment and decree on admission by defendants are not appealable unless 
they take together amount to a lawful agreement or compromise within rule 3 
of Order XXllL 44 Ind. Cas i45* I" oI compromise by pleader without 

authority a separate suit to set aside the compromise and decree vnll lie, and 

Order 43, rule X (m), is no bar to the suit. • 130 Ind. Cas 838=110. W. N. 1030 

— A. I. R. 1934 Oudh4i7. The right of appeal under Order 43, rule i, against 
an order recording a compromise under Order 23, rule 3, C. P Cade, is not lost 
because the decree involved tn the order Is not appealed against. It would be 
more correct 10 appeal against the decree, but if the order is set aside on 

appeal, the decree roust go with it 61 C. 910 = 59 C. L. J. 43I = A. !. R. 1934 

Cal. S46. 

Olnuso (n). — A suit docs not include aa execution proceeding. A I. R. 1923 
All. 460=45 A. 148 = 21 A L. J. In<L Cas. 453- 

Clause (o\ — Where the judge on the original side directed that the Registrar 
might be at liberty to sell the mortgaged properly without reserve, held that the 
order was not appealable. 6a C. so6=A I. R, 1933 Cal, 534= 145 Ind. Cas. 318. 

Clauso (p) — This clause correspaods to clause 23 of old section 588. An ad- 
judication upon ihe claims of defendants in an interpleader-suit is a decree and 
appealable as such under s. 540 of the. Code of Civil Procedure of 1883 and 
not under section $88 of the Code. 30 A. 22=4 A. L. J. CS3 
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Clauso (q'.—So appeal lie* frain an on’cf rciectinj: an application (at auich* 
ment under Utder 3^, lutc 6, C P. CoiiC uhen there liu been no conditional ord*r of 
attachment under lulc 5 (3) of Order 3S. t4 Pal. 1 = 1 26 In 1 . Cas. 93t •• >6 Pat. L. T. 
591 A. i. U. 193s i’ai, ai9 An uncondi'innal attachment can be ordered under rule 
6 orly a*here aiuchm'-nt tJ tincondnional it may be taken that the order is under 
rule 6 even ihcufih the Judpe passine the order purports to hare acted under rule 5 
and such an rrder is appealable under Order 43, rule 1 (qh A. I. R. t928 Lah. 44 Sa 
107 Ind. Cas. 376. An order of attac*-—*"* i» 

273. Where in response to A rotice is* ' * ■ . ...... 

defendant appears in Court and ihout ‘ •• • ■ . ■ . 

lor costs should be passed aj^alnst him . ■ . ' • .up 

attachment of propeny, the order o: • 1 

defendant is an onlrr which falls under O'dcr 38, rule 6(3) and from such an order an 
appeal hea under Older 4], r. (1) (q) 140 Ind Cis 9;**i93t A.L] 323aA.I R. 1932 
Ali.3f9 An order made under the provisions of Order X.VXVIII, rule 5, is not a 
"judgment” mihin the mramog ofcliusc 13 of the Letters raieni, it b'in;* a mere 
interlocutory o'der and so no appeal lies from ihat order. A. I R. 1925 Rang. S67 
••4 llur. L. |. io 3»3 Rang. 307“9o Ini Cas. 995. The Court ought not to 
admit appeals from orders refusing injunction or attachment except in cases of 
serious misdirection in Law or fict, uhen special directont might be given for 
expedition. 61 C 814-38 C. \V. N. 77l**A. I. R. 193* Cal. 694 

Clause Cr} —An order granting an injunction and an order refusing an Injunction 
are isoth appealable. An order refusing r... . 

until the disposal ef the mam appl'Ciii'*n ■ p . 1 • - 

suit being an order under Order XXXIX, ‘ • • • ■ 

t fr). A. 1 , R. 1924 r.tl 713-6 I*. L T. 301 - .. •• • • ••• '• 

.\p\Xl.\. rule t, issuing injiirction though subject to a condition, can be appealed. 
A.I R. 1931 All. 441-66 Ind Cas. $09. An order of Court refusing to .attach property 
for disobedience of an tnftrtm injunction is covered by Order XX.XIX, r. 2 (3) 
and IS open 10 appeal A I R 1923 Lah 347-66 Ind Cas. 9 No appeal lies 
from an order ordering nonce under Order XaXIX rule 3 A.I.R. 1924 Mad. 857-20 
L.W. 556 An order refusing to duchsrge an injunction issued under Order 39, rule 2 
IS appealable. 14 Lah. 330-34 T L K 975 -A 1 . R >933 Lah. 303. An appeal 
lies fretn the rental of a judge of ibe onguul side of the High Court to grant an 
f/r/vrim injurction. buiuhatthe Court of Appeal has to consider is simply whether 
or not the Judge who dealt with the matter properly exercised the discretion which 
he undoubtedly possessed. A.I.R 1934 Cal. 713— 152 Ind Cas. 563 ; see also 61 
C. 814-38 C. W. N. 77t-A 1 . R. 1934 Ca'. 691. 

Clause (e).— An Order of a Court that a Receiver should be appointed In a 
case, is an order under Order .XL, r. 1 and appeahb'e under this subTule. A. I. R. 
1923 Lah. 48-73 Ind. Cas. 569 ; sec also A I. R, 1923 Pat. 577-1 Pat. 625-4 P. 
L T. 210=69 Ind. Cas. 929 ; 13 !’• L. T. 525 The mere fact that an appointment 
ofa Receiver is made adinltrtm does not mean lh.at the order is not an order under 
Order 4<), rule I, C. P. Code and an appeal lies from it under this sub-rule in the 
. u.j — . I interim but final. A. I. R. 

■ ■ • • ' Receiver should be appointed is 

••• i no body is named as Receiver. 

■ , • ee A I. R. 1934 Nag. 64-14S Ind. 

.Oj . — .-i-uu .. •I'- --r.-^cg of the parties 

■ ■ • ■ 5 C. W. N. 903. 

■ • ■ XL is appeal- 

• ' - ling an objection 

leing a party is 

■ ■ . « '• ■ ■ roperty of a third 

. . ■ • ■ 'he may either 

apply to the Court for a summary order restraining the Receiver from interfering or 
he may with Court’s p*rmis$ion sue the Receiver for the same relief. Where the 

— — the Court is an order under Order 

■ ■ . ■ • 1923 Mad. 129—16 L. W. 833 = 69 Ind. 

■ •• • passing the accounts submitted by the 

■ ' . ■ Rom. 427 = 45 B. 99=59 Ind. Cas. 421. 

■ ■ ■ • appointed IS differeot from refusing to 

■ ■ • ■ . 5 -A.l. R. 1934 Mad. 614-46 M. L. 
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J95e 19 L. \V. 247. Where a Receiver is appointed in execution of a morfgiRC 
decree ovcrnding the objections of a third party, he cinnot appeal but he can 
. .* .L. II -i. ^ Cas. 177. No appeal lies from an order 

_ * ■ ' ■ -noney by way of damages A. I. R 1925 

* 8=91 Ind. Cas 631. No appeallies from 

■ * * • . • • • Without actually appointing any one to 

■ • ■ , • appointing a Receiver. 18A. L. J. 213 

= 54 Ind. Cas. 520=44 A. 227. No appeal lies from an order construing an order 
of appointment as it does not fall under either rule t or rule 4 of Order XL. 5 Pat. 
L. J. 97= 55 Ind. Cas 15, An Order giving directions to the Receiver to piy a 
certain sum of money into Courts, not tollonred up by an order of attachment of his 
property is not appealable. A. I. R. 1922 Mad. 234 = 65 Ind. Cas 403 Where a 
Receiver is appointed in an appe-al from interlocutory Order, the only person materi- 
ally prejudiced thereby would be the person entitled to present possession. Where 
none of the defendants is entitled 10 possession, they need not be brought on ihe 
record in the appeal. A. I. R. 1924 Cal 456=240. \V. N. 86=77 Ind. Cas. 7S3 
A Court of Appe.al will not, except m an extreme case, disturb the appolniment or 
selection of a Receiver by the Court below, unless there be some overwhelming 
objection in front of propriety or choice or some fatal objection in principle. A. I. R. 
1924 Lah. 421 =69 Ind. Cas. 361. An appeal is competent from an order directing a 
Receiver to pay into Court amount lost by his negligence. 1931 M. W. N. 830 = 34 
L. W. S33=A. I. R. 1931 Mad. 760. 

Clause (t). — An appeal lies from an order under Order XLl, rule 19, refusing to 
set aside an order of dismissal of an appeal passed r.r /.ir/e though the order of 
refusal is passed in appeal In the course of insolvency proceedings. A. 1. R. 1930 
Lah. 113 = 120 Ind. Cas. 79t. The High Court can entertiin an appeal from .an 
Order refusing to re*bear an appeal dismissed for default, is appealable. But no 
Eppeatlies against an order under s. 9) dismissing an application to set aside the 
dismissal. 25 C. L. J. 163 = 38 Ind. Cas. 598. 

Clause (u) —An appeal from an order of remand is maintainable if the point on 
which the lower Appellate Court determined the case is a prebmioary point. A. I. 
R. 1930 Nag. 295=128 Ind. C.as. 407. A party prejudiced by an order of remand 
can appeal against such an order. Out where a party has himself obtained an order 
of remand he cannot appeal merely because the ground covered by it is not so 
wide as that which he himself derived. A. I. R. 1929 Oodh 398=116 Ind. Cas. 55. 
An order of remand without jurisdiction, if it purports to be one under rule 33 of 
Order XLI, is appealable. A. I R. 1927631.642 = 31 C. W. N. 878 = 104 Ind Cis. 
432. The lower Appellate Court accepted an appeal m part and remanded that 
part of the case for trial on the merits. The remaining case was dismissed. The 

• ■" ' - j -.—.j'-- (()is latter portion of this case, held, 

• • ■ • ’ ’ an order of remand and had a right of 

• - ■ • ■. • • *. 1921 Lah. 154 = 3 Lah. 252=3 Lah. 

\ t. . The order of remand on a preliminary 

- ■ ■ . . •* »i7--=(«930) M- W. N. 1021=32 L W. 

643 = 00 M. 1-. j. 72“»-y »«u. w.». 4/. Au Appellate Court can apart Irora rules 
23 and 25 of Order XLI, remand a case for re-tnal under s. 151. No appeal lies 
against such an order. 3 P. L J. 253=4 T. L. W 450=43 Ind. Cas 959 ; sec also 

39 M. L. J. 936 = 13 L. W. 667 ; 73 Ind Cas. 408 = 6 Lih. L J. 153 ; 69 lod. Cas 

826-16 L. W^5IS = A. I. R. 1921 Mad. 716 j 3« C. L J. 357 = 23 C, \V. N 1049=5$ 

I ■ r » ' ' ' ’ ' an order under Order .XLI, rule 

; . ■. • ■ ■■ . • the suit on .a preliminary point. 

... ... *4 decree oa the ground of non- 

■ • ■ , • ra fresh trial with the addition 

• *1 preliminary point, so neither 

■ 1. R. 1915 Rang. 320=4 Bur. 

'. - « ■■ . • . -re the lower Appellate Court 

did not siy under what provisions of law an order of remand was pissed, tlio 
High Court held that it had been passed under Order XLI, rule 23 an 1 appeal 
was allowed. A 1. R 1925 Cal. 1157=87 loJ. Cas. 575 ; see also 44 A. 492 = 20 
A. L J. 321 =67 Ind. Cas. 713. An order of remand passed by a special Judge 
under tbe provisions of llie Bengal Tenancy Act is not appealable. A. 1. R. 1923 
Cal. 333=37 C. L. J. 314 = 72 Ind Cas 1013 If a case is remanded for retrial 
not under Order XLI, rule 33, but under luherunt paweri of Court, an appeal lies 
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from the remind order not under Order XMII. r. i (u) Inn under i 9^ re.rd 
with s. loo as an appeil from a decree. A. 1. K. 1913 Cat. 6o5e=7t Ind. C.is. 
4S3**37C. L.J 49te«;4ln0 C.as 103^ Remsn'Iiog of n case without the exercise 
oj inherent jurisdiction hy Disirict Jii’ge »§ not competent anti an appeal lies 
aRainsti't. A I 11. 192J All. 3S4a44 A. i;6- ig A. L. J. 971 oG* Inl.Cis 878. 
%Vhtre the d\ppcll.\te Court decides ihc main point in a case .and remands tlie 
case for diiposat of remanding issues, the order is not appc-alilde. 12 L. W. 
W7“6o Ind Cas. 6og No .nppe.a! lies from a general order of remand by the 
loner Appellate Court on the ground ol mtshindling of the irialin the First Court. 
63 Ind. C.as. 838. Order XLl, ru’c 33, C. I’. Code, docs not contemplate a case 
decided upon the whole evidence nrd upon all the issues which were raued. The 

nile -• • •-•-j, no .appeal lies. 55 Ind. Cas. 

<84— ■ ■ remand made on an appe.1l 

from • idc an execution sale as it is 

final ■ . iQtg-jo Ind Cas. 6to, An 

order passed in appeal under Order XLl. rule 1 (a), setting .aside an order under 
-r n.t.. I ... .. nal on merits is not appealable. 

of reman 1 for fresh decision 
• decree of the AppcIIiie Court 

Cas, 909 Order XLl, rule 33, 
C. P. Code, does rot concmpUte a case decided upon the whole evidence and 
upon all the issues which were raised. The rule has no application to an order 
01 remand on which noappe.al Itcs. 1 I*. L. T. jog-ss Ind, Cas. 48<. 

High Court is bound by the findings of fict in .appeal from order under 
Order XLl, rule 33. A. I. H. 1911 OaJli 3i4s*8 O. L. J. 624“6j'Inc!. C.is. 376; 
see also 48 Ind, Cas. 375- 109 I*. R. 1918 = 23 I*. L. R. 1919 The lower Appellate 
Court made an order of remand under Order XLl, r 23, remanding the c.i5e to the 
original Court, for the decision of remaining questions arising in the case. An appeal 
was preferred to the High Court . //fU. appelhant coming m appeal under Order 
XLIII, rule 1 (u), could not question findings of fact A I. R 19:2 Lab 97W3 Lah, 
S5“36 I*. L. R 1921-58 P L R. 1921-59 Iml Cas 715 An order ol remand mt 
falling Within Order XLl, r. 23, IS not appealable under Order .XLIII. A. I. R. 1933 
Mad. II2-45 M- 449-68 lad. Cas. $69 , seealso A. I. R 1913 Oudh 177 = 26 0. C. 
10-10 O.L.J 36-73 Ind Cas 591 ;AI.R. 1927 Cal, 850-47 C. L J 69-53 C. 
319-103 Ind. Cas. 864; 104 Ind. Cas 331 ; A. 1 R. 19*7 All. 496- lOl Ind. Cas. 
687, An appeal does not lie on a rem.and order no’ ptssed on appeal from a 
decree as it is not an order uttder Order XLl. rule 33. A I. R. 1926 Lah. 141 = 
89 Ind. Cas. 384, No appeal lies from an order of remind when the order itself 
is made in an appeal prelerred uoder any other clause of that rule. lit Ind. Cas. 
789. Where a case IS disposed of by the trial Court on one issue only leaving other 
issues undisposed of, an appeal agsinst order of remand is competent. A I. K. 1934 
Lah, 907. Although Older 4i, rule 33, might not strictly apply where the 
Appellite Court has reminded the suit to the first Court for (inai determination 
of the suit, an appeal lies to the High Court under Order 43. rule i (uj, C. P Code. 
38 c W. N. 1302 An appeal docs not lie from an order remitting a certain issue 
to the trial Court under Order 41, rule 35.C P.Code 4 A W. R. 1120J see also 
A. I. R. 1933 C.1I. 496-37 C. W. N 190-14$ lad. Cas 183 ; 10 O. W. N. 664— 
A. I. K 1933 Oudh 350 j A. 1. IL 1931 Mad. 1-60 M. L. J. 713. Where an 
order dismissing an application to set aside an decree is set aside and the 

Court of first instance is directed to proceed with the suit the order is not an 
order of “remand" within the meaning of Order 43, ruler (u) and the order of the 
Appellate Court is not appealable. 53 A. S19. No distinction seems to be 
recognized in Order 43, rule 1 (u) betweeo a partial and a total remind of the 
case. 146 Ind. Cas 939= A. I R. 1933 Lah 61$. Where an appeal is directed 
against the order of remind it should be filed as a miscellaneous appeal under 
Order 43, rule t (u) and a Coun-fee of rupees two is payable in Oudh. A. I. R. 
1933 Oudh t9i = i44 Ind Cas. 967— 10 O. W. N. 143 An order passed by the 
District Judge setting aside tne rejection of a plaint IS not appealable order within 
th'S clause A. I R. 1934 Pesh 88 For the purposes of the competency of an 
.appeal the Court has to see what the lower Coin purported to do actually did 
aod not what the lower Court should have done. Where ihe lower Appellate 
Court remands the case under Order 41. rule 23. Civil Procedure Code, its order 
is appealable under Order 43, rule t (u). A. 1 R. 1937 Lah. 454. 

Clause {v).—ytde 17 A. its j 15 B iss-18 I. A. 6. 
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Clause (w)— The right of appeal conferred by Order XLIII, r. i (w), is subject 
lo ihe conditiops of Order XLVU, r. 7. A, L R. 1925 All 552 = 47 A. 881=33 
A. L, J. 534=8S Ind, Cas. 655 . 37 C. \V. N. 705 = A. 1 . R. 1933 Cal. 727 ; see also 
A.I.K. 1935 Oudh 266=11 O. L. J. 6S2=28 O. C. 4 = 84 Ind. Cas 515; 8 O. W. 
N. 1267 ; A. 1 . R. 1934 Lah 617 = 148 Ind. Cas. 1126; A. 1 . R 1931 All. 329; A. 
f. R. 1936 Oudh 409=1936 O. W. N. 836=165 led Cas. 19. Right of appeal given 
by clause (vv) against the acceptance of review is restricted by Order XLVU,r. 7. 
A. I. R. 1929 Lah. 36=116 Ind. Cas 231 ; see also 31 hi. L J 827=5 L. W. 
472 = 38 Ind Cas. 373 i 15 A. L. J. 505=41 Ind. Cas. 386; A 1 . R. 1921 Cal. 65 = 
25 C. \V. N. 884. An appeal lies on an order granting a review only on one of 
the grounds set out in Order XLVII, r. 7. 103 lad. Cas. 377=.A. I. R. 1927 Mad. 
641 = 50 M. 891 = 52 M. L. J. 682=26 L. W. 277=39 M. L. T. it 5 35 Bom. L. R. 
280 = 144 Ifid- Cas. 728 = A. I. R. 1933 Bom. 183 Right of appeal under this 
sub-rule being subject to conditions under Order XLVil, rule 7, appeal not coming 
Under this rule cannot be maintained. 42 A- 626 = 18 A. L. J. 838=60 Ind. Cas. 81 ; 
see aUo 30 C. L. J. 738= 52 Ind. Cas. 29 ; see also 47 Ind, Cas. 850; 45 C. 60=21 
C. W. N. 1076=26 C. L. J. 187 = 42 Ind. Cas. 484 ; A, I R. 1929 Nag. 73=12 N. 
L. J. 13 = 25 N. L R. 104= J16 Ind. Cas. 64s : but see A. I. R 1926 Bom. 121 = 27 
Bom. L. R. 1446=9; Ind. Cas. 591. Clause (w) has to be read along with Order 
XLVII, rule 7. The two provisions of the Code ait not mutually inconsistent, but 

■ * .... .... . ’ * I not give an 

and resliict 

. 107 Ind. Cas. 

. anting review 

for ‘‘other sufficient reaton" under Order 47, rule 1, cannot be questioned in appeal 
under Order 47, rules 4 and 7. A. I. R. 1933 Ring. 501. No appeal lies from an 
Older refusing to restore an application for review when the application to restore 
has been beard on merits. A. I. R. 1925 Alt 57=47 A. J = 8o Ind. Cas. 649. No 
appeal lies from an order refusing to gram review. 113 Ind. Cas. 93. Ao order 
granting a review of a judgment, itself not appealable, is appealable, subject io 
Order XLVII, r. 7. An order granting a review for sufficient grounds is not 
appealable, i P. L. j. 193=35 Tad. Cas 15. An appe.al against an order gtaniing 
a review can only be entertaioed on one of ibe grounds set forth in Order XLVII, 
rule 7. A. I. R 19:9 Rang. 103=7 Rang. 187=118 Ind. Cas. 120; see also A. I. 

R. 1925 Oudh 266 = 11 0 . L. J. 682=280. C. 4=84 Ind. Cas. 515. An appeal does 
not he from an order rcfosiog to restore »n application for review when the 
application to restore has been heard on meriis. A. I. K. 1925 All. 57=47 A.l = 

80 Ind. Cas. 649 An appeal does not lie from ao order of the lower Appellate 
Court rejecting an application foi review of an appeal dismissed for default and 
a memorandum of cross-examinations allowed « 53 Ind. Cas. 921 No 

second appeal lies against an order granting a review. 64 Ind, Cas. 56S. 

2 . IS. 590.1 The rules of Order XU shall apply, so far as may bc. to 
. appeals from orders. 

Pfocedure. 

B . — For local amendments io Allahabad, Madras and Oudh. — Vi'U infru. 

Notes.— A. I. R. 1930 Smd 252=2$ S. L R. 63 = 130 Ind. Cas. 554 

ORDER XLlV. 

Paufer APlcah. 

1 . [S. 592 .] Any person entitled 10 prefer an appeal, who is unable to 
, pay the fee required for the memorandum of 

Who may appea as pauper. appeal, may present an application accompanied 
< < -*> 1 . • .subject 

■ . ■ . ■ rovistons 


Provided that the Court shall reject the application unless, upon a perusal 
„ , f... thereof and of the judgment and decree appealed 

contrary to law or to som’- usage having the 
force of law, or is olln-rwise erroneous or unjust. 
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M D—Tot local amendment In AlUfcabad,— I'lV/ in/rj. 

Scope — Couit is rot bownd to here respondent before leave to appeal in formn 
IS granted. A. I. R. 1931 Mad. 533-6J M. U J. sS. Issue of notice to 
inicresied parties Is not necessary to decide whether application should be rejected. 
A. I R, J933 Mad. 6s8«65 M. U. J. 37 J. Where Appellaic Court has issued notice, 
it has no jurisdiction to dismiss application summatily. A. I. H. 1932 All. 925 ; see 
alt) iV I. R. 1933 All. i>**54 AIL 394 - Merc fact that order refusing application 
wasbnefdoes not conttiiuie material irregularity. A, I. R. 1932 All. 7 II»iQ 33 
A. L J 860. Admission cf application for permission 10 appeal in/omo /itu/er/r 
it not final disposal of appliicaton A. I. U. 1933 Lah. 3$6~34 1 ’. L. R. 51P. Proviso 
applies even after applicaiion is admitted and nonce to respondent is ordered. 
A. I. K. 193s Lah. f: 54“33 P. L. R. 1077. Proviso it m.andatory. Appellate 

Court, even after 3pplic.niicn has been admitted and notice on the opposite pariy has 
been served considers whether the conditions in the proviso are satisfied. 133 Ind. 
Cas. 135 (L.ah); 1934 A. L. J. 837- A. I R. 1934 All. 434; A. I. li. i«;34 All 1004 
{F. R )“ 1934 A.L.J. 93 L Heforc leave to appeal as pauper is granted it is incumbent 
upon p.vuper apretlact to satisfy Couit that judgment ts erroneous A. 1 R. 1933 
Mad. 519-56 Af. 3»3 { but ice 53 A». 345. Allowing appell.tnt to appeal in 
terma fauftrii does not preclude tcs(>ondcrt from showing at later date that 
the appeal is without substance. A. I. K. 1933 Mad. 533. Coun-fee on appeal 
IS to be calculated as on date of presentation and not of payment. A. 1 , R. 
1932 Oudh 343-9 0 . W. N. 855. Court after application under Order 44, 
rule I, IS still competent to consider if conditions m the proviso to Order 44, rule 1) 
are satisfied. A. I. R. 1931 Rat. i8j fF. I)J — »3 1 *. L. T. rjA No distinction exists 
between rejection and giant of application for revision. A. 1 . R. 1931 Kang. 131. 
Where notice ordeted in the absence of respondent, he is not piecludeu from arguing 
that decree was not contrary to law. A. I R. 1934 Lah. 73. Order is revisable if 
the order is passed wuhout beating Government pleader. A. I. R. 1934 All. 434, 
Where notice has been given issued upon an application under Onler 44, rule r, 
to the opposiie patty and the Government Advocate, it is still open to the Court 
Under the proviso to that Rule to reject the application, unless upon a perusal 
there of, and of the judgment and decree appealed from, it sees reason to think 
that the decree is contrary to law or to some usage having the foice of law, or is 
otherwise erroneous or unjust. A. I. jl. 1937 Oudh 32:. A Court cannot reject 
an application to appeal in /om<» fijufiertt under the proviso to Order 44, rule 1, 
after issuing notices to Government pleader and to the respondanl. A. I, R. 1937 
Oudh 2 W'here leave to appeal m forma faupin's is refused, Court can grant 
. . r.. a J t> .<r IS no reason why 

* • . • • • • • plication to file 

• • . : • -It ' 943 Order 44. 

■ < ■ '• ■ • . . . ■ pauperit from 

■ ■ • • ' ■ "Sponding provi- 

• • ■ • . , . ' . J 62 = A. /. R. 

■ " . • . *15 beyond the 

* ■ • . • on to dismiss an 

.* • ■ .. hat the appeal ir 

■ ■ • • . • • . I. R. igj5 All. 

620 (F. B.) An application for leave to appeal \aj< 3 rma pauptnt may be disposed 
of in chambers Jn 3 summary manner without hearing the applicant and without 
giving lime to the applicant for payment of thedeficienc Court-fee. 42 L. W.Sjm 
69 M. L. J. 781 =E 1935 M. \V. N 1262. Where application for leave to appeal as 
pauper is not accompanied by decree and judgment, by rejection, of the application 
the whole matter falls through and there is no longer any appeal pending before 
the Court. 157 Ind. Cas. 347 = I 9 J 5 A L. J. 6gt-A. I. R. 1935 All. 620 (F. B.) 
On an application for leave to appeal as a pauper under Order 44, rule i, according 
to procedure of the Madras High Court, notice should not go as a matter of 
routine to the respondent i6j Ind Cas. 755SA. I. R. 1936 hlad. 661. It is not 
open to the Court to reject an appl'cation to appeal in formet pjupens under the 
proviso to Order 44, rule i, after notices were issued to the Government Advocate 
and the respondents. 165 Ind Cas 376=19360 W. N. 875. This rule does not 
apply to appeals to Privy Council and the High Courts have no power to grant 
leave to appeal to Privy Council m forma pauperit. 161 Ind Cas. J92 — A. i, R. 
1936 Pesh. 36. A person can file a petition to appeal in forma paupern only against 
a decree as a whole, and not agamst any order which is not a decree and whi 
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does not dispose of a case finally. A. I. R, 1936 Lah. 406=163 Ind. Cas. 366 = 38 
P. L. R. 1119 It is quite true that the respondent has no right to be heard on 
application for leave to appeal in Jotma paupetis under Order 44, rule t, C. P. Code. 
163 Ind. Cas. 741 = 1936 M. W. N. io 27=»A I. U. 1936 Mad 842. Appellate Court 
should not interfere with discretion exercised by Court in rejecting application for 
leave to file memo of objections in fonna pauperis whether or not there may be 
right of appeal, as the matter is proper subject for the exercise of discretion. 
A. I. R. 1926 Mad. 656=30 M. L. J 426=23 L. W. 511=94 Ind. Cas. 45. Leave 
to appeal in forma pauperts should be granted where decree was altered in material 
particulars by successor of judge deciding suit. A. I. R. lOjo Pat. 142=147 Ind. 
Cas. 1S7. Court need not arrive at definite and final conrlusion that decree appealed 
against is contrary to law, or erroneous nr unjust, before allowing pauper appeal. 
A. I. R. 1931 Mad. 198=31 L. \V. 76=58 M. L. J 195 = 53 M. 245 = 122 Ind. Cas. 
337. Where appellant in a pauper appeal enters into agreement under which 
third person obtain* interest in subject-matter of appeal, application must be 
dismissed. 122 Ind Cas. 831. It is not necessary to state reasons for rejection 
and trial is net vitiated thereby. A.I. R. 1930 Nag. 53=120 Ind. Cas. 4t3- Even 
when leave 10 appeal in/oma is granted It can be interfered with where 
theie is reason to believe that rl falls wiihm proviso to this rule. A I. R 1030 Nag. 
28= 12 N. L. J 92= 121 Ind. Cas 61 j see also 133 Ind. Cas. 124 If pirticular case 
is considered to be fit for granting the leave, the granting of the leave involves the 
consequence, if not expressly at least, by necessary implication that 
that case is fit to be placed outside the purview of Order XLI, r. 10. A. I. R. 1930 
Nag. 28=12 N. L J. 92 = 121 Ind. Cas. 61. Respondent is entitled to show that 
ihe provisions of proviso to Order XLIV, rule i, are not complied with even after 
■he exphtnation h?s been tzparU. A. I. R. 1929 Lah, 514=114 Ind. Cas. 325 ; 
see also A I. R. 19:9 Pat. 27=7 825=10 P. L. T. 46=114 Ind. Cas, 210. 

Provisions of Order XLIV, tule ), proviso are mandatory and leave to appeal in 
/omii/nir/ewV cannot be granted unless the Court has reason 10 think that decree 
Is contrary to law or otherwise erroneous. A. 1. R. 1929 Lah. 539=1)4 Ind Cas. 
80 ; 109 Ind. Cas. 391 ; 94 Ind. Cas. 814=4 PiiL 67=A. I R. 1935 Par. 443. Appeal 
In/tfwa faupent should be admitted only when correctness or reasonableness of 
the decision of the lower Court is doubted. A. 1. R. 1925 Mad. 1178=49 M. L. J. 
353 = 87 Ind Cas. 960 Record of evidence cannot be referred under this rule and 
the attention o( the Court must be confined |0 the judgment and decree appealed 
against. A. 1. R. 1925 Rang. 249=88 Ind. Cas. 988 Application to appeal as 
pauper should not be admitted il the decree appealed from is not erroneous or 
iinjusi even if the applicant IS really a pauper. A. 1. R 192$ Lah 391 = 7 Lah. L, J. 
214 = 89 Ind Cas 292 ; 38 M. L. j 146= 54 Ind. Cas 761. Rule i has no applica- 
tion unless the applicant is a pauper. A.I R. 192) Lah. 536=6 Lah L. J. 205 = 

80 Ind Cas 649. Decision m case of appeal m forma pauperis as to correctness 
of the judgment ought to be arrived at before the notice to the parties is issued 
and the question cannot be raised again afterwards. A I R 1934 Pat. 791 =2 
r.at. L. R. 153=8 P. L. T. ri9 ; see also A. I. R. >9^9 Pat. 31 = 7 Pat. 827=10 P. 

L. T. 387. Question as regards the conccmcss of decree cannot be gone into 
after notice 10 the Government and respondent have been issued. A. 1. R 192S 
Pat, ii8“6 Pat. 687 = 109 Ind. Cas. 645. Leave to appeal tn /bma fauptrUxo the 
Privy Council cannot bs granted by the High Court 42 M. 32 = 35 M. L, J. 358= 

24 M. L. T. 207 = 8 L. W. 463 = 47 Ind. Cas. 646; see also 44 Jnd C.as. 731 = 3 P- 

L. j. I79' Fioper course 10 apply for leave to appeal as a pauper is to apply to a 

Dench of two Judges where subject matter is of the value of Rs. 10,000 or upwards. 

3 O. J- 694=38 Ind. Cas. 54*. Where Court-fee is paid after application to 
appeal in/crMa/aM/cnr is rejected, appeal being presented together with .applic-v 
tinn. it is a proper case for the application of s. 5, Limitation Act. 9 

P. L T. 613 = 115 Ind. Cas. 678; see also 65 Ind. Cas. 74i=A. 1. R. 

1922 Lah. 225 = 3 Lab 35 = 26 P. W R. 1922 ; 38 Ind. Cas. 617=31 M. L. J. 269 
= 40 M. 637. A separate Older directing payment of Court-fee must be passed 
while dismissing application for leave to appeal in forma pauferts under rule 
I or an enquiry into pauperism. A I. R 1926 Oudh 13=92 Ind Cas. 371. Where 
there is a mistake as to the Court-fee which the .applicant is unable to 

pay, he may be given time to make up the deficiency, also permission to appeal 
.IS a pauper shoujd be granted and tune extended for the same. A. 1. R. 1918. 

All 499-26 A. L. j. 847 =i»> Cas. 63S;A I. R. 1935 Pesh 22 = 154 Ind, Cas, 
943. Appeal is deemed to be presented on the day on which the pauper appli* 
c.aiion is presented even if the Court-fee is paid before the end of the enquiry. 
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9 Buf. L. T. 69»«3 j1iii 1. Ca$. There tnusi be some material, either upon 
the application or upon the judgment aod decree from which the Court could 
reasonably form the opinion that the ca*e (alls whh'm the proviso. 9 Rang. 92=* 
133 Ind. Cas 7o? = A. I. R. I93t Rang. ljl. In considering whether a person is a 
“piupet*' the subject-matter of iho suit is to be excluded. 67 M. L. J. 58ibi^ 3 
Ind Cas. i35 = A. I R. 1934 Mad. 6S3- A" appeal under Order 44. rule i, should 
rot be admitted until the Judge is satisfied that the decree of the Court appealed 
against is unjust or contrary to law. 71 M. L. J. 497“A. I. K. J936 
Mad. S43. 


Revision —Order refusins lea\c to appe.al as pauper isopen to revision but 
there can be no interference on merits of order. A. I, K. igjo Nag. 53=130 lad. 
Cas. 413 : see also A. I. R. >926 Oadh 2P4"9I _ Ind. Cas. 96. Dismissal of an 
application for leave to .appeal in^rmj fiuptrit does not .amount to dismissal 
of appeal Hence if the Court refuses to allow Court-fees to be paid on the 
memo of appeal, It refuses to exercise Its jurisdiction. 40 A 381 = 16 A. L. J. 309 
= 45 Ind. Cas. 39. The High Court can. after rejecting a petition for revision 
against an order of the District fudge rejecting an application to appeal as pauper 
extend the lime fixed by the District Judge jor paying the rerjuisite Court-fees, 
even though such time has already expired and the appeal has been dismissed. 
35 P. L. R 374= A. I. R. 193S Lah. 909 


2 . IS 593 J The inquiry into the piuperiim of the applicant may be 
... made cither by the Appellate Court or under 

Inquiry into pauperism. orders of the Appellate Court by the Court 

from whose decision the appeal is peiferred : 

Provided that, if the applicant w-as allowed lo sue or appeal as a pauper in 
Ihn Court from whose decree the appeal is preferred, no further inquiry in 
respect of hii pauperism shall be necessary, unless the Apfcllatc Court secs 
cause to direct such inquiry. 

Notes —If assets are not set out iviihoat most gooJ faith Appellate Court can 
reject application for leave to appeal lo/o/w-r n# rn/Z/o. A. I. R, 1930 Pat. 
368 = 11 1 ’. L. T. 567 = 133 Ind. Cas 398. 


ORDER XLV. 

Appcalt to the King tti Cenmil, 


1 . [S. 5 C 4 .] In this Order, unless Ibre is something repugnant in the 
subject or context, the expression “’decree" shall 
include . final order 


'‘Decree" 


Notes.— Where review application to the High Court against its own judgment 
w.ns successful and application for leave to appeal to the Rnvy Council in forma 
fauptrii was made, no order on the latter application is necessary. But where 
the order of review was set aside the Privy Council's original application for leave 
ta appeal was suil alive A 1 . R. i9i» La\». 115=77 Ind. Cas 869, 


.. . r. , 2 . [S. 598.1 Whoever desires to appeal 

decree no?." "> i" Council shall apply by petition 

to the Court whose decree is complained of. 

Notes — Case for granting leave to appeal to the Privy Council is not pro- 
perly presented where appeal was dismissed for default in furnishing the list of 
papers to be printed in the paper-book A. I. R 1931 Pat. 83 = 2 P. L. T, It2 = 
60 Ind. Cas. 285 


3. [S GCO.] (1) Every petition shall state the groundsel appeal and 
Certificate as to value or fit- Pf®y fo' * certifieats either that, as regards 
ness. amount or value and nature, the case fulfils the 

requirements of section 1 10, or that it is other- 
wise a fit one for appeal to His Majesty in Council. 

(2) Upon receipt of such petition, the Court shall direct notice to be 
served on the opposite party to show cause why the said certificate should not 
be granted. 


C. P. Code— lOOD 
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N. 3 . — For local amendments in Bombay and C. V.— V/tfe infra. 

Notes — Certificate must contain tbe grounds upon which it is granted or 
that the discretion under s. 109 was exercised. A- 1. R 1921?. C. 2;=4S I. A. 
3:=44 M.293 = t9 A. L. J. l6t =23 Bom L. R. 7i8«33 C. L. J. 277-23 C. W. N. 
630 = 40 M. L. J. 229=60 Ind Cas. 85. In a reilempiion suit involving no question 
of principle and value of claim being less than Rs. 10.020 a certificate cannot be 
granted there being no exceptional circumstances to justifj' it A. I. R. 19:9 
Oudh 243=6 0. W. N. 2 II = h 6 Ind. Cas.* 2o3. An order suspending a vatil is 
a disciplinary matter and not a judgment ; hence no leave to appeal to the Privy 
Council can be grantel. A I. R. *922 Mad. 440=16 L. W. 328 = 43 M. L. J 382 = 
69 Ind Cas. 290. 

4. [iWm.j For the purposes of precumary valuation, suits involving 
Consol, daiion ot soils. subslantjally the same questions for deteimina- 

tion and deetded by the same judgment may be 
consolidated ; but suits decided by separate judgments shill not be consolidated 
notwithstanding that they involve sabstantially the same questions for deter- 
mination. 

Notes— Judgment means judgment appealed against. A. 1 R. 1932 Mad. 12$ = 
61 M. L. J. 692. Discretion is to be in applicint's favour. A. I. R 1932 Mad. 12S 
= 55 M. 123. Court-fee value is the least market value. A. L R. 1931 Mad, 125. 
Separate judgment may be treated as one. 61 M. L. J. ^2. As regards what is not 
consolidation. I. R. 1937 Pesh. 61. Consolidation of appeals results in one 

appeal and parties must be treated as parties in one suit. A. L R. 1923 Pat. 2>5*7o 
Ind. Cas 782. Object of coasolidatioo under rule 4 is to make good the defect ol 


Where judgments were sep. ' • ' ' ' ■ 

so far as the point to be rai' • , 

suits were decided by the • • ^ • -i 

A I. R. 1927 Bom 19=50 ■ ... ‘ , '4. 

disposed of by separate judgments by the High Court cannot be consolidated even 
it they were dealt with by the judgment in lower Court ; consolidation can be 
ordered only under rule 4. A. 1 R 1921 Pac 97=2 P.L.T. 157=6 P. L. J. 97“6o 
Ind. Cas. 517. Consolidation of appeals to the Privy Couocil under Order XLV, 
r 4, is rot limited merely for the purpose of security for costs and suing of expenses- 
3 F L. J. 446=45 ind. Cas. 5SI. Where ibere were two suits in original Courts 
and two appeals therefrom but were disposed of m one judgment, setting aside 
the decree of the lower Court, leave to appeal to the Privy Council should be granted 
eien though the value of the subject-maiicr is below Rs. io,ooo and though no 
question of law was involved, A. 1. R. 19a* AIL 270=43 A. 223=59 Ind. Cas. 794 
In a case to which Order 45, rule 4, docs not in terms apply as to when the appeals 
arise out of one and the same suit and not ojt of two separate suits, the High Court 
has no inherent power for consolidating appeals to ihs Privy Council for the purpose 
of security for costs. I9d6 A, L, J loJ5 = A.I.R. 1936 AIL 832 There is no 
provision of law authorising one application for leave 10 appeal in two separate 
suits and appeals 140 Ind, Cas, 7o=33 F- L- R. ^sssA. 1. R. 193* Lah 441. 

5. [.Vem.] In the evtnt of any dispjte arising between the parlies as to the 
_ . . .... . amount or value of the subject-matter of the suit 

r dispute to Court ,j,g Court of Grst instance, or as to the amount 

° ' or value of the subject-matter in dispute on 

appeal to His Majesty in Council, the Court to which a petition for a cerijQsaie 
is made under rule a may, if it thinks fit, refer such dispute for report to the 
Court of first instance, which last menlio-ied Court shall proceed to determine 
such amount or value and shall return «s report together with the evidence to 
the Court by which the reference was made. 

Notes. — Coart of first insunce m lit itself mike the enqiiry an! not remit to 
some other oJicer where reference is m\de to >1 uadcr UfJsr XLVI, r. 5. 43 C. 



R. 1921 L. B._2S=ii L. B. R. 108=^65 Ind. Cas, 450. Deposit out of time is not 
one to the satisfaction of Court. Periods for security and deposit are idcnticaf 
and cannot exceed eiiher a period of 150 dajs from the date of the decree or siv 
weeks from the date of the certificate whichever is longer 84 lad. Cas. 535= A,. 1. R. 
1923 All. 572. Where a decree is modified on review, modified decree is also a 
decree. A. 1. R. 1924 Lab. 82*4 Lab. 185=6 Lah. L. J. 41 = 75 Ind- Cas. 520. 
After amendment of Code by Act z6 of 1920, time beyond six weeks cannot be 
extended by the High Court. A I. R. 1927 Rang. 

187 = 98 Ind. Cas. 417. Time may be extended for 
Rang. 44=4 Bur. L. J 3=94 Ind. Cas. 590 Court i 
Order XLV, rule 7, ouly if the application is made 
the certificate. A. 1. R. 1921 Pat.*43t=l23 Ind. C 

ment by the decree-holder if money deported for costs of the' Privy Council by 
the lud^ment-dphior. is ornssW imnr/inpr is an offence to tbe Court. A. I. R. 

ower to allow security in some form 
oate. Offer of immovable properly as 

, .. . not admissible. A I. R> 19^6 Rang. 

44=4 Bur. L. J. 3=94 Ind Cas. 590. The Court has no jurisdiction to extend the 
time for furnishing security, A. I. R. 1932 Oudh 249 ; see also A. I. R. 193* 
Mad. 434. 

The application by the decree-holder seeking to attach surplus money deposited 
in the Court for the purpose ofcostsofthe Privy Council by the judgmeat-deblor 
without stating any figures to suggest that there was any likelihood of there being 
any surplus, is absolutely without substance and even if it contains necessary 
figures, It is premature. A. I. R. 1929 AU 794=119 Ind. Cas. 5. By oflering of 
a property as security, proprietary interest of security is not extinguished. It 
merely becomes first charge 'm the property. Subject to tbe first charge of the 
seenmy, depositor can dispose of U. Such inieiesi S% not exempt under Transfer 
of Property Act, s 6 or s. 6a C. P. Code. A. I. R. 1930 All. 225 = (i93®) A L.J. 
402 = 52 A. 619 (F. B,)=12S Ind. CaS. 477. The High Court has no power to 
grant an extension of lime beyond that fixed by Order 45, rule 7, C. P. Code for 
furnishing security. 39 C. W. N. 651. AnappUcaiion by an appellant for extension 
of time for furnishing security should be dealt with by a Devision Bench of tbe 
High Court and not by the Registrar, The High Court has no power to 

extend the lima for the furnishing of security beyond the period allowed by Order 
45, rule 7. A I. R. 1935 Lah. 733=159 Ind Cas. 232 la order to avoid a conflict 
between Order 45, rule 7 and $.148,0. P. Code, it must be held that Order 45, 
rule 7 must prevail. 1933 A. L J 207 = 55 A 432= i43 Ind. Cas. 559 = A. I. R. 
>933 All. 241 (F. B ), Where applicant nas asked to furnish security for costs of 
the respondent and also to deposit the translation and printing charges, the deposit 
of costs only and not the translauon and pnntmg charges is valid. 1933 A. 
L.J. 207-55 A. 434=143 Cas. 5S9-A. I. R. 1933 All. 241 (F. B,). The 
Court has no jurisdiction to extend the time bc)ODd 150 days from the date of 
decree or order appealed against as the language of Privy Council Rules, r. 9 
was never intended to sanciioo the allowance of any further period. 1933 A. L. 
j. 207=55 A. 432-143 Ind. Cas. 5S9=A. I R. 1933 All 241 (F. B)j A, I. R. 
1931 Bom. 278=33 Bom. L. U. 4S7 ; A. I R. 1932 Mad 4S4 


8. IS. 603 J Where such security has been furnished and deposit made 
... , , ^ . to the satisfaction of the Court, the Court 

Admission of appeal and . ' 

procedure thereon. ® 


(d) declare the appeal admitted, 

(3) give notice thereof to the respondent! 

“ ^auncll under Ihs seal of the Court a 

aforesaid, and 

. . .. , lore authenticated copies of any of the 

papers in the suit on his applying therefor and paying the reasoiuhle expanses 
incurred in preparing them. 

Notes —If respandeni knew of admission, failure 10 give notice to the rcsjion- 
dent of admission of au .appeal (0 ilie Privy Council is not tiufllacnt ground for 
tcbcoiing. 22 Bom, L. R. 550- 59 InJ^Cas. 7, 
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9. [S. 601.] At Any time before the ailonstion of tlie appeal the Court 
Uooctiion ol acceptance of may, upon cause shown, rtsoko the acceptance 
security. of any such security, and make further directions 

thercen^ 

Notes — Uuic 10 and rot rule 9 is: application for enhancement of amount of 
security fir costs .after admission of appsiL 49 InJ. Cas 893 

*[9A. Noilitng in these rules requiting any notice to he served on or 
I’onct 10 d.iptnse »iih nmicei S'''" '? <>Pl»si"= P^'>y P’ rcsppnJcnl shnll bo 

ia eases of deceased ptttics. deemed to require any noltcc to be served on or 
given to thcligal representative of any dcce.'ised 
opposite parly or deceased rtspondent in a case, where such opposite party or 
respondent did not appear either at the hearing in llic Court whose decree is 
comiilaincd of or at any proceedings suli5e<iu*nl to the decree ol that Coatt : 

Provided that notices under sub-rule la) of rule 3 .and under rule S slivll 
be given by afllixing the sime in some conspicuous place in tlic Court-houte 
of the Judge of the District in which the suit was originally brought, and by 
publication in such newspapers as the Court may direct.] 

Af B — For lacil amenlmcnt la Rtngion.— 


10. (S. OOo.j Where at any time after the admission of an appeal hut 
Po»cr to order further before the trarrinrimort of the coiry of , the record, 
eecunty for tiiyment. eiccptaj afotesrid, to fi> Mijesty m Cooiic.l, 

such security appears inadequate, 

or further payment IS rc.quircd for the purpose of transliiing, itanscriblng, 
printing, indexing or tranim ttitrg the copy of the record, except as aforesaid, 

the Court niiy, order tiiu appellant tra furnish, within a time to bo Axed by 
the Court, other and sulB.'iuiu security, or to make, within like lime, the 
require^ payment 

of fiiiMrt. frt rnmniw it- tS. 006.] Whcio ihc appellant faiU lo 
with order. ^ ^ comply with such order, the proceedings shall be 

stayed. 

and the appeal shall not proceed vviihout an order in this behaU of His 
Majesty in Council, 

and in the meantime execution of the decree appealed from shall not be 
stayed. 


12. [S. G07 ] When the copy of the record, except as aforesaid, has been 
Refund of b.l.„ce of dcpcM,. trammulcd to H.. Majusl, m Council Ihe 

' appellant mty obtain a refund of the balance (if 
any) of the amount which he has deposited under rule 7. 

13. [S. 603]. (1) Notwithstanding the grant of a ceitiGcaie for the admission 
Poocra of Court pcodiog of any appeaf, the dtc.ee appealed from shall 

appg;il^ ^ ® be unconditionally executed, unless the Court 

otherwise directs. 

(2) The Court may, if it thinks fit, on special cause shown by any party 
interested in the suit, or otheiwisu appearing to the Court, — 

(a) impound any movable property in dispute or any part thereof, or 
(3) allow the decree appealed horn to be executed, taking such security 
from the respondent as the Court thinks fit for Uie due performance of any order 
which His Majesty m Council may make on the appeal, or 

(c) stay the execution of the decree appealed from, taking such security 
from the appellant as the Court thinks fit for the due performance of the decree 
appealed from, or of any ordet which Hu Majesty in Council may make on the 
appeal, or 


loseried by Act s6 of 19:0, 
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(rf) place any parly sicklng the assistance of the Court under such condi- 
tions or give such other direction respecting the subject-matter of the appeal, 
as it thinks fit, by the appointment of a receiver or otherwise. 

Notes — High Court can amend its own decree even after lime lo appeal to 
Privy Council is granted. A. I. R. 1929 Lah. 427 = 33 P. L. R. 258. Where leave to 
appeal to Privy Council has been granted, application (o stay proceedings shouM 
not be .allowed v*hen delay is likely 10 be prejudicial to the plaincilT A. l.’R. 1928 
Bom. 139 = 30 Bom. L. R. 126^ Whetean appeal has been admitted to the Privy 
Council but the decree has been executed respondent can also be directed to furnish 
security. A.l. R. 1926B 4*5 = 50 R 453 . Siay of execution can be ordered even 
belore grant of certificate under s. ijr, 82 Ind Cas 739. Execution of High Court’s 
decree cannot be st-ayed by the Subordinate Judge. 42 lad. Cas. 835. Where stay 
of execution has been granted pending appeal to the Privy Council security must be 
directed to be furnished wUhin a definite period of time and the Court can give such 
directions as It thinks necessary. 24 C. W.N. 265 = 57 Ind. Cas, 382. Execution 
of High Court’s dfrrce rannot be Im. •t'e Subordinate Judge. Such an order 

. • ect to revision. 3 P. L. W. 222 = 3 

. . • , • • estate which is a subject-matter of 

• . the High Court. 4 P. L. J. 482= 

. . • as been appealed from lo the Privy 

• . ^ _nal decree cannot be allowed. 18 A. 

L. J. 142=42 A. 170=54 Ind. Cas. 561. Where appeal to the Privy Council has been 
admitted but the decree of the High Court has been executed and the decree-holder 
afienvards brings in Revenue Court a suit to eject defendant, the proceedings are 
not execution proceedings and hence not under Order XLV, r. 13. 64 Ind. Cas. 
153 (All) Where an AT decree in a mortgage-suit was set aside by the High 
Court and was sent lor re-hearing, an appeal was preferred from such an order to the 
Privy Council, High Court can both under rules isand $. 151 order stay of bearing 
pending hearing of appe-il to the Privy Council A. I. R. 1931. Cal. 79 ** 34 C. W. N. 
631 = 129 Ind. Cas. 833 High Co.irt has inherent power to stay proceedings. 59 C. L. 

J 44o»38 C. W. N. 795 = a. I. R. 1934 Cal. 823 ; see also A. I. R. 1934 All. 585= 
1934 A. L.J. 1191 = 150 lad. Cas. 446. 


14 . [S. 609 .] ( 1 ) \Vhere at any lime during the pendency of the appeal 
, - ... the security furnished by either party appears 

• security found jnjujequalc, the Court may, on the application of 

inaaeqi ate. require further security. 

(i) la default of such further security being furnished as required by the 
Court, — 


(cr) if the original security was furnished by the appellant, the Court may, 
on the application of tlie respondent, execute the decree appealed from as if 
the appellant had furnished no such security ; 

(i) if the origmal security was furnished by the respondent, the Court, 
shall, so far as may be practicable, slay the further execution of the decree, 
and restore the parlies to the position m which they respectively were when the 
security which appears inadequate was furnished, or give such direction res- 
pecting the subject-matter of the appeal as it thinks fit. 


15 . tS. 610 .] ( 1 ) Whoever desires lo obtain execution of any order of 

Procedure to enforce orders of " ‘ ^ ' 

King in Council. _ ■ . . , 

executed, to the Court from whi . " .... 

( 2 ) Such Court shall transmit the order of llis .Majesty in Council to the 
Court which passed ih ' ’ • ' 

His .Majesty in Council . 

of either party) give sue' 1 . ' . ^ 

same ; and the Court to which the said order is so iransniitted shall execute it 
accordingly, in the manner and according lo the provisions applicable to the 
execution of its original dccrcvs. 
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(3) When any monies cxpTcsicd lo be payable in B:i\ish cuiiuncy ate 
payable in India under such order, ihe amount so payable shall be estimated 
according to the rale of exchange for the lime being fixed at the date of tlie 
making of the order* for the adjustment of financial transactions between the 
Impenal and the Indian Goscinments. 

t [(4) Unless lilt Majesty in Council is pleased otherwise to direct, no 
order of His Majesty in Council shall be inojicrativc on the ground that no 
notice has been seised on or given to the legal representative of any deceased 
opposite party or deceased respondent m a ease, where such opiositc parly or 
resi>ondent did not appear either at the heating in the Court whose decree was 
complained of or at any proceedings subsequent to the decree of that Court, 
but such order shall ha\e the same force and etTcci as if it had been made before 
the death look place.] 

Local Amendmont in Burma. — In tule 15 for "m rndi.a” subsiiiuie "m 
Burma” and for 'Indian" subaiiluie •■Boroun" — t'/./’e G. li. Order ol 1937. 

A^. 5.— For local amendment in AHahabad . — ViJt infta. 

Noboa— 'Court acting under Order 4$, rule t$, cannot consider or discuss 
effect cf His M?jesiy’s order in Council. Any order conttaiy 10 this is «/rr<x 
A. I. R, 1930 Lih. 674«<3< ^ Ib 1S2. KuleiS does net .apply 10 proceedings 

for restitution. A. I. R. 1927 I’at 2o3e6 l*.rt 3$3>«io3 Ind. Cas. 614. Applicatmn 
for execution is liable to be dismissed if provisions of rule 15 ate not complied with. 
78 Ind. Cas. 76695 r. L. T. 45. Execution cannot be posiponed on ground that 
application lor review is made to Trivy Council. A 1. K. 1931 Fat. 303913 F L, T 
145. Separate transmission of ao order to every person inieresied in execution is 
inconvenient though not impossible. 75 In-I Cas 319 ; 55 .M. 856. Where their Lord* 
ships of ihe Privy council direct that the costs incurred by the successful appellant 
la the judicial Commissianet's Couit. should be paid by ihe respondent, such costs 
' • *t ses incurred by the appellant in the 

* of the appeal to the Privy Council 

. • • the execution. A. 1. R. 1937 Pesb. j. 

• • ms of the judgment of the Board, 

■ ■ .. lib a cenihed copy, where party with 

». I. R. 1936?. C. 31 = 5 Pat. 461953 
I. A. E9 = (I926)M. W. N.49* = 3'’C. W. N. 938=38 Bom L. R. 136 o»5i M. L. j. 
486=94 Ind. Cas. 813. Cerutied copy is not the only evidence ofan order in 
Counal. (1917I M. W. N. 487=33 M. L. f. 303=41 Ind. Cas 629. High Court 
transmitting to the first Couit order ol His Majesty in Council for execution can 
direct to pay out of the money in taking sufiicicni security from the decree- 
holder. A I R. 1922 Oudh 34 = 9 O L. J. 5=66 Ind. Cas. 982. Decree-holder 
obtaining permission under Order XL. r. 15, can under Order X.XI. r. i5, 
execute the Ptvvy Council decree on behalf of all the decree-holders though 
some are dead at the time of the Privy Council 1 P. L, T. 426=58 Ind. 
Cas. 212. Application for execution of an order passed in apoeal by the Privy 
Council from the Calcutta High Court an appeal from a Subordinate Court 
ID Dihar lies to the High Court of Calcutta and not to the High Court at Patna. 
2 Pat. L. 3 684=1918 Pat. 49 = 4 P. L. W. 133. Where the mortgagees were 
entitled 10 relief under s 144 but ihe Privy Codncil deliberately excluded such relief 
from the order, and left ihem to seek remedy under s. 144, High Court and so ihe 
Subordinate Court is in order in transmuting the order of His Majesty to the lower 
Court concerned. A. I R. J930 Lab. 961 = 129 Ind. Cas. 204 The provisions of 
Order 45, rule 1 5, C. P Code, ate mandatory. 160 Ind Cas. 814 = 1936 O. W. N. 262 
= A I. K 1936 Uudh 185. 


of ihi 

omilt' 

t Added by Act 26 of 1920. 


Council with the concurrence 
tasuty” after this have been 

it 1937- i 



SOOxvi 


THB CODS OP civil. FROCBDURB. 


[0. 46, r. 1. 


16. [S. 611.] The order made by the Court which executes the order of 
. , , . , His Majesty in Council, relatinff to such execu- 

toeScuJon^ «Uting app^iable in the same manner and 

subject to the same rules as the orders of such 
Court relating to the execution of its own decrees. 


*[17. 12) Where a certificate has been given under section 205 (1) uf the 
Government of India Act, 1915, the provisions of 
Appeals to Federal Court. shall apply in relation to appeals to the 

Federal Court as they apply in relation to appeals to His Majesty in Council 
and references in this order to His Majesty in Council and to any order of 
His Majesty in Council shall be construed as references to the Federal Court 
and the rules of the Federal Court : — 

Provided that, — 

(.i) rule 3 o( this order shall have elTect as if at the end of sub-rule (1) there* 
of there were inserted the words “apart from any question of law as to the 
interpretation of the Government of India Act, 19i5, or any order in Council 
made thereunder” ; 

(6) where the only ground of appjal stated in the petition is that any 
question of law as to the interpretation of the Government of India Act, 1935, 
or any order in Council nude thereunder has been wrongly decided, the peti- 
tion need not pray for such a certificate as is mentioned in rule 3, and the Hie 
proceedings shall be had theteoii as if such a certificate had been given except 
that no security shall bJ required for the coils of the respondent .] 

^V. ^.>-This rule is in force only in British loiia an 1 does not apply to Bniish 
Burma, 


ORDER XLVI. 


1. [S. 617 1 Where, before or on the hearing of a suit or on appeal in 
which the decree is not subject to appeal, or 
Reference of question to jn the execution of any such decree, any 

High Court. question of law or uiage having the force of law 

arises on which the Court trying the suit or appeal, or executing the decree, 
entertains reasonable doubt, the Court may, cither of its own motion or on the 
application of any of tiie parties, draw up a statemjnt of the facts of the case 
and the point on which doubt is ciitctuinsJ, aid refer such statement with its 
own opinion on the point for the decision of the High Court. 

Notes— Reference is .alloived only in cases of sulti^or appeals which are not 
subject lo appeal. A I. R I9’7 Mad. H79=5t M* L. J. 66=3107 lad. Cas. 6I9; 
«7 lad. Cas. 331 ; A I R 1933 Lah 401 ; A I R. 1931 Pat. 333 Reference to 
ili.’h Court is premisiibfe only when Iwer Court entertains reasoQible doubts. 

' ■ • • • ■ ■ Court* are not relieved 

qI ■ , • Subordinate Court cannot 

cc ' ■ High Court to which it 

,5 , • ■ ■ , . • 33 M W. 953= V. L R. 

' . 4 ' ' » ’ • . Ins Order has no appUca- 

j,u., .j i — . j-' u ^ tuio.noi sanciion-applica- 

lion c*unot be referred to. i Raa» azo^yS lad. Cts 519. Inquiry bzfo-e a Uent- 
collectcr is not a suit. 84 Ind. Cas. 543=a9 C. W. N. 531. The diiTerence between 
appeal and icfctcncc is that icfcrnnce by a Subordinate Court to a Super.or Court 
while appellant is a patiy to the suit to the Appellate Court. 47 A. 513. Collector 
cxccunn,; a decree transferred to him under s. 48 cannot make a retcrence under 
Order .KLVI, rule 1.54 554-320 C 319=2 U. P. L. U. U C.) at. Order 

oI tefcrencc bv the Ig vcf Court under rale 1, ran be q lestionei by the Hijjh Court 
under r. $. A. 1. H i9Z)UO.ii 35—3* Bait. L. R. Hi?- Where the plaint was 
returned by Sub-JuJ.'e for pte>ea:atiai to the M4a*iir who declinel (or not having 

* This rule has beta added by G. I Order of 1937. 
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jutisdiciioo to cnltnala it, High Court can under f. iCi pats order as it thinks 
necessary in the interest of justice^ even though the orders passed were very late. 
8S Ind. Cas. 7oa=».V I. «• «9 *S 46i-ij O. L. J. 189-28 O. C. 330. A 

reference under Order 46, rule I of the C. I*. Cole can only be made in a suit or 
appeal and not in proceedings under s. 93 of the llengal Tenancy Act which are 
in the nature of an application. rV I. R. 1934 Cal. $65-35 C. W. N. 499»»3J 
Ind. Cas. 7:1. 

2. [S. 618 1 The Court may either stay the proceedings or proceed in the 

case notwithstanding such reference, and may 
Court may pass decree ^or^ pjjj ^ <jgcfcc or nuke an order contingent upon 
^ngent upon decision of High the decision of the High Court on the point 
icfctrcd : 

but no decree or order shall be executed in any tute in which such reference 
is nude until the receipt of a copy of the judgment of the High Court upon 
the reference. 

3. [S 619.1 The High Court, after hearing the patties if they appear and 

, , desire to be heard, shall decide the point so 

Judgment cf High Court to jt_fcrrcd, and shall traosimt a copy of its judg- 

nfltM ' mcot, undct ilic signatutc of the Registrar, to the 

po.dotacc»rdmsly. Cou.l b, »hich ibe rafeicnej wa, mid= ; and 

such Court shall, on the receipt thereof, proceed to dispoic of the case in con* 
formity with the decision of the High Court. 

4. (S. 620.] The costs (tf any) consequent on a reference for the 
Costs of reference to High decision of the Higli Court shall bo costs in 

Court. the case. 

5. [S. 621.| Where a case is referred to the High Court under rule I, 

_ , , the High Court may return the case for amend* 

Power to alter, eic . decree ojent, and may alter, cancel or set aside any 

ol Court matins ter«.cac«. <),creo ot order which the Court making th; 

reference has passed or nude in the case out of which the reference arose, and 
make such order as it (hiaks At. 

Notes.— High Court acts while hearing a reference to the Court of Appeal 
quite as much as when it hears application for Court of revision. 25 C. W. N. 80- 
32 C. L. J. 433^48 C. 766. 

6 ^S616A] (1) Where at any time before judgment a Court in which a 

suit has been instituted doubts whether the suit 
Power to tcrct to H.sh Court j, hy o Court ofSotall Causes or ij 

nolso cogitiaahle.it may submit the record to 
the High Court with a statement of its reasons 
for the doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High Court may order the 
Court either to proceed with the suit or to return the plaint for presentation 
to such other Court as it may in its order declare to be competent to take 
cognizance of the suit. 

Notes — Where a plaint was returned by Munsid to the Smill Cause Court 
which was again leiucned to the MuosifTs Court as being cognizable by It, 
Subordinate Court ought to have referred the matter to the High Court under 
Order XLVi or if he had no doubt be should have sent the record to the District 
fudge for necessary action under r. 7. 21 C. W N. 784 — 27 C. L. J 96—41 Ind. Cas. 
929- 

7. [S. 646B J (1) Where it appears to a District Court that a Court 
r> . ^ subordinate thereto has, by reason of erroneously 

rr',‘,S p°Sed- huldme a suit to be cogniz.bls by a Court of 
ings had under mistake as to Small Causes or not to be so cognizable, failed 
jurisdiction in small causes. exercise a jurisdiction vested in it by law, 

or exercised a jurisdiction not so vested, the 


C. P. Court— 103C 
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District Court may, and if required by a parly shall, submit the record to the 
High Court with a statement of its reasons for considering the opinion of the 
Subordinate Court vrlth respect to the lulure of the suit to be erroneous. 

( 2 ) On receiving the record and statement the High Csurt may make such 
order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent to decree in any case 
robmitted to the High Court under ihjs rule, tbs High Court raiy make such 
order as in the circumstances appears to it 10 be just and proper. 

( 4 ) A Court subordinate to a District Court shall comp’y with any 
requisition srbich the District Court may make for any record or information 
for the purposes of this rule. 

A^. B.'—Vot localiameadmecls in Allahabad, Bombay and Oudh . — Vide infra. 

Notes. — Where plaint is returned by two Courts the remedy of the appli- 
cant is to nuke an application to the District Judse under the prot'isio.ns of this rule. 
A I. F. 1933 Nag. 221=143 Ind. Cas. 261 ; sec also 17 N. h J. r69=A I. R. 
1924 Nag. 257. 


ORDER XLVII. 


Application for renew of 
jadgment 


Rez'ieuf. 

1 . tS. 623 .J (I) Any person considering 
himself aggrieTcd— 


(a) by a decree or order from rrbicb ao appeal is allowed, but from 
which no appeal has been preferred, 

( 3 ) by a decree or order from which 00 appeal is allowed, or 
(0 by a deebion 03 a reference from a Court of Small Causes, and who, 
from the discorery of new and important matter or cridcnce which, after 
the exercise of due diligence, was not within bit knowledge or could not 
be produced by him at the time when the decree was passed or order made, or 
00 account of some mistake or error apparent on the face of the record, or for 
any other sufficient reason, desires to obtain a review of the decree passed or 
order made against him, may apply for a renew of jadgment to the Court 
which passed the decree or made the order. 

( 2 ) A party who is not appealing from a decree or order may apply for a 
a review of judgment notwithstanding tbs pendency of an appeal by some 
other party except where the gromad of such appeal is common to the 
applicant and the appellant or when, being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

Scope. — Review can only be gruDted on groands set out iu order 47. A I. R. 
1934 Pat. 2:9. Consent decree canoot be set aside 00 groand of fraud under order 
47. 144 Ind. Cas. 2 a. Revenue Court has no power of review A L R. 1932 

,\11. 293“ 54 A. 646 (F. C ). Jurisdicimo to enienam ao application depends upon 

circumstances when applicaiicn is made. 33 Bern. L R. 378=.\ I. R. 1931 Bom- 
232. Order under section 35, Frotincial Insolvency Act, can be reviewed if condi- 
tons laid down by Order 47, rule i, are cx'stcnL A. L R. 1933 Mad 631 (P. D )=63 
M. L.J. 173; see A. I. R. 1932 MaA 63=:6i M, L. J. 719. When decree unlcr 
partition suit is alleged to be iccorrcct, renew under rule t may be made. A. I. R. 
.1 . . i • ‘ '9 set aside an tz parte order is not 

- ■.■.■! ■ , 545.=37 M. L. W. 720. Coua cannot 

, ■ ■■ ■ • -raj pxuptrii. A. 1 . R. 1930 Rang. 

. . • ■ ■ under order 47 is not competent on 

._■ * . . . • . , ; R. 1929 Cal. 470=33 C. W. N. S33=» 

iz4 ln± Cas. 525. Icterbouory orders laide m chambers is subject to review under 

s. ijl, if it II necessary in ihe interest ol justice. A 1 . R. 1939 Uom, 294—32 Bom. 
L. K. 665 — 12} Ind. Cas Htccts happening after ibe uecree has been passed 

cannot 1 « made grounds 0/ review. A 1 U 1922 Mad. 227- Jj L. W. 593-43 M. 
L. J. 33-70 Ind. Cas. 741=31 M. L. T. 473 S. 144 and Order .\LVII, have appli- 
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ly appeal under tlic Letters Patent, A. L 
. . , • InJ. r . ■ , , . 

• ■ frotn. - 1 » . ■ ■ 

■ ' . ■ *. llJ-3. . 

■ imiutio . . . ■ „ . . ; 

; ■. .,29Si • . 

tion far revicv* should be granted ^There (be i. , . * 

presence of pleader lor piiimiff pissed another • 
default of appearance aucr picidcr bad left the ,, 

Ind.Cas. 314. Where a plamtitl gets a decree • ■ 

wards finds that defendant cannot give him , , , . : , j 

way of review or to hie a separate suit for setting aside the decree. A. I. U. 1923 
liom 26>a46 U 990<a34 Uoni. L. K. 495*67 Ind Ctt. 766. Where the whole system 
of calculation adopted by the Court was challenged m plaintlfTs appllcitian and 
there was no mere allegation of an arithmetical or clerical mistake, held that al> 
though Court purported to act under s. tS2. it must be considered to have acted 
tirjder Order XLVlLvV L U. ipil Lah. 250*3 Lsh. L } 34i*66Jnd. Cas, 992. 

Qrounda for roviow.— It is a good ground for review that evidenco on a 
certain point was shut out owing to a miscoocepiion on the part of the pleader 
and therefore an issue was found against the party. A 1. R. 1931 Sind3*i3o 
Ind.Cas 543. Erroneous view of evidence or hw is no ground for review. Also 
grounds good for appeal would not support application for review. A. I K. 1930 
Cal. 701-34 C. W. N. 696-129 Ind. Cas. 365. The words “for any other 
sufTicieni reason" mean a reason sufficient on grounds at least an.alogous to (hose 
specified immediately previous to dtscovety of new and important ttvauet or 
mistake or error apparent on the face of the record. A deliberate order passed 
by a Dench of the K'gh Court with a view to obtain a just decision of the dispute 
between the parties does not cooniiute a reason for review .analogous to 
’ • ' *.? 03 the record and therefore 

••••*' . • 74t- >26 Ind. Cas. 677. Where 

• • • • • • • decree may be executed against 

. ^ - .... .Js can be executed only against. 

properly of the firm, the judgment may be reviewed. A. I R 1926 Lah 236-92 lod 
Cas. 898. Where decree is amended without giving party affected thereby oppoc* 
tunity to show cause against it amendment is wrong, h is open to judgment-debtor to 
apply to original Court for review of its order. A. )• R. 19:6 Lah. 384-34 A L. 
J. 366*48 A. 381*94 lad. Cas. 877. Parties agreeing to abide by decision in 
another suit, decree nas passed m accordance with decision m that sum But 
decision in the other suit was reversed in appeaL Such reversal is good ground for 
review of decree. A. 1. R. 1927 Hang. 187=5 Rang. 261*103 Ind. Cas. 358. Where a 
suit IS dismissed for default though parties were not directed to be present on that 
particular date, an application for review of the order dismissing the suit hied after 
more than two months would he. A.LR. 1928 Rang 177*6 Rang 254=111 Ind. Cas. 
80. Where the Court passes an fx parte order for issue of writ of delivery of 
possession of property, Court can review Its own order. A. I. R 1925 Cal. 1023 = 
41 C. L. J. 319 — 88 Ind. Cas. 923. Where the High Court by its decree ordered 
possession and mesne profits to the plaintiff but the executing Court hading that 
there was a compromise between the same parties as regards certain suit items, 
which was not brought to the notice of the High Court, modified the decree ; AelJ 
that the lower Court had no jurisdiction to make the order it passed and the proper 
remedy of the aggrieved party was 10 apply for review or other legal proceeding. 
A I. K. 1928 Cal. 804*115 Ind. Cas 591. bumoary rejeciion of an appeal as time- 
barred without hxing date for hearing the appellant forms a good ground for 
review A. 1. R. 1935 Oudh 643*30 W N. 678*99 Ind Cas. 115. Where the 
question was as to the amount of mesne profits to be awarded to plaintiff and 
Court dismissed the claim as there was no evidence on the point, and where in 
a petition for review of the decision. It was contended that the burden of proving 
the value of the notes was on the opposite party and that Court made an error of 
law, held that there was not any mistake or error apparent on the face of the record 
within the meaning of rule i. A. I. R 1925 Pat. 368*6 P. L. T. 40=86 Ind. 
Cas. 143. 

A remand order made on second appeal is, unless a review of it be obtained 
within the presciibed time, conclusively determination of the points of law involved 
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In it ; and tbe correctness of the law laid down upon a remand cannot be questioned 
in a subsequent second appeal ; the policy of the legislature as indicated In the 
Civil Procedure Code of iqoS is in favour of finality of orders of remand. Nor is 
the fact of the Courts adopting a different view of the law after an order has been 
made in general, a good ground for allowing a review of such an order after the 
time foe a review has elapsed. A- I. R 1923 Cal. 385 = 72 Ind. Cas. 5S8. Dismissal 
for default under Order IX, rule 8, is good ground for review. 9 L. \V. 311=5® 
Ind. Cas. 327=37 M. L- J- S9' That if second opportunity be given applicant would 
satisfy Court that its first order was wrong is no good reason for review. 57 Ind. 
Cas. 14;. Where counsel erroneously abandoned evidence but considered its 
admissibility, review did not lie. A. I, ^ 1926 Oudh 64^=35 Ini. Cas. 752. 

The Commissioner has no power to ‘‘review* under s. 151, or Order XLVII, r. t. 
He ma^ on proper grounds re-open the inquiry into any of the items. Until his 
report IS made he decides nothing final and conclusive. But ho must have proper 
grounds for re-openiag enquiry into any item, grounds similar to the prDv;sions of 
rule I, that rule being the best grounds in a matter of this kind. Il he re-opens 
the enquiry on the grounds which are not proper the party aggrieved can object 
only by means of exceptions to this report. A. I. R. >924 Bom. 231 = 25 Bom. L. R. 
280 = 47 B. 593=82 Ind. Cas. 593. The mere fact thit a Judge has not in terms 
referred to certain of the evidence in favour of the one party or the other is not 
a sufficient reason for granting a review. A. I R. ton Pat. 258 = 2 Pat. 765 = 82 
Ind. Cas. 502. S. 114. C. P. Code, has to be read with Order 47, rule i, which 
prescribes the grounds upon which an application for review may be made j and 
unless the case can be shown to be within the terms of this rule, a review ought 
not to be granted, ist Ind. Cas. 41 = 11 O.W. N. io84»i934 A L.J. 918=36 
P. L. R. 305 = 39 C. W. N. 1 = 60 C. L J. 267=36 Bom, L. R 1179=67 M. L. J, 
6o3 (P. C.) = A. I. R. 1931 P. C. 213. Where there is no failure to apply the 
apposite law no review is competent. uSInd. Cas. 7i8=A.l.R. 1934 Nag itt. 
where the mistake though apparent is only of a clerical nature and does not 
affect the actual decision of the case is no ground for review, /did. The 
negligence on the part of a party or his agent is not any sufficient reason 
analogous to those mentioned in Order 47, rule i {>). A. I. R. 1934 Nag. I43**t5® 
Ind. Cas, 44. 

The phrase "any other sufficient reason* means any other sufficient c.iuse similar 
or analogous to those categorically set forth m Order 47, rule i. 154 Ind. Cas 

, . • '1 )udh 405. Under Order 47, rule i, It IS not 

• . > existence oi the new matter, but he must 

■ ■ s case cooclusively. 156 Ind. Cas. 733 = A. 

<bich a review is competent are dillereiit 

• e 10 of the Letters Patent (Lahore) will lie. 

A. 1. R. 1935 Lah. 330=37 P.U-R- ' .. Persons 

who are never parties to ihc suit or . L R. 1935 

Rang. 364=159 Ind. Cas. 186. The Cc ^ ^review on 

a reconsideration of the case on exactly the same materials. 37 P, L. R. 387. 
Where the decision of the Judge, which is sought to be reviewed, is based on 
an obvious misapprehension of the nature of attachment it is sufficient reason for 

review. A. 1. R. 1936 486=163 Ind. C.as. 374 The mere fact that the p-arty 

seeking a review desires 10 have a sifiing of the evidence is clearly not a sufficient 
reason for review. 19 N, L. J. 276, A review of a consent decree on the ground 
that it was obtained by fraud or mistake, cannot be had, and the consent decree 
can be set aside only by means of separate suit. 164 Ind. Cas, 785 = A. I. R. 1936 
Rang. 389 Review may be granted on the discovery of new evidence by the 

counsel. A. I. R. 1936 Lah. 650 ; but see 19 N. L, J. 276. It is doubtful whether an 

erroneous admission of fact made by counsel can be considered to be a good ground 
for review. 161 Ind, Cas. 444=A. 1. R. 1936 Lah. 48. Subsequent reversal of vie.v 
nf law IS no ground for granting review. A. I R. 1936 Sind 34=161 Ind. Cas. 324. 

Where the Court rejects a plaint as not stamped with the requisite Ciurt-fee, for 

failute to pay tlic necess.'iiy Couit-fee after the plaintiff was gtantcltime therefor 
.ngaio and again, ihc order connot be reviewed by the Court. 59 M. 975 = 163 Ind. 
Cis. 96=1936 M. W. N. 538-43 L. W. 494-/V 1. U. 1936 Mad. 503 = 7® M. L. J. 
491 ; but see A. 1. IL 1936 Pat. 3’o= 17 Pat. L. T. 766= 162 InJ. Cas. 992. 

Where evidence on a noint is shut out owing to inisroncepiion of pleader, it is 
a ground for icview. A. I. R. 193> Smd 3=25 S. L. H. 242. Pauliy logic and error 
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oflAw is no Eround for review. A. I. R. 1932 Pat. 2750:1 P.u. 519. Omission 
to consider imporiant facts on tecord is Rtound for review, A. I. R. 1932 Nag. > 77 ** 
aS N. L. U. 221. Discovery of new argument based on fact or law is no ground for 
review. A. 1 . R. 1933 Mad. 29^5 57 Ind. Cas 147 5 <>) Ind. Cas 344. WaCte due 
to mistake of everybody a revision lilrd and dismissed from an aopsilabte order it 
• . ’ • • •; : 47S-14 Lab 453 =‘ 3 t p. L. H- 473 - 

. ■ • ■ ' . • • verlooked by excusable misfortune. 

. ' . . • . • to ■ I l' 

■ i J-.e' i i. — ^ .v: -sa M . 

Ind. Cas. 216; 13 0. L. J. 507 ; 31 C. W. N 822. 

Uw IS no ground for review. 34C.\V. N. 696: see .also 33 Oo-n, L. R. 6ia ; A. I. 
R. 1930 Oudh 392 ; A. I. R. 1929 Nag. 25l=»i2 N. L. J 14? ; A I R. 1928 Nag. 
305«it N. L. J. 1S4 : 112 InJ. Cas. 27 ; 107 Ind- Cis 928 ; A. I. R. 1925 Nag. 
384^87 Ind. Cas. 1029 : 73 Ind. Cas. 997=^19 S. L. U 30. Overlooking substantial 


■ ■ • , • * • ■ . *■ upon 

. , • • • * . • • • . r. 33 

C. W. N. 5725 sec also 64 Ind. Cas. 259; 4S A. >6o=»S5 hd. Cas. 946. Failure 
to consider bar of limitation IS sufTicient to justify Court in granting application for 
review. A 1. U. 1929 Nag 18$ : A I. R. 1928 Lab. 919 Where judgment is deb* 
acred wiihout notice to parties u is good ground for review. A. I. R. 1929 Rang. 
7006 Kang. 794 Subsequent legislation 1$ no ground for review. A I. R. 1928 
Rem. 3oS>>52 13 434. No review is jusiified except as mentioned in rule i. 50 
M. 67«A. I. R, 19:6 .NUd. 980. 

Ne^ evidenco —Review on giound of discovery of new and important inauei 
can be granted when such matter was m existence at the date of the decree. A. 
1. U. 1933 Mad 485 ; see also A I. U 1933 Pat. 63 . 64 Ind Cas 324 ; 23 C W. N. 
242 Fresb documentary evidence cannot be adinitied in review unless sufficient 
• ■ ■ ' ‘ ■ ■ ’ R. 1933 Oudh 328. 

• . • ... 1928 Nag 279 The 

. •• .• ... aably to be believed, 

• • ■ ‘ e also 38 Ind Cas. 

. ’ * mot b: supported in 

• 19 Bom L. R. 371“ 

■ ' _ • . • ■ evidence does not 

comply with requirements of rule. 8$ Ind Cas. iSo ; see also 75 Ind. Cas. 91: A. 
1. R 1927 Mad. 64i“50 M. £91 ; A. I. R. 1930 Oudh 392 ; A I. R. ig3oPat.63. 
Discovery of new and impoitant evidence on a question of fact is no gtuond for 
review of decree of the second Appellate Court- 31 Uom L. R. 436“ A 1. R. 1929 
Bom. 225; see 21 A L. J 377«=45A. 458“73 Ind Cas 1016 Grant of review 
on the ground of new evidence must be made wub greatest caution 45 C. 564“2l 
C. W, N 1076 ; see also 40 Ind. Cas 79 , 3$ Ind Cas 342 ; 38 A. 218= 14 A. L. J. 


XLI, rule 1 1, on the ground ot discovery of new and important evidence. A I. R. 
1922 Cal 165 = 27 C W N 918 = 36 C.L J 76=70 Ind Cas. 408. Discovery 
of new and impoitant evidence on a question of fict is no ground for review of 
the decree of the second Appellate Court. A. I. R >929 Bom 225 = 31 Bom. 
L, R, 436=118 Ind. Cas 25$. Interference in revision is not competent simply 
because the Court has not said in so many words that the new matter is important. 
A.I K 1927 Mad. 641 = 52 M L J 682=26 LW. 277= 50 M. 891 = 103 Ind. Cas. 377. 
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application was made, A. I. R. 1931 Bom. 232=33 Bom L. R. 378=132 Ind. Cas. 
446. Review of judgment referred to in Art. 162 of the Limitaiion Act is the review 
of judgment mentioned m rule I. A. 1 . R. 1939 Rang. 229 = 7 Rang 2oi = itS Ind. 
Cas. 615. Court has jurisdiction to exieud time upon application for extension. 
A I. R. 192s Pat. 453 = 90 Ind. Cas. 79. 

Within his knowledge.— Wr* 75 Ind Cas. 91. 

Mistake or error. — Decision on wrong authority is not mistake app.arent on 
face of record. A. I R. 1933 Lab. 223=38 P. L. R. 354. The error must be on the 
face record. A f. R. 1933 Mad. 631 (F. B,)=6s iM. L. J. 173 ; see also A. I. R. 

» >■ o • , - ' means that one can find 

), some legal proposition 

■ • 5 erroneous.*’ Further an 

^ , 1 some proposition of law 

which is well settled and beyond controversy so far as the Court which delivered the 
judgment is concerned and on which the judgment rests. A. I. R. 1929 Mad. 209 = 
1928 M. W. N. 91 1 ; see also A.I.R.1929 Rang. 70 = 6 Rang. 794 ; A. 1 . R 1930 
Lah. 37 = 11 Lah. 158 ; A. I. R. 1929 Lah. 424=30 P. L. R. 593 ; 76 Ind. Cas. 312 = 46 

M. 955=45 M. L. ]. 309. Mere mistake or error of law is not a sufficient reason. 
Such error or mistake must be apparent on the face of the record. 3i C. W. N. 1109 ; 
A. I R. 1927 Rang. 20 ; 88 Ind Cas. 112 ; A. I R. 19*9 Nag. 58 ; A I R. 1927 Mad. 
998 ! A. I. R. 1928 Rang. 12 5 A. I. R. 1927 Nag. 252 , 87 Ind. Cas. 125 ; 75 Ind. 
Cas. 177 = 5 P. L. T. 52. Change effected by later decisions in the construction 
of law on a subject is iocludedm “error apparent on the face of the record". 29 
C. W. N, 148. Clerical mistake is not sufficient A. I. R. 1934 Nag. iti. Mere 
failure to raise point of law is no good reason for granting review. A I. R. 193: 
Pat. ii9=S P* J, 344=57 Ind. Cas 11. Where a compromise is signedundera 
mistake, the discovery of the mistake is important matter. A. I. R. 1922 Mad. 446= 
16 L. \V. 440=43 M. L.J. 280=31 M. L.T. 138=70 ind. Cas. 435. Review must 
be granted of decree by Court wtittout jurisdiction. 21 C. W. N. 1109=27 C. L, J. 
594=41 Ind. Cas. 276. Where the decree cootaius .an erroneous discretion to pay 
decretal amount to wrong person, it is not error apparent on the face of the record. 
A. I. R. 1924 Nag. 190 = 75 lad. Cas. 829. Where Court passes personal decree 
where it ought not to have done so. aod the same is found out by the party 
aggrieved only when it is sought to be executed, his remedy is not by way of 
amendment but by way of review. A .1 R. 1924 Mad. 2:5 = 18 L. W. 876 = 76 ind. Cas. 
786. Where judgment fails to notice ibeproil Ion of s 31, Civil Procedure Code, review 
can be entertained. A. I R. 1929 Nag 73 = 13 N. L. J. 13=116 Ind. Cas. 645 Decision 

' , ■ ■ ' • - • ■ ,ad not proved their title 

. ■ ’ • le was error apparent on 

■ ■ ' . L J. 30=56 Ind. Cis. 29. 

admission by A's general 

• ’ . . n agent, remedy open to A 

IS by separate suit but not by review. A. I. R. 1928 Oudh 418 = 4 Luck. 70 = 5 O. W. 

N. 812=113 Ind. Cas. 4S3. Where the mistake though apparent is only of a 
clerical nature and does not affect the actual decision of the case it is no ground 
for review. 148 Ind. Cas 7i8 = A. I R. 193! Nag. iii The meaning of ‘‘an error 
apparent on the face of the record" is an error which can be seen by a mere perusal 
of the record without reference to any other matter. A I R. 1935 Rang. 32= >3 
Rang. 220=154 Ind. Cas. 59 ^. 

Other sufficient cause. — Other suffiaent c.iuso means something ejusdem 
with or analogous to what precedes. A. 1 . K. 1928 Mad. 694 = 55 M. L. J. 
330 : see also A. I. R 19:9 Cal. 470= 33 C. W. N. S83 \ 113 Ind. Cas. 887 ; loS Ind. 
Cas. 750 ; A. 1 . R. 1928 Rang. 31 = 5 Kang 675 ; 31 C. W. N, 822 ; A. I. R. 1927 
Nag. 368 : A. I. U. 1927 Mad. 355=52 M L. J 123 2 92 Ind. Cas. 1013 ; 50 M. L j. 
493 = A. I. R. 1926 Mad. 764 ; 90 Ind. Cas 610=49 B 839 = 27 Bom. L R. 11501 
47 A. 361 = 23 A L. j 56 = 86 Ind, Cas. 16S ; 39 C. L. J. 247 ; 51 C. 70 j 26 C. W. 

N. f97“49 I. A, 144=24 Bom. L. R. 1238 P. C. 2 A. 1 . R. 1933 Lah. 596=13 Lah. 
546 2 A 1 . R. 1932 Pal. 275= 13 P. L. T. 384. When the case of ^jrdanaiAiit lady 
15 neglected by her agent it does not constitute "suflicieDt reason" for review. 42 
Ind. Cas. 970, Review of decree on happening of events afterwards is not proper. 

Ill P. W. R. 1918 = 48 Ind. Cas. 137 * Where the Court made .1 statement in its 
judgment that pleader uude an tmjiortant admission but the admission was not 
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in fact made the proper remedy is to ask the Judge (or review of his judgment 
Immediately. A. 1 . K. 19JS Mad. I03i«-i2 L. W. J 34“49 M. L J. 671=90 Ind. 
Cas 775. Words ‘‘or for any substantial cause' m sub-rule 1 (b) do not give Court 
jurisdiction to entertain application (or recording funher evidence on grounds which 
would enable application to be cmettained under Order 47. rule 1. A- I. R. 1924 
Bom 227 = 47 B. 674 = 3) Bom. L. R. 310 = 84 (nd. Cas. 74. Court granted a review 
on the ground that t' to rebut certain 

evidence : Htld that, l. sub-rule i. A. I. 

R. 192; Oudh 266<» 11 • ■ • Failure ofCourt 

and pleaders to nonet . ^ — ^round for review. 

30 C. L.J 350 = 52 Ind. Cas. 39. Court can review order regarding costs only If strong 
case IS made out. 63 Ind Cas. 768=3 Pat. L T. 67=6 Pat. L. J. 384= A. I. R. 1922 
Pat. I. That an order appealed front has been set aside by the Court passing it on 
review is no ground to review order passed in appe.a!. A, I. R. 1926 Lah. 655=96 
Ind. Cos. 832, 

Procedure.— Noi'ce to Qihtr party roust be given. (1930) M. W. H. 166 ; 116 
Ind. Cas. 7>4 ; A. I. R. 1933 Pat. 643. Review can be granted on a particular point 
or the whole case may be reopend. 31 C. \V. N. 1014=* S3 C. 856. Application for 
review must be 6lcd before appeal is lodged. 36 C. W. N. 40 ; 38 C. W- N. 277 P. C. 
As regards three stages of review, 55 M. 17I=,VI. R. 1932 Mad. 66g. The efil-ct 
of granting rule for review is not to tetrerse but simply to hold in suspense the 
judgment. A. I. R- 1924 Dom. 3(0=48 B. 210=36 Bom. h. R. 103 = 79 Ind. Cas. 
. • • , • • within Order XLVII, r. i, can 

• ' • • . vl proceedings. A. 1 . 1929 

'• * . . * kCenamcnent of rfwne profits 

. . * * be restored under s. 151, but 

-7 P. L. J. 313-5 Pah 361 (F- B)" 9 J 
egistrar in insolvency ; an application 
• 1924 Cal. 83 = 37 C. W. N. 916=80 

, ' XLVII, rule I, is granted by the Code 

itself it is not necessary to invoke the inherent powers of the Court. A. 1 . R. 1934 
Cal. 1054 = 38 C. W. N. 928=84 ind. Cas. 37S. It is open to the Appellate Court to 
examine the ground upon which the review was admitted and if the ground for the 
review does not come within the words of rule t, then the Appellate Court is compe- 
tent to hold that the review was improperly admitted. A I. R. 1926 Cal. 217 = 30 
C. W N. 584 = 87 Ind. Cas. 770. An order passed at a stage of the case before the 
plaint IS registered, can be reviewed without notice to the other party. A. I. R. 1922 
Cal 234=26 C. W. N. 391 = 70 Ind. Cas. 43. Where remedy open under Order g, 
patty m default will hot be allowed to avoid law of limitation by applying 
for review. 3 Pat. L. W. 66=1 Par. L J. 547=38 Ind. Cas, 53 It is illegal for 
infenor Court to review judgment of superior Court 50 Ind. Cas 910 Under 

'' ’ ■ ' the 

•nils 

W. 

■ ■ ■ ■ W IS 


. . — -- 'J -^as. 

125. But where appeal to High Court has been dismissed under rule ii. Order 
Xlll, lower Court cannot entertain or proceed with application for review. 63 Ind. 
Cas 910 = 46 B 1 = 33 Bom L R 597 Application under tins rule can be changed 
10 one under rule 13, Order IX A. I R 1922 Pat. 376= 1 Pat 48 = 62 Ind. Cas 927= 
3 Pat. L T 29. Review pennon filed too late may not be granted. L R lA. 113 
(Rev.). Review petition filed after appeal miy be entertained, if the appeal be 
withdrawn before decision of review application 43A. 288=19 A. L.J. 24 = 61 
Ind Cas 334 The Court which can review its judgment is the Court which has 
pronounced It and not the appellate Court before which the appeal Is pending. 147 
Ind. Cas 339= A I R. 1934 All. I75 

Power of Court. — Former Coun can still enlcrlatu application to set aside its 
previous order. A I. R 1933 All 783 {F B.) An er parte order issued without 
hearing opposite pany cannot operate as f<s /ir/frrufa and can be reviewed by the 
successor of the Judge who made it A. 1 R. 1929 Sind 110=116 Ind. Cas. loi. 
Where a Judge passes order for payment of Court-fees, bis successor cannot vary 
order or refuses to he.ar opponent. A L R. 1926 Rang. 89 = 5 Bur. L. J. 9=95 Ind. 
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Cas. 541. Time for review cannot be extended unless sufficient cause is shown. 
A. f. R. 1931 All. 218 = 1931 A. L. ' f review Is 

entirely different from that Rivei ■ 50 of the 

Probate and Adminisiraiioi Act ^ by Court 

dealing with a contentious matter in proceedings for the grant of letters of admlnis- 

■ . * 261 = 91 Ind. Cas. 509. If the review 

. that second Judge might disagree 

, • ^ ^ cient reason for granting a review. 

In order to succeed In review before a Judge other than the Judge who passed the 
order sought to be reviewed, it is necessary that there is good reason for supposiog 
that the Judge who passed the order complained of could have been persuaded that 
it was wrong. A. 1. R. 1922 U. B. R. 16=4 U. B. R. 27 = 64 Ind. Cas. £93. 

Bar to^leview. — It is a condition precedent for filing an application for review 
that no appeal has been preferred. Review cannot be refused because appeal was 
filed subsequently A. I. R. 1929 AU. 375 = 119 Ind. Cas. 561 ; see also A. I. R. 1933 
Nag 174=31 N. L. R. 418= 157 I. C. 366. Wilhdrawil of appeal, where review 
petition was filed pending the appeal, before hearing of review applcitlon does not 
make that application for review competent. 132 Ini. Cas. 446=33 Bom. L R. 378= 
A. I. R. 1931 Bom. 232. Where appeal is preferred and dismissed appellant cannot, 
be said to have not preferred appeal, and no application for review of an order 
29 Bom. 225 = 31 Bom. L. R. 426=118 
' , oration was made and dismissed as 

.. cannot be entertained. A. I. R. 192S 

Lah. 517 = 86 Ind. Cas. 616. There is no necessity for review while an appeal from 
the original decree IS pending. Out if a review 1$ made and allowed the decree to 
be appealed against is (be reviewed decree. A. T. R. 1926 Oudh 55 = 90 Ind. Cas. 
119. Should review application succeed appeal must abate. 44 C. 1011=41 Ind. Cas. 
497 j see also 57 Ind. Cas. 785 ; 18 A. L. j. i3f“S4 Cas. 764-42 A. 3«7 , So 
Ind. Cas 329= 15 N. L. R. 65. Review U not allowed 1/ appeal is preferred against. 

. >bjeciioQ in appeal, application 

• . 1$. 529 Where application for 

, , • ■ * P2riy, the Court should decline 

. r*— 5— .--rr-— « .» should dlfcct the Mpllcant 

to obtain the relief by filing crosS'Objeciions. 3 O. W. N. 968=99 Ind. cas. 27(. 
The word “pitty" in Order 47, rule t (2), is properly used in the context. It pre* 
supposes that the person to whom it refers U a party to decree. 159 Ind Cis, 186— 

A. 1. R, 193s Rang 364 

Bevision — The order rejecting review after hearing parties does not attract the 
application of s 115 A. I R.tqzdCal 773—30 C. W. N. 570=53 C. 679 = 96 Ind. 
Cas. 705. Interference in revision is not competent simply because the Court has not 
• . t. A. I. R. 1927 Mad. 64I-=S2 

• •' *’.W. N, 806. Though revising 

■ ■ . • . ’.Cl ihtn under s. 115 every 

■ ■ • * JR. 1928 Mad. S& — I04 Ind. 

. ■■ . • isideralion of review applica- 

' * • ■ • in revision. A 1. R. 1929 AH. 

■ • Jdes oral evidence also. Court 

■ • could Of could not with due 

■ ’ ' ginal trial Failure to make 

.J , _ . . . • Sion. A. I. R. 1928 Nag. 279= 

108 Ind. Cas. 439- 

2. [S. 624.j An application for review of a decree or order of a Court, 


,To whom applications for 
review may be made. 


other than the discovery of such new and 
imjioitant tnaucc or evidence as is referred to 
in rule 1 or the existence of a clerical or arulimcttcal mistake or error apparent 
on the face of the dectec, shall be made only to the Judge, who passed the 
fiectee or mvJe the order sought to bo reviewed ; but any such application may, 
lithe Judge 'iho passed the decree or mads the order has ordered notice 
ta usuc under rule 4, sub-rule (2), proviso (a), be dispjsod of by hts 
mtssor. 1 ’ 
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' Irc enleruini review. A. I. R, 1914 

- • Jixlt’e merely signi decree without 

. u . teceitor hid eranled application Cor 

review which uas set adde. 20 C. W. N. 39 i'"Ji Ind C.is. lot. Judt'e when 
transfericd 10 another Couit cannot grant review, A. I. K. 1915 AIL 804*47 A. 
7 SI -23 A. I- J. 674-89 Ind. Cas. 295. Revictv application on ground of accidental 
omission may he before succeeding judge. A. I. U. 1936 Mad. 1083 ; but see A I. 
U. 1937 Cal. 4 iS- 

ovisions ai to the form 
hall apply, mulatts 
for review, 

Kutcr.*— The objection that the review application is not accomparled by copy 
of decree or that Court^fee is Insufllcient are invalid p’eii in revision against order 
granting review, A. 1 . R. 1925 All, 777—93 Ind. Cas. 996. 

4 . [S 62 G] (t) Where it appears to the Court that there is not 
Applicli,™ »hc,c "i'“ 

( 2 ) _Whcfe the Court is of opinion that 
Application where granted, the application for review should be granted it 
shall grant the same : 

Provided that— 

(a) no such application shall be granted without previous notice to the 
opposite party, to enable him to appear and be heard in support of the decree 
or order, a review of which is applied for ; and, 

(^) no such application sbiU be granted on the ground of discovery of 
new matter Or evidence viliich the applicant alleges was not within his know* 
ledge, or could not be adduced by him when the decree or order was passed 
or made, without strict proof of such allegation. 

Notos.— Orders of Order .XLVit. rule 4. are diKretionary with Court, it; P, R. 
1916-38 Ind. Cas. 769. Proof of discovery of new matter must be established 
beyond atl doubt before review can be granted. 38 Ind. Cas. 403M2 U. B. R, (1916) 
12& Strict proof imports correctness and not sufHciency of evidence. High Court 
can satisfy itself as 10 sulhcicncy or propriety of evidence before lower Court. 
20 Dorn L R. 431-42 D. 295-10 Bom. L. R. 431 — 46 lod. Cas. 14, Appeal lies 
from decree modified in review. A 1 . R. 1931 Ca'. 323=34 C. W. N. 1002-131 Ind. 
C.ns. 258 /tppellaie Court cannot question grounds on which review was granted. 
Appeal against order granting review must comply with Order XLVII, rule 7. 31 M.L 
J. 509=(igi6) 2 M. \V. N. 278-4 L \V.408— 36 Ind. Cas. 437. Appeal against 
order gr.antmg application for review must comply with provisions of Order .XLVII, 
r. 7. 41 A. 6i8 = iS A L J 838-2 U.P.L It All. 283 = 60 Ind. Cas. 81, Once 
order for review is granted it cannot be di>nii$scd A 1 R. 1913 Oudh 93-9 O. L. 
}. 331 — 26 0 . C. 24 — 74 Ind Cas. 214. Appellate Court will have no fresh considera* 
uon of evidci'ce admtUtd by lower Court in review. 64 Ind. Cas. 219 Order refusing 
review IS not revisable. A. I. R 1923 Oudh 153—9 O. L. J. 623-74 Ind. Cas. 351. 
Ills itregular procedure where review is granted merely on ground that certain 
ruling of High Court was not known to Court. A. I. R 1931 <\U. 91 - L. R. n A. 
362 (Rev ). Revision docs not he from order granting review due to misconception 
of law. A I. R. 1928 All 392—50 A. 801 — 26 A L J 477- 1 13 Ind. Cas 171. 
Order reiecting review IS not subject to revision. A I. R, 1913 Oudh 594 — 12O, L. 
J. 443— 88 Ind. Cas, 382 Applicant must prove beyond all doubt ihat new matter 
was not known 10 him A I R. 1925 Mad. ^78— 21 L W 276— 87 Ind Cas. 39r. 
Where Appellate Court grants review without inquiring into importance of old sale* 
deed relaung to land and then remands case with right 01 rebuttal, remand is 
jusiified. A I. R 1923 All 552-47 A. 881-23 A L J. 534-88 Ind. Cas. 633. 
Appeal lies from decree reviewed as it amounts to new decree. A. L R. 1928 Cal. 
418—107 Ind Cas 751. Failure to produce new evidence must be accounted for, 
before review can be granted. A. I. R. 1928 Mad. 56— 104 Ind. Cas. 746, No 
second .“ippeal lies from sm.all cause decree passed on review but a second appeal 
lies against order granting review, /\. 1 . R. 1921 Lah. 24 — 5 o Ind. Cas 259. Oiher 
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party applying for review on basis of discovery of new document must prove 
ignorance of existence of document, and exercise of due diligeice in atempt to 
produce it. 37 Ind. Cas. 397. Review application for addition of costs, of improvement 
to price of redemption settled by suit is not correct remedy. Application under 
Transfer of Property Act, s. 51. should be made. A. I R. 1928 Nag 144=109 Ind. 
Cas. 95. Order granting review is appealable. A I. R. 1924 Pat. 250 = 3 Pat. 
*34 = 5 Pat. L. T. 52 = 75 Ind Cas. 177. Ex pitle order on review reversing 
summary dismissal uf appeal is held valid. A. I. R. 1925 Ctl. i'4 = 5i C. 943. 
Appellate Court can grant review at party's instance with right of rebuttal to other 
party. Party may pay cost when through negligence additional evidence is not 
produced though pr^uction has been granted. A. I. R. 1925 Mad 181 = 48 M. L. 
J. 32 = 20 L. W. 840=85 Ind. Cas. 385. Application for review provided new 
evidence not known to plaintiff at time of judgment, has come to his knowledge 
may be made after 90 days. Strict proof means, conviction of Court beyond doubt. 
27 C. L. J. 540 = 35 Ind. Cas. 651. A revision against an order refusing a review 
Is not incompetent. A. I. R 1934 All. 971 = 1934 A. L. J. 937 Where review is 
sought on the ground of discovery of new matter or evidence there should be strict 
proof of such allegation, iiO. VV. N. 249=18 R. D. 150. “Strict proof” means 
formal proof. Where the applicant for review supports his application with an 
afHdavit the requirement as to “strict proof” is satisfied and review should be 
granted. A. I. R. 1933 Mad. 217 = 145 lud. Cas. 766. 


Court consisting of two or 
more Judges. 


tion, and no other Judge or . 


6. [S. 627.] Where the Judge or Judges, or any one of the Judges, who 

. , . , passed the decree or made the order, a review 

^Application ^ for rpiew in ^h|ch is applied for, continues or continue 
attached to the Court at the time when tho 
application for a review is presented, and is not 
''ler cause for a period of six months 
* * • to, which the 

at the applic.a‘ 
me. 

N, 5.— For local amendment in Bombay.— F/V# infra. 

Notes— Original relations of parties exist where on review original relations of 
parties are not .altered. A. I, R. 1931 Cal. 323=34 C. W. N. 1002=13* Ini. C.as. 
258. Judges deciding original case can alone grant review on it. A. I. R. *922 P. C. 
112=3 Lah. I27=lf ’ • * . L, T. 435 = 43 M. L. J. 

332 = 491. A I44=i« •• •• Ind. Cas 566; see also 

A. I. U. 1928 Cal, I • . . • to a Court cannot be 

transfeired by it to n hear it. A 1. R. 1930 

All. 785 = 128 Ind. C . . to Bench of two Judges, 

must be decided by signie Judge when other is absent. A. I. R. 1927 Rang. 30 = 4 
Rang. 265 = 5 Bur. L. J. 187. Order 47, rule 5, would apply to the case of a Court 
. ' ■ Ind. Cas. 392 = 34 P. L. R. 229 = A. I. U. 

, * account of the .absence of the Judge 

the application the application cannot 

.-o' ’ - another Judge of the Court. 145 Ind. 

Cas, 810-14 Pat, L. T, 234 = A. I. R. 1933 Fat. 433. 

Q. [S. 628.] (1) Where the application for a review is heard by moro 
, . . • . , than one Judge and the Court is equally divided, 

Application where rejected. application shall be rejected. 

(2) Where there is a majority, the decision shall ba according to i]jo 
opinion of the majority. 

7. IS. 629.] (1) An Order of the Court rejecting the application sh.ill not 
Order of rejection not .appeal- be appealable ; but an order granting an appli- 

abte. Objections to order cation may be objected to on the ground tliat 
granting application. the application was — 

(d) in contravention of the provisions of rule 2, 

(6) in contravention of the iirovisions of rule 4, or 
(f) after the expiration of iho period of liimtailon prescribed therefor 
and without sufTicicnt cause. 
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Such objection iniy be taken st once by an appeal from the order granting 
the application or in any appeal Crom the final decree or order passed or made 
in the suit. 

(2) Where the application has been rejected in consequence of the failure 

. , . ; • an order to have the rejected 

. . proved to the satisfaction of the 

. . -j - ^ -suse frOQi appsaring when such 

application was called on for hcatmg, the Court shall order it to be restored 
to the file upon such terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for hearing the same. 

(3) Ko order shall be made under sub rule (2) unless notice of the 
application has been served on the opposite parly. 

5.— For local amendment in Madras — I'ldt in/r.i. 


provided by Order XLVII, rule 7,1s without jurisdiction and can be set aside in 
revision. A. !. R. 1929 Rang. to5«>7 Rang. i87=:ii8 Ind. Cas. lao ; see also 32 
C. W. N. 693-117 Ind. Cas. 8<9 ; A. I. R. 1928 Lah.6a3 = 9 bah. 29«-2‘? P. L. R. 
403a«ii2 Ind. Ca«. 518 } /V 1. R. 10J8 Lah. 7$5at!S lod. Cis. 46; A. 1. U. 19:7 
Lah. 435 -8 Lah 617-29P.L.R 81-107 Ind. Cas. 596. Appeal against review 
order I’es only under three specified conditions. A. J. R. 1917 Bern. 599-29 Bom. 

L. R 1355-107 Ind. Cas. 505 A. LR. 1927 Mad. 261-106 Ind. Cas. I72-{1917) 

M. W, N. 411. Appeal from order granting review will only he under conditions 
ofOrder XLVII, r. 7. A. 1. R. 19:7 MaJ.641— 52M L J 682-26 L. W, 277— 
50 M. Sgi-ipa? M. W. N 806-103 Ind Cas 3771 but see A. 1. R. 
1916 Bom. 121-27 Bom. L R 1446-94 Ind. Cas. 591 } A I R 1929 Nag. 73- 
laN.L J. 13-aS N L R io4-it6lnd Cas.6t5 Order XUII, rule i(w). gives 
right of appeal, whereas Order XLVII. r 7. lays down conditions therefor. 
Latter orerrules farmer A. 1. R 1917 L 

107 Ind. Cas. 596 j see alto A. I. R. 1929 
Dam. 183-35 Bom. L, R. 280 ; A. f. R. 19 
Ind. Cas 504 ; A. b R. 1926 Oudh 17-90 I 

Ind. Cas. 1126 ; A. I. R. 192s All. 395-86 Ind. Cas 917 I A. I. R. 193* Nag. 177- 
28 N. L. R. 221 5 16R. D 424 ; A.LR 1925 Oudh 266= ii 0. U J 682 \ a8 O. C. 
4=84 Ind. Cas. 515 ; 83 Ind. Cas. 54S— A. 1. R. 1924 Mad, 602 = 46 M. L. J. 463-19 

L. W. 649 = 34 M. L. T. 224=(i924) M. \V. N. 355 ; 25 C. W. N. 884=66 Ind. Cas. 

9og=A. I. R. 1921 Cal. 66; 31 M. L. J. 5cc . , 

Ind. Cas. 373 = 31 M. L. J. 827 = 5 L W. 472. 

on which order granting application for revie 

572=A. I. R. 1921 Lah. 395; see also 5$ I . " ■ ■ 

M. W. N. 228 = II L W. 217 5 see also 15 A ’ ■ * 

490 Order granting review for error clear 

1929 Bom. 183 = 31 Bom. L. R. 157= 116 lod. — 

Sion oi nine is justifiable can alone be considered. A. 1 R. 1929 Lah. 26=110 Ind. 
i . without Jurisdtclioa 

■ • . • Ind. Cas. 4- Non- 

• ... dismissal. A. I. R. 

a $a1 to restore appli* 

. - 1927 Rang. 204 = 

^ , .. p.... --r,— - - , ompliance of provi- 
sions of rule 2 or rule 4 and not ' ' ' ■ ound A.LR. 

l926An. 492=94 lnd. Cas 78. review is not 

revisable A. I. R 1925 Oud • i -204. Refusal 

to grant review for reasons in ru • - • ■ Review 011- 

not be turned into rehearing. A I. R. 1926 Cal. 217=30 C. W. N. 584=87 Ind. 
Cas 770 Order granting • ■ ' 

appeal. 53 Ind Cas. 44 • ■ ■ ■ ■ 

in review can be challenge! . ■ ■ ■ ' 

Court on review takes view j ~ ........ — j 

grants review, appeal under Order XLVII, rule 7, does not he. 115 P. R« 1916=38 
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led. Cas. 769. Order refusing resmrattoa of applicaticQ for review dismissed for 
default is cct appealable. A. f. R. 1925 Cal. 430=81 Ind. Cas. 1017. Order 
refusing to grant review is not re%isable nnder s. 113. C. P, Code. A. 1 . R. 19:4 
Bom. 344=36 Bom. L. R. 284=80 lod. Cas. 267. Order granting review on other 
sufficient reason is unappealable under Order XLVII, rule 7 In presence of right 
of appeal no revision Ues. 48 P. W. R. 1916=32 Ind. Cas. 86a An order under 
rule 4 granting an application for review can be appealed against, but^ooly on the 
rroiinds mentioned in Order 17 riilr 7 ft) •sc P I K i6f = A. 1 . R. 1934 Lab. 
' eview even m pro- 

appeal under (be law 
ht to be reviewed. 

■ 7 (t) 18 R. D. 586. 

,5 specified grounds 
and they are if the order contravenes the provisions of rule 2 or rule 4 of Order 47 . 
or if the application for review is ^ned by limitation. 162 Ind. Cas. 972 = A I. R. 
1936 Pat. 310 = 17 Pat. L. T. 766 Order 43, rule 1 (w) should be read subject to 
the provisions of Order 47, rule 7. 146 Ind- Cas. 530 = 37 C. W. N. 7os = A. I. R. 
1933 Cal 737 ; see also 141 Ind. Cas. 188 = 34 P. L. R. SS = A. L R. 1933 Lab. 
169 ; A. I, R. 1931 AIL 3295 8 O. W. N. 1367. 


S. [S. 63 D .1 When an application for reyUw is granted, a nots ibercof 
shall be made In the register and the Court may 
at once re-hear the case or tvaLe such order 
in regard to the re-hearing as it thinks fit. 


Registry of application grant- 
ed, and order for re-hearing. 


A^. B . — For local an endmeois in Allahabad, Bombay and 0 -db.— P/rir infra. 


Notes,->In review whole case can be reconsidered, so C. W. K. 1165=37 C. 
L. ]. 336=31 lod. Cas. 593. Decree oa review makes originit decree null and 
void. Party aggrieved must appeal against decree after review. A. I. R. 1933 Cal. 
113=36 C. L. J. 484 = 73 Ind. Cas. 34. Rule 8 shows that it is open to the Court 
either to re-hear the case or to make such order in regard to the re-hearing as it 
thinks fit. 157 lod. Cas. to84 = A. I. R. 1935 AIL 433 - 


[S. 629, last para ] No application to review an order made on an ap- 
pticadoD for a review or a decree or order passed 
or made on a review shall be entertained. 


9 * 

Bar of ceriala applications. 


N. 5— For insertion of new rules io AUababid, Oudb aad tnfta. 

I 4 ote& Second or third review applicaiioo on the same grounds is not main- 

taniable. A. 1. R. 1937 Lah. 200=8 Lab. 54 = 10* InJ- Cas pj. Order dismissing 
application for review is unappealable. A. I. R. I 9*7 Lah. 809=26 P. L. R. 237 = 
105 Ind. Cas 734. 

ORDER XLVIH. 


Misctllatttous. 


Process to be seised at ex- 
pense of party issuing. 

Couit otherwise directs. 

Costs of service. 


!. [S - 93 ] (l) Every process issued under 
this Code shall be served at ibe expensa of the 
party on whose behalf it is issued, unless the 

( 2 ) Tbe Court-fee chargeablu for such service 
shall be paid within a time to be fixed before 
the process is issued. 


N. D , — For local amendmects in Allahabad, C. P.. Calcutta and Oudb— K/uk 
infra. 

Notoa — This rule docs nci apply as between Governmeiu and pirty. A I.R. 19:7 
Pat 3i 5-8 Pat. L. T. 755= 102 Ind. Cos. 791. Court must fix time for paymeui of 
proccss-fee at once. A. I. K. 19*4 Nag. 278=79 InJ. Cas. 123. Rule docs not 
te»iuirc paymeut of pio..css-fce at once. iV I. R. 19:4 Nag. 271=20 N. I- R. 13=78 
ind. Cas. 9/6. 
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2. [S. 94.] All orders, notices and other documents required by this 
. Code to be given to or served on any person 

Oraers and nonces bow 5{,a|i be served in the manner provided for the 
■ service of summons. 


Notes. — Procedure rcRardiog service of nonce specified in s. 8o is mandatory. 
Order 48, rule 7, is cooirnlled by s, 2o 35 C. W. N. t6i. Order 48, rule 2, should be 
read subject to tbc special procedure as to service of notice contained in s. 80, 
C. P. Code. 58 C. 850-35 C. W. N. 161 ‘■A. I. R. J93J Cal. 503. 

3. [S. 644] The forms given in the appendiers, with such variation as 
,,, tr • ,• the citcumstanccs of each case may require, sliall 

Uic «1 toinis purpose, ihu.ein nicnlioncj. 

A’. /?.— For .additional rule in Oudb — Viite infra. 


ORDER XUX. 

Chartered High Courts, 

1. [j. 036 1 No! ice to produce documents, summonses to witnesses, and 

.... , every other judicial process, issued, in the exer- 

High Couns p ocesjes of original civil jurisdiction of the Higli 

^ ' Court, and of its luatnnionial, tcstammiary and 

intutatc jurisdictions, except summonses to defendants, writs of execution and 
notices to respondents miy be served by the attorneys in the suits, or by persons 
employed by them, or by such other persons as the High Court, by any rule or 
order, directs. 

Notes— Person especially authorised by client is no proper person to serve 
summons A. I. R. 1926 Cal. 977*30 C. W. N. 734-9^ Ind Cas 375. 

2. [Hew ] Nothing in this schedule shall be deemed to limit or otherwise 

... ... alTect any rules in force at the commencement of 

.frld Hi.hS. CO'i' '“'‘''’8 ■>' >1'“ 

^ ' recording of judgments and orders by a Chattered 

High Court 

Amendment in British Burma.— For "a Chiriend High Court" read "the 
High Court" in British Burma. — I'ide G. B. Order of 1937. 

Notes —Order XLI, rule 31 and Order XX and rules tbere>under do not apply 
to Chartered High Courts. A. 1. R. 1929 All. 4o3»i939 A. L. ]. 713 — wG Ind. 
Cas. 33. 

3. [S. 63h.] The following rules shall not apply to any Chartered High 

^ f t Court ill the exercise of its ordinary or cxlraor- 

Applic tiofl of fu C5. dinaty original civil jurisdiction, namely 

(1) rule 10 and rule 11, cluases {f) and (r) of Order VII ; 

(2) mle 3 of Order X ; 

(3) rule 2 of Order XVI ; 

(4) rules 3. 6,8,9, 10, 11, I3, 14. 13 and 16 (so far as relates to the 
manner of taking evidence) of Order XVIII 

(5) rules I lo 8 of Order XX ; and 

(6) rule 7 of Order XXXtII (so far as relates to the maVing of a memo* 

randmn) ; 

and rule 35 of Order Xbl shall not apply to any such High Court in ibe 
exercise of its appellate jurisdiction. 

Amendment m British Burma —"For any Cbarlercd High Court" and fur 
"any »uch High Court" substiiuie ‘ the High Court” m British Burma. — ViJe C U. 
Order of 1937. 

H. D.—?oi local amendments in Doiabay and Rangoon —Vide infra. 

Notos — Brovision in Code .as to secuniy for costs applies to appeals from 
original side. A. 1 U. 1925 Mad, 1132—21 L. W. 662— S7 Ind. Cas. 346. 
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ORDER L, 

Frovinciat Small Catist Couris, 

I. The provisions hereinafter specified shall not exlend to Courts 

Piovmcbl Small Cau-e Piouncial Small Causes 

Couns. ' ^outt Act, lob/, or to Courts exercising the 

jur sdiction of a Court of Small Causes under 
that Act, that is to say — 

(a) SO auch of this schedule as relates to — 

(0 suits excepted from the cognizance of a Court of Small Causes or 
the execution of decrees in such suits ; 

(fi) the execution of decrees against immovable properly or the 
interest of a partner in partnership properly ; 

(rVi) the settlement of issues ; and 
{i) the following rules and orders,— 

Order 11, rule 1 (frame of suit) ; 

Order X. rule 3 (record of examination of parties) ; 

Order XV, except so much of rule -1 as provides for the pronounce- 
ment at once of judgment ; 

Order XVIII, rules 5 to 12 (evidence) ; 

Orders XLl to XLV (appeals); 

Order XLVU, rules 2, 3, 5, 6, 7 (review) ; 

Order LI. 

Am anrimant jn British Burma —This order Is not in force in Dtitish Burma. 
— Vtile G. B. Order ol I9j7- 

27ote3.— Small Cause Coart can .attach property before judgment under Order 
XXXVni, r. $. A 1. R. 1923 Mad $S)a4S M. L. J. 406a 1925 M. W. N. 269-4SM. 
488-22 U W. 103-S7 lod. Cas. 399 ; see also A. 1. K. 1924 Cal 193-2S CW. N. 
i6-8o lad. Cas. 303. Order X.\ applies to Ptovincial Small Cause Couris. A, L R. 
1928 AIL 62S-110 lod. Cis. SiS. If case iovolves many iotrcaie questions, point 
must be indicated by Small Cause Court to eoable producuoa of evidence. 59 Ind. 
Cas. 703. 

ORDER LI. 


F/vstJcncy Smalt Cause Couris. 

1. [/V/;o] Save as provided in rules 22 and 23 of Ordtr V, rules 4 and 7 
of Order XXI, and rule 4 of Order X.W I, and 
Presidency Small Cause Presidency Small Cause Courts Act, 1332, 

Coons. schedule shall not extend to any suit or 

proceeding in any Court of Small Causes established in the towns of Calcutta, 
Madras and Bombay. 

IV. 27— For additional orders lo Allahabad, Bcmbay, Oedb, Sind and Rangoon. — 
yiJe inf r.l. 
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APPENDIX A. 

PLEADINGS. 

(i) Titles of Suits 

In the Court of 

A. li.{add tiescription ani ... ... ... Plaintiff ^ 

againit 

detcnption and rtiidtntt) ... ... ... Defendant 

(2) Descrittion ok Parties in particular Cases. 

The Secretary of State for India in Council. 

The Advocate General of 


The Collector of 


The Stale of 

The A. B. Company, L'tnited having its registered office at 
A. U., a public officer of the C. D. Company. 

A. B. (at/if dttenptt'on and retidenee), on behalf of himself and all other crcdl* 
tors of C. D. late of {add detcription and rettde/ue) 

A 0 {add deuription and reudenee), on behalf of himself and all other holders 
of debentures issued oy the Company, Limited. 

The official Receiver, 

A. B , a mioor {add dtteription and residence), by C. D. [orby the Court of 
Watdsi, bis next friend. 

A.)i.{add diserspticn and residence), a person of unsound mind [or of weak 
mind], by C. D , bis next friend. 

A. D , a firm carrying on business in partnership at 

A. B. {add description and residence), by his constituted attorney C. D. {add 
desciiption and residence) 

A U {add description and residence), Shtb^HOfTbalaiT. 

A B {add description and residence), executor of C D , deceased. 

A. B. {add description and residence), heir <?f C 1 ) , deceased. 

(3) PLAINTS. 

No. I. 

Money lent 
{Title) 

A B , the above-named plaintiff, states as follons t — 

1 On the day of 19 ,he lent the defendant rupees 

repayable on the day of _ . 

2 The defendant has not paid the same, except rupees paid on the 

day of ig 

[// the plaintijf claims exemption front any lata limitation, says • — ] 

3. The plaintiff was a minor [or insane] from the day of 

till the day of . 

C. P. Code Vol. I— lot 
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[Facfs showing when the cause of action arose and that the Court has juris- 
diction^ - ' 

5. The value of the subject-matter of the suit for the purpose of jurisdictioo is 

rupees and for the purpose of court-fees is rupees. 

6. The plaimiff claims rupees, with iuterest at per cent, from 

the day of 19 . 


No. 2. 

Money ovEitPAiD« 

{Titled 

A- B., the above-named plaintiff, states as follows : — 

1. On the day of 19 the plaintiff agreed 

to buy and the defendant agreed to sell bars of silver at annas 

per tola of hne silver. 

2. The pliintilf procured the said bars to be assayed by E, F., who was paid by 
the defendant for such assay, and ^.declared each of the bars to contain r,500 
tolas of hoe silver, and the plaintiff accordingly paid the defendant 

rupees, 

. ' f.2oo tolas of fine silver, of which fact 

■ . ' • • payment. 

s ._. ..-4 - - — overpaid. 

[As tn faraS 4 and 5 of Form No. r, ana Relief claimed] 


No 3. 

Goods sold at a used fricb ahd dbuverbd. 

{Title.) 

A- B , the above-aamed pUlotid, states as follows 

t. On the day of 19 , E. F. sold and delivered to 

the defendant [one hundred barrels of flour, or the goods mentioned in the schedule 
hereto annexed, or sundry goods}. 

3. The defendant promised to pay rupees for the said goods 

on delivery [er on the day of , some day te/ore the f hint was 

filed.] 

3. He has not paid (he same. 

4. £*. is died on the d.ny of 19 . By bis last Will he 

appointed his brother, the plamiiff, his executor. 

[As m faras. 4 andy of Form No i J 

7. The fliimiffas execuior of E. F. claims [Relief claimed.] 


Goods sold at .\ keasonaclb price and delivered. 

{Tide.) 

A. i?,tbe above-nameJ phiotilT, states as follows — 

1. On the day of 19 , plaintifl sold and delivered 

to the defendaut [sundry arlicl*s of house-furniture] but no express agreement was 
made as to the price. 

2. The goods were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras 4 andj of Form No. /, and Relief claimed.] 

No. S. 

GOODS MADE AT DEFENDANT'S REQUEST, AMD NoT ACCEPTED. 

{Trite.) 

A. B.s the above-named plainiilT, states as follows 

i. On the day of 19 , E. F. agreed with the plain- 
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3. E. F. has not accepted the goo • 
\^Ai in parat, 4 and J • • 


X iabUi and fifty chairi\ and tbat E, F, 
rupees. 

the day of 19 . 


Na 6. 

DEFlCltiNCY UPON A RK-SALB [GOODS SOLD AT AUCTION.] 

KTitU.) 

A. B., the abQ\e>named ptaintitf, slates as follows 

I O" I. .f . , the plaintiff pul up at auction 

•' ' * , • not paid for and removed by 

• . . old be te'SoM by auction on h\s 

: I • ■ ■ t‘y] at the auction at the price 


!r the goods to the defendant on 
s purchased by him, nor pay for 


5. On th'e 


day of 


19 , the plaintiff re-sold the [(rate of 
rupees. 

‘ rupees. 

^ amounting to 


rupees. 


[At in parat 4 andj of Form No. /, and Relief elanned.} 


Services at a rb.\sonai}lc rate. 

{TtiU.) 

A. B., above-named plaintiff, states as follows 

1. Between the day of >9 , and the 

day of 19 , at , plaintiff \txecuted sundry 

drivings, designs ana diagrams'] for the defendant, at his request; but no express 
agreement was made as to the sum to be paid for such services. 

2. The services were reasonably worth rupees. 

3. The defendant has nnt paid tbo money. 

[As in paras 4 andg of Form No. i, and Relief claimed.] 


No.S 

Services and Materiai^ at a Keasonadle Cost. 

(rr/*.) 

A. B , the above-named plaintiff, states as follows : — 

• 19 • at , the plaintiff 

] , and furnished the materials therefor, 
no express agreement was made as to the 
. P— materials 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

\^As in paras 4 and j of Form No. and Relief claimed.] 

No. 9. 

Use and Occupation. 

{Title.) 

A B, the above-named plaintiff executor of the Will of X. Y , deceased, states 
as follows : — 

1 That the defendaut occupied the piouse No • Street] , b 

permission of the said AT K., from the day of 19 ,11 
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day of 19 , and no agrcemeai was made as to' payment 

for the u«e of the said premises. 

2. That the use of ihe said premises for the said period was reasonably worih 
rupees. 

3. The defendant has not paid the money. 

[As in paras 4 and J cf Form A’r>. /. ] 

6. The plaintiff as executor of X. K [Heltef clanr.ed^ 

Na 10. 

OM AN Award. 

{JttU) 

A. S , the above-named plainnef, states as follows 

1. On the day of 19 «tbe plaiotiff^aod defendant, 

bat ,, ■ ■ • ■ , . , raicg [a demand of the plaintlfl for the 

pri' " , ■ , ■ adant refused 10 payj, agreed in wriun^j 

to i. .. s * E. F. and G. H., and the otigioal docu- 

ment is annexed hereto. 

2. On the day of 19 , the arbitrators awarded that 

the defendant should [pay the plaintiff rupees}. 

3. The defendant has not paid the money. 

[Asm paras 4 and j 0/ Form Xo. 1, and Relief claimed.\ 

N'o. II, 

On a Forbich Judgment. 

KTitU) 

A- B.. tbejaboie-naffied plaloiiff, states as follows t-“ 

\ Oathe davof 19 , at , in the State 

[or Kinsdom] of « the Court of that State [or Kingdom], is a suit 

ibereio peodiog between the plaintiff and the defendant, duly adjudged that the 
defendant should pay to the plaintiff rupees, with interest from the said date. 

3. The defendant has not paid the money. 

[As in paras 4 ands of Form No. !■, and Rtluf clasmed.) 

No. 12. 

Against Surbtv for P-wsicnt of Rent. 

(Ti/le.) 

A. B„ the abote-named plaintiff states as follows 

t. On the day of 19 . hired Ifois the plaioiiff for the term 

r ' . .,rr ,hr fhon^r No. , Street], at the annual rent ol rupees, 

the leitiag of the premises to E. F. 

The rent for the tnoniti of 19 , amounting to rupees, has not 

been paid. 

\If, fy the terms of tU agreement, notice ss lequired to U Rr.. en to the surety, add J 

4. On the day of 19 > the plaistiS' gave notice to the defendant 

of the non-payment of the rent, and Jemanded payment hereof. 

5. The defendant has not paid the same. 

[As :n Paras, 4 andj cf Form No. /, and Relief claimed.] 

Xo 13 

Brbacu or Acreeuent to furchase land. 

{Teite) 

A. B , the above-named plainuff states as follows 

t. On the day pf 19 , the plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed. 

[Or, on the day of 19 , the plainuff and defendant mutually 

agreed that ihe plaintiff should sell to the defendant and that the defendant should 
pu^ase from the plaintiff forty b'gbas of land m the village of lor 

rupees.] 
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3. On the day of 19 ,the plainiifTt being then the abiolute 

owner of the property [and the same being free from all incumbrances as was made 
to appear to the defendant}, tendered to the defendant a sufTi clem instrument of 
transfer of the same [or, was ready and willing, and is still ready and willing, and 
ottered to transfer the same to the defendant by a sufficient instrument] on the 
payment by the defendant of the sum agreed upon. 

3. The defendant has not paid the money. 

[At tn /aras 4 anJs of Form No. i, ami RtUtf claime({l. 

Noto For local amendment tn Calcutta, vitUi 

No. 14. 

Not DELivuRiKo Goods sold. 

{TUU.) 

A. B , the above-named plamufT. states as follows : — 

I. On the day of 19 , the pUintiff and defendant mutually 

agreed that the defendant should deliver [one hundred barrels of flour] to the 
ptaintifTon the day of 19 .and that the plainiiff should pay 

therefor rupees on delivery. 

3. On the [aaid] day the ptaintifl was ready aod willing, and offered to pay the 
defendant the said sum upon delivery of the goods. 

3. The defendant has not delivered the goods and the plaintiff has been 
deprived of the profits which would have accrued to him from such delivery, 

[/Jr in p.irot 4 atul^ of Form No. /, atht Rtliif clamed.) 

No. 15. 

Wrongful Dismissal. 

{TiiU.) 

A. B, the above-named plaintiil, states as follows 

I. On the day of 19 , the plaintiff and defendant mutually 

agreed that the pbiniitT should serve the defendant as [an accountant, or in the 
capacity of foreman, or at th* catt may be\,iaA that the defendant should employ the 

f ilaintiff as such for the term of [one year] and pay him for his services rupees 
monthly] 

On the day of 19 , the plaiotiff entered upon the setvlce of the 

defendant and has ever since been, and still is, ready and willing to continue in such 
service during the remainder of the said year whereof the defendant always has 
had notice. 

3. On the day of 19 , the defendant wrongfully discharged 

the plainttif, and refused to peimti him to serve as aforesaid, or to pay him for his 
services. 

[At in pnrat 4 and^ 0/ Form No i, and Rtlief claimed) 

No. <6. 

Brbach or Contract to servb. 

(Tt/U.) 

A ^ , the above-named pUinliff, states as follows ; — 

I- On the day of 19 , the plaiUliff and defendant mutually 

agreed that the plaintiff should employ the defendant dt an [annual] salary of 
rupees, and that the dcfenlant should serve the plaintiff as [an artist] for the term of 
(one year] 

2. The plaintiff has always been ready and willing to perform hts part of the 
agreement [and on the day of 19 , offered so to do] 

3. The defendant [entered upon] the service of the plainliff on the above- 
roenlioned day, but afterwards on the day of 19 , be 

refused to serve the plaintiff as aforesaid. 

[As in paras 4 and 5 of Form No t, and Relief elaiineii). 
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therein, and to have certain springs and streams of water which flowed and ran 
into the well to supply the same to flow or run without being fouled or polluted, 

2. On the day of 19 , the defendant wrongfully fouled 

and polluted the well and the- water therein aod the springs and steams of water 
which flowed into the well. 

3. In consequence the water in the Well became impure and unfit for domestic 
and other necessary purposes, and the plaintiff and his family are deprived of the 
use and benefit of the well and water. 

[^j in parti 4 and$ of Form Pfo. /, and Relict clamed.^ 


No. 24. 

Carrying on a noxious Manufacture. 

A. B., the above-named plaintiff, states as follows 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed 

of certain lands called .situate in 

2. Ever since the day of 19 , the defend.nnt has wrong- 

fully caused to issue from certain smelting works carried on by the defendant large 
quantities of offensive and unwholesome smoke and other vapours and noxious mat- 
ter, which spread themselves over and upon (he said lands and corrupted the air, and 
settled 00 the surface of the lands. 

3. Thereby the trees, hedge, herbage and crops of the plaintiff growing on the 
lands were damaged and deteriorated in value, and the cattle and live-stock of 
the plalatiff on the lands became unhealthy, and many of them were poisoned 
and died. 

4. The plaintiff was unable to grate (he lands with cattle and sheep as he other- 

. . aiile, sheep and farming-stock 

-ficial and healthy a use and 


[ki in parat 4 andj of Form No. x, and Relief claimed^ 


No. 25- 

OcsTRUcriNO A Right of Way, 

• - ' ' was, possessed of [a 

. • . • • , ■ a certain field to a 

j._. . u , ' _ ield to the house, for 

himself and hfs servants (.with vehicles. Or on foot ] at all times of the year. 

3 On the day of 19 , defendant wrongfully obstructed 

the said way, so that the plaintiff could not pass [with vehicles, or on foot, or 
in any manner] along the way [and has ever since wrongfully obstrucied ihe 
same]. 

4. (Staie tpect&l domage, tf any.) 

\_Ai tn paras 4 anA i of Form No. I .and Rehti tlmmtd) 

^ No. 26. 

Obstructing a llicinvAV. 

{.Title } 

1. The defendant wrongfully dug a trench .nnd heaped up earth .and 

stones in the public highway leading from to so as to 

obstruct it. 

2. Thereby the plaintiff, while ttwfally passing along the said highway, fell over 
the said earth and stones ( or into the said trench J and broke his arm, .and suffered 
great pain, and was preveniel from attending to his husiners for .a longtime, and 
incurrcvl expense for medical attendance. 

(/Ji III paras 4 and.^ cf Fotm No. t, and RelitJ thvrntd. ] 
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No. 33. . 

Against a fraudulent Purchaser and 111s transferee with Notice. 

{T,tU) 

A. B., the above-aimed pUintifT, slates as follows 

D, for the 
• ■ the plam* 

■ . • . ^..le hundred 

boxes of leaj the estimated value of which is rupees. 

3- The Slid representatioos were false and were then known by C. Z7, to be so 
[or at the time of making the said reprcscotalions, C. A was insolvent, and knew 
himself to be so] 

4^ C. D. afterwards transferred the said goods to the defeniant without 

coaslderatloa [or who had aoUcc of the (aU\iy of the cepresentatlon]. 

[As in paras 4 and j fortn No. / ] 

7. The plaintiff claims 

(1) delivery of the said goods, or rupees, to case delivery cannot 

be had ; 

(3) rupees compensation for the detention thereof. 


No 34. 

Rescission or a Contract on the Ground of Mistake. 

(TstU.) 

A. B., the above-named plaintiff, states as follows 

1. On the day of 19 ,tbe defendant represented to the plaintiff 

that a certain piece of ground belonging 10 the defendant, situated at 1 con- 

tained [ten bighas] 

2. The plaintitf was thereby induced 10 purchase the same at ihe price of 
rupees m the belief that the said representation was true, and signed an agreement 
of which the original is hereto annexed. Bui the land has not been transferred 
to him. 

3. On the day of 19 , the plaintiff paid the defendant 

rupees as part of the purchase-money. 

4- That the said piece of ground contained in fact only [five bighas.] 

[i-fr in fiaras 4 and j of Form No. /.] 

7. The plaintiff claims 

(1) rupees, with interest from the day of 

« 9 , , 

(2) that the said agreement be delivered up and-cancelled. 


No. 35. 

An Injunction Restraining Waste. 

KTttk.) 

A, B., the above-named plaintiff, states as follows : — 

t. The plain ' is the absolute owner of [desende tko Property]. 

2. The def t is in possession of the same under a lease from the plaintiff. 

3 The d has [cut down a number of valuable trees, and threatens to 

cut down many the purpose of sale] without the consent of the pUintiff. 

/ tn Pat as 4 and j of Form No. /.] 

6. The pU that the defendant be restrained by injunction from 

committing or y further waste on the said premises. . , 

compensation may also he elatmed.] 


A, B , ihe 
I. Plaintiff 
owner of [the 


No: 36. 

ION Restraining Nuisance. 

{TstU) 

ff, states as follows 

times hereinafter menlioned was, the absolute 
Street, Calcutta.] 



812 THE CODE OP aviL procbdur'b; [Sch. 1 , App. A- 

2. The defendant is, and at all the said times was, the absolute owner of [a plot 

of ground in the same street ] . • ' 

3. On the day of 19 . the defendant erected upon his 

said plot a slaughter-house, and still maintains the same : and from that day until 
the present time has continually caused cattle to be brought and killed there [and 
hascauted the blood and offal to be thrown into the street opposite tbe said house 
of the plaintiff.] 

[4. Inconsequence the plaintiff has been compelled to abandon the said house, 
and has been unable to rent the same.] 

[As in ^aras 4 attds of Form No. /.] 

7. The plaintiff claims that the defendant be restrained by injunction frorn com- 
mitting or permuting any further nuisance. 


No. 37. 

Public Nuisance. 

A. the'above-named plaintiff, states as follows 

1. The defendant has wrongly heaped up earth and stones on a public road 
known as Street at so as to obstruct the passage 

of the ' ■ ■ ' ' ' . ' restrained from so 

doing, 


2, • 
[or of 
this suit, 


) Adi'ocate General 
to the institution of 


[As in paras 4 and^ Form No. /.] 

5 * The plaintiff claims :•» 

(1) a declaration that the defendant is not entitled to obstruct the passage of 
the public along the said public road : 

,(2} an injunction restraining the defendant from obstructing the passage of the 
public along the said public road and directing the defendant to remove the earth 
and stones wrongfully heaped up as aforesaid. 


No. 38. 

Injunction .soainst thc Diversion or a Water-course. 

(TUU.) 

A. D.y the above-named plaintiff, stales as follows 
[As m Fortn No. 07.) 

The plaintiff claims that the defendant be restrained by injunction from diverting 
the water as aforesaid. 


No. 39. 

Restor.vtion of movable Property threatened with destruction, 
AND FOR AN Injunction. 

{Title.) 


’ ntioned was, the owner of [a 
eminent painter] ard of vvhich 
_ . , _ I the property is 0/ a iittd that 

cannot 6e replaeed by money], 

2. On ine day of 19 , he deposited the 

same for safe-keeping with the defendant. 

* ■ ■ . * • . I . m the 

■ •. lens to 

5. No 'pecuniary compensation would be;an adequate compensation to ths 
plaintiff for the loss of the [painting.] 

[As in paras / andj of form No. /.] 



Tli&CODB OP CIVIL PROCBDURB. 


Scb. I, Agp. A.] 


813 


8. The plamtifif claims.— 

(t) that the defendant be restrained by injunction (rom dispjslng of, injurine 
or concealing the s*id [painting] ; 

(2) that be be compelled to deliver the same to the plaintifT. 


Ko. 40. 

IKTCRPLSADSR. 

{Tiilt.) 

A. B., the above named plaimiiT, stales as follows 

' \ rcinafter mentioned G, H. deposited with the 

•keeping.] 

same [under an alleged assignment (hereof 

s the same [under an order of C, H. trans* 

« ~ I ■ ' * respective rights of the defendants. 

' • ■ • • ■ V property other than for charges and costs, and 

' ' • • • cb persons as (he Court shall direct. 

• • * • ....... usion With either of the defendaots. 

[At inpjrat 4 nfld^ 0/ Form No. i.] 

9. The plaintilT claims : — 

(1) that the defendants be restrained, by injunciioo, from taking any proceedings 

against the plaintiif in relation thereto : 

(2) that they be required to interplead together concerning their claims to the 
said property : 

[(3) that some person be auiborited to receive the said property pending such 
litigation i] 

(4) that upon delivering the same to such [person] the plaintiff be discharged 
from all liability to either of the defendaots 10 relation thereto. 

Na 41. 

ADMIKISTRATION DY CREDITOR OX BEtlALT OF HISISELF AND 
ALL OTHER CREDITORS. 

A. B, the abore-named ph'iDvW, siatesas follows : — 

i i*., laicof . was at the time of bis death, and his estate 

still is, indebted to the plaintilTin the sum of 

[here insert nature of debt and security if an/}. 

2. E F. died on or about tbs day of 

By bis last Will dated the day ol 

he appointed C. Z). bis eaecutor [or devised his state m trust, etc., or died intestate. 
at tM Case may bt\, 

3. The Will was proved by C. D. [or letters of administration were granted, etc.] 

4. The defendant has possessed himself of the movable [and immovable, or the 
proceeds of the immovable] property of E. F, and has not paid the plamtifT bis debt. 

[At in faros 4 and j of FonnNo.t'\ 

7 The plaintiff claims that an account may be taken of the movable (and 
immovable] property of E. F deceased and that the same may be administered 
under the decree of the Court. 


No. 42. 

Administration by Specific Legatee. 

(TetU.) 

[Alter Form No. 41 /*«i]— 

[Omit paragraph i and commence Paragraph .?] E. F., late of 
died on or about the daycf 

Dy his last Will, dated the day cf 

he appointed C. D, bis executor, and bequeathed to the plaintiff [here stale the 
specific fegtey] 
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For paragraph 4. subitituU— 

The defendants in possession of ihe movable property of it. F. and, amongst 
other things, of the said \htre name the subject of the specific bequest]. 

For the commencement of paragraph 7 substitute-^ 

The plaintiff claims that the defendant maybe ordered of E. F, and, amongst 
other things, of the said [here name the subject of the specific bequest]. 


No. 43. 

Admikistration bv Pecctniarv Legatee. 

(Title.) 

[Alter Form No. 41 thus] — 

[Omit paragraph i and substitute for paragraph a] E, F., late of , 

died on or about the day of . By his last Will 

dated the day of he appointed C. D.t his 

executor, and bequeathed to the plaintIfTa legacy of 
rupees. 

In paragraph 4 substitute “legacy” for “debi”. 


Another Form. 

(Title.) 

E F., the above*named plamiiff, states as follows 

i. A ^ of /if in the died on the day of 

By his last Will, dated the day of . 

he appointed the defendant and M, N. (who died in the testator’s lifetinre] his 
executors, and bequeathed his property whether movable or immovable, tohtsoae* 
cutors in trust to pay the rents and income thereof to the plaintiff for his life f and 
after his decease, and in default of hts having a son who should attain twenty-one, or 
a daughter who should attain that age or marry, upon trust as to his Immovable 
be the testator’s heir-at-law, and as to bis 

• * 0 would be the testator’s next-of-kin if he had 

' . of the plaintiff, and such failuro 0/ his issue 

as aforesaid. 

3. The Will was proved by the dofendant on the 
day of The plaintiff has not been married. 

3. The testator was at his death entitled to movable and immov.ibIe properly ; 
the defendant entered into the receipt of the renis of ilic immovable property and 
got in the movable properly, he has sold some part of the immovable 
property. 

[As in paras 4 and fi of Form No- 1 j 

6. The plaintiff claims 

0) to have the movable and immovable properly of A. D. adminis- 
tered in this Court and for that pjrjrose to have all proper directions given and 
accounts taken ; 

{3} such further or other relief as the nature of the case may require. 


No. 44 

Execution of Trusts 
{Title) 

A. B, the above-named plaintiff, states as follows- — 

I. He is one of (he trustees under an instrument of settlement bearing date on 
or about the day of made upon the marrhige of E. 

F. and G. //., the father and mother of the defendaui (or an instrument of transfer 
of the estate and cffecis of F. F for the benefit of C. I? , the defendant, and the 
other creditors of F F ] 

3. A. B. has taken upon himself the burden of the s-iid trust, and is in possession 
or[vrofthe proceeds of] the movable and immovable property iransfcrred by the 
said instrument. 

C. D. claims to be entitled to a beneficial interest under the insiniment. 

[/1 j in Paras 4 aadj ot Form No. /.] 
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6. Tht is desirous to account for all foe rents and prodts of foe said 

immovable property [and the proceeds of the sale of the said, (7r of part of the 
said, iinmovablo property, or mov.\ble, or ihe proceeds of foe sale of. or of part of, 
the said movable properly, or lbf^proGts accruing to the ptamiifT as s<icb trustee 
m the c'cecution of the said trustj ; and he prays that the Court will take the 
accounts of the said trust, and also that the whole of the said trust estate may be 
administered in foe Court for the beneGtof C D., the defendant, and all other 
persons who may be interested in such admiaisitattoa, in the presence of C. D. and 
sudi other person so interested as the Court may direct or that C. D, may show 
good cause to the contrary, 

B — Whtrt tkt tuit it by a hontfUiaryt the phint m,ty U modelled, mutatis 
mutandis, on the plaint hy a 


No 45- 

Foreclosure or Sals. 

KTxtte) 

vl. B., foe above-named plaimitT, states as follows ; — 

1. The plainiifTis mortgagee of lands belonging to foe defendant. 

2. The following are the particulars of the mortgage 
fnl Mairl ; 


of * , ..... — . .. . — iroiu ludl mite. 

{At tn paras 4 andj of Form Pfo. l J 
6. The plainiiGf claims 

(t) payment, or in default [sale or] foreclosure [and possession] ; 

[lW<r< Order J4, rule 6, applies ] 

(2} in case the proceeds of the sale are found to be insufficient to pay the 
amount due to the plaintiff, then that liberty be reserved to the plaintiff 
to apply for a decree for the balance 


No. 46 

REUaMPTlON. 

(rr/fr). 

A. B , the above-named plaintiff, states as follows : — 

1. The plaintiffis mougagor of lands of which foe defendant is mongigee. 

2 The following are the particulars of foe mortgage : — 

(a) (date) ; 

(^) (names of mortgagor and uiorigagee) : 

(r) (sum secured) ; 

(n) (rate of interest) ; 

• ' f ■ f • • transfers or devolu- 

3. . ■ ■ ■ . rents) of foe mort- 

gaged properly. 

[As tn paras 4 aaJj tsf Form No. /.) 

6 . The plaintiff claims to redeem the said property and to have the same tecon- 
teyed to him [and to have possession thereof]. 

Not© -For local amendroeot in Kangoon vide intro. 
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No. 47. 

Specific Performance (No. i). 

{Title) 

A. B., the above'named plaintiff, states as follows 

1. By an agreement dated the day of 

and signed by the defendant, he contracted to buy of [^rsell toj the plaintiff certain 
immovable property therein described and referred to for the sum of 
rupees- 

2. The plaintiff has applied to the defendant specifically to perform the agree- 
ment on his part, but tbe defendant has not done so 

3. The plaintiff has been and still is re.idy and willing specifically to perform 
the agreement on his part of which the defendant has had notice. 

{At in parat 4 ands of Form No, /.] 

6. The plaintiff claims that tbe Court will order the defendant specifically to 
perform tbe agreement and to do all acts necessary to pat the plaintifi in full poss- 
ession of tbe said property [or to accept a transfer and possession of tbe said 
property] and (o pay the costs of the suit. 


No. 48. 

SPECIFIC Performance (No. 2). 

(Tit/e.) 

A. B, the above-named plaintiff, states as follows 

t. On the day of . jp . the plaintiff and 

defendant enter into an agreement, in writing, and the original document is hereto 
annexed. 

The defendant was absolutely entitled to the immovable property described in 
tbe agreemcot. 

3. On the day of 19 . the plainiifftendered 

rupees to tbe defendant, and demanded a transfer of tbe said property by a 
sufficient instrument. 

3. On the day of jp , the plaintiff again de- 

manded such transfer. {Or the defendant refused to transfer the same to the 
plaintiSl. 

4. The defendant has not executed any instiument of transfer. 

5. The plaintiff is still ready and willing to pay the purchase money of tbe s-ald 
property to tbe defendant. 

{As in Parjs 4 and 3 04 Form No. t ] 

3. The plaintiff claims— 

(t) that the defendant transfers the said property to the plaintiff by a sufficient 
instrument {following tht terms of tne agreement.) 

(a) tupecs compensation for withholding the same. 


No. 49. 

Partnership, 

{Title.) 

A. D., the above-named pbiniiif, states as follows 
1, He and C. D , tbe defendant, have been for 

years [or month*] past carrviog on business together under articles of 
partnership in writing ( or under a deed or under a verbal agreement]. 

a. Several disputes and ditlerences have arisen between the plaintilT and defen- 
dant as such partner* wheieby it has become impossible to carry on the business in 
partnership with advantage to the parincisfor the defendant has commiiied the 
following breaches of the partnership articles 
(I) 


[As in paras 4 aadg t/ Farm No. / ] 
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5 - The plaintiff claims — 

(1) dissolution of the partnership; 

(2) (hat accounts be taken ; 

(3} that a receiver be appointed ; 

(A'. B.^In suits for the ■uitndtng-up cf any partnership, emit the claim lor dissolu- 
on V and instead insert a paragraph stating the facts of the partnership having been 
Usolved) 


(4) Written Statesients. 

General defences. 

denial. The defendant denies that {//f /jr/;). 

The defendant does not admit that {set out [acts). 

The defendant admits that but says that 


'roiest 


The defendant denies that he is a partner in the 
defendant firm of 

The defendant denies that be made the contract alleged or any contract with 
e plainiiff « 


. • . „ .. the 

alnt or any of them. 

The suit is barred by article or article of the 

, . ^ second schedule to the • Indian Limitation Act. 

.imitation. i877.f 

. . The Court has 00 junsdiciion to bear the suit oa 

urisdiction. die ground th.at (set tortk the grounds) 

On the day of a diamond ring was delivered by 

e defendant to and accepted by the plaintiff in discharge of the alleged cause of 
aion. 

The defendant has been adjudged an insolvent. 

Dsolvency. 

The plaintiff before |the institution of the suit was adjudged an insolvent and the 
{ht to sue vested in the receiver. 

The defendant was a minor at the lime of 
'"oority making the alleged cootracL 

The defendant as to the whole claim {or as to Rs. part of the money 

claimed, Or as the ease maf ie) has paid into Court 
’ayment into Court. Rs. and says that this sum is enough 

satisfy the plaintiff's claim (or the part aforesaid). 

The performance of the promise alleged was 
’erformance remitted. remitted on the {dale). 

The contract was rescinded by ageement between 
lescisslon. the phaintiffand defendant 

The plaintiff’s claim is barred by the decree in 
^es judicata {give the reference). 

The plaintiff is estopped from denying the truth of as to which 

estoppel IS claimed) because here state the facts relied 
:,stoppel on as creating the estoppel). 

Since the institution of the suit, that is to say, 
.round oi defence subse' on the day of {set out 

lent to institution of suit. facts). 


No I. 

Defence in atfiTS for Goods sold and dbuverbd. 
I The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 


• See now the Indian Limitation Act, 1908 (IX of 190S). 
C. P. Code. Vol. 1—103 


t XV of 1877. 
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■ : .j .. s . 

>7, May 3rd. To cariiage of the goods claimed from Delhi to Cakuttl * 
maunds at Rs. 2 per maund ... ... ... Rs. 90. 

V" 0 


No. 9. 

DEFENCE IK SUITS FOR INFRINGEMENT OF TRADE MARK, 
e trade mark is not the plaintiffs. 

: alleged trade mark is not a trade m.itk. 
e defendant did not infrioge. 


No to. 

Defences in suits rsl.\tinc to nuisances. 
e plaintiffs lights ate not ancient [or deny his other alleged pres'riptive 

e plaintiffs lights will not be matetially imetfered ^yith by the defeodam’s 

e defendant dentes that he or bis servants pollute the water Cor do what 
ned cf]. 

deftndant clai'mt the right iy prtunptton cr othenvue h do what it com^ 
,heinuit Say to, <ind must itate the groundt of the tlnitn, i e., whether by 
?«, grant or what ) 

e plainiifThas been guilty of laches of which the following are particu^ 

. Plaintiffs mill began to work. 

. PlaiDtiff came into possession. 

. First complaint. 

to the plaintiffs claim for damages the defendant will rely 00 the above 
}f defence and says that the acts complained of, have n'lt produced any 
I the plaimlfi*. [// other grounds are relied on, they must be slafedt eg., 
as to the past daviage,\ 


No. II. 


■ ■■ . ■ ... ; .. than one transfer it 

I'e suit is barred by article of the second schedule 

ndian Limitation Act. 1877. 
le following payments have been made, vis 
Rs. 

'nsertdate) — 1,000 

'mert date)— >, . . . . 500 

le pUlniifC took possession on the of , and has received 

ever since. 

hat plaintiff released the debt on the of 

he defendant transferred all his interest to A. B. by a document, dated 


Defence to suit for rsdbmpiion. 

he plainuff’s right to redeem is barred by article of the second 

to the * Indian Limitation Act, 1877. 


of 1877. See now the Indian Limitation Act, 190$ (IX of 1908). 
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3. The pUintifT traisfened all interest to the property to A, S. 

3. The defendant, by a document dated the day of 

transferred all his interest in the mortgage^cbt and property comprised In the 
monsa5:e to A. J3. 

4 The defendant net er toole possession of the mortgaged property, or received 
the rents thereof. 

{IJ (ht difendiint asmilt potititton ]or a /ime on!/, kt should sliSe ikt lime, and 
deny possHtion Ay ond xahai ht admits ) 


No. 13. 

Defexcb To suit for specific PERFORUANCE. 


5. 

dant is 

6 . 


defea* 


9. I 

la 


12. ■ )y mJ* 

tual agreemear). 

{/it casts token damages an clssmtd an tiht defendant disputes his haislstj to 
damaxes, ke must deny the axnement or the alleged ireathes, or shoa> whatever Other 
ground t>f defence he intends to rely on e.g.,the Indian Limitation Act, tword and 
saissf action, nUast fraud, etc.) 


No. 14. 

Defexcb in Admixistratioh suit bv Pecuniary Lecatte. 

l.A. B’s Will coniaioed a charge of debu the died insolvent t he was entitled 
at his death to some immovable piopeny which ibe defeoiaat sold and \>hicb 
produced the net sum of Rs. 

and the testator bad some movable property which the defendant got In, and wh'ch 
produced the net some of Rs. 

3. The defendant applied the whole of the said sums and the sum of Rs. 

which the defendant leceitcd from reels of the immovable property in 
the pa>’ineot of the funeral aod testamentary expenses and some of the debts of the 
testator. 

3. The defendant made up his accounts and seat a copy thereof to the plaintifl 

ca the day of >9 « and caeted the plaintltT free access 

to the vouchers to verify such accounts, but be declined to avail himself of tie 
defendant’s oiTcr. 

4. The defendant submits that the plaintiff ought to pay the costs of this suit 


No I $. 

i’ROBVTEOrWILLINSOLEUN FORM. 

I. The said Will and codicil of the deceised were not duly executed according to 
the provisiani of the Indian Succession Act« iSf ; (or of the Hindu Wilts Act, 187a]. 

3. The deceased at the time the sa^ Will and codicil respcciitely purport to 
have been executed, was uot of sound mmJ, memory and understanding. 

3. The esecutian ofthe said Wtl) and codial was e^iained by the undue inilu- 
ence of the plainatT, ( and others acting with him whose names are at present uu 
knoarn to the defendant] 

4 The execuiio.n of the said Will and codicil was obtained by ibe fraud of the 
plaintlfT, such fraud s<j far •s is wtibm the defendant's present knowledge, being 
[ 5 /j/e she nature of the frauJ^ 
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5. Tbc deceased at the lime of ihe execution of the said Will and codicil did 
not know and approve of ihe contents thereof [or of the conten's of the residuary 
danse in the said Will, at thi east may Ar.] 

6 The deceased made his true last Will, dated the 1st January, 1873, and there* 
by appointed the defendant sole executor thereof. 

The defendant claims : — 

(0 that the Court will pronounce against the said Whl and codicil propounded 
by the plaintiff : 

(2) that the Court will decree probate of the Will ol the deceased dated the ist 
January, 1873, in solemn form of law. 


No. 16. 

Particulars (O. 6,r. 5.) 

Ti/U of tutt. 

The following are the particulars of (hire statt the matters in respect of which 
,, . , particulars have been oidered) delivered pursuant 

I antcu ars. order of the of 

{//ere set out the particulars ordered in paragraphs ij necessary). 


APPENDIX B. 

PROCESS. 


Summons for Disposal of suit. ( 0 . s, rr. i, 5 ) 
{Title.) 


To 


[fllanie, description and place of residence.) 

Wherb^S 

has instituted a suit against you for 

you are hereby summoned 10 appear in ibis Court in person or by a pleader duly 
instructed and able to answer ail material questions relating to the suit or who 
shall br acconipained by some person able to aosirer all such questions, on the 
day of 19 ,at o'clock in the 

noon, to answer the claim, and as the day fixed for ynur appearance is 
appointed for the final disposal of the suit, you must be prepared to produce on that 
day all the witnesses upon whose evidence and all the documents upon which you 
intend to rely in support of your defence 

Take notice that, in default of your appearance on the day before mentioned, 
the suit will bo heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 

Notice — 1. Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from tins Court to compell the 
attendance of any witness, and the production of any document that 
you have a right to call upon the witness to produce, on applying tu 
the Court and on depositing theicecessary expenses. 

2. If you admit the claim, you should pay the money into Court together 
with the costs of the suit, to avoid execution of the decree, which 
may be against your person or property, or both, 

Note . — For local amendments m Bombay, Calcutta and Madras, vide in/ra. 
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To 


No 2. 

Summons for Settlement of Issues (0. 5,rr. r, 5.) 


{Tttle.) 

[/^ame, dticnptioa and place of residence ) 

Whereas 

has instituted a suit against you for 

you ate heteby sucniaoned to appear in the Couil in person, or by a pleader duly 

instructed, and able to answer all material questions relating to the suit, or who shall 

be accompained by some person able to answer all such questions on the 

day of 19 , at o’clock m the 

noon, to answer (he claim ; and you are directed 10 produce on that dayall the docu* 

meats upon which you intend to rely in sunoott of your defence. 

. '• earance on the day before meniionedt 

• * absence. 

• ■■ - ...i ...e Court, this day of 

19 

Jud^e, 

Notice.— I. Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from this Court to compel the 
attendance of any witness, and the production of any document that 
you have a right to call on tbo witness, to produce, on applying 
to the Court and on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together 
with the costs of the su<t, to avoid execution of the decree, which 
may be against your person or property, or both. 

Note .—For local amendment in uombay, vtdeinjra- 

No 3. 

Summons to appear m person. ( 0 . 5, r. 3.) 

(Tr//r.) 

TO 

desenpUcn and place ct residence.} 

Whereas has instituted a suit against you for 

you are hereby summoned to appear in (bis Court in person 
on the day of 19 ,at ^ O'clock in 

the noon, to answer the claim; and you are directed to produce 

on that day all the documents upon which you intend 10 rely in support of your 
defence. . . , 

Take notice that, m default of your appearance on the day before mentioned, the 
suit will be heard and dctcmined in your absence. 

Given under my band and the seal of the Court, this day of 


19 


fudge. 


Noto For local amendment in Bombay vids tnfra. 

■ NO 4. 

Summons in Summary Suit on Necotiaule Instrument. 
fO, 37, r. 2.1 
KTstle.) 

To 

lUicription and place cf resiiUnce.} 

Whereas has instituted a suit against you under Order XXXVIi of 

the Code of Civil Procedure, 190S, for Rf. balance of principal and in- 
terest due to him as ihe of A of which a copy is hereto 

a<*ncxed you are hereby summoned to obtain leave from the Court within ten days 
from the service heteoi to appear ani defend the suit, and within such time to cause 
an appearance to be entered for you. In default whereof the plaiotifT will be entitled 
at any time after the expiration of such ten days to obtain a decree for any sum not 
axceeding the sum of Rt. 

and the sum of Us. for costs, "together with such interest, if any from 

the date of the institution of (be suit as the Court may order".* 


inserted by Act 30 of 1926. 
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plication to the Court supported by 
* . lefence to the suit on the merits, or 

* • . appear in the suit. 

* . . : . : ^ ...t, this day of 

fudge. 


No. s* 

Notice TO Person wito, tub Court considers should ee 
ADDED AS Co-plaintiff. (O. i, r. to.) 

(ri/i) 

To 

{NanUf dturif-tion and place of rutdtnctf\ 

Whereas has instituted the above suit against 

for and, whereas it appears 

necessary that you should be added as a plamtilTin the said suit in order to enable 
the Court effectually and completely to adjudicate upon and settle all the questions 
involved : 

Take notice that you should on or before the day of 19 , 

signify to this Court whether you consent tu be so added. 

Given under my hand and the seal of the Court, ibis day 

of 19 . 


Note For local atnendotent 10 Bombay, vide intra. 


fudge. 


NO. 6. 

SUUliONS TO LEGAL REPRESENTATIVE OF A DECEASED 
DEFENDANT. ( 0 . 2), r. 4 ) 

{.Tdle) 

To 

WuEREAS the pUlalifT tasiituted a suit in this Court oa the 

day of 19^ , 

against the defendant who has since deceased, 

and whereas' the said plaintiff has made an application to this Court alleging that 
you are the legal representative of the said , 

deceased and desiring that you be made the defendant in bis stead : 

You are hereby summoned to attend in this Court on the 
day of 19 , at A M. to defend 

the said suit and, in default of your appearance on the day specified, the said suit 
will be heard and determined in your absence. 

Given under my hand and the seal of the Court this day 

of X9 . 

Judge. 

Note For local amendment in Bombay, vide inlra. 


Order for Transmission or Summons for Service in the Jurisdictioh 
OF ANOTHER CoVRT. (O. 5, r. Si.) 

{Title.) 

Whereas it is stated that 


defendant . 

witness 


in the above suit is at present residing in 


on the 

Court of 
this proceeding. 


: It IS ordered that a summon* returnable 
day of 19 , be forwarded to the 

for service on the said— ^^”^^^^ with a duplicate of 
witness 
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The court-fee of chargeable in respect to the sunimons has 

been realrzed in this Court in stamps. 

Dated 19 , 


Note .—For local amendment in Allahabad, viifg infra. 


Judge. 


Na 8. 

Order for Transmisson op Summons to be served on a Prisoner. 

(O. 6, r. 24.) 

(rrV*.) 

To 

The Superintendent of the Jail at 

Under the provisions of Order V, rule 24, of the Code of Civil Procedure, 1903, 
a summons in duplicate is herewith forwarded for service on the defendant 
who is 

a prisoner in Tail. You are requested to cause a copy of the said summons to be 
served upon the said defendant and to return the original to this Court signed by 
the said defendant, with a statement of service endorsed thereon by you. 

Judge. 

No. 9. 

Order for Transmission op summons to be served on a puduc 
Servant OR Soldier. (O. 5, rr 27,28) 

(Title.) 

To 

Under the provisions of Order V, rule 27 (or 28, as the case may be), of the 
Code of Civil Procedure, 1908, a summons m duplicate is herewith forwarded for 
service on the defendant %vb<> is stated to be serving under you. You 

are requested to cause a copy of the said summons to be served upon the said 
defendant and to return the original to this Court signed by the said defendant, 
with a statement of service endorsed thereon by you. 

Judge. 

NO, lo. 

To ACCOMPANY Returns OF Summons OF ANOTHER Court. (O. 5, r.23) 
(Title) 

Read proceeding from the forwarding 

for service on to Suit No. 

of 19 . ®f that Court. 

Read Serving Officer’s endorsement stating that the 
and proof of the above having been duly taken by me^ on the oath of 

and it is ordered that the 

be returned to the with a copy of this 

proceeding. 

Judge. 

Note This form will be applicable to process other than summons, the service 
of which may have to be effected m the same manner. 

Note For local amendments in Allahabad, Bombay and Calcutta, vide infra. 


Na II. 


AFFIDAVIT OF PROCESS-SERVER TO ACCOMPANV RETURN OFA 
Summons or notice. (O, 5, r. 18.) 

(TitU) 

The Affidavit 0/ son of 


i 


Make oath 
affirm 


and say as follows: — 


(1) 1 am a process server of this Court 
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19 . I receivej .1 issued by 

nonce ‘ 


the Court of 

io Suit No. 

Court, dated the 8 day of 

(3) The said 


personally known to me, and ( served the said 

notice 


day of 

o’clock in the n 

tendering a copy thereof to- ^ — and requiting - 


of 19 , in the said 

I for service on 

was at the time 

mmons ^ him 

on -5 — on tho 

otice her 

19 , at about 
It by 

signature to the original 


notice 

(«) 

(0) Here state whether the person served signed or refused to sign the process, 
and in whose presence. 

(A) Signature of process'setver. 


(3) The said not being personally known to mi 

accom^nied me to 

and pointed out to rne a person whom be stated to he the said 

, anj I s,nc<l Ihc saW 5 HS 522 ! »„ ^ o 
nonce her 


o’clock in the 


to tbi the original ^ 


(a) Here state whether the person served signed or refused to sign the process 
and in whose presence. 

(A) Signature of process-server. 


,(3} The said and the house in which he ordinarily resides 

being personally known to me, I went to the said house, in and 

there on the day of 19 , at about o’clock 

'tithe noon, 1 did not find the said 

(«) 

(i) 

• "I ■ • process was served, with 


.(3) One accompanied roe to and there 

pointed out to me which he said was the house in which 

ordinarily resides. I did not find the said 
there. 

'!) ■ 

(n) Enter fully and exactly the roanoer in which the process was served, with 
*P6cial reference to Order S. tules 15 and 17. 

(A) Signature of process-server. 


tubilHuled service has been ordered, state fultj and exactly the manner in 
vihteh the summons was served with special reference to ftse terms or the order {or 
tuhiUluted service. 


C, P. Code Vol. 1—104 



THR COD£ Of aviL fROCEDURf. 


[Sch. I, App. B> 


uay ig . 

Emp<KLetedundirseciionJ3gofiU Code of Civil 
Procedure, 1908, to aJmzmstrdter the o^h to 
d^onents. 

Note For local amendments in Calcatu and Lahore vide infra 


Noticb to Defesdast. (O. 9, r. 6.) 

iTttle.) 

To 

description and place of residence.) 

\yHEiiE.^ this day was fixed for the hearing of the abore suit and a sammc 
was issued to you and the plantid has appeared :a this Coart and yon did not 
appear bat from the return of the Nazir U has been proved to the satislaction 
the Court that the said summons was served oa yoa but not in saScIent time to 
enable you to appear and answer on the day fixed in the said sammons ; 

Notice is hereby given (o you that the hearing of the suit is adjourned this 
day and that the day of 19 , is now fixed for the 

hearing of the same ; in default of your appearance oa the day last mectioaid the 
ssit will be heard and determined is your absence. 

GifSX under my hand and the seal of the Cosrt. this day of 

19 . 

Note For local acnecdmeots ta Madras, vuie infra. 

fudge. 

No. 13. 

Sinii/ONS TO \VlT^•ES3. (O. r6, rr. i, >.) 

(Tst/e.) 

To 

WaEitE.\slyoot attendance is repaired to on 

behalf of the in the above suit, you are hereby 

required [personally] to appear before this Court 00 the day of 

tg , at o'clock in the forenoon, and to bring with 

you [or to send to this Coon] 

'• travelling and other expenses and snbsistence 

. . " , at. If you fail to comply with this order 

I • ,1 ■' , • biect to the consequences of non-attendance 

V .. the Code of Civil Procedure, 190S. 

Given under my hand and the seal of the Conn, this day of 19 

fudge. 

Notice.— ( i) If yoaare summoied only to prodoce a document and not to give 

evidence, you shall be deemed to ha%e complied with the sammons 

if you cause such document to be produced in this Court on the day 
and hour aforesaid. 

(2) If you are detained beyond the day aforesaid, a sum of Rs. 

will be tendered to y^ for each day's atceadaace beyoad the day • 
specified. 

Note : For local amendment in Madras, tiii in/ra. 

\ No. *4. 

PROCtAilATlON REQUIRING .ATTEND.tNCE Of WITNESS. 

> (O. 16, r. 10} 

(Tst/e.) 

To 

WosRE.^ It appears from the examination on caih of the serving officer 
the sammons could not be served upon the witness in the manner prescribed by law; 
and whereas it appears that the evidence of the witness is material, and he absconds 
and keeps out of the way for the purpose of evading the service of the sammons; 
This proclamation is therefore, cader rule to of Order XVI of the Code of Civil 


a tJi'V 
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Procedure, 1908, issued requiting the aucadance of the witness in this Court on the 
day of IQ , at o'clock in the 

forenoon, and from day to day until he shall have leave to depart ; and if the witness 
fails to attend on the day and hour aforesaid he will be dealt with according to law. 
Given under my hand and the seal of the Court, this day of 

19 


Judge. 


No. 15. 

PROCLAMATION REQUIRING ATTENDANCE OF WITNESS. 

(O. 16. r. lo.) 

{.TitU.) 

To 

WuEREAS It appears from the examination on oath of the serving oHicer 
that the summons has been duly served upon the vritnets, and whereas it appears 
that the evidence of the witness is tnaierial and he was failed to attend in 
compliance with such summons : This proclamation is, therefore, under rule to 
cf Order XVI of the Code of Civil Procedure, 1908, issued, requiring the attendance 
of the witness in this Court 00 the day of 

ig , at o'clock in the forenoon, and from day to day until he 

shall have leave to depart : and if the witness fails to attend on the day and hour 
aforesaid he will be dealt with according to law. 

Given under my hand and the seal o( the Coun, this day of 19 . 

/udee. 


No. 16. 

Warrant or Attachment of PftorsRTy of Witness. 

(0. 16, r. 10 ) 

{T$tle) 

To 

The Bailiff of the Court 
Whereas the witness 
died by 

has not, after the expiration of the period limited in the proclamation issued for his 
attendance, appeared in Court ; 

You are hereby directed to hold under attachment 

property belonging to the said witness .to the value of and to submit a return, 
accompanied with an inventory thereof, within days. 

Given under my hand and the seal of the Court, this day of 

19 

fudge. 


Nob 17. 

Warrant op Arrest op Witness. (O. 16, r. 10) 


To 




The Bailiff of the Court. . 

Whereas has been duly served with a summons but has failed to 

attend [absconds and keeps out of the way for the purpose of avoiding service of a 
summons]; You are hereby ordered 10 arrest and bring the said before 

the Court. 

You .are further ordered to return this warrant on or before the day of 

19 ^ with an endorsement certifying the day on and the manner 

in which it has* been executed, or the re.ason why it has not baen executed. 

Givrn under my hand and the seal of the Court, this day of 


19 . 
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Warrant of Comuittal. (O. i 6, r. i8 ) ' 

(7#y.v.) 

To 

The Officer-m-charge of the Jail at 

Whereas «he plaintiff (or defendant) in the above-named suit has made appli- 
cation to this Court that security be laken for the appearance of to 

give evidence (or to produce a document), on the 

day of 19 , and whereas the Court has called upon the said 

to furnish such security, which he has failed to do ; this is to require you to 
receive, the said into your custody in the civil prison and to 

produce him before this Court at on the said day and on such other 

day or days as may be hereafter ordered. 

Given under my hand and the seal of the' Court, this day of 

JO 

Judge. 

No. 19. 

Warrant of Committal. ( 0. 16, r. 18.) 

KTttte) 

To 

The Officer-in-charge of the Jail at 

Whereas , whose atiendance is required before this Court in the 

above-named case to give • . • , . ■ ’ 


day ol * 19 ,at 

which he has failed to do ;,ihls is to require you to receive the said 
Into your custody in the civil prison and to produce him before this Court at 
on the day of 19 . 

Given undei my hand and the seal of the Court, this day of 19 . 

Judge. 

Note .—For local amendment m Allahabad, vide tr/ra. 

APPENDIX C. 

DISCOVERY, INSPECTION AND ADMISSION. 


No I. 

ORDER rOR DELIVERY OF IWIERROGATORIES. (O. II, r. I.) 
In the Court of 

Civil Suit No. of 19 - 

A.B. — ••• ••• Plaintiffs 

against 


C. D , E. F. and G. fi. ... ... ... Defendants. 

Upon heanng and upon reading the affidavit of 

filed the day of 19 , it is ordered that the 

be at liberty to deliver to the inieirogalories in wiuinCi and 

that the said do answer the interrogatories as prescribed by Order XI, 

rule 8, and that the cost ol this application be 


No. a 

INTERROCAIORIES (O. tl.r, 4) 

(Title as in No. I, supra ) 

Interrogatories on behalf of the ateve-namod \piaintif/ or defendant C. D ] for 
the examination of the above-named {defendants E. F. and G. H. os plainh/J.^ 
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1. did not, etc, 

2. Has DOt, etc. 

etc, cic., etc. 

\Tht ^tUntianl E. F, it required to antwer the inltriog.xtoiut numhered 
[The defendxnt G. If. u requited to aHSnvrthe iit/errogii/ories ituiKiered] 


No. 3. 

Answer TO iNTLRRoo.vTORiEs (0 11, r. 9) 

{Title <>i If IVo I, lufira } 

The ansucroflhe above named defendant />' to ihe iiUerrO(,'alo:ies for his 
examination by the above'camed plamtiiT 

In answer to the said tntcrrogaioncs, I, the abave-aamed E., F., otahe oath and 
say as follows 

1. ( Enter answers to interrogatories in paragraphs numbered, 
s. I consecutively. 

3> 1 object to answer the interrogatories numbered on the ground that 
\ttate groundt oj ohjection\ 


No 4. 

Order KOR AFfioAVir .\STo DocuiiENTS (0 tt.r.i:.) 

{Title <tt in Mo /, lufita ) 

Upon hearing . It is ordered 

that the dowithii) da)S fromtht dale of this order, answer 011 

affidavit stating which documcr.ia are or have been m his possession or power 
relating to the matter in question in this suit, and that the costs of this application 


No 5. 

Affidavit AS TO DOCUMBNis (O ti.r. 13) 

( Title at in Me. /. fufira ) 

1 the above-named defendant G. P., make oath and say as follows 
1. I have in my possession or power ihe documents relating to the matters 
in question m this suit set forth in the first and second parts of the first schedule 
hereto 

• - . ocuTivems set forth in the second pwn of 

■ • • ^ . ■ ohjeciion]. 

.1 my possession or power the dorumeots 

relating to the matters in question in the suit set forth in the second schedule 
hereto. 

4- The last mentioned documents were last >n my possession or power on 
[ita/e luhen and -what hat become of them and m tehote fosseiston they now arej 
5. According to the best of my knowledge, inforination and belief I have not 
now, and never bad, in ray possession, custody or power or in the possession, 
<* ’ • • ■ . ■ in the possession, custody or power of 

* ■ . t, book of account, voucher, receipt, 

, •, any copy of or extract from any such 

J _ ■ ..... relating to the matters in question 

in this suit or any of them, or wherein any entry has been made relative to such 
matters or any of them, other than and except the documents set forth in the said 
first and second schedules hereto. 


ORDER 10 PRODUCE DoCUWBNTS FOR INSPECTION. 

(O. li.r. 14) 

(Title at tn Mo. t. supra ) 

Upon hearing and upon reading the affidavit cf Sled the 

day of 19 : It IS ordered that the do, at all reasonable 

iim es, on reasonable notice, produce at , situate af, the 

foil owing documents, namely, and that the be a 
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liberty to inspect and peruse the documents so produced and to make notes of 
their contents. In the meantime it is ordered that all further proceedings be 
stayed and that the cos^s of this application be 


No. 7. 

NoTICa TO PRODUCE DOCUMENTS. (O. 1 1, r. l6 ) 

[Title at in No. / tufira.) 

Taken notice that the [plaintiff or defendant] rcauircs you to produce for his 
inspection (he following documents referred to in your [plaint or written statements 
Or affidavit dated the day of 19 ], 

[Dteribe documents required ) 

X Y. pleader for the 

To Z, pleader for the 

No 8. 

Notice to inspect Docusients. ( 0 . ii.t r. 1?.) 

[Title as tn No. r, supra.] 

Take notice that you can inspect the documents mentioned in your notice of the 
day 0/ 19 , [eacefit the documents ntartiered in that notice] 

• • . • * lay next, the instant, between 

• ' • • • . objects 10 giving you inspection of docu* 

■ , day of 19 , on the ground that [statt 

the ground]'.'— 


No. 9. 

Notice to .\omit Documents. ( 0 . u, r. 3.) 

{Title Its in No. /, supra.) 

Take notice that the plaintiff (or defendant in this suit proposes to adduce in 
evidence the several documents hereunder specified, and that the same may be in- 
spected b’ 

. • . . hereby 

required, ‘ 

of the said documents as .ire specified to be originals were respectively 
wriuen, signed or executed, as they purport respectively to have been ; 
that such as are specified as copies arc true copies ; and such documents 
as are stated to have been served, sent or delivered were so served, sent 
or delivered respectively, saving all just exceptions to the admissibility of all such 
documents as evidence in this suit. 

G. W., pleader [or agent] tor plaintiff [or defendant]. 

To E. F., pleader [or agent] fm defendant [or plaintiff], 

[Heie describe the documents and especially as to each document whether it is 
original of a copyi] 


No. 10. 

Notice to admit Facts. (O. 12 , r. S ) 

{Title as in No. /, supra), 

• ' • ? defendant 

[or • ■ ■ respectively 

her ■ ■ • red, within 

SIX • ' ■ ' " ■ . saving all 

C. ^.pleader (or agent] fot plaintiff [or defendant]. 

To E. F., pleader [or iigent] for defendant [or plaintiff]. 
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The factSi the admission of which is lequired) are— 

1. That M. died on the tst January, 1890. 

3 . That he died intestate. 

3. That N. was his only lawful son. 

4. That O. died on the tst April, 1896. 

5. That O. was never married. 

No. It. 

Admission of Facts Pursuant to Notice. (0. is, r. s) 

[TitU at in No. 7 , 

The defendant [or piainiifT] in this suit, for the purposes of this suit only, hereby, 
admits the several facts respectively hereunder specified, subject to the qualifications, 
or limitations, if any, hereunder specified, saving all just exceptions to the admis* 
sibihty of any such (acts, or any of them, as evidence in this suit *, 

Provided that this admission is made for the purposes of this suit only, and is 
not an admission to be used against the defendant [or plaintifi] onany other occasion 
or by any one other than the plaintiff [ordefendant, or party requiring the admis* 
sion]. 

E. F.,pieJ(iir[ot aztniXfor dtfendant [or plaintiff]. 

To G. H. pUadtr [or a^ent\for plaintiff [or defendant]. 


Facts admitted. 


I Qualifications or limitations, if any, sub* 
I ject to which they are admitted. 


1. That M. died on the 1st January, t89a t. 
i. That he died intestate ... ' s 

3. That N. was bis lawful son ... | 3. Out not that he was his only lawful son. 

4. That O. died ... ...14 Out not that he died on the ist April, 

I 1*96- 

5. That 0 . was neter roamed ... $. 


No. 13 . 


Notice to Produce (General form). (0. i3, r. 8.) 

(Title as in No. >, supra ) 

Tate notice that you are hereby required to produce and show to the Court 
at the first hearing of this suit all books, papers, letters, copies of letters and 
other writings and documents in your custody, possession or power, containing any 
entry, memorandum or minute relating to the matters in question in this suit and 
particularly. 

G. H , pleader [ox agent] for plaintiff \ox defendant] 

To E. F., pleader [or agent] for defendant (or plaintiff). 

APPENDIX D. 

DECREES. 

No 1. 

Decree in Original Suit. (O. so, rr. 6, 7.) 

(r»rfe.) 

Claim for 

This suit coming on this day for final disposal before in tbe 

presence of ... 

for the plaintiff and of for the defendant, it is ordered and decreed that 

and that the sum of Rs. be paid by the 

to the on account of tbe costs of this suit, with interest 

thereon at the rate of per cent, per annum from this date to date of realization. 

Given under my hand and the seat of the Court, this day of 19 . 

^ fudge. 
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Costs suit. 


PlaintifT 

Defendant. 


Rs. {a 

p. 

' Rs. 

.Ip, 

I. Stamp for plaint 



Sump for power ... ' 


2. Do. for power ... 



Do. for petition 


3. Do. for eahibits 

i 




4. Pleader's fee on Rs. 





3. Subsistence for witnesses... ' 


Service of process 


6. Commissioner’s fee ... f 




7. Service of process 





Total ... 

t 

1 


Total ... 

1 



Note : — For (ocat amecdmeots io Catcoiu and Patoai vide infra. 


No. 2. 

Simple Money Decree. (Section 34) 

(7>//c) 

Claim for 

This sun coming on this day for iiaal disposal before in the presence 

of for the pUiouff and of for the defendant, it is 

Ordered that the do pay to the the sum of Rs. 

uiib interest thereon at the rate of freest, per annum from to 

the date of realuotlon of the said sum and do also pay Rs. . the costs of 

Ibis suit with interest thereon at the rate of per cent, per anonci from 

this date to the date of realization. 

Given under my hand and the seal of the Court, this day of 19 


Costs otsmi. 


luiit. 


P]aintl£ 

Defendant 


Rs. A p 


Rs. 

1. Stamp for plaint ... 

2. Do. for power ... 

3. Do. for exhibits 

4. Pleader’s fee on Rs. 

5. Subsistence for witnesses. 

6. Commissioner’s fee 

7. Service of process 

' j 

, ! 

Stamp for pon er ... 

Do. for petiiiou 

Pleader’s lee 

Subsistence for witnesses 
Service of process 
Commissioner's fee 

' 

Total ... 


Total ... 



Note : — For local amendment in Calcutta, -asde tnfres. 


No. 3. 

Preliminary decree farfOreclcsure. 

Order XXXIV, rule 2 —Where accounts ate directed to bs taken. 

(TITLE ) 

This suit coming on this day, etc; It is hereby ordered and decreed 

ibat It be leferred to as the Commissioner to take the accounts 

folloaing 

(1) an account of bat is due on this date to the plainnS' for principle and 
interest on his mortgage mentioned in the t<Uiat (such interest to be 
computed at the rate payable on the principal or where no such rate is 
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tixed. at SIX per cent, per annum or at such rate as the Court deems 
reasonable} ; 

(»} an account of the income of the mortgaged property received up to this date 
by the plaintitT or by any other person by the Older or for the use of the 
plainiiff or which without the wilful default of the plaintiff or such person 
might have been so received ; 

{ti) an account of all sums of money properly incurred by the plaintiff up to this 
date for costs, charges and expenses (other than the costs of the suit) in 
respect of the mortgage security, together vriib interest thereon (such interest 
to be computed at the rate agreed between the parlies, or, failing such rate, 
at the same rate »s is payable on the principle, ot, failing both such rates, 
at nine per cent per annum) ; 

(ft) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the plaintiff which is destructive of, or, 
peimanentty injurious to, the property or by his failure to peiforin any of the 
duties imposed upon him by any taw (or the time being m force or by the 
terms of the mortgage-deed. 

■ ' I • • •• ‘creed that any amount received under 


or, as the case may be, be < • 

on account of interest on the principal sum adjudged due .nnd thereafter m re* 
duction or discharge of the priactpaU 


parties to the suit may mate. 

4< And It IS hereby funher ordered and decreed — 

(0 that the defendant do pay into Court oo before the day 

of , or any later date up to which time for piyment 

may be extended by the Court, such sum, as the Court shall hnd due, 
and the sum of Rs. for the costs of the suit awarded to 

the plaintiff ; 

VO that on such payment and on payrotm thcteafiet before such date as the 
Court may fix of such aroouQt as the Court may adj udge due in respect 


documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over 
to the defendant, or to such ~ 
if so required, te-convey or 


lime to time as 'they may have occasion, and on such application or otherwise the 
Court may give such direaions as it thinks fit. 

C. P. Code Vol. 1—105 
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It is hereby ordered and decreed that the defendant and all persons claiming 
through or under him be and ihey ate herrhv ahsnhiiely debarred and foreclosed 

erry in the aforesaid prelimi* 
' • pouttsion of the taid mOrt- 

. plaintiff quiet and peaceable 

' . e of the liability whatsoever 

01 the delenaant up to this day arising from the ssid mortgage mentioned in the 
plaint or from this suit is hereby discharged and cstinguished. 


No. s. 

Pttliunnafy decree for Siite, 

(Order XXXlV, rule — Where accounts are directed to be taken ) 

(Titlk ) 

' red and decreed 

oner to take tbe 

r pilacipil and 
interest to be 
~,.s no such rate 

is fixed, at six per cent, per annum or at such rate as Ute Court deems 
reasonable) ; 

(fr) an account of the income of the moricaged property received up to this 
date by the plaintifT or by any other person by the order or lor the 
use of the plalntlfT or which without the Wilful default of the pIiIniifT 

(fr'O * ■ : • . le plaintiff up to 

• . • . the costs of the 

‘ * • ih interest thereon 

* ‘ ween tlie panies 

. • • • . On the priiicipal, 

or, filling both such rates, at nine per cent |>cr aiinuin). 

(tv) an account of any loss or damage caused to the mortgaged property 
before this date by any act or omission of the plaintiff which is des- 
truclise of, or permanently injurious to, the property or by his failure 
to perform any oftbe duties imposed upon him by any law for the 
time being in force or by the terms of the mortgage-deed. 

Arid it is hereby further ordered and decreed that any amount received under 
• • . • . together with interest thereon, 

• ■ iho plaintiff under clause (irr), 

■ , ■ • r . • . any, shall be added to the mort- 

amount due to 
and theieaflet 


r shall present 
all just allow- 
ances on or before the day of * and that upon such report 

‘ of the Commissioner being received, it shall be confirmed and countersigned, subject 
uo such modi&cation as may be necessaiy after considerallon of such objections as the 
parlies to the suit may make. ' 

4. And it Is hereby further ordered and decreed — 

(0 that the defendant do pay into Court on or before the 

day of or any later date up to which, lime fer payment 

may be extended by the Court, such sum as the Court shall find due 
and the sum of Rs. for the costs of the suit awarded 

. to the plaintiff ; . , , . . 

(«■) that on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adj'udge due in respect 
of such costs of the suit, and such costs, charges and expenses as 
may be payable under rule to, togeiher with such subsequent interest 
as may be payable under role ii, of Order XXXIV of the First 

* Words not tequiied to be deleted. 
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Sdiedule to the Code of Civil Ptocedure, 1938, the plaintifT shall bring 
into Court all documents in his possession or power relating to the 
inorlgatrcd propeitv in the plaint mentioned, and all sudr documents 
• . erson as he ap* 

, ■ • ■ .ey Of re-transfer 

' * a o‘ '• all in- 

cumbrances created by the plaiotilT or any person claiming under him 
or any person under whom he claims and shall, if so required deliter 
up to the defendant quiet and peaceable possession of the said 
properly. 

t’ ' * • * * * ' payment as 

,■ * • sate of the 

1 property or 

• * • . ■ ,ses of such 

■ ■ . . . . • . ippoints, all 


6. And It IS hereby further ordered and decreed that the money realised by 
such sale shall be paid into Court and shall be duly applied (after deduction there- 
from of the expenses of the sale) in payment of the amount payable to the pUintid 
under this decree and under any further orders that may be passed in this suit and 
m payment of any amount which the Court may adjudge due to the plainliS' in 
respect of such costs of suit, and such costs, chatges and expenses as may be paya- 
ble under rule to, together with such subsequent interest as may be p.ayable under 
rule It, of Order XXXIV of the First Schedule to the Code of Civil Procedure, 190S, 
and that the balance, if any. shall be paid to the defeodani or other persons entitled 
to receive the same. 

7. And It is hereby further ordered and decreed that, if the money realised by 

• • . • • • y.able to the 

• • ■ , • . • • • • . is open to 

• • • . * 1C tune being 

* • • . lount of the 

. : • • • , ime to time 

♦. • , ' itt may give 

such directions as it thinks 6t 


SaiBDULK 

DdcnpHan of i/u propirlj. 


No. 5A. 

Preliininary decree /0r tale, 

(Order XXXIV, rule 4. — When the Court declares the amount due). 

(Title) 

This suit coming on this day, etc. 5 It is hereby declared that the 

amount due to the plaintiff on the mortgage mentioned in the plaint calculated up to 
this day of is the sum of Rs. _ for 

prindpal, the sum of Rs. for interest on the said principal, the sum 

< •* * ■ : ■ ss (other than the costs of 

• * ■ ■ “ ■ • . mortgage-security, toge- 

• ■ for the costs of the 

(f) that the defendant do pay into Court on or before the day 

of or any later date up to which, time for payment may 

be extended by the Coart, the said sum of Rs. ; 

{;jj that, on such paj meat and on paymennhereaftcr before such date as the 
Court may fix of such ^ount as the Court may adjudge due in respect 
of such Costs of the suit and such costs, charges and expenses as may be 
payable under rule 10, together with such subsequent interest as may 
be payable under rule ii of Order XXXIV of the First Schedule 
to the Code of Civil Procedure, 1908, the plaintiff shall bring 
into Court all documents in his passession or power relating to 
the mortgaged property in the plaint mentioned, and all sutA 
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‘ defendant, or to such persons 
■ ■ ■• .■ * • • . itequircd.re-conveyorre-trans- 

• ' mortgage and clear of and 

.. ■ • . ■ lainiilT or any person claiming 

_ ... I claims and shall if so required, 

deliver up to the defendant quiet and peaceable possession of the said 
property. . y 

3. And It is hereby further ordered and decreed ihat. in default of payment as 
aforesaid, the plaintitT may apply to the Court for a final decree for the sate of the 
rooitgaged ptopeny \ and on such application being made, the mortgaged property 
or a sufficient part thereof shall be directed to be sold ; and for ihe purposes of such 

■ ■ nis all 

■ such 

•om of 

the expenses of the sate) m payment of the amoum payable to the plaintiff under this 
decree and under any further orders that may be passed in this suit and in payment 
of any amount which the Court may adjudge due to the plaiotitT in respect of such 
costs of the suit, and such costs, charges and expenses as may be payable uiiJcr rule 
>0 together with such subsequent interest as may be payable under rule 1 1, of Order 
XXXlV of the Fust Schedule to the Code of Civil i’rocedure, 190S, and that the 
balance, if any, shall be paid to the defendant or other persons entitled to receive 
the same. 

• money realised by 

ount payable to the 
remedy is op;n to 
. . for the time being 

in force) to apply for a personal decree agaiust the defendant for the amount of the 
balance ; and that the parties are at liberty to npply to the Court from time to time 
as they may have occasion, and on such application or otlienvise the Court may give 
such directions at it thinks dt 


SCHEDULE 

DearipttQn o! the Motigagtd Propetty 
No. 6 

l^lnai Detree fer Sale 
(Order XXXIV. rule 5.) 
rriTLB) 

I ... Jjy 

; * • day of 

• • it appearing 

■ ■ • ■ made by the 

■ . . . » - • . . redeem the 

mortgage : * 

It IS hereby ordered and decreed that the mortgaged property in the aforesaid 
preliminary decree mentioned or a sufficient part thereof be sold, and that for the 
purposes of such sale the plaintiff shall produce before the Court or such officer as it 
appoints all documents in bis possession or poxer relating to the mortgaged 
properly. 


ed due to the plaintiff for such costs 


of the suit including the costs of this 
be payable under rule 10, 
• able under rule 11, of Order 
cedure. i9o3, and that the 
. T persons eniitled to receive 


the same. 
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No. 7. 

Preliminary detree for redemption tnkere on default of Payment by mottgagor a 
decree for foreclosure it passed. 

(Order XXXIV, rule 7).— Where accounts are directed to be taken.) 

(Title.) 

This suit coming on this day, etc.,; It is hereby ordered and decreed 

lat it be referred to as the Commissioner to take the accounts 

)lIowing : — 

(/) an account of what Is due on this date to the defendant (or principal and 
interest on the mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate is- 
fi.\ed at six per cent, per annum or at such rate as the Court deems> 
reasonable) ; 

(//) an account of the income of the mortgaged property received up to this 
date by the defendant or by any other person by order or for the use 
of the defendant or which without the wilful default of the defendant 
or such person might have been so received ; 

(///) an account of all sums of money properly incurred by the defendant up 10 
this date for costs, charges and expenses (other than the costs of 
the suit) in respect of the motlgage-secutity together with iateresC 
thereon (such interest to be computed at the rate agreed between the 
parlies or, failing such rate, at the same rate as is payable on the prin- 
cipal, or failing both such rates at nine per Cent, per annum ; 

(fV) an account of any loss or damage caused to the mortgaged properly before 
this date by any act or omission of the defendant which ■$ destructive of, 
or permanently injurious to, the property or by his failure to perform 
any of the duties imposed upon him by any law for the time being in 
force or by the terms of mortgage-deed. 

3. It is heieby further ordered and decreed that any amount received under 
uuse (r/) or adjudged due under clause (<:/) aboAC. together with interest thereon, 
lall be adjusted against any sums paid by the defcndaiu under clause (r/r) logu.her, 
ilh intercsi ihereoa, and ibe balaucc. if any. shall be added 10 the mortgage- 
loncy or. as the case may be. be debited in reduction of the amount due to the 
efendant on account of interest on tbe principal sum adjudged due and thereafter 
I reduction or discharge of the principal. 

3. And It IS hereby further ordered that ihe said Commissioner shall present 

le account to this Court wnth all convenient despath after making all just allowances 
n or before the day of and that upon such report of the 

ommissioner being received, it shall be confirmed and countersigned subject to 
ach modification as may be necessary after consideratton of such obj'ecUona as the 
anies to the suit may make. 

4. And it is hereby further ordered and- decreed — 

(0 that tbe plaintiff do pay into Court 00 or before the day of 

• ' the 


(t») that, on such payment, and on payment thereafter before such date as the 
Court may fix of such amount as the Court m.ay adjudge due in respect 
of such cost ol the suit and such costs, charges and expenses as may be 
payable under rule 10, togeiher with such subsequent interest as may be 
payable under rule II of Order XXXIV of the First Schedule to the 
Code of Civil Procedure, i<;o8, tbe defendant shall bring into Court all 
documents m his possession or power relating to the mortgaged 
properly in the plaint mentioned, and all such documents shall be 
delivered over to tbe plaintiff, or to such person as he appoints, 
and the defendant shall, if so required, re-convey or re-transfer 
the said property free from ihe said mortgage and clear of and 
from all incumbrances created by the defendant or any person claiming 
• - 'aims and free from all 

this suit and shall, if 
1 peaceable posssision 
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S* And ti is hereby furiher ordered and decreed that, in default of payment as 
aforesaid, _ the defendant shall be at libetiy to apply to the Court for a final decree 

possession of the said property ; and that the parties shall be at liberty to apply to 
the Court from time to time as they may have occasion, and on such application or 
otbernise the Court may give such directions as it thinks fit. 

SCIIBOULB. 

Dticription oj Iht mortgaged proptrly. 


No. 7A. 

Ptthminay dttrtt for ttdtmption where on default payment 
i/ mottga^or a decree for tale ts patted. 

(Order XXXIV rule 7. — Where accounts are directed to be taken). 

(Title.) 

This suit coming on this day, etc. 5 It is hereby ordered and 

decreed that it be referred to a$ the Commissioner to take the 

accounts following . — 

(r) an account of what is due on this date to tlie defendant for principal and 
interest on (he mortgage mentiooed in the pfai'nt (such interest to be 
computed at the rate payable on the pnncipil or wheie no such rate 
IS fixed at six per cent, per annum or at such rate as the Court deems 
reasonable) ; 

(r/) an account of (he income of the mortgaged property received up to this 
date by the defendant or by any other per»on by tbe order or mr the use 
of the defendant or which without the wilful default of the defendant or 
such person might have been so received . 

(r/0 an account of all sums of money properly incurred by the defendant up to 
this date for costs, charges and expenses (other than the costs of the suit) 
in respect of the mougage*secunty together with interest thereon (such 
interest to be computed at the rate agreed between the parties, or failing 
such rate, at the same rate as is payable on ihe principal, or, failing both 
such rates, at nine per cent per annum) ; 

(iv) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is destructive of, 
or permanenily injurious 10, the property or by bis failure to perform aoy 
of the duties imposed upon him by aoy law for the time being 111 force or 
by (he terms of ihe morlgaged'deed 

2. And It IS hereby further ordered and decreed that any amount received under 
clause (rO or adjudged due under clause (iv) above, together with interest thereon, 
shall first be .adjusted against any sums paid by the defendant under clause (u/) 
togeifaer with interest thereon, and the balance, if any, shall be added to the 
mortgage-money, or as the case may be, be debited m reduction of the amount due 
to the delendant on account of interest on the principal sum adjudged due and 
thereafter m reduction or discharge of the principal 

3. And It is hereby further ordered that ibe said Commissioner shall present 
the account to (bis Court with all convenient despatch after making a>l just 


4. And It IS hereby further ordered and decreed — 

(r) that the plaintiff do pay into Court on or before the 

day of or any later date up to which time for payment 

may be extended by the Court, such sum as the Court shall find due 
and the sum ol Rs. for the costs of the suit awarded 

to the defendant ; 

ill) that, on such payment and on payment thereafter before such date as tbe 
Court may fix of such amount as the Court may adjudge due in res- 
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pect of such costs of the suit and* such costs, charges and expenses 
as may be pa)able under rule lo, together with such subsequent in* 
terest as may be payable under ruleii, of Order XXXIV of the 
First Schedule to the Code rf Civil Procedure, 1908, the defendant 
shall bring into Court all documents in his possession or power relating 
to the mortgaged property In the plaint mentioned, and all such docu- 
ments shall be delivered over to the plaintiff, or to such person as he 
d, re-convey or re-transfer 
' 'tgage and clear of and 

• . • or any person claiming 

under him or any person uo^er whom he claimed and shall, if so 
required, deliver up to the plaintiGT quiet and peaceable possession of 
the said property. 

; And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, the defendant may apply to the Court for a final decree for the sale of 
the mortgaged property ; and on such application being made, the mortgaged 
property or a sufficient part thereof shall be directed to be sold : and for the 
purposes of such sale the defendant shall produce before the Court or such officer 
as It appoints, all documents irt h\s possession or power relating to the mortgaged 
property. 

6. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall be duly applied (after deduction therefrom of 
the expenses of the sale) in payment of ihe amount payable to the defendant under 
this decree and under any further orders that may be passed m this suit and in 
payment of any amomt which the Court may adjudge due to the defendant in 
re<pect of such costs nf the suit and such costs, charges and expenses as may be 
payable under rule 10, together with such subsequent interest as may be payable 
under rule ii, of Order XXXIV of the First Schedule to the Code of Civil Procedure, 
1908, and that the balance, if any, shall be paid to the plaintiff or other persons 
entUied to receive the same 

7. And It IS hereby futtlier ordered and decreed that, if ihe mosey realised by 
such sale shall not be sufficient f<ir payment in full of the amount payable to the 
defendant as aforesaid, the defendant »hall be at liberty (where such remedy is open 
to him under the terms of his mortgage and is rot barred by any law for the time 
being ID force) to apply for a personal decree against the plaintiff for the amount of 
the balance j and that the p ttics are at liberty lO apply to the Court from time to 
time a$ they may have occasion, and on such application or otberw se the Court may 
give such directions as tt thiiths fit. 

SCHEDULE. 

Desenphon of the mortgaged proper//. 


No. 7B 

Prthminary decree for redemption -where on default et payment 
by tnortgagor a decree for foreclosure it passed 
(Order XXXIV, rule 7. — Where the Court declares the amount due.) 

(Title ) 

. . lereby declared that ihe amount 

the plaint calculated up to this 
. ■ fer principal, the sum of 

sumofRs. for costs, 

charges and expentes (other man the costs of the suit) properly incurred by the 
defendant in respect of the mortgage security together with interest thereon, and the 
sumofRs. for the costs of the suit awarded to the defendant, malcing in all 
the sum of Rs. 

2. And it is hereby ordered and decreed as follows •. — 

(u) that the plaintiff do pay into Court on or before the day of or any 

later date up to which time for payment may be extended by the Court 
the said sum of Rs. 

(^) that, on such payment and on payment thereafter before such date as the 
Court m.ay fix of such amount as the Court may adjudge due in 
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respect of such costs of the suit and such costs, clnrges and expen- 
ses as may be payable under rule io, together with such subsequent 
interest as may be payable under rule ii, of Order XXXiVoftbe 
Fust Schedule to the Code of Civil Procedure, 1908, the defendant 
shall bring into Court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned, and all such 
documents shall be delivered over to the plaintitT, or such person as 
he appoints, and the defendant shall, if so required, rc-convey or 
re-transfer the said property free from the said mortgage and clear of 
and from all incumbrances created by the defendant or any person 
claiming under him or any person under whom he claims, and free from 
all liability whatsoever arising from the mortgage or this suit and shall 
if so required, deliver up to the pUiniiff quiet and peaceable possession 
of the said propeity, 

3 And it is hereby {utlher ordered and decreed that, in default of payment 
as aforesaid, the defendant may . * - .... 

phintlfTshall thenceforth stand 
right to redeem the inorlgaged . 

and shall, if so required, deliver up to the defeniam quiet and pciceable possession 
of the said property; and that the parlies shall be at liberty to apply to the Court 
from tune to tune as they may have occasion, and on such application or otherwise 
the Court may give such directions as it thinks (it 
SCHEDULE. 

Destripiion of ike tnortgage ptoptrljr 
No. yC. 

Prehmimry dtcrtt for rtdtmpuen -where on tUfauU payment by mo r/gagor 
a titerte for tale tt patted 

(Order XXXIV, rule 7— Where the Court declares the amount due.) 

(TirtB ) 

This suit comiog on this day, etc, ; It is hereby declared that the 

amount due to the defendant on the mortgage mentioned in the plaint calcula- 
ted up to this day of is the sum of Rs. for principal 

the sum oi Rs, for interest on the said principal, the sum of 

Rs for costs, charges and expenses (other than the costs of the suit) 

properly incurred by the defendant in respect of the mortgage-security together 
• . ■ »t$ of this suit awarded 


. . 4 . . ’ day of or any 

later date up to wHicb time tbe payment may be extended by the Court 
the said sum of Rs. 

(ii) that, on such payment and on payment thereafter before such dne as the 
Court may iix of such amount as the Court may adjudge due m res. 
pect of such costs of the suit and such costs, charges and expenses 
as may be payable under rule 10, tr^ether with such subsequent 
interest as may be payable under rule 11 of Order XXXIV of ibe 
Fuse Schedule to the Code of Civil Procedure, 190S, the defendant 
shall bring into Court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned and all such docu- 
ments shall be delivered over, to .the '^plamtiS', or such person as he 

or re-transfer , 

• • . gage and clear 

j • ■ orany person- 

, , • - nsand snalL if' 

I ■ ■ • ■ . « 3 possession of. 

, ■ . ...... . of payment 05 ^ 

afo.i .... ■ _ ■■ the saJe.ofthe 

morigaged piopeny.^and^on such.applicaiioa being made, the mortgaged property 
or a sufficient part' thereof shall be dirked to be sold ; and for tbe purposes of 
such sale.the delendant. shall .produce befoieibe Court, or such officet-os u appo? 
all documeni’s In his possession or pojrcr reladog:,Jo th? mortgaged property. 

C. P. CodeVol. 1 — 106 . 
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4, And it IS hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall be duly applied (after deduction therefrom 
of the expenses of the sale) m payment of the amount payable to the defendant under 
(his decree and under any further orders that may be passed m this suit and in pay* 
ment of any amount which the Court may adjudge due to defendant in respect 
of such costs of the suit and such costs, charges and expenses as may be payable 
under rule 10, together with 1 .... 

n, of Order XXXIV of the * • !. 

and that the balance, if any, . . . ^ 

the same. 

And it is hereby further ordered and decreed that, if the money realised by 
such sale shall not be sufficient for the payment in full of the amount payable to 
the defendant as aforesaid, the defen 
is open to him under the terms of th , 

the lime being in force) to apply for . 
amount of the balance ; and that the 

from time to time as they may have o. r . . 

the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged' properly. 

No 7D. 

final decree for foreclosure in a redemption Suit on default of 
payment by mortgagor. 

(Order XXXIV, rule 8) 

(TlTtB.) 


or any other person entitled to redeem the mortgage. 

It IS hereby ordered and decreed that the pUintifT and all persons claiming 
through or under him be .and they are hereby absolutely debai red and foreclosed of 
and from all right of redemption of and in the property in the aforesaid preliminary 
mfniinned* fand Uf the ■fiUinhtT bt tn Oossesston of the said mortgaged pro- 
. . • tt and peaceable posse* 

' liability whatsoever of 

...j ^ y _ • ntionedinthe plaint or 

from this suit is hereby discharged and extinguished. 


day of 
tnd the 
[ decree 
by the 
s behalf 


No. 7 E. 

Final decree for sale in a redemption suit on default of 
payment by mortgagor. 

(Order XXXIV, rule 8). 

(TITLE.) 


day 

and ■ ' / 

been made by the plaintifT or any person on bis behalf or any other person entitled 
to redeem the mortgage : 

It is hereby ordered and decreed that the mortgaged property in the aforesaid* 
preliminary decree mentioned or a suffioent part thereof be sold and that for the 
purposes of such sale the defendant shall produce before the Court, or such officer 
as It appoints, all documents in bis possession or power relating to the mortgaged 
property. 


Words not required to be deleted. 
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2. Aii it is icrtbj- firticr ciricrcvl »aJ tj»cre«d tbji tbe c»Ky reil:«ii by 
sach vils siill be poil iaio Ccc:t aal sbaQ Ik »iity appl^ej (iUsr 
tiertSoacfibe cf ibc vil<> »a pa%-c:ea: cl tbe ascoa: pa)-abU la tie 

cacer lie afc;e&a>i ptel.ra^airy iccttc aaJ craicr aay iixihtr cr\!sii 
tbit cay bare bcea yasMvl la tbU &ilt tad ta paftaeat ol aay araauat «buh tbs 
Cccrt cay tare aijai^ed due to the dcleadaa: (m scch coais of itU sail iactudic^ 
tie costs of ttls appbtaiiaa aai sach casts, cbir^es aad eapea>es as cuy t>s 
ptyable cader rale lo, to^eiter vtth ttc ssbsc<{aeat isiercst as may bt payable 
easier rale ti of Order XXXIY of ite First Setedate to the Code of Cinl 
Ptocedar^ <9o?, aad tbat ite ba’uace* d aay, sball be paid to the piaioiitT or oihcr 
persoas eatided lo recetre tte sice. 


Xa 7F. 

final >UCTtt a ratZ/or/am'/asa/r, ladf *Jr- rr-isr/Act vtert 
tat Kar/^jj'jr pajt i If ajrcoaxZ cf tia Jtin*, 

(Order XXXlV, rules 3, 5 and S ) 

(Title) 

This sail cocicg oa this day for further coatidcratioa and it appearin; 

that 03 the day cf the mongagor or , the same 

beisg a persoa entitled to redeem, has piid into Court all amounts due to ihe mort* 
ga;;ee oader the preliminary decree dated the day of \ It is hereby 

ordered and decreed that * 

(0 the mertgagee do eaecuteadeed of recoaveyaoce of the property io the 
aforesaid ptellmiiury decree roeatioced ta favour of the mortgagor * [for, 
as the case maybe, «ho has redeemed the property or an 

aciaovledgoent of the paymeat of the amouct due la hit lavour ; 

Hi) the mortgagee do bnog into Court all documents in his possessioa aod 
poner relating to the mortgaged property in the suit. 

And It is hereby further ordered and decreed thac upon, the mortjtagee execaiing 
the deed of re>conteyance or acknoniedgmeot la the manner aforesaid.'^ 

(0 the said sum of Rs. be paid out of Couit to the mortgagee ; 

{li) the said deeds and documents brought into the Court he deltxered out of 
Court to the mortgagor * [or the persoa oukiog the payment] and the 
mortgagee do, vhen so required, concur in registering, at the costs of 
the mortgagor * [or other person making the payuenil. the said deed 
of recaare)ancB or the adioowledgment in the office of the Sub> 
Registrar of i and 

(///) * [if the mortgagee, pUinti^oc defeodaot, as the case may be, is in posse* 
ssion of the mortgaged property] that the mortgagee do forthwith uehver 
possession of the mortgaged property in the aforesaid preliminary decree 
mentioned 10 the mortgagor* for sucb person as aforesaid who has made 
the payment.] 

No. 8. 

Decree against Mortgagor ptrsonallfjor Aifnnre aiUr the lale of 
the Mortgaged property, 

(Order XXIV, rules 6 and 8A.) 

ITitle) 

Upon reading tho application of the mortgagee (the plainiitr or defendant, 
as the case may be) and reading the final decree pissed in tho suit on the 
day of and the Court being satisfied that the 

net proceeds of the sale held under the aloreiaid final decree amounted to 
Us. and have been paid to the applicant out of the Coutl on 

the day of and that (he balance now due to 

him under the aforesaid decree i» Ut. • , „ 

And whereas it appears to tho Court that the said sum 11 legally rccr. 
from that mortgagor (plaintiiror defen dant, ai the case ituy b e) personally ; 

• SVuidt not tcqaiicd to be deleted. 
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^ lit IS hereby ordered and decreed as follows :~- 

' That' the mortgagor (plainuR or defendant, as the case may be) do pay to the 
mortgagee) defendant, or plaintiff as the case may be) iho said sum of Rs. 
with further interest at the rate of six per cent, annum from tlte 
day, or ' (the date of payment out of Court referred to 

above) up to the date of real iration of the said sum, and the costs of this application. 

~ ,'J"\ No. 9. 


[Plaintiff. 


Ppeliuiirtary decree for Joreclosute or sale. 


<st Mortgagee, 


Defendant No. i Mortgagor. 

Defendant No, 2 and Mortgagee] 


(Order X.XXIV, rules 2 and 4.) 

(Title.) 

This suit coming on this day, etc. ; It is hereby declared that the amount 
due to the plaintiff on the mortgage mentioned in the plaint calculated up to this 
t. icdayof IS the sum of Rs. for principal, the sum of Rs. for 

interest on tl^e.said principal, the sum of Rs, for 

casts, charges and expenses (other than the costs of the suit) incurred by the 
pUiniitf in respect of the mortgage security wiib interest thereon and the sum of Rs 
for the costs of this suit awarded to the plaimilT, miking in all the sum of Rs, 
[Simtlar declarations lobe introduced vjith regard to the amount due to defendant 
No. 3 in resfeet of his mortgage it the mortgage-moneg due thereunder has become 
payable at the date of the suit.) 

^ * 3 .‘ It is further declared (hat the plaintifl is entitled to payment of the amount 
due to him in priocity to defendant No. 2 • [or (if there are several subsequent 
mortgagees) that the several parties hereto are entitled in the following order (O 
the payment of the sums due to them respectively ] 

3 And it Is hereby ordered and decreed as follows : — 

(1) (9) that defendants or one of them do pay into Court on or before the 

day of or aoy later date up to which time for payment 

has been extended by ibe Court ibe raid sum ofRs. due to 

' the plaintiff : and 

(^) that defendant No. t do pay loto Court on or before the 

day of or any later date up to 

' which time for payment has been extended by the Court the said sum 

, . of Rs. due to defendant. No. 2 j and 

{ii) that, on payment of the sum declared to be due to the plaintiff by defen* 
dants or either of them in the manner prescribed in clause (t) (a) and on 
payment thereafter before such date as the Court may fix of such 
amount, as the Court may ad)udge due in respect of such costs 0/ 
the suit and such ccsts. charges and expenses as may be payable 
under rule 10, together with such subsequent interest as may be 
payable under rule 11, of Order XX.XIV of the First Schedule to the 
Code of Civil Procedure, t9oS, the plamtiff shall bring into Court all 
documents in his possession or power relating to the mortgaged 
property in the plaint mentioned and all such documents shall be 
,1, .ijl. delivered Qver to tbe defendant No. (who has 

1 'I made the payment), or to such person as he appoints and the plamtid 

' . 1 shall,, if so 'required, re-convey or re-transfer the said property free 

( ' .1 from -the said mortgage and clear of and from all incumbrances 

,.i> ( Icreated by the plaimilf or any {lerson claiming under him or any person 

O' ..i\: • under whoruihe claims, and also free from all liability whatsoever 
arising from the mortgage or this suit and shall, if so required, deliver 
1 . , up to the defendant No. who has 

made the payment) quiet and peaceable possession of the said property. 


Words not required to be deleted. 
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{Simtlat declaratijns to bt xntroiuctd, if defendant No. /, fays the amount 
found or declared to be due to defendant No. 2 with such variations as may 
be necessary Aaz-tttg- regard to the nature of his mort^agv.') 

4. And It ts hereb/ further ordered and decreed that in default of payment as 
afoicsaid of tbo amount due to the plaintifl the plaintitf shall be at liberty to apply 

■ • • . . • ■ • sale Or an anoni thus mortgage 

. — .i. j.,. .It the mortgage deed is foreclosure 
ami not sale] that the defendants jointly and severally shall thenceforth 
stand absolutely debarred and foreclosed of and from all rights to redeem 
the mortgaged property described in the Schedule annexed heroto and 
shall, if so required, deliver to the pUiniiff quiet and peaceable possess- 
ion of the said ptoptny ; or 

(ri) «[/« tlie Cast of any other mortgage^ that the mortgaged property or a 
sufficient part thereof shall be sold ; and that or the purp'rses of such 
sale the plainiilf shad produce beforo the Court or such officer as it 
appoints , all documents in his possession or power relating to the mort- 
gaged properly ; and 

(zuj *l/n the ease where a sate it ordered under clause 4 (<0 ahove'\ that the 
money realised by such sale shall be paid into Court and be duly applied 
after deduction therefrom of the expenses of the sale) m payment of the 
amount payable to the plaintilT under this decree and under any further 
' ' ■ in payment of the 

plaiDiiff in reipect of 
expenses as may be 
„ , 't interest as may be 

payable under rule it, of Order XX'<lVofthe First Schedule (o the 
Cwl« of Civil Piocedure, a^oS, and that the balance if any, shall be ap- 
plied to payment of the amount due to defendant No. a ; and that if any 
to the defendant No. i. or other persons 
• • • .(1 

(iv) ‘ ... sale shall not be sufficient for payment 

_ : . . ; plaintiff and defendant No 2, the plain- 
tiff or defendant No. 2 or both of them, as the case may be. shall be at 
liberty (when such remedy is open under the terms of their respective 
mortgages and is oo: barred by any law for the time being in force) to 
apply (or a personal decree against defendant No. l, for the amounts 
remaining due to them respectively. 

S And u IS hereby further ordered and decreed — 

(a) that if defendant No. 2. pays into Court to the credit of this suit the amount 
adjudged due to the plaintiff, but defeodant No. i makes default in the 
payment of the sa<d amount, defendant No, 2 shall be at liberty to apply 
to the Court to keep the pUiatifl’s morigage alive (or his benefit and to 
apply for a final decree (m tame mamur as the piatnUff might have 
done under c/auie 4 above\— 

• [(t) that defendant No. i shall thenceforth stand absolutely debarred and 
foreclosed of and from all right to redeem the mortgaged property 
described m the Schedule annexed hereto and shall, if so required, deli- 
ver up to defendant No. z quiet and peaceable possession of the said 
property ; ] or 

“(ii) that the morigaged property or a sufficient part thereof be sold and that 
for the purpose of such sale defendant No 2 shall produce before the 
• ■ ■ ■ ' possession or 

and (J) ( ' fotec. 

. ■ , - - . ■ ■ No. 1 arising 

{,„■ . ■ idant No. 2 or 

from this* suit shall be deemed to have been discharged and extin- 
guished. 

6. And U IS hereby further ordered and decreed* (/« the ease where a sale ts 
ordered under clause g above) — 

(< ) that the money realised by such sale shall be paid into Court and be duly 
applied (after d educuo a therefr om of the expenses of tbo salel first in 

* Words not required to be deleted. 
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. payment of the amount paid' by derendaoi No 2 iu respect of the plain* 
tiff's mortgage i • * 

payment of ibi 

subsequent int( , 

shall iben bo 

dant No. 2 in ^ ^ ^ 

further orders that may ba passed and in payment of the amount which 
the Court may adjudge due m re>pect of such costs of this suit and such 
costs, charges and expenses as may be payable to defendant No, 2 under 
rule 10, together with such subsequeut interest as may be payable under 
rule II of Order XXXIV of the First Schedule to the Code of Civil 
Procedure, 1908, and that the balance, if any, shall be paid to defendant 
No. 1 or other persons emitted to receive the same ; and 
(ii) that, if the money realised by such sale shall sot be sufficient for payment 
in full of the amount due in respect of the plaintiiTs mortgage or defen- 
dant No 2's mortgage, defendant No. 2 shall be at liberty (where such 
remedy is open to him under the terms ofhis mortgage and is not barred 
by any law for the lime being in force) to apply for a personal decree 
against defendant No. i for the amount of the balance. , 

7, And it IS hereby further ordered and decreed that the parties are at liberty to 
apply to the Court from time to time as they may have occasion, and on such appli- 
catio'n or otherwise the Court may give such directions as it thinks ht. 

SCHEDULE. 

Disenptton of the viort^aged property . 


No. 10. 

Preliminary decree Jot tedemption cf prior mortgage and foreclosure 
or saU on subsequent mortgage. 

[Plaintiff. 2nd Mortgagee. 

Defendant No i Mortgagor. 

Defendant No. isi Mortgagee] 


(Order XXXIV, rules 2, 4 and 7 ) 


(TITLE) 

The suit coming on this day. etc ; It is hereby declared that the 

the amount due to defendant No 2 on the mortgage mentioned in the plaint 
calculated up to this day of is the sum of Rs. 

for principal, ttie sum of Rs for interest on the said 

principal, the sum of Rs for costs, charges and expenses (other than 

the costs of the suit) properly incurred by defendant No. 2 in respect of the mortgage 
' . for the costs of this 


, , . . m of Rs 

• to the amount due from defen- 

-• ‘s,- ^ -SO if the mortgage-money due 

thereunder has become payable at the dale of the suit ) 

2. It IS further declared that defendant No a is entitled to payment of the 
amount due to him in priority to the plaintiff* [or (if there are several subsequent 
' , ' • ' ' m the following order to the 


^ ■ ne of them do pay into Court 

' on or before the day of or any later date up 

to which lime for payment has been extended by the Court the said sum 
of Rs due to defendant No. 2 ; and 

(j) that defendant No. i do pay into Court on or before the 
day of or any later date up to which time for payment 

has been extended by the Court the said sum of Rs. due to 

the plaiDiiff : and 


• Words not required to be deleted 
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lhat, on paymcni o! ihe sum declared due to defendant No. 2 by the plain* 
tiff and deicndant No. 1 or either of tiiem in the manner prescribed in 
clause (1) (d) and on payment thereafter before such date as the Court 
may fix of such amount .is the Court may adjude due in respect of such 
costs of the suit and such costs, charges and expenses ns mav hr ni>'TbIr 


.. — .u.. III 

tne plaint mentioned, and all such documents shall be delivered over 
to the plaintiff or defendant No 1 (whoever hts made the payment) or 
* ' ' ■ ■ • ‘*0.1 shall, if so required, 

■ ■ . “ ■ from the said mortgage 

■ ■ . ... by defendant No. 2 or 

■ ■ ■ ■ and 

■ ■ this 

= . * • ■ No. 

'• - of 

the said property. 

{Similar declarations to be introduced^ if defendant No. 1 pays the amount 
found Of declared due to the plaintiff with such variations as may be necessary 
having regard to the nature 0] hts mortgage.) 

4. And u is hereby further ordered and decreed that, in default of payment 
as aforesaid, of the amount due to defendant No. 2. defendant No. 2 shall be at 
liberty to apply to the Court that the suit be dismissed or for a final decree— 

*• (») [*« the cate of a mortgage h conditional tale ot an anomalous mortgage 
where the only remedy provided for in the mortgage deed is foreclosure and 
not Sale) that the plainufT and defendant No. 1 jointly and severally 
shall henceforth stand absolutely debarred and foreclosed of and from 
” ‘ ' ' • * • escribed in the Schedule 

• • , . to the defendant No 2 

* • • • erty , or 

' . r.-.r , ^ .. ••• .•<, f,., gaged property or a sufS- 

cientpait thereof shall be sold, and that for the puri^ses of such sale 
defendant No. 2 shall produce before the Court or such officer as it 
appoints, all documents m his possession or power relating to the mort- 
gaged property : and 


amount payable to defendant No. 2 under the decree and any further 
orders that may be passed in this sun and in payment of the amount 
which the Court may adjudge due to defendant No. 2, in respect of such 
I ' ' ' I be pay- 

interest 

. - * . ’ h . \ . ' Schedule 

ny, shall 

. ^ _ ■ ...... —it, if any 

balance be left, it shall be paid to defendant No. 1 or other persons 
entitled to receive the same ; and 

{iv) that, if the money realised by such sale shall not be sufficient for pay- 
ment in full of tbe amounts doe to defendant No. 2 and the plaintiff, 
defendant No. 2 or the plaintiff or both ofthem, astbc case may be, 
shall be at liberty (when such remedy is open under the terms of their 
respective mortgages and is not barred by any law for the time being 
in torce) to apply lor a personal decree against defendant No. i for the 
amounts remaining due to them respectively. 

5. And It is bcieby further ordered and decreed, — 

(o) that, if the pVainttlf pays into Court to the credit ol this suit the amount 
adjudged due to defendant No. 2 but defendant No. 1 makes default 
in the payment ol the said amount, tbe plaintiff shall be at liberty to 
apply to the Court to keep defendant No 2‘s mottgages alive for bis 


'Words not teqoited to be deleted. 
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benefit and to apply for a final decree On the same manner as the dtfen- 
dant No. 3 might have done under clause 4 above)— 

* [(0 that defendant No. i shall ihencefbrlb stand absolutely debarred and fore* 

described 

• • • ver up to 

. • - . . . * . . ‘y ;Ior 

*[(») that the morigaged proj^rly or a sufficient part thereof be sold and that 
for the purposes of such sale the plaintiff shall produce before the Court or such 
o/Scer as it appoints, all documents in hjs possession or power relating to the 
mortgaged property ;] 

and (b) (if on the application of defendant No 3 such a 6 nal decree for 
foreclosure is passed) that the whole of the liability of defendant No. l 
arising from the plaintiff s mortgagor or from the mortgage of defeo* 
dant No 2 or from this suit shall be deemed to have been discharged and 
exfnguished. 

6 And it IS hereby further ordered and decreed (sn //ir ruse w/irre a sale is or- 
dered under clause 5 above ) — 

(r) that the money realised by such sale shall be paid into Court and be duly 
applied (after deduction therefrom of the expenses of the sale first in 
piyment of the amount paid by tbe phaintiff in respect of defendant 
No 3 's mortgage and the costs of the suit m connection therewith 
and in payment of the amount which the Court may adjudge due in 
respect of subsequent interest on tlie said amount ; and that tbe bal* 
ance, if any, shall then be applied m payment of the amount adjudged 
due to the plaintiff in respect of his oivn moitgage under this decree 
and any further orders that may be passed and io payment of the 
amount which the Court may adjudge due in respect of such costs 
of the suit and such costs, charges and expenses as may be payable 
to the plaintiff under rule 10, together with such subsequent interest 
as may be payable under lule n, of Order XXXIV of the First 
Schedule to the Code of Civil Procedure, 1908, and that tbe balance^ 
if any, shall be paid to defendant No. 1 or ether persons entitled to 
receive the same ; and 

(ir) that, if the money realised by such sale shall not be sufficient for pay- 
ment in full of the amouut due in respect of defendant No 2’s mort- 
gage or the plainlifPs mortgage, defendant No. 2 shall be at liberty (where 
such remedy is open to him u^er the terms of his morigage and is not 
barred by any law for the time being in force) to apply for a personal 
decree against defendant No 1 for tbe amount of the balance. 

■ • t . « ». creed that the parties are at liberty 

ey may have occasion, and on such 
directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 

No 11. 

Preliminary decree for sale. 

[Plaintiff— Sob or derivative mortgagee 
vs. 

Defendant No. i. — Mortgagor. 

Defendant No 2 — Original mortgagee] 

(Order XXXIV, rule 4 ) 

(Title.) 

This suit coming ou this d.tv, etc ; It is hereby declared that (he amount 

due to defendant No. 2 on his mortgage calculated up to IhiS' , - t^.dayjof'i 

is ihesuraofRs. forjinncipal, thesum'of Rs. ' - - ■- for interest on 

the said principal, the sum of Rs . *' •' 'for costs, charges and expenses (other than 
thccostsoftbe suit) In respect of* the -mortgage security- together, interest 

* VVords'not requited tobe-deleted,-'''^ 
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tbereoQ and the sum of Rs. for the costs of the suit awarded to 

defendant No. 3, making in aN the sum of Rs. 

(SttftUar tiec/ara/ioitf to he introduced with ng'ird to the amount due from defeu’ 
dant Hot 2 to the plaintiff in rttpect of his mortgage ) 

2 And it is hereby ordered and decreed as follows 

(i) that defendant No. t do pay into Court on or before the said 

d2y of or any later date up to which time for payment 

may be extended by the Court the said sum of Rs, due to 

defendant No. 3 

{Similar declarations to he introduced with regard to the amount due to the plain- 
tiff, defendant No 2 hetng at Itheriy to pay such amount) 

(n) that, on payment of the sum declared due to defendant No. 2 by defendant 
No. I in the manner prescribed in clause a (i) and on payment thereafter 
before such date as the Court may dx of such amount as the Court may 
adjudge due in respect of such costs of the suit and such costs, charges 
and expenses as may be payable under rule 10, together with such subse* 
quent interest as may be payable under rule 1 1, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, IQ08, the plaintiff and 
defendant No 2 shall bring into Court all documents m their possession 
or power relating to the mortgaged property in the plaint mentioned 
and all such documents (except such as relate only to the sub*mortgage) 
shall be delivered over to defendant No 1 or to such person as he ap- 
points, and defendant No. 2 shall if so required, re*convey or re-transfer 
' • '• se from the said mortgage clear ofand 

* ' defendant No s or anv pej«on claim* 

• whom he claims and free from all 
• 'Or this suit and shall, if so required, 

‘ . t and peaceable possession of the said 

property ; and 

(iii) that upon payment into the Court by defendant No. 1 of the amount due 
to defendant No. 2, the plaimiff shall be at liberty to apply for payment 
ro him of the sum declared due 10 bim together with any subsequent 
costs of the suit and other costs, charges and expenses, as may be pay- 
able under rule to, together with such subsequent interest as may be 
payable under rule II of Order XXXl- ' * ' 

Code of Civil Procedure, 1908 ; and tha 

■ • the terms of the mort- 

- < being In force) to apply for 

.. , ... -1. *• the amount of the balance. 

3. And it is further ordered and decreed that if defendant No. 2 pays into 
Court to the credit of this suit the amount adjudged due to the plaintiff, the plaintiff 
shall bring into the Court all documents, etc, [as in sub-clause (n) of clause ?]. 
t ' , • ■ decreed that, in default of payment by 

■ ■ . • intiff may apply to the Court for a final 

' ■ ■ • • made the mortgaged property or a 

• .j _ ...• • sold; and that for the purposes of 

such sale the plaintiff and defendant No. 2 shall produce before the Court or 
such officer as it appoints, all documents in their possession or power relating (0 the 
mortgaged property. 

' ' y realised by 
therefrom of 
intiff as speci- 
_es and expen* 

' witb such subsequent interest as may 

■ ' the First Schedule to the Code of Civil 

*, shall be applied in payment of the 

. * ’ *. * any balance be left, it shall be paid to 

' ' • .ecenetbe same. 

C. P. Code Vol. 1—107 
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6. And it is hereby further ordered and decreed that, if the money realised by such 
sale shall not be sufficient for payment in full of the amounts payable to the plaintiff 
and defendant No. 3. the plaintiff or defendaot No. 2 or both of them, as the case 
may be, shall be at liberty (If such remedy ts open under their respective mortgages 
and is not barred by any law for the time being in force) to apply for a personal 
decree against defendant No. 2 or defendant No. i (as the case may be) for the 
amount of the balance. 

7. And it is hereby further ordered and decreed that, if defendant No. 2 pays 
into Court to the credit of this suit the amount adjudged due to the plaintiff but de* 
fendant No. t mahes default in payment of ibe amount due to defendaot No. 2, de- 
fendant No. 2 shall be at liberty to apply to the Court for a final decree for for^o- 
sure or sale (as the case may be) — {decUraiions tn the ordinary form to ie introduced 
according to the nature of defendant No. 2's mortgage and the remedies open to 
him tiiereunder). 

8. And It is hereby further ordered and decreed that the parties are at liberty 10 
apply to the Caun as they may have occasion, and on such application or otherwise 
the Court may give such directions as it thinks fit. 

Schedule 

Description of the mortgaged property. 


No 13 . 

DECREE FOR RECTIFICATIO.N OF INSTRUMEN'T. 

KTitli) 

It is hereby declared that (he , dated the day of 

19 , does not truly express the intention of the parties to such . 

And it is decreed that the said be rectified by 

No. 13. 

DECREE^TO SET \SIDB A TRANSFER IN FRAUD OP CREDITORS. 

(7V//r) 

It is bereby'declared that the .dated the day of 

19 ' . and made between and , is void as 

against the plaintiff and all other the creditors, if any, of the defendanu 


Na 14. 

ISJUNOTION AGAINST PBIVATB NUISVNCE. 

KTttle) 

, his agents, servants and workmen, be per- 
' ‘ ‘ t. any bricks on the defen- 

"•* to occasion a nuisance to 

* • luse and garden mentioned in 

. • • . imtiff. 


No. 1$. 

Injunction against building higher than old level. 
iXstte) 

Let the defendant t his contractors, agents and woikmen, b 

perpetually restrained from cominuing to erect upon bis premises in 
any house or building of a greater height than the buildings which formeily stood 
upon his said premises and which have been recently pulled down so or in such 
insnner as to darken, injure or obstruct such of the planiiff’s windows in the said 
piemises as are ancient lights. 

Na t6. 

Injunction restraining use of Private Road. 
tJstU.) 

Let the defendant , his agents, servants and workmen be perpetually re- 

strained from using or permitting to be used any part of the lane at ^ , the 


Let the defendant 
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soil of which belongs to the plainiitT as a carriaKe*way for ihe passage of carls, 
carriages or other vehicles, euber going to or from the land marked B in the an* 
nexed plan or for any purpose whatsoever. 


Na 17. 

Preliminary Decree m am ADMiNtSTRATiON*sun. 

(n//,.) 

It Ii ordered that the foUotslng accounts and inquiries be taken and made ; that 
is to say .* — 

/« creditor’s suit — 

i. That an account be taken of what is due to the plaintiff and all the other 
creditors of the deceased 
In suit by Ifirateex-^ 


the 


any, 


[Auer ttie hrst paragraph, the decree will, where necessary, order, in a creditor’s 
' I . . • *.■ . In suits by 

I , • an order to 

■ . ■ • • , nd such of 

• I . - • • . • , _ The form 

IS continued as in a creditor’s suit ] 

4. An account of the funeral and testamentary expenses. 

5. An account of the movable property of the deceased come to the hands of 
the defendant, or to the hands of any other person by his order or for his use. 

6 An inquiry what part (if any) of the movable property of the deceased is 
ouistaodiD^ and. undisposed of. 


be found to 
'or his use. 
the objects of 
the same be 


■ •• • • receive and 

* • • ■ ■ eceased, and 

• ■ ■ , • • . • " by bond for 

■ ' ■ ... . . • deceased be 

^ ^ ^ ....jwing further 

inquiries be made and accounts taken, that is to say- 

(<?) an inquiry what immovable property the deceased was seized of or entillea 
to at the time of his death ; 

(^) an inquiry wbat are the Incumbrances (if any) affeciing the immovable 
property of the deceased or aoy part thereof ; 

(r) an account, so far as possible, of what is due to the several incumbrances, 
and to include a statement of the priorities of such of the Ittcumbcaocers 
as shall consent to the sale hereinafter directed. 

• much thereof as 

y out the obj'ect 

• icummbrances (if 

ct to the incura' 


sale of the im> 
the sale subject 
or difficulty shall 


13. A'nd it is further ordered that for the purpose of ihe inquiries hereinbefore 
directed, the *shall advertise in the newspapers according to the 


• Hece insert name of proper officer. 
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practice of the Court or shail make such inquiries in any other way which shall 
appear to the *to give the most useful publicity to such 

inquiries. 

1 4 . And it is ordered that the above inquiries and accounts be made and taken, 
and that all other acts ordered to be done be completed before the 

day of and that the *do certify the result of the 

inquiries and the accouuis, and that all other acts ordered are completed, and have 
his certificate in that behalf ready for the inspection of the parties on the 
day of 

15. And, lastly it is ordered (hat this suit (0/ proceeding) stand adjourned for 

making final decree to the day of 

[Such part only of this decree is to be used as Is applicable to the particular.) 


No. t8. 

Final Decree in an Administration suit bv a Legatee. . 
(T/ile) 


e balance by 

• • ... f the estate 

of , the testator, and also the sum of Rs. for interest, at tbo 

rate of Rs per cent, per annum, from the dav of 

to the day of amounting tozether to the sum of Rs. 

3. Let the * of (he said Court (a\ the costs of the plaintiff and defendant 

m this suit, and let the amount of the said costs, when so taxed, be paid out of the 
said sum of Ks. ordered to be paid into Court as aforesaid, as follows 

('>) The costs of the plaintiff to Mr. , his attorney [or* pleader] 

or and the costs of the defendant to Mr. , bis attorney \pr 

pleader]. 

(i) • . ■ • • . ofRs 

.... i e several credi- 
tors mentioned in the schedule to the certificate, of the 

' . ‘ • debts 

■ • . let the 

. ■ resald) 

be paid to them- 

And if there should (hen be any residue, let ibe same be paid to the resi- 
duary legates. 


No 19 

PREEEMINARY DECREE IN AN ADMINISTRATION SUIT IJY A LEOAIEB 


{TliU.) 

1. It IS declared that ihe defendant is petsonally liable to pay the legacy of Rs. 

bequeathed to the plaintllT ; 

2. And it is ordered that an account be taken of what Is due for principal and 
interest on the said legacy ; 

3. And it is also ordered that the defendant do within weeks after the 

date of the certificate of the *pay to the plaintiff the amount of what 

the *5ball cervfy io be due for principal and Interest ,* 

4. And it IS ordered that the defendant do pay the plaintiff his costs of suit the 
same to be taxed in case the parties dtfl'er. 


Here insert name ol proper officer. 
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No. 30 . 

Final Decree in an Administration-suit dy Next-oy*rin. 
iTUU.) 

1. Let the * of the said Court tax the costs of the plainlifT and 

defendant in this suit and let the amount of (he said plaintiff's costs, xvhen so taxed 
be paid by the defendant to the plaintiff out of the sum of Rs. , the balance 

by the said certificate found to be due from the said defendant on account of the 
personal estate of the intestate, within one week after the taxation of the said 
costs by the said *and let the defendant retain for her own use out of 

such sum her costs, wlieo taxed. 

2. And it is ordered that the residue of (be said sum of Rs. after 

payment of the ptainlifT's and defendant's costs as aforesaid, be paid and applied by 
defendant as follows 

(a) Le ■ • , ■ on of the said costs by 

• * of the said residue to 

ght as the sister and 
• . te. 

(j) Let the defendant retain for her own use one other third-share of said 
residue, as the mother and one of the next-of-kin of the said B. F., 
the intestate. 

{c) And let the defendant, within one week after the taxation of the said costs 
by the * as aforesaid, pay the remaining one-third share 

of the said residue to Zf., as the oroiher and the other next«of-kin of 
the said E. F., ibo intestate. 


No 31. 

pRBLtMINARV UCCREB IN A SUIT FOR DISSOLUTION OF PARTNERSHIP 
AND THE TAKING OF PARTNERSHIP ACCOUNTS. 


{TtVe.) 

It is declared that the propoitionate shares of the parties in the ptrtnershiD are 
asfollows:— 

■ ed [or shall be deemed to 

ha\ ■ . . • • day of 

, • . . - m that day be advertised 

m the Gazette, etc. 

And it is ordered that be the receiver of the partnership estate and 

effects in this suit and do get in all the outstanding book-debts and chims of the 
partnership ; 

And it is ordered that the following accounts be taken . — 

1- An account of the credits, properly and effects now belonging to the said 
partnership ; 

3. An account of the debts and liabiUdes of the said partnership ; 

3. An account of all dealings and transaction between the plaintiff and defen- 
dant, from the foot of the seiilcd account exhibited in this suit and marked (A.\ and 
and not disturbing any subsequent settled accounts- 

And it 1$ orderd that the goodwill of the business heretofore carried on by the 
plaintiff and defendant as m the plaint mentioned, aud the stock-in-tradc, be sold on 
ihe premises, and that the *may on the application of any of the panics, 

fix a reserved bidding for all or any of the lots at such sale, and that either of the 
panics is to be at liberty tabid at the sale. 


Here insert name of proper officer. 
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And it is ordered that the above accounts bs taken, and all the other acts 
required to be done be completed , liefore the day of 

, and that the *do certify 

the result of the accounts and that all other acts are completed, and have bis 
certilicate in that behalf ready for the inspection of the parties on the 
day of 

And lastly, it is ordered that this suit stand adjourned for making a goal decree 
to the day of 


No 32. 

Final Decree in a Suit for Dissolution dp Partnership 

AND the TAKING 0» PARTNERSHIP ACCOUNTS. 

{Title.) 

■ ' • • . *. .10 the sum of Rs. 

. , * . ■ ■ • • ■ . , .set forth in the ceriigcaie of 

the * amounting in the whole to Rs. 

2. Ill payment of the costs of all parties ia this suit, amounting to Rs. 

\Theie eotts mutt be aicertaimd before the Jecree is drawn up ] 

3. In payment of the sum of Rs to the plain'iff as bis share 

of the pattnership-assests, of the sum of Rs. being the residue 

of the said sum of Rs. now in Court, to the defendant as his share of 


* ' * 'fendaot) in part payment of the 

• * m in respect of the partnership 

accounts. 

4 , And that the defendaiu (or plainnfTJ do on or before the day of 

pay to the plainiift [or defendant) the sum of Rs being 

the balance of the said sum of Rs. due to him, which will then remain doe. 


No. 33. 

Decree for Recovery op land and Mesne Profits. 

{Title.) 

It is hereby decreed as follows 

1. That the defendant do put the plaintiff m possession of the property specified 
10 the schedule hereunto annexed. 

2, That the defendant do pay to the plaintiff the sum of Rs. with Inte- 

rest thereon at the rate of per cent, per anoum to the date of re.a]tzalioQ on ac- 
count of mesne profits which have accrued due prior to the institution of the suit 

Or 

2 . That an inquiry be made as to the amount of mesne profits which have ac' 
crued due prior to the institution of the suit. 

3 That an inquiry be made as to the amount of mesne profit! from the inslilu* 
tion of the suit until [the delivery of possession to the decree-noldei] [the relinquish* 
ment of possession by the judgmeol-debior with notice to the decree-holder through 
the Court] [the expiration of three years from the date of the decree] 

Schedule. 

Noto For local amendment in Madras, videitdra. 


• Here insert name of proper officer. 
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EXECU rlON. 

No. 1. 

NOTICE TO SHOW CAUSE WHY A PAYMENT OR ADJUSTMENT SHOULD 
NOT EE RECORDED AS CERTIFIED. 

(O. ai.na.) 

{TttU\ 


Whereas In execution of the decree tn the above*DAmed suit 
has applied to this Court that the sum of Rs. 


the decree has been and sho»td be recorded as certified, this is to give 

adjusted ^ 

70a notice that yon are to appear before this Court oa the day of 


recoverable under 


to show cause why the — aforesaid should not be recorded ; 

adjustmeni 

Given under my hand and the seal of the Coutt, this 
day of 19 


19 • 

certified. 


JuiUe. 


No. 5. 

Precept. (Section 46 ) 

(TttU.) 

Upon hearioi; the decree*hotder it is otdned that ibis precept be sent to ihe 
Cftnrrnf “• -6 of ihe Code of 

• * in the annexed 

be made by the 


Dated the 


SehiduU. 

day of 


/uJge, 


No. 3. 

Order sending Decree for Execution to another Court. 

(O. xt.r.M 
{TttU.) 

Whereas the decree-holder m the above suit has applied to this Court for a 
certiScate to be sent to the Court of , 

at for execution of the decree in the above suit 

by the said Coutt, alleging that the judgment -debtor resides or :has property within 
the local limits of the jurisdiction of the said Court, and it is deemed necessary 
and pcopet to send a certificate to the said Court under Order XXI, rule 6, of the 
Code of Civil Procedure, 1908, it is 

Ordered : 

That a copy of this order be sent to 

with a copy of the decree and of any order nhich may have been made for execution 
of the same and a cectiGcate of non-satisfacuon 

Dated the day of i 9 

/ud^e. 


Certificate of NoN-SATiSFAcrtoN op decree. (O ai,r. 6.) 
iru/e) 

Certified that no * satisfaction of the decree of this Court m Suit No. 

of 19 , a copy of which is hereunto attached, has been obtained 

by execution wuhin the junsi^cuon of this Court. 

- Dated the day of 19 

/udxe. 


11 parilvl, strike out *‘noF' and state to what extenL 
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No. 5. 

Certificate of Execution of decree transferred to another Court. 


(0. 21, r. 6) 

{.Title ) 



Signature of Muharrir in charge . Signature of fudge. 

Note For local amendment m Rangoon, vide infra. 
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No. 6. 


Application for Execution of decree. (O. 21, r. ii.) 


In Jhe Court of 

I , decree-holder, hereby apply for cvecuiion of the 

decree herein below set forth 



appeal 

ecree. 

stment 

lion, if 
e and 

merest 
decree 
granted 
r with 
' cross 

13 

’i. 

41 

oa 



sirii*.. 

1-3 

C. 

-s-Syfl 1 

0 

Ii 

Mode in which the assistance 

E 

Date of deer 
Whether * 
preferred fr 
’ayment or 
made, if an 

’revious a] 
any, with 
result. 

Amount w 
due upon 
or o'her re 
thereby to 
particulars 
oectee 

c-o 

3 ij 

s? 

Against who 
cuied. 

of Couit IS required. 


123436 7 


8 g 


10 



U c 

i s 


U C. 






2 o 



[ <v. 


I 

I 


\}Vktnaltachmtnt ami salt ol 
vtovable property a sought.'] 

I pray that the total amount of 
Rs. [together with inter* 
esi on the principal sum up 
to date of pigment] and the 
costs of taking out this exe* 
cuiion, be realized by attach* 
mei)t and sale of defendaoi'a 
movable properly as per 
annexed list and paid to me, 
[tyhen attachment and sale of 
tmmovalle properly ts sought, ] 
I pray that the total amount of 
Hr. [together with inter- 
est on the principal sum up 
to date of payment] and the 
costs of taking out this exe* 
cutinn be realized by the 
attachment and sale ol de- 
fendant’s immovable proper- 
ly specified at the foot of this 
application and paid to me. 


1 declare that what U suited herein is true to the best of my 

Knowledge and belief. 

Signed , decree-holder 

f)ated the day of 19 • 


[ When attachment and sale of iinmovahlt properly is sought ] 

Description and Specification of Property. 

The undivided one*ihird share of the judgment-debtor m a house situated 
in the I illage of • value Rs ao, and bounded as follows : — 

East by G’s house ; west by H’s bouse ; south by public road ; north by private 
lane and J’s house. 

I declare that what is stated in the above description is 

true to tbe best of my knowledge and belief, and so far as I have been able to ascer- 
tain the imeicst of the defendant in the property therein specified. 

Signe t , deCree-hotiler, 


C. V. Code. Vol. 1—103 
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No. 7. 

Notice to show Cause why Execution should not issue. 

*[(0. 2i,r. 16)] 

To (Tt/U.) 

Whereas 

has made application to this Court for execution of decree in Suit No, 

of 19 t on the allegation that (he said decree has been 

transferred to him by assignment, this is to give you notice that you are to appear 
before this Court on the day 

of ig , to show cause why execution should not be 

granted. 

Given under my hand and the seal of the Court, this day 

of 19 . 


No. 8. 


To 


Warrant of Attachment of Movable 
A Decree for Money. 

(Ti/U.) 


Property in execution of 
(O. 21, r, 30.) 


The Bailiff of the Court. 


Whereas 

was ordered by decree of this Court passed on the day of 19 , 

in Suit No of 19 ■ 

to pay to the plaintiff the sum of Rs. 
as noted in the margin j and whereas the 
said sum of Ks. has not been 

paid. Those are to command you to 
attach (he movable property of the said 
as set forth in the schedule 
hereunto annexed, or which shall be 
pointed out to you by the said 
, and unless the said 
shall pay to you the said sum of Rs. 
togeiher with Rs. 

, the costs ol this atlachmeni, to hold the same until further orders 


Decree 


1 

Fncipal ... 

Interest ... 

Costs 


1 

i 

Cost oi execution ... 
Further interest 


i 

TOTAL ... 




from this Court. 

You are further commanded to return this warrant on or before the 

day of 19 • '»'th an endorsement certifying the 

day on which and manner in which it has been executed, or why it has not been 
executed. 

Given under my hand and the sc.-il of the Court, tins day of 19 . 


Schtdule, 


Judge. 


No. 9. 

Warrant for Seizure of Specific Movahlc Propertv adjudged 
BY Decree. (O. 31 , r. 31.) 

To 

The Bailiff of the Court. 

Whereas was ordered by decree of this Court passed 

on the day of 19 , in suit No. 

■ ■ or a 

■ . ■ ■ annexed, 

ane where . . * . . . 


* This Teferencc was substituted for iho p»eduded TcfcTcnce "(0.31, i. 33 )" by 
s. 3 and Sch. i of the Repealing and Amending Act 1914 (10 of 1914). 




tUK CODG otr avtu vrocsdukb. 


850 


Sch. I, App> E.] 


These are locommand you (o seize the said movable property (of a 
share of the said movable property) and to deliver It to the plrinliTor to such 
person as he may appoint in his behalf 

Given under my hand and the sea) of the Court, this day of 

19 . 

StkeduU. Judge. 


No. 10. 

Notice to state Oujection's to draft of Document. ( 0 . 21, r. 34.) 

(Title.) 

To 

Take notice that on the day of 19 . 

the decree-holder in the above suit presented an application 
to this Court that the Court may execute on your bclnlf a deed of , 

uhereofa draft is hereunto annexed, of the immovabls property specified here- 
under and that the day of 19 .is appointed 

for the hearing of the said appiication, and that you are at liberty to appear on the 
said day and to state in writing any objection to 'he said draft. 

Description ^property. 

Given under my hand and the seal of the Court, this day of iQ • 

Judge. 


Warrant to tub Oaiuff to give Possession or land, Etc. 

(0.2i.r. 35) 

^ (Title.) 

To 

The Bailiff of the Court 

Whereas the undermentioned property m the occupancy of has 

been decreed to the plaintiff in tins sun ; you are hereby directed 

10 pul the said in possession of the same, and you are hereby 

authorized to remove any person bound by the decree who may refuse to vacate the 
same. 

Given under my hand and the seal of the Court, this day of 

«9 . 

Jut^e. 

ScktduU 


No. 12. 

Notice to show cause whv Warrant of Arrest should not issue 
(O. 21, r. 37.) 

WasRSAS has made application to this Court for execution of 

decree in suit No. of 19 , by arrest and imprisonment of your person 

you arc hereby required 10 appear before this Court on the , day of 

■ >9 I to show cause why you should not be committed to the civil prison in execution 
of the said decree. 

GiVEtr under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 13. 

Warrant of Arrest in Execution. (O. 21, r. 38.) 

( 7 i//<) 

To 

The Bailiff ofihe Court. , ^ 

Whereas »»*» adiudged by a decree of the Court 

in Sint No. of <9 . dated the 

19 , to pay to the deerce-bol ’ 


day of 
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the sum of Rs. as noted in 

the margin and whereas the said sum of 
Rs. has not been paid to the 

said decree-holder in satisfaction of the 
said decree ; these are to command you to 
arrest the said judgment-debtor and unless 
the said judgment-debtor shall pay to you 
the said sum of Rs. together 

with Rs. for the costs of execu- 

ting this process, to bring the said defen- 
dant before the Court with all convenient 
speed You are further commanded to 
return this warrant on or before the 


of IQ , with an endorsement certifying the day on which and manner 

in which it hts been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 . 




' No. 14 

Warrant of Committal of Judgment dbdtor to Jail 
(O. at, r. 40 ) 

(WU.) 

To 

The Offlcer-io'charge of the Jail at 

Whereas who has been brought before this 

Court this day of 19 , under a warrant fn 

execution of a decree which was made and pronounced by the said Court on 
the day of 19 , and by which decree it was 

ordered chat the said should pay S 

And whereas the said has not obeyed the decree nor 

satisfied the Court that he is eniiiled to be discharged from custody 5 You are 
hereby, in the name ofihe King Emperor of India, commanded and required 
to lake and receive the said into the civil prison and 

keep him imprisoned therein for a period not exceeding or uotil the said 

decree shall be fully satisfied, or (he said shall be otherwise 

entitled to be releas'd according to ihe terms and provisions of section the 
Co(ie of Civil Procedure, 1908 ; and the Court does hereby fix annas per 

diem as the rate of the monthly allowance for the subsistence of the said 
during his confinement under this warrant of committal. 

Given under my signature and the seal of the Court, (his 
day of 19 • 


No. ij. 

Order for the release or a fbrson imprisoned in execution 
or A Decree. (Sections 58, 59) 

{Title.) 

To 

The Officer-in-charge of the Jail at 

Under orders passed this day, you are hereby directed to set free Judgment- 
debtor now in your custody. 

Dated fudge. 

Notes. — For local amendments ia Calcutta, Lahore, Madras and Rangoon, 

vide infra. 
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No. |6. 

Att.vchment in Execution. 

Prohiditoby Order, where the Property to be attached consists ok 
Movable Property to which the defendant is entitled subject to 
A Lien or right of some other person to the immediate possession 
thereof. (0. 31 , r. 46) 

{Title.) 

To 

Whereas 

has failed to satisfy a decree passed against on the 

day of 19 . in Suit No. of 19 , in favour 

of _ for Rs. ; It is ordered lhat the defendant 

be, and is hereby, prohibited and restrained until the further order of this Court 
from re<'eiving from the following property in the possession 

of the said , that is to say to which the defendant 

is entiiled, subject to any claim of the said , and the 

said is hereby prohibited and restrained, until the further order 

of this Court, from delivering the said property to any person or persons whom- 
soever. 

Given under my hand and the seal of the Court, this day 

of 19 . Judge 

No 17. 

Attachment in Execution. 

Prohibitory Order, where the Property consists or Debts 
NOT secured by Negotiable Instruments 


To 


{Title.) 


Whereas 

has failed to satisfy a decree passed against on the 

day of 19 , in suit No. of 19 , in favour 

of for Rs ; It is ordered that the defendant 

be, and is hereby, ptoliibilcd and restrained, until the further order of this Court, 
'' now to be due from you to the said 


you the said , be 

.il the further order of this Court, 
thereof, to any person wliomso- 


ol 


»9 


urt, this 


day 

fudge. 


To 


Attachment IN Execution. 

No. IS. 

pRoiiiiHTORY Order, wihike the Property consists of Shares in the 
Capital of a Corporation. CO. at. r. 46.) 

KTitU.) 


Secretary of 
Whereas 
against 
day of 

, in favour of 


Defendant and to , 

Corporation 

has failed to satisfy a decree passed 
on the 

19 , in Suit No. of 

. for Rs. : It is ordered 


that you, the defen lant, be, and you are hereby, prohibited .rnd restraioed, 
uoiil the further order of this Court, from making any transfer of 
shares in the aforesaid Corporation, namely, , or from receiving 

payment of .iny dividends tacri.oa : and )ou . the Secretary 
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nnd restrained from permitting 

. . -jiirt, this day of 

'9 •• Judge. 


No. 19. 

Order to attach Salary or Public Officer of Servant of 
Railway Company OR Local Authority. (O. 21, r.48.) 

(Title.) . 

To 

Whereas 

judgment-debtor in the above-named case, IS a (describe office of judgment-debtor) 
receiving his salary (or allowances) at your bands : and whereas 

, decree-holder in the said case, has applied 
in this Court 'for the attachment of the salary (or allowances) of the 
said to the extent of due to 

him under the decree | You are hereby required to withhold the said sum of 

from the salary of the said in monthly instalments oi 

and to remit the said sum (or monthly instalments) to this 

Court 

Given under my hand and the seal of the Court, this day of 19 . 

fudge. 


No. 20. 

Order oF.ATiAciiMBNi 01 Necotublb Instrumeni. 

(O. 21, r. SI.) 

(Tr/Zr.) 

To 

The Bailiff of the Court. 

Wherb\s an order has been passed by this Court on the 
day of )9 . for the attachment 

of ; 

You are hereby directed to seixe the sa>d 
and bring the same into Court. 

Given under my hand and ibe s^al of the Court, this day of 

‘9 

fudge. 


NO. 21. 

Attacjinent. 

PROHiniToRY Order, where the PRoreRTV consists of Money or of 
any Security in the custody os a Court of Justice or Officer of 
Government (O 2t, r. 52.) 


Sir, 

The plaintiff having applied, under rale- 52 of Order XKI of the Code of Civil 
Procedure, 1908, for an attachment of cetialn money now in your hands (here stale 
hou! the money is supposed to be in the hands of the person addressed, on what account, 
etc) I request that you wilMiold ibe said money subject to the further order of 
this Court. 

I have the honour to be, 

Sir, 

Your most obedient servant, 
fudge. 


Dated the 


day of 


19 
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No. 22. 

Notice of Attachment of a Decree to the Court which Passed it. 
(0.3*,r.S3) 
iTitte.) 

To 

The Judge of ihc Court of 
Sir, 

I have the honour to inform you that ihe decree obtained in your Court on the 
day of 19 ,by 

In Suit No. of 19 , in which be was 

and was has 

been attached by ihis Court on the application of 

(he tn the suit specified above. You are 

therefore requested to stay the evecuiion of the decree of your Conti untvl you 
■' ■ ' • ‘Sent nonce has been cancelled 

■ . ■ * * the holder of the decree now 


Dated the 


day of 


1 have the honour, etc , 
Judge. 


No. 23. 

Notice of Attachment of a decree to the Holder of the 
Decree. (O. 2i,r. 53.) 

To 

Whereas an application has been made in this Court bj/ the decree>holder in 
the above suit for the anacbment of a decree obtained by you on the 
day of <9 > in the 

Court of in Suit No. of 19 , tn 

which was and was ; U is ordered 

that you, the said , be, and you 

' ’ ■ ■ • • . »he further order of this Court, from 


day of 


y. 

le Court, this 


Judge. 


Attachment in execution 

pROiHDiTORv Order where the Proterty consists or immovaple 


To 


Proterty. < 0. ai, r. 5< ) 
iTitU.) 


Defendanr, 

Whereas you have failed lo satisfy a decree' passed against you on the 
day of 19 , in suit No. 

’9 ,in favour of for Rs. 5 

|t IS order that you, the said , . . #1. 

oe, and you are hereby prohibited and restrained, until the further oruer oi this 
Court, from transferring or charging ihe'pronsny specified in the schedule hereunto 
•noeaed, by sale, gift or otherwise, and that all persons be, and ihai they are 
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hereby prohibited from receiving the same by purchase, gift or otherwise 
Given under my hand and the seal of the Court, this 
i9 . 


Schedule. 


day of 


fuige 


No. 2$. 

Order For Payment to the Plaintiff, etc., of Money, etc., 

IN THE HANDS OP A THIRD PARTY {0.2I,r. 56 ) 

(Ti/At.) 

To 

Whereas the following property has been attached in execution 

of a decree in Suit No. of iq , passed on the day of 

19 , in favour of for Rs. ; It is ordered 

}h.it the property so aii.'iched, consisting of Rs. in money and Rs. 

in currencymoles, or a sufficient part thereof to satisfy the s.iid decree, shall be paid 
over by you. the said , to 

Given under ray hand and the seal of the Court this day of 

19 

fudge. 


To 


Notice to attaching Creditor. (0 21, r. 58.) 

(7VV*.> 


Whereas has made application to 

this Court for the xetnoval o( attachment on placed at your 

Instance in exerution of ihe decree in suit No 0/19 , this is to give you 

notice to appear before ih<s Couit on , the 

day of 19 , either in person or by a pleader 

of ihc Court duty instructed to support your . attaching creditor 

Given under my hand and the seal of the Court, this day of 


Judge 


No. 27. 

Warrant of sale of Property in Execution of a decree for 
Money (O. 21, r. 66) 

(7>V/e.) 

To 

Tbe Bailiff of the Court. 

Thesa are to command you to sell by auction, after giving days' 

previous nonce by affixing the same in this Court house, and after making due 
proclamation, the properly attached under a warrant from 

this Court, dated the day of J9 , in execution of a 

decree m favour of in Suit No. of 19^ , or 

so much of the said » ' being the 

ol i 

You are further ' day 

of , , . , „ n which it 

has been executed, or the reason why it his not been executed. 

Given under my hand and the seal of the Court, this day of 19 • 

Jud'e. 
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No. 28 

Notice of the day fixed for skitling a sale Proclamation. 

(O. 2t,r. 66.) 

{Tim 

. , JudRment-debtor. 

Whereas in the above-named smi , the dccrce-hoIder, has applied 

lor the sale of ^ You are hereby 

(nforined 

that the day of ig , has been fixed for 

settling the terms of the proclamation of sale. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judgt. 


No 29. 

Proclamation OF Sale. (O. 21, r. 66) 

{TttU) 

Notice IS hereby given that, under rule 64 of order XXXI of the Code of Civil 
Procedure, 1908 an order has been p.assed by this Court for the sale of the attached 
- . - , . property mentioned in the annexed schedule, in 

f ’ sausfaciion of the claim of the decree-holder in the 
decided by the of suit mentioned in the margin, amounting with 

plain- costs and interest up to date of sale to the 
tiff and was defendant. sum of 

The sale will be by public auction, and the property will be put up for sale m 
the lots specified in the schedule The sale will be of the property of the judg- 
ment-debtors above-named as mentioned m the schedule below ; and the liabilities 
and claims attaching to the said properly so far as they have been ascertained, are 
those specified 10 the schedule against each lot. 

In the absence of any order of postponement, the sale wilt be held by at 

the monthly sale commencing at o’clock on the at In the 

event, however, of the debt above specified and of the costs of the sale being tender- 
ed or paid before the knocking down of any lot, the sale will be stopped. 

At the sale the public generally are mvited to bid. either personally or by duly 
authorized agent. No bid by, or on behalf of, the Judgment-creditors above-men- 
tioned, however, will be accepted, nor will any sale to them be valid wuhout the 
express permission of the Court previously given. The following are the further . 

Conditions of Salt. 


1. The particulars specified in the schedule below have been stated to the 
best of the information of the Court, but the Court will not be answerable for any 
error, mis-statement or omission in this proclamvuon 

2. The amount by which the biddings ate to be increased shall be determined 
by the officer conducting the sale. In ihe event of any dispute arising as to 
the amount bid, or as to the bidder, the lot shall at once be again pul up to 
auction 

3. The highest bidder shall be declared to be the purchaser of any lot. 
provided always ihai, he is leg-ilfy qualified to bid and provided that it shall be 
in the discretion of the Court or officer bolding the sale to decline acceptance 
of the highest bid when the price offered appears so cleaily inadequate as to 
make it advisable to do so.* 

4. Fur reasons recorded, it shall be m the discretion of the officer conducting 
the sale to adjourn it subject always to the provisions of rule 69 of Order XXI. 

^ paid at 

• - p - 'IS, and m 

■ - • • • ■ puicbaser 

V • . ■ iC amount 

, . ■ • ' It of such 


• K/p/c A. 1. H. 1932 Kang. »?- 9 Uarg. 6 o 5 -i 5 S InJ Cas 634. 
C. 1 ‘. Code Vol. 1 — 109 . 
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7. The full amount of the purchase-money shall be paid by the purchaser 
before the Court closes on the fifteenth day after the sale of the property, exclusive 
of such day, or if the fifteenth day be a Sunday or other holiday, then on the first 
office day aher the fifteenth day 

8. In default of payment of the balance of purchase money within the period 
allowed, the property shall be re 

The deposit after defraying the e ■ ■ 

forfeited to Government and ihe 

property or to any part of the snir • ^ ^ ^ 

Given under my hand and the seal of the Court, this ‘day of 

19 . 

Judge. 


Schedule o 1 property. 


Number 
of lot. 


Description of 
properly to be 
|soM, with the name 
of each owner 
where there are 
more judgment* 
deb'ors than 
one 


The revenue assessed 
upon the estate or 
iParl of the estate, if the 
property to be sold 
IS an interest in an 
estate or of a part of 
an estate paying 
revenue to Go- 
vernment 


/ I Claims, if aay, 

I which have been 

Detail of anyl put forward to 
incumbran* jthe property and 
ces to which any other known 
the propertyj particulars, 
is liable. bearing on its 
nature and 
value. 


Notes. — For local amendments in Allahabad and Madras, v/de infra. 


To 


No. 

Order on the Nazir for causing service of Proclamation of 
Sale. (O. 31, r6d) 

ITtt/e.) 


The Naz'r of the Court. 

Whereas an order has been made for the sale of the property of the judgment- 
debtor specifii d in the schedule hereunder annexed, and whereas the day of 

19 , has been Sxed for the sale of the said property, 

copies of ' ■ • . 

and you are hereby ■ ■■ ■ 

within each of ihe p ■ ■ . 

said proclamation on a , . ■ • . . ' . , • • . 

on the Court-house, and then to submit to this Court a report showing the dates on 
which and the manner in which the proclamations have been published. 

Dated the day of 19 . 


Schedule 


Judge. 
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No, 31. 

Certificate dv Officer holding a Sale of the Deficiency of Price 
ON A Re-sale of Property by rk\son of the Purchaser’s Default. 

(O. 21, r. 71.) 

(TV///.) 

Certified that at the re-sale of the properly In cxccuiion of the decree In the 
above-named sul(, in consequence ol default on the part of .purchaser, 

there was a deficiency In the price of (be said property amounting to Rs. , 

and that the expenses attending such re-sale amounted to Rs. .making a 

total of Rs. , which sum is zecoverabic from the defaulter. 

Dated the day of 19 

Officer holding the tale. 

No. 3*. 

Notice to Person in Possession of Movable property sold in 
Execution. (O. 21, r. 79 ) 

{Title.) 

To 

Whereas has become the purchaser at a public 

sale in execution of the decree in the above suit of now in your 

possession you are hereby prohibited from delivering possession of the said 
to any person except the said 

Given under my hand and the seal of the Court, this day of 

19 • 

Judge. 


No 33. 

Prohibitory Order against Payment of Debts sold in Execution to 

ANY OTHER TUAN THE PURCHASER. (O 2I,r. 79,) 

KTuU ) 

To and to 

Whereas has become the purchaser at a public sale In 

execution of the decree, m the above suit of being debts due 

from you to you \ it is ordered that you 

be, and you are hereby, prohibited from receiving, and you 
from making payment of. the said debt to any person or persons except the said 

Given under my hand and the seal of the Court, this day of 

19 - 

fudge 


No. 34 

PROiHDiTORY Order against tub Transfer of Sharks sold in Execution. 
(O. 2 i,r, 79) 

{TttUli 

To 

and , Secretary of Corporation, 

Whereas has become the purchaser at a public sate io execution 

of the decree, in the above suit of certain shares in tho above Cotporation that is 
to say, of standing in the name of you 

; U U ordered that you be and you are hereby, 

prohibited from making any transfer of iLe said shares to any person except the 
said the purchaser aforesaid or from receiving any 

dividends thereon ; and you , Secretary of the said Corporation 

from permitting any such transfer or making any such payment to any person except 
the said . the purchaser aforesaid. 

Given under my band and the seal of the Court, this 
day of 19 


fudge. 
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No. 38. 

Certificate of Salk of Land. (O, 21, r. 94.) 

{Title.) 

This is lo cerufy that has been declared 

the purchaser at a sale by public auction on the day of 

19 ,of 

in execution of decree in ih-s sult» and that the said sale has been duly confirmed 
by ihis Court. 

Given under my hand and the seal of the Court, this 
day of ig , 

Judge, 

Note For local amendments m Nagpur and Palua, ■bide infra. 


To 


No 39. 

Order for Delivery to certified Purchaser of Land at 
A Sale in Execution. (O. 21, r. 95 ) 

{Title ) 


The Bailiff af the Court . 

Whereas has become 

the certified purchaser of at a 

sal^e in execution of decree in suit No. of 19 ; You are hereby 

ordered to put the said . the certified purchaser, as aforesaid, m possession 

of the same. 

Given under my hand and the seal of the Court, this day of 

19 . 

/« (f 


No iO 


Summons to ApreaR and answer Cihrgb of Ocstructino Execution 
OF Decree. (O. 21, t 97 > 

(Title.) 


Whereas, , the decree-holder 

■n the above suit, has complained to this Court that you have resisted (or obstructed) 
the officer charged with the execution of the warrant for possession . 

You are hereby summoned to appear in this Court on the day of 

19 , .at A M , to answer the said complaint. 

Given under my hand and the seal of tbe Court, this day of 19 

Jud^e. 


To 


No. 41 - 

Warrant OF Committal <0 21, r g 3 ) 
(Title) 


The Olficer-in-Cnarge of the Jail at 
Whereas the undermentioned properly has been decreed to 

, the plaintiff in this suit, and whereas the Court is satisfied that wiihout 

any just cause resisted (or obstructed) and is still resisting (<?r obstructing) the 
said , in obiaining possession of the property, and whereas the 

said has made application to this Court that the said be 


Df 

ludee. 


into 

days. 

19 . 


Noir .-~ror lo.al aineiJintn' ii Oudh. vide tnlra. 
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No. 43. 

Authority of the Collisotor to Stay Public Sale of Land, 
(Section 72), 
iTHU.), 

To 

Collector of 
Sir, 

In answer to your commumcation No. dated 

representing that the sale in execution of the decree in this suit of 
land situate within your district is objectionable, I have the honour to inform yoi 
that you are authorized to make provision l^or the satisfaction of the said decree ii 
the manner recommended by you. 

1 have the honour to be 
Sir, 

Your most obedient servant, 
fudge. 

Note For local amendment in Allahabad, vide infra. 


APPENDIX P. 

SUPPLEMENTAL PROCEEDINGS. 


No T. 


To 


Warrant of Arrest before Judgment, ( 0 . 38, r. i.) 
{Title) 


The Bailiff of the Court 

Whereas the plaintiff in the above suit, cUlms the sum 

of Rs. as noied in the margin, and 

has proved 10 the satisfaction of the Court that there 
is probable cause for believing that the defendant 
is about to 

These are to command you to demand and 
receive from the said the sum of 

Ks. as sufUcient to satisfy the 

plaiotiflPs claim, and unless the said sum of 
Rs. is forthwith delivered 

to you by or on behalf of the said 
, to • 

ane to bring him before ihis Court, in order that • • 

not furnish security to the amount of Rs. 

before the Court, until such time as the said ... . 

of, and until satisfaction of any decree that may be passed against him in the suit. 
Given under my band and the seal of the Court, this day of 

19 1 . . 


Principal 

Interest ... 

Costs ... 

h 

— 

TOTAL ... 




Judge. 


No. a.* 

SECURITY FOR Appearance OF A Defendant arrested before 
Judgment. (O. 38, r. 2.) 

{TitU) 

Whereas at the instance of , the plaintiff in the above suit, 

the defendant, has beeu attested and brought before the Court; 
And whereas 00 the faiUircof thesaid defendant to show cause why he should 
not furnish security for his appearance, the Court has orderd him to furnish such 
security : 


♦ Vide 1930 A. L. J. 913. 
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Therefore 1 have volunUrily 

mysetf, my heirs and executors, to the sai 
appear at any time when called upon while the 
of any decree that may be pa»ed ag 3 >Dil # 

such appearance I bind myself, my heirs and * 
at Its order, any sum of money that may I 
io the said suit. 

Witness my hand at this day of 19 

(SigrteO) 

Witnesses. 


No. 3 

Summons to Defendant to APpeAR on Suretv^ Application 
FOR OlSClIARGB. (O. 38 r. 3.) 

{Title.) 

To, 

Whereas Mho became surety on the day of 

for your appearance in the .above suit, has applied to this Court 
to be discharged Uota bis obligaiion : 

You arc hereby summoned to appear 10 this Court in person on the day of 
t 9 • at A. M , when the said application will be heard and determined. 
Given under my hand and the seal of the Court, this day of 

No. 4. 

Order for Comuittau (O. 38, r. 4.) 

{Titte) 

• bas made application to the Court 
" * . the defendant, to answer 

• the suit ; and whereas the Court 

• uTiiy, or to offer a sufficient deposit 

• >s Ordered that the said defendant 

jntii the decision of the suit : or 
» saiisfaciioa of the decree. 

• I. rt,this day of 

Judge. 


No, 5. 

Attachment before Judgment with Order to call for Security 
FOR Fulfilment of Decree. (O. 38, r. 5.) 

{.TtUe) 

To 

The Bailiff of the Court 

Whereas has proved to the satisfaction of the Court that the 

defendant in the above suit ; 

These are to command you to call upon the said defendant on or 

before the day of >9 . either to furnish security for 

the sum of rupees to produce and placeat the disposal of this 

Court when required or the value thereof, or such portion of tho 

value as may be sufficient to satisfy any decree that may be passed against 
him ( or to appear and show caose^ why he should not lurnish security ; and 
you are further ordered to attach the smd and keep tba same under 
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soppoil thereof [»/ a^Ur noiue <tn</ deftnJani not aPptAring ; a<W, and also the evi- 
dence of as to service of nolice of this motion upon the defendant, C. 0.] 

This Court do’’* C.D. 

his servants, . ■ • , ■ . • . • led down 

the house in r ' • • ■ .... writicn 

' ... ....s motion 


k of 

. until the hearlut; 


Dated this day of 19 . 


lud^e. 


Ityier* the injunction it iought to rtstroin the negotiation 0} a note or 
bill, the ordering part of the order may tun thus — J to restrain the dcfendanis 
* and from parting with out of the 

• tegotialing the promissory 

■ ■ • . *' . * * t . etc., men- 

s . • cnce heard at this motion 

; ^ 1 . j...,, V. M.»» »<e .uiiuci uiucc wi this Court. 


C. D.,hi$ servants, agents, 
called , 



etc j mentioned to have been published by the defendant as hereinafter specified, 
namely, that part of the said book which 1 $ entitled and also that patt 

which is eaiUled [or which is contained to page to page 

both inclusive] until etc. 

[In patent ensrs] to resttaio the deiendant C. D., his 

agents, servants and workmen, from making, or vendinr anv nerforated bricks 
' , • • olaintilTs plaint 


or msking any addilioo thereto < 
[In eatet Of Trademarki^ 


• the respective 

* * * ’ meotioaed, and 

w. either of them, 

r subtraction therefrom, until the bearing, etc. 



. D , his 
and from accepting, drawing, 
c wriuea security in the name 
• , ractiog any debt, buying and 

. . , - . any verbal or written promise, 

^ g to be done any act, in the 

. . . - • • • B. and P , o* whereby the said 

- J — I. _r be mide liable to or for the 

p4ymea'i~ofany~sumo^fraonV*of‘^f ‘be performance of any coniract promise or 
Undertaking until the, etc. 


C. I'vCode— no 


874 


THB CODE OP CIVIL PKOCBOURB, 


IScb. I, App- G. 


No- *[9] 

Appointment of a Receiver. ( 0. 40, r. 1.) 

To 

Whereas has been attached in execution of a decree 

passed in the above suit on the day of 19 , in favour of 

; you are hereby (subject to your giving security to the satisfaction of 
the Court) appointed receiver of the said property under Order XL of , the Code of 
Civil Procedure, 1908, with full powers under the provisions of that order. 

You are required to render a due and proper account of your receipts and 
disbursements in respect of the said property on . You will be entitled 

to remuneration at the rate of per cent, upon your receipts under 

the authority of this appointment. 

GiVEH under my hand and the seal of the Court, this day of 19 . 

Note.— For local .amendment in Madras, vidt tnfra • 


No. *(to). 

Bond to hr given by Receiver. (O. 40. r. 3.) 

(7>///.) 

Know all men by these presents, that we, and and 

, ace jointly and sevetally bound to of tbe Court of 

m Rs. to be paid to the said or bis successor in office for the 

lime being. For which payment to be made we bind ourselves, and each of us. 
in the whole, our and each of our heirs, executors and administrators, jointly and 
severally, by these presents. 

Dated this d<iy of 

19 . 

• against 

• . • • • . • ..nied, by order of the above- 

mentioned Couit to teceWe the tents and profits of the immovable property and to 
get in the outstanding movable iropertyof m the said plaint 

named 

Now the condition of (bis obligatioo is such, that if the above-bouoden 
shall duly account for alt and every the sum and sums of money which he shall 

and in 
>e said 
ime be 
direct. 


APPEHDIK G 

APPEAL, REFERENCE AND REVIEW. 

No. I. 

Memoranuvu of Appeal,. (O. 41, r. i.) 

{Title.) 

Tbe 

above-named appeals to the Court at from tbe decree of 

in suit No. of 19 .dated tbe Jay of 19 , 

and sets forth ihc following grounds of objection to the decree appealed from, 
namely 

* Forms 6 and 7 were re-numbered 9 and 10 respectively by 5. 2 and Sch. 1 of 
the Repealing and Amending Act, 1914 (lo of 1914) 
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No. 2. 

Security Bond to cb Given on order being made to stay Execution 
OF Decree. (O. 41, r. s ) 

{TttU.) 

To 

This security bond 011 stay of execution of decree executed by 
witnesseth 

. . . • . “• . , aving sued , 

■ • ■ • • •• • day 

■ , I • » , . • • it having preferred 

an appeal from the said decree in the Court, the said appeal is still pending. 

Ni 
daot 
to fur 
of Rs 

and comenaDt tbai~ir the decree of (be first Coarr be confirmed or varied by the 
Appellate Court the said defendant shall duly act in accordance with decree of the 
Appellate Court and shall pay whatever may be payable by him thereunder, 
and if he should fail therein (hen any amount so payable shall be realized from 
the properties hereby mortgaged, and if the proceeds of the sale of the said 
properties are insufficient to pay the amount due. I and my legal representatives 
will be personally liable to pay the balance To this cITect I execute this security 
bond this day of 19 . 

StheduJt 

Witnessed by 


No. 3. 


To 


Security Bono to be given during the Pendency of 
Appeal. (O. 41, r. 6) 
iTUU.) 


Tuts security bond on stay of execution of decree executed by witnesseth — 
That , the plaintiff in Suit No. of 19 , having sued .the 

defendant, in this Court and a decree having been passed on the day 

(’f 19 , in favour of ihe pUmtifT, and the defendant having preferred 

an appeal from the said decree in the Court, the said appeal is 

' * m of the said decree and 

■ , u, . my own free will, stand 



Witnessed by 


gaged, and if the proceeds of the 
he amount due, I and my legal 
~ balance. To this eSiect I execute 


SthtduU. 


{Stentd) 
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No. 7. 

Notice to a Party to a Suit not made a Party to the appeal 
But joined by the Court as a Respondent. 


(O. 41, r. 2a) 
{TtiU.) 


To 

Whereas you were a party in Suit Na of 19 , in the Court of • 

and whereas the hat preferred an appeal 10 this Court from the decree 

passed against him in the said suit and it appears to this Court that you are interes* 

ted in the result of the said appeal : 

This is to gite you not'ce that this Court has directed you to be made a respon* 
dent in the said .appeal and has adjourned the hearing thereof till the 
day of 19 , at A.U If no apperance is made on your behalf 

on the said day and at the said hour the appetd will be heard and decided in your 

absence. 


Given under my hand and the seal of the Court, this 
*9 


day of 

fudge. 


No. 8. 


Memorandum OF Cross Objection. (0 41, r 22.) 
{TtlU) 


Whereas the has preferred an appeal to the 

Court at from the decree of 10 Suit No. 
dated the day of <9 , and whereas notice of the day 

beanng the appeal was served on ihe on the 

of 19 .the Ales this memorandum of cross 

under rule 22 of Order XLI of the Code of Civil Procedure, 1908, and sets 
following grounds of objection to the decree appealed from, namely 


ofi9 . 
fixed for 
day 
objection 
forth the 


No 9. 

DECREE IN APPEAI. (O 4I, r. 35 ) 

{T,tU) 

Appeal No of 19 , from the decree of the Court of 

dated the day of 19 , 

Memorandum of appeal. 
plaintiff. 

Defendant 

The above-named appeals to the Court at 

from the deciee of in the above suit, dated the day 

of jg , for the following reasons, namely: — 

This appeal coming on for heating on the day of 19 , 

before , in the presence of for the 

appellant and of for the respondent, it is ordered - 

The costs of this .appeal, as detailed below, amounting to Rs 
.ire to be paid by - The costs of iho original suit are to be 

paid by 

Given under my hand and the seal of the Court, this day of 19 

hdge 

Note »For local amendment in Patna, vide infra. 
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C0t/s of Appeal. 


i 

Appellant. 

Amount 

i 

Respondent. 

Amount 


Rs. 

' As. 

p. 


Rs. 

As 

P. 

1. Stamp for memo, 
randum of appeal. 


1 


Stamp for power 




2 Do for power. 




Do for petition 




3. Service of pro- 

cesses 

4. Pleader’s fee on 

Rs 


! 


Service of processes. 

Pleader's fee on Rs. 

j 



Total 




Total. ... 





APrUCATlON TO APPEAL IN FORMA PAUTBRIS. (0 44, T. I.) 

iTt/U.) 

I the above-named, present the accompanying memorandum 

of appeal from the decree in the above suit and apply lo be allo^ved to appeal as 
a pauper 

Annexed is a full and true schedule of all the movable and immovable pro- 
perty belonging to me with the estimated value thereof. 

Dated the day of 19 . 

{Stgne/i.) 

Note. — Where the application «s by the plaintiff he should state whether he 
applied and was allowed to sue in the Court of first instance as a pauper. 


No. II. 

Notice of appeal in forma pauperis (O.44, r i.) 


{TU/t) 

Whereas the above-named , has allied to 

a pauper froni the decree in the above suit dated the 
>9 . ■ 

hearing the 

cause why ihr ’ • ’ 

will be given • ... . 

Given under my band and tbe seal of the Court, this 


be allowed to appeal as 
day of 

■ , has been dxed for 

you desire to show 
luper an opportunity 

day of 19 . 


]udg\ 


Notice to show cause why a certificate of appeal to the King 
IN Council should not be granted (O, 45 , r . 3.) 

{TUU.) 

To 

TARE notice that has applied to this Court for a certilicaie 

ihat as regards amount or value and nature inc above case fulfils requirements 
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of section no of tie Code of Civil Procedure, 1908, or that it is otherwise a fit one for 
appeal to His Majesty in Council. 

The day of 19 , is fixed for you to show cause why the 

Court should not grant the certificate asked for. 

Given under iny hand and the seal of the Court, (his day of 19 . 

Rtgtslrar^ 

NotE, —For local amendment in Madras, see ////rii. 


No. 13. 

Notice to respondent of admission of Appeal to the 
KING IN CotlNCIU (O. 45. r- 8.) 

KTitle.) 

To ' 

WUERiLtS the in the above case, 

has furnished ibe security and made the deposit required by Order XLV, rule 7, 
of the Code of Civil Procedure, 1908 : 

Take notice that the appeal of the said to His Majesty in Council 

has been admitted on the day of 19 . 

• Given undet my band and the sea! of the Court, this day of 19 . 

Begifirar. 


Na >4* 

Notice to show cause why a Review should not be granted. 

(0. 47, r. 4 ) 

(nv/r.) 

To 

Take notice that has applied to ibis Court for a review of its decree 

passed on the day of 19 , in the aboie case. The 

day of 19 , is fixed for you to sbow cause why the Court should 

out grant a review of its decree in this case. 

Given under my band aod tbe seal of the Court, this day of 

19 

lutfgt 


APPENDIX H. 

MISCELLANEOUS. 

No I. 

Agreement of Parties as to issues to be tried. 

( 0 . 14, r. 6 .) 

KTtm 

Whereas w«, the parties m the above suit, are agreed as to ibe question of 
'Act ^or of taw] to be decided between us and the poiut at issue between us is whether 
A claim founded on a bond, dated the 

day of 19 , and Sled as Exhibit in the said suit, is 

or is not beyond the statute of hmuaSon {or Hale Ifu point al tstui whatever li 

may te) : 

We therefore severally bind ourselves that, upon ibe findiog of tbe Court in tbe 
negative [or issnr. will nav to ihr said the 

&u[QofRupe< ' • • I ■ 1’ ■ . » • thereon) 

And), tbesai ■ . . * (or such 

iuni as the C _e he bond 
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Costs of Appeal, 


Appellant. 

Amount. 


Respondent. 

Amount 

I. Stamp for memo- 
randum of appeal. 

2 Do for power. 

3. Service of pro- 

cesses 

4. Pleader’s fee on 

Rs 

Total 

Rs. 

1 

1 As. 

1 

1 

P. 

Stamp for power ... 

Do. for petition 

Service of processes. 

Pleader’s fee on Rs 

Total. ... 

Rs. 

1 

As. 

1 

P. 


Application to appeal in forma pauperis, (O 44, r. I ) 

I the above*named, present the accompanviRgr memorandum 

of appeal from the decree in the above suit and apply to be allowed to appsal as 
a pauper. 

Annexed is a full and true schedule of all the movable and immovable pro- 
perty belonging to me with the estimated value thereof. 

Dated the day of 19 

(Signed) 

Note. —Where the application is by the plaintifT he should state whether he 
applied and was allowed to sue m the Court of first instance as a pauper 


No. ir. 

Notice of appeal in forma pauperis (O.44, r j.) 

(Title) 

Whereas the above-named ^ has applied to be allowed to appeal as 

a pauper from the decree in the above suit dated the day of 

iq and whereas the day 19 , has been dved for 

you desire to show 

. mper an opportunity 

Given under my hand and the seal of the Court, this day of 19. 

]udg-. 


No 12. 

Notice to show cause why a certificate of appeal to the King 
IN Council should not be granted {O. 45, r. 3.) 

(Title:) 

To 

TAKE notice that has applied to this Court for a certificate 

ihat as regards amount or value and nature the above case fulfils requirements 
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No. 5 . 

List OF Documents prqouckdby J**^*"^*^ (O. 13 , r. i.) 

Dcfeuda&t 

KTitte.) 


Date, iraay. whidt <>• . . . 

No Description ol document the document , Signature of parly or 
bears. 



I 


No. 6. 

NoTjcs TO Parties of the day fixed for Etaujnatjo.v of a Witness 
ABOUT TO LEAVE TUB JORISDICTIO.V. (O. l8, r. l6j. 

(TV/*) 

To 

plaintiff (or dtlendant). 

Whers^ ib the above salt application has been maie to the Court by 

that the examinviicn of ,a witness required by the said 

tn the said suit may be taken immediately ; and it has been 
shon-n to the Court's satisfaction that the said witness is about to lease the Court's 
jurisdiction (or any othenood and iufpatat cauu to it ifattd ) : 

C. P. Code— 111. 
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Tare notice tbit the examinit'ioa of the slid witness 
will be taken by the Court on the day of ig . 

Dated the day of 19 . 

Jud£t. 


No. 7. 

Commission to examine alsest Witness. ( 0 , 26, rr. 4. 18) 

(7V//0 

TO 

Whereas the evidence of is required by the in the aboie 

suit , and whereas ; ycu are requested to lake the evidence on interro^ilories 
[or vtvt voci\ of such witness , and you are hereby appointed Commissioner 

for that purpose. The evidence will be taken in the presence of the parties or 
their attenis if in attendance, who will be at liberty to question the witness on the 
points specified, and }ou are further requested to make return of such evlden''e as 
soon as it may be taken. 

Process to compel the attendance of the witness will be issued by any Court 
havint; jurisdiction on your application. 

A sum of Rs . being your fee in ibe above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 

19 

Judsi. 

Note —For local amendment «n Patna, «'/<£!’ tnjta. 


No. 8. 

Letter of Request. (O. 26, r 5 ) 

{T,tU) 

(Heading To the President and Judges of, etc , etc , 
oroj the ease may te.) 

Whereas a suit is now pending iit the in which A. B. is p'aintiff 

and C. D. is defendant ; and in the said suit the pJaiotifT claims. 

{Aisirait of e/aim.) 

• , • , ■ that it is necessary for 

• > • • * . le matters in dispute bet* 

.tCw.. r..-- , . • ■ • ■xamined as witnesses upon 

oath touching such matters, that is to say : 

E. F., of 

G. of and 

/. y.. of 

And it appearing that such witnesses are resident wiibm the jurisdiction of your 
honourable Court ; 

Now I , os the of the said Court, have the honour to 

request and do hereby request, that for the reasons aforesaid and for the assistance 
of the said Court, you, as the President and Judges of the said , or some one 

or more of you, will be pleased to summon the aild witness (and such other witnes- 
ses as the agents of the said pUinufT and defendant shall humbly request you in 
writing so to summon} to attend at sneb time and place as you shall appoint before 
some one or more of you or such other person as according to the procedure of your 
I • . ■ ’ ' T ■' that you will cause 

■ * • ■ . ■ • ■ accompany this letter 

' • • . t ‘ * . • s on in the presence of 

me a5e..ia v..e ■ • ' - ■ “ •! shall, on due notice 

given attend such examination. 
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And 1 further h&ve the honour to request that you will be pleased to cause the 
answers of the said witnesses to he reduced Into writing, and all books, letters, 
papers and documents produced upon sucli examination to be duly marked for 
identification, and that you will be further pleased to authenticate such examination 
by the seal of your tribunal, or in such other way as is in accordance with your 
procedure, and to return the same together with such request in writing, if any, for 
the examination of other witnesses to the said Court. 


No. 9 

Commission for a Local Invesiigation, or to examine Accounts. 

(O. a6. IT. 9, 1 1 ) 

To 

Whereas It is deemed requisite, for the purposss'of this suit, that a commission 
for should be issued ; \ou are hereby appointed Commissioner 

for the purpose of > 

Process to compel «he attendance before you of any witnesses for the pro- 
duction of any documents whom or which you may desire to examine or inspect, 
will be Issued by any Court having jurisdiction on >our application. 

A sum of Hs . being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judgt, 


To 


Commission to Make a partition, ( 0 . 26. r. 13 ) 
{JitU.) 


Whereas it is deemed requisite for the purposes of this suit that a commission 
an or separation of the property specified in. 
Glared In, the decree of this Couit, dated 
; You are hereby appointed Commissioner 
^ make such inquiry as may be necessary, to 

divide the said property according to the best of your skill and judgment in (he 
shares set out in the said decree, and to allot such shares to the several parties. 
You arc hereby authonxsd to award sums 10 be paid to any party by any other party 

. ■ ■ • . e produc- 

■ . ■ ■ • .pect, will 


Given under my hand and the seal of the Court, this 


day of 
fudge. 


Na It. 

♦ Notice to Minor Defendant and Guardian. (O. 32 r. 3 ) 

KTttle.\ 

To 

Mirvr Defendant. 

Natural Guardian. 

Whereas an application has been presented on the part of the plaiatifTin 
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ihe above suit for the appointment of a guardian for the suit to the minor defendant, 
you, the said minor, and you* , are hereby required to take notice 

that unless within days from the service upon you of this notice an 

application is made to this Court for the appointment of you* orof 

some friend of you, the minor, to act as guardian for the suit, the Court will 
proceed to appoint some other person to act as a guardian to the minor for the 
purposes of the said suit. 

GlVEtr nuder my band and the seal of the Court, this day of 


Note : — For local amendments in Allahabad, Madras, Nagpur and Patna, 
vide infra. 


No 12 . 

Notice to orrosiTE Partv of day fixed for hearing evidence. 

OF TAUPERISM. (O. 33.r. 6 .) 

(TitU.'i 

To 

W]{CRB\S has applied to ibis Court for permission to 

tnsmute a sutt against ik forma paxifttrii under Order XXXIU of 

the Code of Civil Procedure, i9o3 ; and whereas the Court sees do reason to reject 
the application ; and whereas the day of . ' 

has been fixed for receiving such evidence as the applicant may adduce in proof 
of his pauperism and (or hearing any evidence which may be adduced in disproof 
thereof . 

Notice is hereby given to you under rule 6 of Order XXXlll that in case you may 
wish to offer any evidence to disprove the pauperism of the applicant, you may do so 
on appearing in this Court on the said day of >9 • 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


To 


No. 13. 

Notice to surety of his Liability under a Decree. 
(Section 145.) 

{Title.) 


for execution of the said decree against you ; 

TARB notice that you are hereby required on or before the 
day of 19 . to show cause why the said decree 

should not be executed acainst you, ‘and if 00 sufficient cause shall be, within the 
time specified, shown to the satisfaction of the Court an order for its execution wilL 
be forthwith issued in the terms of the said application. * 

Given under my band and the seal of the Court, this day of 

19 . 


Judgt. 


* Here insert the name of' guardian. 
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‘Sisoa JO lunouiv I 


‘Aauoui I 

j< lunouic puc icqu joj 


‘uioqA\ isuicSy 
■japjojo atcd 
‘Uopvoqildt: jo aiUQ 


qcaddc ui maaiSpaf 
'[caddc JO uoisiaap jo auo 
lunouiv io ’ivqM joj 

-uioqM JOJ 


•s«a 


'jeadde o) saiuvd Joj ArQ | 
'pdnJooo 

UOII3B JO 3$nc3 aqi U3qj^\ 


anjcA JO lunouiv 


ajuspjsoj jo 93qj I 
'uoildtjosaQ 
' 3 UJCN ! 
‘33U9piS3J JO 30C|J | 
'UOndlJ0S3(] 


’)ins JO jaquoM 


■)U|\|djo UQiicjUdsajd jo 9)vc] ‘ 


only >1 the case may be, need be eniered in the register. 
* For local amendment in Calcutta, vide infra 
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■juspaods*)} 
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■tuapuuouiaui jo sico 


NOT.B :-ror aJ.liita otncw (orm. 16, 17 ,,.,.1 .g 1„ AlM.«b..O, W* 
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THE SECOND SCHEDULE. 

ARBrrRATIO.V. 

AriiitratxQn in Snilt. 

1. [S. 506.] (1) Where in any suits all the parties interested agree that 
_ . . , any matter in difference between them shall be 

-fe.red .„ arbi.ra.ion, they may, a. any dma 
before judgment is pronounced, apply to the 
Court for an order of icfercnce. 

(2) Every such application shall be in wriiiug and shall state the matter 
sought to be referred. 


Second sohedule. — Provisions of Schedule 2 are recommendatory. A. I. R. 

■ nd. Cas. 

' k to it. 

■ applies 

■ rveniion. 

A 1 K. 1926 Cal 116 = 90 Ind. Cas. 624. Schedule It does not exieiiJ to execution 
proceedings A. I. R 1925 Cal. 812 = 19 C W. N. 886. = 52 C 559^4* C. L J. 26= 
87 Ind. Cas 633. Mam provisions of Schedule II .are only permissive and not com- 
pulsory or exhaustive. A I R. 1927 Uom. 565 = 51 B 908 = 29 Bom. L R. 1354 
(F. B. )= 10; Ind. Cas 516. Party seeking beoelit of Schedule 11 must comply with 
provisions of rr i to 16 A. I R. 1927 Bom 565—51 B. 908=29 Bom. L R. 1254- 
105 Ind. Cas. 516. Procedure taken under Schedule II regarding matter converted into 
out under ArWviaUon Act, \% without jurisdiction. A. I R. 1926 Cal 730=43 C. L. j. 
292 = 94 Ind. Cas. 177 Suits of a public nature / under s. 92 cannot be 
referred to arburation A I. R. 1923 Nag. 112=6 N L J. 7*72 Ind. Cas, 1016. 
Provisions ofthe Schedule 11 ate permirsive and not mandatory. A. I. R, 1931 Oudh 
127=1 0. W N. 71-131 Ind Cas 443 

Scope.— The Court can refer to arbitration only matters m difference m suit 
Itself, and not all matters in dispute between the parlies A. I. R. 1921 Mad. 709 = 
14 L. W. 666 = (i92i} M. W. N. 756=65 Ind. Cas 92. A Court can restrain the 
defendant from proceeding to arbxraiion when an action brought impeaches the 
instrumeot containing the agreement for reference. 15 S. L R. 5 = 70 Ind. C->$ 864. 
An award under an invalid reference, being itself invalid gives no rights either as 
an award or as compromise. A. 1. R. 1921 hUd. 709=14 L W 6b6= 1921 M. W. N. 
756=65 Ind. Cas 91 If a clmmani objects to the auachment of property in execu- 
tion of a decree and the mi'ter IS rcfe'red to arbitration the judgment debtor is a 
necessary party to the reference 64 Ind. Cas. 469. An agreement to refer to an 
' isanty unlawful or opposed to 

, IS in violation ofthe trusts of 

' * ' . public. A. 1 R, 1923 Mad. 429 

■ .. . . “ . •23—79 Ind Cas 410 Where a 

• vaia^a/nama does not contain 

■ • valid so far as that party is 

concerned. 35 C. W. N. 832 Absence of one of the arbiirators at one of the 
mttiings, at nhich nothing material was done, dots not make the award invalid. 12 
L, W. 505=60 Ind Cas. 181. Without the consent of the other party a portion of the 

• 28 C. L. J 275-46 

. hough a suit between 


■ . . " . ■. 203=19 M L. T. 228 

.••••• , . , . of the whole case, the 

, • Cas. 182. An agree- 

__ _ _ . J ^ ■ inds the minor. 23 

C. \V. N. 293= 50 Ind"c.as. 879. The provTsions of Schedule II para I, have to be 
strictly complied with so that there may be a valid reference to atbitraiion suit. 
49 Ind. Cas. 262. Where it is impossib’c 10 ascena n what is referred to arbitration 
the agreement to refer is bad for indefiniieness 49 Ind. Cis. 522. A consent given 
by the panics to abide by the decision of a Court as an arbitrator does not fall wnbin 
Schedule 11. The provisions of Schedule II do not govern the proceedings ofthe 
Court acting as such arbitrator. 52 Ind. Cas 569-37 M. L J. loo ; see also $1 Ind. 
Cas. 827 = 42 M. 625 = 36 M. L. J. 29t-(i9l9; 'V. N. 221-25 -'LL.. T. 

397 Parties to a pending litigaiion can not make a reierence to private arbitration 
wahout reference to Court. 46 lad. Cas. 902 tcontra (1916J 1 .M. W. N. 203 = 19 
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M. L. T. 228*'33 Ind. Cas, 67» ‘*0 where a iivitter m dispute in peoding suit is 
referred to arbitratioa without ibe interveaiioa of the Court the refereoce does cot 
fall within Schedule H, but the award may be recorded as an agreement adjusting 
or compromising the suit and a decree may be passed in the terms of the award. 


to make reference to arbitrator. 3 L. W. 375^34 Ind. Cas. 741. if an order 
of arbitration is made by the Court on the appitcailoa of the plaintiff and one of 
the defendants it is l.gal 64 Ind. Cas. 480. No appeal or rerision iies from the decree 
as per award whether the Court does or does not give proper opporiunhies lot 
bearing all the objections to the award or whether it is right or wrong in dedding 
that the objection put in was not a proper application to set aside the award does 
not matter. A. I. ^ 1922 hlad. 429^ 15 L. \V. Mi-31 M. L. T. S2»(i93i) M* 

N. 423^70 Ind. Cas 410. Arbitrators acting under an order made in pursuance of 
paras i and 2 must comply with its terms An award mide oibersuse than in 


ion them is an award 
be set aside by the 

L- R. 217=49 M.L. ]. 

. C.jaQS Ind. Cas. 633. 
■tuf/ in their own nght, 
ween parties interested 
It is doubtful vrbetber 


accordance wi 
which IS "oth 
Court under \ 

812^24 A. L • • 

Where parties 
and the mu/i 

can be referred to arbitrator. A. ‘L R. 1934* All. ‘36S. ... 

death of the parlies who had signed a refrrfnrr to .irbltrstion iisflf is enoufh 
to bring their agreement to ao • .4. * * 

Reference by unauthorised pers . . . , ’ « 

open to party loan a|teeraeat — e_.4 . . • 

good cause and sufficient cause 1$ flOtconSned to cases of fraud, coercion and 
undue influence. 143 lad. Cas 63$«>A. I. R. >933 Sind 6$: see also A I. R* 
t93a AIL 343=1933 A L J. 331. When reference is made by some of the 
parties the reference is not a valid one. A. I. R. 1933 Oudh 384=10 O. W. ^N. 
790. Where all the parties and arbitrators agree to withdraw reference, arbitration 
should be superseded. A I. R. 1934 AH 95. 

AU the parties interested agree.'-^Wbere there is no agreement of all the 
parties at the time of reference a subsequent agreement cannot matte the reference 
valid. A. I. R. 1926 AH. 238 = 48 A. 29=24 A L J. 23^=91 Ind. Cas. 930 ,* 86 


Bom 248 = 52 B. 408 = 30 Dom. L. R. 530=110 Ind. Cis. 343. see also A. I. R. 
1927 Sind 239=104 lad. Cas, 3*J ; A. L R. 1924 Pat. 33 = 76 lad Cas. 2 = 2 Pat. 
777=5 P* L- T. 239 A reference is valid when made by all parties to the suit except 
one whose rights are n^t in dispote. A. I. R. 1927 Cal 619=4; C. L. J 438 = 103 InJ. 
Cas. 625. Before arbitrators get jonsdiciioa to decide a dispute it must be clear 
lh.-it It is referred 
L. W. 6Si = igi6 M 
the petition of reft 
arViirAtion and the . 

226. The Court ca 
ihe suit agree 10 
An award made l,.. 

based upon it. 25 C L J. 339=21 C. W. N. 387=41 Ind. Cas 295 A Court cannot 
make an order of reference without the consent of all the parties including the 
parties who does not appur. 47 C. 553 = 31 C. L. J. 130=55 Ind. Cas. 747 ; see 
also 42 M. 632=36 M. L. J. 538=51 Ind Cas. 15s ; 43 Ind. Cas. 167=27 C. L. J. 
339, It is a question of fact who are the parties interested in the liiigatioo. 
45 lad. Cas. 32(. Where some of the defendants (o a suit do not join in 1 reference 
to arbltratioQ, the Court should examine the facts of each case before coming to 
the coQclnsion that the arbitration is invalid since no reliefs may have b:ea claimed 
against them. 39A 489=15 A, L. J. 427=41 lad. Cas. 357. A natural guardian 
can on behalf of a minor enter into an atbitratton to bind the minor if it is proper. 
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reasonable and for the benefit of the minor. 440.302=12 Bom. L. R. 266=56 
Ind. Cas. 399 ; see also 56 Ind. Cas. 593. A Court cannot make an order of reference 

to arbitration unless all the parties miercsted assent to such reference. An order 

of reference made without such assent is invalid and an award based thereupon 
can be set aside. 14 S. L. R. 156^61 lod. Cas. 451; 64 Ind. Cas. 221; 

A. I. R. 1924 Cal. 353=71 Ind. Cas. 326; 73 Ind. Cas. 2o2 = A. I. R. 1923 

Mad 502=44 Af. L. J. 359=17 L. W, 424=(igi3) M. \V. N. 296=32 M. L. T. 
(H C.) 298 = 73 ind. Cas. 202 ; A. I. R. 1925 Mad. 621-48 M. L. }. I42«2i L. W. 
498=0925) M. W. N. 97 = 86 Ind. Cas. 

100=22 M. L. W. 39S=(t925) M. W. h .. 9 

Lah. 477=119 Ind. Cas. 335. “Patties .i 

to persons against whom relief is claimed. A person against whom no relief is 
claimed may be interested in the result of the suit. A. I. R. 1925 Mad. 621 = 48 
M. L. J. 142 = 21 L, \V. 493=86 Ind. Cas. 839 Some parlies not joining in 
making reference does not mako award invalid or ineffectual as between 
the persons making the reference. A. I. R. 1921 Nag. 176=71 Ind. Cas. 860. 
Where some of the parties to a reference to arbitration arc minors. Court must as- 
certain if the reference is for the benefit of the minois. A. I. R. 1922 Sind 1 = 15 
S. L. R. 165=65 Ind. Cas. 50. Where three out of four plaintiffs did not sign the 
agreement to refer to arbitraiion the defect is cured if their pleader having power 
even to refer the case to arbitration appears before thearbitrator on behalf of these 
nlainiiffs. A.I.R. 1930 Lah. 523=31 P.L.R. 192=132 Ind. Cas. 100. A guardian od 
ii/im for the minor, atone can represent the minor in all proceedings m that suiL 
H without any reference to the guardian ad It/em ol )he minor the other parties to 
the suit refer their disputes to arbitration, the award cannot bind the minor. A. I. R. 
1830 All. 646— (1930) A. L. J. 923*128 Ind. Cas. 437. It is a question of fact whe- 
ther any particular person is interested inihe specific dispute reierred to arbitration 
Or not, and that question Is to be decided from ibe whole circumstances of the case 
and the Court IS not merely to be guided by the written statements 124 Ind. Cas. 
374= A. I. R. 1930 Sind 2$6 : see also A. I. R. 1929 All. 763= 5: A. 84- The award 
binds parties to the reference even if some of the parties interested were not par- 
• . An award not contemplated or au- 

. ‘ . • • one and the same arbitraiion cannot 

* * the Court and matters without the 

* to the suit and between them and 

rence and partly under an agreement. 
A. f R. 1925 P. C. 293=28* Bom. L R. 217=49 M. L. j. 812 = 43 C. L. I, 14-27 P. 
L. R 35 = i9i 6M W.N. 96=53 I. A. 1=53 C. 258 CP. C.)-92 Ind. Cas.633 j a 
reference to arbitration is valid if the nOD-cootesUng defendant do not consent to it. 
A I. R. 1934 All. 658=148. 1. C. 1168=1934 A. L. ). 694. 

. One partner of a firm has no power to enter into an agreement to refer a matter 
in dispute to arbitration On behalf of a firm unless all partners jominit. A. I. R. 
1926 Lah 91 = 7 Lah. L ]. 603=92 Ind. Cas. 705 ; see also A I. K. 1927 Mad. 1154 
= 102 Ind Cas.2;ii8lnd Cas. 90O » A I R i93oSind 40=117 fnd Cas. 783. A 
«' • i Jnless all the parties to the suit join m asking 

■ ■ ■ ■ valid reference to arbitration. A. I. R. 1928 

t . ■ ' the plaimifTs claim without reference to the 

, _ . ants himself from subsequent proceedings he 

IS not inieresied m the suit. A. I. K. 1925 Oudb 201 = 80 Ind. Cas. 821. Where a 
Judge refers a case to arbitration without the consent ol panics interested, he exer- 
cises a jurisdiction not vested in him by law AIR 1925 Mad 1209=5^ M. L. J. 
100=22 L. W. 39S = 9t Ind. Cas. 313 No private reference to arbitration can be 
allowed unless consented by both parties A. I R. 1927 CaL 887 = 47 C. L J. $9=33 
C. W. N. 390=104 Ind Cas 360 A reference to arbitration made by the manager 
of a joint Hindu family consisting of himself and his sons 1$ binding upon 
the sons unless the father’s act was tainted with fraud or collusion or was otherwise 
done in bad faith. A 1 R. 1927 Lab 362=8 Lah. 693=9 Lah. L.J. 569 = 104 lod. 
Cas, 202. The section is not mandatory but IS pernii»slvc. The Court must keep 
. • • , ... anies apply to the Court for an order 

( , i . •0*(i9*4) 110 = 6 P. L. T. 122 = 

I ' ! : • = ' , • I ■ must agree to nuke a reference to 

. . ■ » ■ , ■ . Court. A L R. 192$ Nag. 303-83 

. . . ; ; ^ ^ patties interested in subject-matter 

C.P. Code —112 
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in difference is good. A. I. R. 1934 Pat 19. Reference by one partner is not good. 
36 C. W. N. 8=A. I. R. 1932 Cal. 343=*I38 Ind. Cas. 386 ; see also 34 Bom. L. R. 
112 — A. I. R. 1932 Bom. 516. An attorney of a firm cannot refer in tbe absence 
of a special authority. Ibid. When r^erence is made by some of tbe partners it 
is binding on them. 134 Ind. Cas, 99 ; see also 1931 A. L. J. 442 sA!. !■ R* >931 
All. 4S3«i33 Ind. Cas. 3t- 

Matter of difference. — A dispute implies an assertion of a right by one 
party and a repudiation thereof by another. A. I. R. 1921 CaL 342=33 C. L. J. 
545=64 Ind. Cas. 793. A mere failure to pay claim amounts to a difference between 
the parties to a submission. A. I. R. 1924 Sind 105= 17 S. R. 15 = 80 Ind- Cas. 
969 ; see also A. I. R. 1924 Sind 117=17 S. L. R. 86=80 Ind. Cas. >009. Where 
the parties agree to refer all disputes out of a contract, the right to submit is not 
exhausted though one dispute is finally decided. Successive disputes as they arise 
can be leferied and successive awards passed. 24 C. W. N. 775=60 Ind. Cas. 195. 
Existence of difference or dispute is essential condition for arbitrator’s jurisdiction. 
A. I. R. 1931 
as contemplatec 
parties should b 
Ind. Cas. 583. 

future disputes. A. I. R. 1930 All. 319=125 Ind. Cas. 583. Whether or not the 
on on which the parties join issue is a 
. . , 2 «' ■ , 4 ' ■ • 

• referred to arbitration. A. I. R. 1927 
Pat. :3S"7 P- L. T. 739“9S Ind. Cas. 321. 

What matter oaa be referred to arbitration.— ludgecan not allow arbitra* 

will ID a probate proceedings 
L. J. 1584=128 Ind. Cas. 817. 
„ • I 'ourt 

can be referred to ar'bitration. A. I. R . 1 An 

executor can not make any reference ^ Vill. 

A. I. H. 1928 Cal 275 = 32 C. W. N. 108= 1017 Ind Cas. ^0. Though s Will directs 
that a legatee should take his share on attaining a particular age, the decision of 
the arbitrators appointed by other legatees and executors empowering the legatee 
to take his share before the particular age is valid. A. I. R. 1928 Pat. 7 = 6 Pat. 
556=109 Ind, Cas. 821, A Court cannot refer to arbitrators a proceeding in insol* 
vency. 50P, R. 1916=135 P. W. R. I9>6=i5i P. L. R. 1916=34 Ind. Cas. 549. 
Suit cognizable by a Civil Court under Civil Procedure Code may be referred to 
arbitration. A. I. R, 1926 Sind. 128=20 S. L. R. 116*98 Ind. Cas. Sjo , see also A .1. 
R. 1930 Sind I95 = ia( Ind. Cas. 164- A criminal complaint cannot be referred to 
arbitration and the award following it cannot be made a rule of a civil Court. A.I. R. 
i929.Lah 394 = (i929) Lab. 471=30?. L.R. 122=11 Lah. L. J. 89= 116 lad. Cas. 
215. The dispute regarding a private trust may be referred to arbitration. 151 I. 
C. 148 = 1934 A. L. J. 7 ii = A. I R. 1934 All. 368. 

Application Bhall be in Writing —That the application shall be in \?riting 
is not a mandatory provision All the parties need not sign the appHcatioo. It is 
enough if it is proved that all the parlies consented. .\. I. R. 1928 Mad. 48=105 
Ind. Cas. 105 ; see also 27 C. 6i ; 43 C. 290=43 1. A 1 = 20 C. W, N. 137=* 3° 

L. J. 67 = 14 A. L. J. 97=ig M. L. T. 108=23 C. L. J. 130= 18 Bom. L. R. 308 (P. 
C.} = 32 Ind. Cas. 161, 155 1 C. 290. Oral statements by the jianies or their pleaders 
recorded by the Court is an agreement m writing and supplies the place ofa written 
application by the parties or pleaders. A 1. R. 1924 All 540=46 A 208=27 A. L. J. 

If the parties want to have the award 

• ■ . he award reduced to ivriting and to 

, . . „ . L. J. 163 = 79 Ind. Cas. 742. Where 

a reference is not signed by one of the parties, but is signed by his son and verified 
by bis pleader and he himself appeared before the arbitrator the award is valid. A. 

I. R. 1924 All. 457=84 Ind. Cas. 640 ; see also A. 1. R. 1927 Lah. 362 = 8 Lah. 
693=9 Lah. L J. 569= 104 Ind. Cas, 202. Clause (2) of para 1 of the second Schedule 
is not merely directory but the parties are estopped froni raising the plea that appli- 
cation for reference was not m writing in order to defeat the entire arbitration pro- 
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tod. Cas. 5. The provisions of para 3 is maodatory. To leave the atbluaiors 
collectively with a free hand as tn time subject to no limitation by the Court, is 
exactly what the Act IS taking measure to avoid. A reasonable time must be fixed 
for the miking of the award. A. 1 . R. iqas Cal 310=27 C. W. N. 420 = 80 Ind. 
Cas 459 5 see also 14 A. 347 ; 30 A. 139 ; 13 A. 300 (P. C.)=l8 1 . A. 55. Court 
should appoint a date to make the award. Where it doe; not do so. but fixes a 
date for the Sling of the award an award made before but 61 ed beyond 
the date can be received. 50 L‘ •! 4. •' ’’ 

Cas. 844 5 27 A. 459 ; 8 C. \V. N. i « , 

tion under Sch. II parties should 

A. I. R. 192s Cal. 83=28 C. W. N. 755 = 83 Ind. Cas. 128. Where the award made 
by the arbitrators is impeached on the ground that the reference itself is bad, a 
revision will lie. A I. R. 1928 All. 740=26 A. L. J. 1009=50 A. 955 = 110 Ind. Cas. 
881. Where a reference to arbitration by Court is not in express terms action of 
Court and of parlies may establish a substantial reference by*Court. A. I. R. 1922 
Mad. 429=15 L. W. iii = 3t M, L. T. 52=(i92l) M. W. N, 423 = 70 Ind.Cas. 4 *o 
A payment to arbitrator does not amount 10 payment of money into Court. A. I R> 

1924 Rang. 263= 3 Bur. L. J, 6=80 Ind. Cas. 233. In giving leave to revoke a 

submission the Court shall be satisfied that a substantial miscarriage of justice 
will take place in tcvent of its refusal. Leave to revoke should he granted where 
the arbitrators are exceeding their jurisdiction or refusing jurisdiction or failing 
to do all that their jurisdiction requires them to do. Unless a substantial miscarriage 
of justice may take place leave ought not to be given. A. I. R. 1925 AH. 202=78 
Ind. Cas 1050 ; see also 29 A. 13; 29 C. 278=6 C. W. N. 235. Otherwise a sub* 
mission to arbitration is ordinarily irrevocable. 7 W. R. 269 ; see also xo W. R. 5 * 
(P. C.) j 7 A 23 » 37 Where a matter is referred to arbitration by Court, 

the scope of the enquiry is the scope of the suit as disclosed by the pleadings. 

,M I.. 1, Its • sfff 130 Ind. Cas. 842* 

. I . ofjurisdic* 

t . . ' ! , The autho- 

t- . • his consent, 

one of the parties and the Court. I 934 
A. L. J. 473“A. 1 . R. 1934 AU. 43 = 1501. C. 222. 

Scope of sub-para( 2 }.— Provisions of para s(t) are imperative. A. I. R 1926 
Nag. 37= 89 Ind. Cas. 782 •, see also 10 B. 381. After a Court has referred a pending 
suit to arbitration, its power to further deal with the case is of a very limited nature. 

... 9 } 7 C. W. N. 

I 4 * ceiver in the 

>• . or rejection 

• • :he latter case 

aar.. ... - - • . ers A. I R. 

1925 Sind fo2 = i 3 S. L. R. 303=78 Ind. Cas. Si Where compromise is arrived at 
between the parties after reference but there is no order superseding ihe arbitration 
Court cannot record the compromise. A. 1 . R. 1924 Cal. 72=510 43*“83 Ind. 
Cas. 606. But in a proper case and for good cause the Court has inherent power 
to cancel the order. A. I R. 192S Pal. 720=6 P. L. T. 488=86 Ind. Cas. S 40 - After 
reference the Court becomes and cannot even award cost to parties 
which were incurred prior to reference. 54 A 122= 136 Ind. Cas 789=1931 A. L. J. 
iig^sA. I. R. X932 All. 183. The Court has jurisdiction, in a proper case to grant 
leave to revoke arbitration on good cause being shown. A. I. U. 1934 Bom. 388= 
36 Bom. L. R. 827. 


Where relerence is to two or 
more, order to provide for 
difl'eience of opinion. 


4. jS. 509 .] ( 1 ) Where the reference is to 
two or more arbitrators, provision shall be made 
in the order for a difference of opinion among 
the arbitrators — 


(a) by the appointment of an umpire ; or 

(d) by declaring that, if the majority of the arbitrators agree, the decision 
of the majority shall prevail ; or 
(r) by empowering the arbitrators to appoint an umpire ; or 
(d) otherwise as may be agreed between the parties or, if they cannot 
agree, as the Court may determine. 



Sell* 1I| Para 5 .] tub code of ciVu. rRocBoURB. gg 3 


(2) Where an umpire is appointed, the Court shall fix such time as it 
thinks reasonable for the making of his award in case he is required to act. 

Scope.*— On a reference to arbilratioa by Court, an award by majority of 
arbitrators is valid if so agreed upon. A. I. R. 192$ Oudb 7l2s88 Ind. Cas. 
547, A majority award can be maintained even in the absence of a specific 
provision to that effect in the reference, at C. \V. N. 89;»4o Ind. Cas/ 646; but 


may be compnent to decide a case entirely on his own opinion. 6 b R. 
Lah. 48-144 Ind. Cas. io2qbA. 1. R. 1934 Lali. 587. Where a dispute is 
referred to three arbitrators and one of them is appointed .Sur/anrA but no provi* 
sion is made for difference between them unanimous decision is necessary for valid 
award. A. l.K. 1934 AU. 109=1934 A. L J. ^=147 1. C. 623 {0=A. L. R. 1934 
All. 192. 

. .. 5. lSs.507{2). 510, 511.] (Olaanyof 

>h=follow,„g case,. 


(d) where the parties cannot agree within a reasonable time with res- 

pect to the appointment of an arbitrator, or the person appointed 
refuses to accept the ofB:e of atbiiraior, or 
(4) where an arbitrator or umpire — 

(») dies, or 

(it) refuses or neglects to act or becomes incapable of acting, or 
({' 11 ') leaves British India in circumstances showing that he will 
probably not return at an early dale, or 

(e) where the arbitrators ate empowered by the order of reference 

to appoint an umpire and fail to do so, 

any party may serve (he other party or the arbitrators, as the case maybe, 
with a written notice to appoint an arbitrator or urspiie. 

(2) If, within seven cleat days after such notice has bten served or such 
further time as the Court may m each case allow, no arbitrator or no umpire 
is appointed, as the cose may be. the Court may, on application by the party 
who gave the notice, and after giving (be other patty an opportunity of 
being heard, appoint an arbitrator or umpire or make an order superseding 
the arbitration, and in such case shall proceed with the suit. 

Scope. — Court can appoint arbitrator or umpire or make order supersediag 
arbitraUon if cl. t of para % it is complied with and if pariy serves required notice. A. 
I. R. 19:8 All 674=(i929) A. L. J. 3i»iii (nd Cas $59 Court should decide facts 
whether arbitrator had died or refused to act and whether it should give chance to 
patties to appoint a new arbitrator. A. I. R. 1928 All. 740- $0 A 9$$s>26 A. L. J. 
too9e> I to Ind/ Cas. S81. Where the arbitrators refuses 10 act and the Court acting 
tuo motu supersedes the reference to arbitration tbe order superseding the arbitration 
IS contrary to law and should be set aside. 7 C. W. N. 104333 129 Ind. Cas. 162. After 
resignation, an arbitrator is not competent 10 nuke an award. A. I. R. 1930 Lah. 
125-31 P. L. R 386-124 Ind Cas. 676; see also A. I R. 1929 All. 
144-51 A A T. 1 182- iiq Ind. Cas. Gli Order of Court thrusting 

Minics to pay costs of reference 
• 929) A. L. J. 182-115 Ind. Cas 6i2. 
, de by both parties. il2 P. R, 

— ■ aointment of fresh arbitrator without 

. y p.l.r.(h.c)25-i7A.i. 

. as withdrawn, remamiogone cannot 
iot another arbiir.itor or supersede 
atbitraiion and decide a case. 2 Lab. L J. Ind. Cas. 644. Failure to move 

Court Under para 5 (2) does cot make award invalid. A. I. R. 1924 Cal. 665-2S 
C. \V. N. 634-81 Ind. Cas. 574. Where one arbitrator rcfuseno aa. Court can 
appoint new arbitrator. 19 A- L. J. 823-64 Ind. Cas. 459- Where arbitration has 
not been superseded Court cannot try a case. 5 P. L, J. 672 — I Pat. L. T. 416— 57 lad. 
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Cas ^ 73 . Court can revnko arbitration but not a case. A. I. R. 1927 Mad. 910^939 
M. L. T. I9s=*(i927) M. W. N. QainioS Ind. Cas 92. No appeal lies for mistake 
in construing original reference. A I. R. 1925 Oudb 361 = 110. L J. 174 = 20. 
W. N. 64 = 86 Ind. Cas. 613. “Appoint* means concurr in appointing. A. 1. R. 
1925 Oudh 261 = 12 O. L. J. 174=2 O. \V. N. 64=86 Ind. Cas. 613. Application 
by party to appoint surviving arbitrator as sole arbitrator is written notice within 
para 5. A. 1. R. 1925 Oudh 361 = 12 O L. J 174 = 2 O 'V, N. 64 = 86 Ind. 
Cas. 613. Court cannot take any action where no notice has been 
given to other party for removal of arbitrator. A. I R. 1925 Lab. 374=7 
Lab. L. J. 163 = 26 P. L. R. 476=88 Ind Cas 975. An award is not bad simply 
because one party is purposely absenting himself from hearing. 29 C. \V. N. 
895 = 40 Ind. Cas. 646 Finding that arbitrator resigned because of obstruction 
by plaintiff and that arbitrator is willing will justify Court in extending time 
of hearing. A. I R. 1928 All. 740=50 A. 955=26 L J. 1000=110 Ind. Cas. 88». 
Where parties agreed to arbitration but named arbitrators refused to act, the 
Court can appoint other arbitrators in the absence of any provision in the 
reference as to what to happen on refusal. A. I. R. 1931 AH. 368=151 I* 

148 = A. L. R. 1934, 621 = 1934 A. L J. 71XJ56AII 721. But if the second batch 
of arbitrators also refuses to act, the proceeding come to an end and further 
proceedings can be continued only after due notice 10 parties under this rul^ 
1931 A. L. J. 682=A. I R. 1931 A L J. 761. In case of refusal the Court can 
appoint new arbitrators only afier o^erving the formalites mentioned in this 
para. see also 134 Ind, Cas, 733=33 Bom. L R. 1022 = A. I. R. tpjl Bom. 

529; 151 I. C. 1001 = 11 O W. N. 1188. In case of refusal by arbitrator to act 
the Court can not, in acting suo MOtu supersede the reference, 129 Ind. 
Cas. 162 = 70 W. N. 1043 Appointment of new arbitrator by Court without 
observing the formalities prescribed by this para is without jurisdiction and 
can be set aside in revision. A. I. R. 1933 Oudh 549= 146 Ind. Cas. 493. 


Powers of arbitrator or urn* 
plre appointed under para- 
graph 4 or 5 


6. [S. 512.] Every arbitralor or umpire 
appointed under paragraph 4 or paragraph 5 
shall have the like powers as if bU name had 
been inserted in the order of ceCetence 


7 . [S. 513.] (1) The Court shall issue the same processes to the pa^ 

a. . ties and witness whom the arbitrator or urn* 

® witnesses and desires to examine, as the Court may issue 
in suits tiied before it 


(2) Persons not attending in accordance with such process, or making 
any other default, or refusing to give their evidence, or guilty of any con- 
tempt to the arbitrator or umpire during the investigation of the matters re- 
ferred, shall be subject to the like disadvantages, penalties and punishments, 
by order of the Court on the representation of the arbitrator or umpire , as they 
would incur for the like offences in suits tried before the Court 


, • I . .e evidence* in clause 2 of para 7 of 

i • Code, 1908. refer to the case oI a per- 

. ‘laced on oath and is required to answer 

, • Tc a persna elects not to produce any 

• A. L J. 929. The Court has power lo 

^ ■ . • 'endant has failed to appear. A. I. R. 

1935 All. 852. 

8. IS. 514.] Where the arbitrators or the umpire cannot complete the 
, , . award within the period specified in the order. 

Extension of time for ma ing Court may, if it thinks fit. either allow further 
time and from lime to time, either before or 


after the expiration of the period fixed for the making of the award, enlarge 
such period ; or may make an order superseding the arbitration, and in such 
case shall proceed with the suit. 


Scope.— Award subnmied after fixed time is void. 55 Ind. Cas. 221. But it 
can extend time to file award although time first fixed has expired. 52 Ind. Cas, 
see also 50 Ind. Cas, 52 = 4 Pat L. J. 265 ; 45 B. 1071 =23 Bom. L. R. 614 
=63*lnd. Cas. 929 5 19 C. W. N. 165=31 Ind. Cas. 597. In case ol arbitrators 
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oot tgbmiuins avird within time, Coiti c«n lupertcde award an 1 ir; the case* 
57 Ind Cat. £9a Award though itSed after fited time it not void. 44 P. W. K. 
I9I6»56P. L. R. I9l7-d4lnd. Cat. 177 ; tee alto 4 Pal- L. J. 394-48 Ind. Cat. 
711. Where atbiiratort rtiumed the reeon! without award, and parties are 
unwilling to arbitration. Court cannot proceed with case without express super* 
tes'ioa. sPaUL. J. 671- iPaL L. T. 416-57 Ind. Cat. 473- ’‘-Making' the award" 
includci anncvnccihent of award and hlilnK it in Coun. A. I, R. 1928 Lah. 753- 
ito Ind. Cat. 748. Where award was tiot hledcniiseJ date, and the Court issued 
tikid\rt hie lion certain date, the may be construed at an order for cx* 
tending time. A.I. R- 193$ Cat. 473^78 Ind. Cat. 335 Court is not competent 
at rnre to try a case if aaardit not hleJ on fixed dsie. ik. I R. 1923 Pat. 115 
-3 P. L. T. 346-65 Ind. Cat. 144. In contidcring the question of extension 
of time, the Court ■■ compcicnl to lake all the circumstances of the case into 
considetsiion, including allegations of miscondiici on the part of the arbitrators. 
146 Ind. Cat loSt — A. I. R. 1933 Pat. 56S. Tl.e Court can esiend the time even 
where the atbiiraiori leiurneJ the pipe' to the Court but dul not refuse to act. 
54 All, :g7- A. I. R. 1931 All 665. The Court can extend ih.e time where the 
aibitratori made award in time, hut no: falc.l within the lime fixed. 152 1. C. 
1068-A. 1. R. 1934 Bom. 393-36 Horn. L R 831. 


, 0. (S. 515.1 Where an umpire hat been 

tr..c i.l.tu of "b, " .PPoinW"!. h' ■>" ‘l>= icfcronM in 

the place of liie atbitraiort,~ 

( 0 ) If they have allowed the appointed time to expire trithout making 
an award, or 

(5) If they base delivered to the Court or to the umpire a notice in 
writing stating that they cannot agree. 

ScopQ —An agreement to refer 10 arbitration was filed in Court aod in accrdance 
therewiibtwo arbitrators were appointed on eacli side aod an umpire. The Court 
made an order fixing a date within wbieb tbe award was to be filed, but before the 
expiry of tbe period so fis^ two of tbe arbitrators retired. Subsequently to their 
retirement, the umpire forwarded a document to the Court, which was of the nature 
efa compromise, and wh<cb be recommended should become tbe subject of a decree. 
Htld, that no dretee could be based upon such document, id as much as it is not an 
award. 1 A. L,. J 39- A. W N 1904.49. Ao umpire can act without arbitrators. 
Mi Ind, Cas. 559- A.I. R. 1928 All. 674-(l9t9) A 1* J 31. 

10, [S. 51G J Where an award in asuU has been made, the persons who 
. , , , . , , made it shall sign it and cause it to be Sled in 

f.Award to be signed and Court, together with any depositions and 
documents which have been taken and proted 
before them •, and notice of the filling shall be given to the parties. 

8copo. — Award must be sigticd by all arbitrators and presented personally. 
A. I. R. 1929 Pat. 178—118 Ind. Cas. 6o6 ; see also 54 Ind. Cas 912-38 M.L.J. 
145 ; 33 C. . 

IS not a mil 


It IS not • > 

“I14 Ind. 

Such award . . . . " . 

373. Knowledge ahunde of award being filed is not sufficient. Notice must be 
given to the parties or to tbcir counsels or pleaders A.I R. 1930 Lah. 328— 119 
ind, Cas. 331 ; 107 Ind. Cas. 658-A. I. R. 1938 Nag. 166 ; 94 Ind. Cas. IIS-A. I. R. 
>926 Cal. 1018 ; A. I. R. 1937 Cal. 6i9»4S C. L. J 458-103 Ind. Cas. 625595 
Ind. Cas. 547— A. I R. 1936 Dom. 312— 28 Bom L. R. 511 ; A I. R. 1931 Oudh 
148 = 240.0 234-8 O. L. J. 636-64 Ind Cas. 90 ; 89 Ind Cas. 240 = A. I. R. 
1925 Lah. 619 ; (1921) M. W.N. 793-15 L. W. t6o=4S M. 466-71 Ind Cas. 266. A. 
I. R. 192a Mad 179 5 62 Ind. Cas. 649=24 O. C. 263—8 O. L. J. 280. Where arbitra- 
tors do not sign award before filing it, decree thereon is illegal. 1 Pat. L. J. 
• ' ' 3 commit to 


ag. 24=119 
deposition. 
.79=’93 Ind. 

arbitrators 
rard. 1 Pat. 
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L. J. 90=2 Pat. L. W. 4tl'=34 Ind. Cas. 105. This para is applicable 10 award 
which are made when the suit is teferre4 to arbitration through the intervention 
of the Court. 12 Pat. L. T. 733. It is doubtful whether oral award is good. A. I.R. 
1933 Lah. 777. Failure to issue a notice' of the filing of the award under this para is 
fatal to the validity of the decree passed on the basis of the award A. I. R. 193? 
All. 852-1581.0, 904. 


11. tS 517.] Upon any reference by an order of the Court, the arbitra- 
Statement of special ettse mlh the leave of the Coutl 

by arbitrators or umpire. state the award as to the whole or any part there- 
of in the form of a special case for the opinion 
of the Court, and the Court shall deliver its opinion thereon, and shall order, 
such opinion to be added to and to form part of the award. 

Scope. — In case of difference between the arbitrators, the question of law may 


676=35 C.W.N, 1287=1931 A. L.J.ill6=AlirR. P. C. 289=61 M. L. J. 
623 (P. C.). 


Power to modify or correct 
award. 


12 . IS. 518.] The Court may, by order, 
modify or correct an award 


(n) Where it appears that a pan of the award is upon a matter not 
referred to arbitration and such part can be separated from the 
other part and does not alTect the decision on the matter refer- 
red J or 

(^) where the award is imperfect in form, or contains any obvious 
error which can be amended without affecting such decision ; or 
(tf) Where the award contains a clerical mistake or an error arising 
from an accidental slip or omission. 


—This paragraph is applicable m case of imperfection in form in award. 
A. 1. It. 1930 Lah. 26=11 Lah. 342— 31 P. L. R 668»>iz4 lud. Cas. 339 After 
reference to arbitrators Court's power to deal further with the case is very limited, 
it can act under para 12 only. A. I. R- 1930 Lah 26=»ii Lah. 34^ = 3* P. L. R. 
668=124 Ind. Cas. 339. Court may correct or modify partly valid award. If some 
portion of award refers to matters not referred to, it can be separated. A. I R. 
1924 Pat, 33=2 Pat. 777«(l923) Pat 225=1 Pat. L. R. 76=5 P. L. T. 239=76 
Ind. Cas. 2 ; see also 76 Ind. Cas 1007-A. I. R. 1923 Lah. 411. Award based on 
arithmetical mistake indocument cannot be corrected. Proper remedy JS appeal or 
revision. A I. R. 1927 Mad. 73o-53 M. L. J. 38=(i927) M..W. N. 242 = 103 Ind. 
Cas 829 Court cannot enter into merits of dispute A. I. R. 1921 Bom. 191=45 
B 512=59 Ind. Cas. 785. Court has no jurisdiction to modify or correct award more 
than what is confined to para 12, 78 P. R. 1916=124 p. \V R. 1916=4° P. L. R. 
1917=35 l''d. Cas. 8S7. Arbitrator is fully authorised to direct payment by instalment 
and their order though harsh or erroneous Is an error of substance and not of form 
and as such Court has no power to amend «t, A 1. R. 1930 Lah. 26 = 11 Lah. 342 = 
31 P. L. R. 668=124 Ind. Cas. 339 Award can not be set aside except for mis- 
conduct of arbi'rator or patent miscafce, though arbitrator is an ofHcer of Court. A. I. 
R, 1925 Sind 89=78 Ind. Cas 60; see also So Ind Cas. Io=A I. R. 1925 Cal. 322. 
In a suit for dissolution of partnership and accounts, arbitrator can award interest 
also. 56 Ind. Cas 941 ; see also 46 C. $84=54 Ind. Cas. 28s.»23 C W. N. 704, 
Arbitrator cannot review his own award. 99 P. R. 1917=173 P. W. R. 1917 = 43 
Jnd. Cas. 350 A Court may modify or correct an award passed by an arbitrator 
under conditions prescribed by clauses (a), (b) and (c) of para 12 olScb. 11 of the 
Code of Civil Procedure. A decree passed on an award which has been so modified 
is a proper decree in accordance with the ' ,ah. 

572 = 34 P. L. R. 34=A. 1. R. 1933 Lah. K ... . ■ -is 

only for the modidcatton or remission of a , ■ • ara 

12 or J4. and consequently Art. 158 of the . .... , R« 

*933 A. 290=1933 A. L. J. 519 = A. I. R. 1933 All, 648. 



ith. U. PJLTA t i ' 


rns corg cr a\;L 


S.V 


:3. LS-519.- T^cCoiii 

Or-tx xt t3 csi't cf 


:=.gVe Fsth crJu xi tl U-^rAs res* 
the co»a>sf the iiixuitivi where gay 
•^xts'.jcct gr.eeg rtfpxtir? each cotU tnJ 
the gwgrJ c^Utni »e i^2:icnt prOT.i;^ coa* 


Soope.*~ls cg<< c-f as iv-ea of C3»‘» ta gagtj. C»g!i ua sgVe o;ftr re^gri.r.; 
ccsev A. 1 . R. i;33 Odih f )•• 7 O. \V\ K. 77—5 &rS* >:^ lai. Ciw joS ; tee 

alM & S. L. R. ::&-!? lai Cau Sit v *$» L C. 37 J- A. 1 . R. 1 J34 N*i:. i;*;«t7 N. 
L. / tjf Co-rt ' XI pawef ;j rtf xce neeii.re ci».* wh.^h are &oi furt of gvAri. 
hr. i»A.‘J ciios; hs .q:e»toa:i A L R. i;p N.aJ 123 IcJ. Caa. frJ«. 

14. .S. h20.] The C;cn suy t(=st the g«trj o: gay aittt; refeiTvJ to 

. ..I g:h.:rgUoa to the tccoanferitsoa of the wac 

ithhighjf ct uaptre, u^t saeh t«aii gg it 
It-' ^ **' thir.V* t.t. — 


(j) whtJw the iwitj Uii Uft unict«Q.iaci any ol ihe mturs tcfcxrcvi 
to s 2 b.‘.rg’.:on, c; «he;e it Jetctainsi gay aiittcx njt tkfern\! to gth.irglton, 
caress socb lattter ega be g.-pgrg:c-i w.thoat suettn^ the Jctetsiiagtba of the 
ct;tc;s rtfened ; 

(i) where the award ii lo indeiiaite at to to ineapahls of cxecuito.t ; 

(e) whtre in ohjxiion to the l.'itltiy of the award it ap,aatci\t ujv>.i the 
face cf it. 


Scope.— Reauitai of part of award ct no; (troprr. A L K. 19:6 .Ml iijmn ,\. 
L J. lad. Cat. ;v- b It open to ntttici 10 aecept meouplete guild. A. I. 

R> 1933 Ca] atSxjeC U J 313* t2> ind. C*t. toa Where award den Ut »o.ne 
nuuertody.it casaoths takea that the tciuaiam^ Diiuert ItaTC l>ee 1 deeded 
asaiaat the pUiatuT. A I. R 1923 Lth. 1* L. U t3t>*iio Icvl Cat. 73S. 

Award it aot lUe^g], where deoiiaa It biteJ oa peniaal kao«leJ>te with coatent 
of parties A.L.R.i92$ Oadh 741WS} loi. Ot. S32. Kemiuior award means 
reraittis? ta saae arb.tntarv Setua; atiJe award meaat mikiaK' order to supersede 
erbiirauoa. A. i. R 1921 Pat t6i-a Pat L. T. 37? *“6 PaU L. |. 2S7-61 lad. Cat, 
i 7 i> It tt aot coapeteat to Court (o force arbitrator to give decision a^^aiott his will. 
t& A L. i.933«43 A. tot«iS9 tnl Cgt.6&7. Asiihtaeucil error in award dots not 
re-oder it lUegaL 42 X 277"i U. PL. R. (A) «04-»r3 X L. J. :4t<*53 laJ. Cat. sSj. 
An Order remiitinj; an award for rccootideratioa of the aihitraiors it not open to 
I , . m the ahtence ofany 

I • I .ward and satiify 

I . * the matters refer* 

'«j/ir tn remit the 

award under para 14. A. L. R. 1935 Mai. 5>9«»A I U. 1933 MaJ 69?"33 L. \V. 
330W65 M L. J 376*1933 M W S S31 Where a cai: II iranirerred .-ifter order 
of reference and before award, award should b: filed before Court 10 which case is 
Uaasfcrred igS lad Cas 582-10 O. W N. 1196-A I. U. «9J3 O^dh 546. 
An award submitted by the arbitrators is finil and the only exccpiio.)s are the 
cases where ibe award is ib: result of corruption or fraud and one other where the 
question of law necessarily arises on the face of the aw.ird, or upon some piper 
accompanying and forming part of the award, to O. W. N. iigS — tV I. R. 1933 
Oudb 547 ; see also 145 Ind. Cas 465^37 SLR. 9S— A. I. R. 1933 ^'nd 260. 
Where the arbitrators determine mitier ’• Court to 

remit the award to them again. 13 Lai •— 

fnd. Cas 303 A Court has no ;urisdiC(i< bitrajloii 

on a ground other than those of Scb. 11 of . . <13. 


Clause (a).— Award exceeding terms of reference is void reKanUng exceeding 
portion when it is separable from and independent of the lest. 33 C. L. J. 3^7—31 
Ind, Cas. 33. . 

and Court can ■ " ' 

A. 1. R. 1931 L ■ ■ " • 

Award is valia omy “**' — — * ~* — .*.— - » : 

to Pat. L. T. S3- 1 15 Ind. Cas. 680; see also A. 1. R. 19*8 Simi i44-«o8 hid. 
Cas. 791 ; A. 1. R. 1923 Rang. 230-1 Bar. L. J. :6s-4U. H. R. iS7"7ahul. 
Cas. 193. Court is not competent to amead arithmetical error itj priv.iie aw.trd 


C. P. Code.— 113 
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remit it for re-consider-ition. A. 1 . R. 1^2$ Lah. 86<a73 Ind. Cas, 1042, Power to 
make partition include right to • ' 

0 . L. J. 226a 73 Ind. Cas. 39. r, ■ ■ . 

1925 Cal. S99-»52 C. ioo =*83 ’ • • .* ■ 

leaves some matter undeic ■ ■ - 

incomplete it should be remii , Zas. 22^ A. I. R. 

1933 Lah . s 3 o. Where an ne of the matters 

referred to arbitration he is is vitiated. 149 I. 

C. 396 =A. 1 . R. i 93 i All. 493 - 

Clause (b). — Court IS empowered to set aside award if uncertain. 3 0 . L. J. 
I ■ ' • ■ » . be remitted when it is 

* . ■ ••S' ' ' ■ ■ O. L. J. 258. But 

■ • ■ . * . this to remove inde* 

liniteness, the whole award cannot be altered. A. I. R. 19:9 Sind. 164=116 Ind. 
Cas. 590 Out where amount is not ascertained but can be made certain, arbitration 
cannot be held as uncertain. A. I. R. 1930 Lah. 22 = 119 Ind. Cas. 726. Where 
extra amount is given to eldest son for services rendered, mere use of word jtihlii 
does not make award void. A. 1 . R. 1930 Mad. 38=30 L. W. 868 = 124 ind. 
Cas. 209 : 78 liid. Cas. 23S=A. I. R. 1925 Mad. 3o>. Award is not uncertain if raio 
of exchange is not mentioned. A. I. R. 1924 Sind 117=17 S, L. R. 86 = Sa Ind. 
Cas. 1009 Award not specifying sunt lo be paid is not {^ood ground for remittal 
if arbitrator has given rule for catcuUiing amounts to be paid. A. 1 . R. 1922 Cal. 
447 = 49 C 646 = 69 Ind. Cas. 995. 

Clause (o) —Court is empowered to remit an award if there is error of law 
patent on face ofit 44 U. 7So=2i Bom. L. R. 1037=53 tod. Cas. 799 ; see also 
tot P. R 1863 ; 3 P. R. 1872. '‘Error oflaw on the face of award” means errone* 
ous legal proposition which is basis of the award. A. I. R. 1925 Cal 599=526. 
100= 88 tixd Cas. 49 : see also 30 L. W. 868= A. I. R. 1930 Mad. 38= 124 Ind. Cas, 
209: A. 1 . R. 1931 Mad. 619=34 L. W. 507. Erroneous decision on point of law 
by arbitrator does not entail setting aside of award. 41 M, 1022=34 M, L. J. 323= 
24 M. L T. 6o=4S IQ'^’ Cas. 644. Where the arbitrator considers all the evidence 
before him and the argumen's of pleaders and then makes the award, mere mistake 
in construing contract referred to In award but not incorporated in it is not error 
on face of award. A. I. R. 1927 P. C- i 64 “SS C 126=54 I. A. 427 = 53 M. L iS 
= 39 Bom. L. R. 1150=46 C. L. /. 9=31 C. W. N.ie:7=39M L. T. 6r = 2i S L 
R, loi (P. C.)= 104 Ind Cas. 476 An error in law on the face of the award must be 
found in the award or a document actually incorporated therein, and which is the 
basis of the award. A I. R 1926 All. 501=48 A. 475 = 34 A. L. f 480 = 95 ind, 
Cas 416. Failure of arbitrator to ask parties to produce witness is not a 
defect for setting aside the award. 158 I C. 833=A 1 . R. 1935 Rang. 308. 

15 . [S. 521 .] ( 1 ) An aw.ard remitted under paragraph 14 becomes void on 
, .4 failure of the arbitrator or umpire to reconsider 

awaT " " 

(a) corruption or . — — ^ ; 

. jdulent concealment of any 

ully misleading or deceiving 

(c) the award having bpen made after the issue of an order by the Court 
’superseding the arbitration and proceeding with the suit or after the expration 
of the period allowed by the Court, or being otherxvise invalid. 

( 2 ) Where an award becomes void or is set aside under clause (I), the Court 
shall make an order superseding the arbitration and in such case shall proceed 
with the suit. 

Scope.— Par.ngraph 15 contemplates the entertaining by the first Court of all 
possible grounds which can be urged against the validity of the .award. A. 

1. R. 1926 All. 202=48 A. 1:6=23 A. L. J. 997=90 Ind. Cas. 904. Paras tS 
and 16 depend for their openiilon on a wild reference. A. |. R. 1925 Cal. 812 = 52 
C. 559=42 C.L J 26=29 C \V. N. 886=81 lad Cas. 633. It is only the pxriy 
prejudiced by the exercise of excessive authority by the arbitrator who is entitled 
to object 10 the award by reason of it. A. I. R. 1927 Smd 206=102 Ind, Cas. 
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277. An awarJ »hou1i ool be set aside mcrctf upon the ground that the decree 
based on it would not be on<t which would base been or<linsriIy pastel by the 


not enforceable. A, I. K. 1934 All. 1 17. A clause in a co-npromise |>etltion provid* 
ing that any of the parties ihercto may object to the award on any .iccounl is 
contrary to para 1$. « Tai. L. J. 306-a Pal. L. W. 377-35 InJ. Cts. 358 Agree* 
ment to object to award docs not preclude panics (rom objecting on the ground of 
fraud or bad faith of aibitrators if atbiiraiort itnparied thcir perionil knowledge 
without giting an opportunity of Icsiirg such knowledge, it is misconduct on their 
part. to7 P. W. K 1916— ti7 P. U. i^ti— 34 Ind Cas toi. Tho fibnj of a suit 
regarding the same subje i-maticr docs not r/rj /ir/j ren ler the arbitrators 
futc/ui o^ao. A. I. K. 1924 Sind I05— 17 S L. K. 15 — Soind. Cal 17V7. The 
only time for rntcrtainiug the charge of mit-conJuci is when the award has 
been hied. A. I. R. 1923 Cal 41^—37 C. W. N. 420-&0 Ind Cas 459. Words 
“arbiiraiioa and award'* and "award* m s 14, Arbitration Act, .and para 15 Sch. 3, 
C. P. Code respectively allow of no • ■ - 

L. R. 389-54 U. 696-136 Ini Cat 
the award if it exceeds scope of ih 1 

award dealing with the matter • 1 

separable from the rest, to P. L. 1 , • .. . „ . . i 

is minor represented by guardian there «s nothing wrong in paniei agreeing to 
abide by award of majonly. A I. R. 1939 MaJ. 144-115 Ini Cas 367. Where 

reference under pira 3, Sch. 11 m a partition tuit was wub regard to ’‘dispute 

in suit" and where patties durittg arbitration proceedings by consent suggested 
certain method for paruttoa the question being not m dispute at (he time of 
reference, award based on such future agreement it not invalid. A. I. R. 19:6 
All. 567-34 A L. j. 705-96 Ind. Cas. 531. One aoil the itme arbitration cannot 
be held as 10 matters within the jurisdiction and nutters without (he jurisdiction 
between the parties to the sun and between them and other persons and partly 
upon an order of reference and partly under agreement A I. R 1925 P. C. 293- 

28 Bom. L R. 317-92 InJ Cas. 633-53 1. A. 1-53C 258-27 P. L. R. 35-3 

P. UR. 330-43 C UJ. 14-49 M L j. 813 — 24 A L. J. 13 P. C An .arbitrator 
IS not entitled to adopt the procedure of a special nature unless all parties 
aiTected by It agree to the adoption of such procedure. 93 Ind. Cas 840. Fact 
that the award 1$ not given withio specified time is not sulTikient for refusing to 
file agreement in Court, especially "here there is provision in .agreement allowing 
extension of time. 55 P. W. K. i9'9-»55 P* R* I9t9-S> ind. Cas 636. Iflhe 
parties arc not given notice of any meeting at which they would appear in the 
ordinary case that would clearly amount to misconduct and the award is liable 
to be set aside. A. L R. 1924 Bom 149-2S Bo"'- L. R. 39*“8s Ind. 
Cas 424 If an arbitrator consults strangers on question of law or as to 
the style, syntax or grammar of his award he is quite within his rights as an 
aihiuator but if he arrives at any findings of fact consulting people and if he allows 
them to affect his decision as assessors then there is misconduct. A. I. R. 
1925 Pat. 465-3 Pat L. R. $9-6 P. L. T. 544-86 Ind. Cas. 773- Where 
defendants are not present to prosecute their application to set aside their award, 
decree passed against them is not exp^rte A t. R. 1924 Pat. 603 — (1924) 
Pat. 170-3 Pat. 839-6 P. L. T. 213=83 Ind. Cas. 26 An award cannot be set 
aside merely because reference is not in writing. A. I. R. I9*S Oudh 269 — 11 O. 
I.. J. 570-28 O. C. 74-80 Ind. Cas. 7. An award exceeding terms of reference 
is unenforceable. 151 I. C. 338- A- 1 R. 1931 AIL t*?. Order on objections to an 
award of an arbitrator should comply with the provisions of or. 20. r. 5. 154 I. C. 
310-A 1. R 1935 All. 519. 

Remitted under paragraph 14.— Award remitted by Court for rcconsi* 
deration of arbitrators, becomes void on their failure to re-consider it. 7. W. R. 
408 ; 16 C. 168. 

"When award can be sat aeida, — Ao award can be set aside only on the 
grounds mentioned in this para 81 Inl. Cas* 574—28 C. W. N. 634—1924 Cal. 
665 ; see also 119 Ind. Cas. 736-A. 1. R. 1930 Lab. 225 30 C. 397=7 C. W. N. 
54S. 
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Corruption or misconduct. — Decisioa based oa secret enquiry and opinioa 
of strangers amount to misconduct on part of arbitrator. A. I. R. 193^ 
lab. 111 = 131 Ind. Cas. 220; see also A. I. R. 1931 Lab. 6;=i3o Ind. Cas. 
833. Failure to record evidence when mdispinsible, is misconduct. A. b 
R. 1931 Lab. 65 = i30 = Ind. Cas. 833. Strict compliance with paras 1 and 
2 is essential for Court to refer to arbitration. A. I. R. 1931 Cal. lo;=3< C. 
\y._N. 813=130 ind. Cas. 137. Where one of the aibitratois was absent at some 
sittings but nothing important was done in his absence and in fact everything was 
done over again when all were present , there was no misconduct which would vitiate 


ion to 

,vided 
3 Ind. 
o( a 
A. I 


S2i=(t9:9) A. L. J. sto=ti7 Ind. Cas 31^1. Arbitrators can not conduct eaquiries 
behind back of parties. If they do so their awards are open to serious olriecttons. 
9 P. L. T. S7tBiog Ind Cas. at. The word “miscooduci’' in this para does not 
necessarily imply fraud. But it may iuctude cases where the arbitrator has failed 
to perform the essential duu:s which are cast upoa him as an arbitrator. A. I. R 
1928 Bom. 49=32 B. 116=30 Bom. L. R. 92=107 lod. Cas. 707; IS2I.C.939: 
AI.R 1934 All. 638=143 I. C. 1168 = 1934 A. L J. 694: 1S3I. C. 379»A 1. R- 
1935 Lab. 49t ; 133 I. C. 322=A. I. R. 193$ Oudb 349 159 Bom. 268=1551.0. 
669=A I. R. 1935 Bom. 127=37 Bom. L. R. 69 > A. I. R. 1936 Rang. igi> 
Where the awaiw has been made by an arbitrator accordiag to his own views 
as to what was right and proper to the circumstances, the award cannot be attacked 
on the ground of a technical misconduct m so far as be applied a perverse view of 
law. A I. ^1929 Oudb 1 = 5 O. W. N. 1001 = 113 Ind. Cas 7S3. Decision with- 
out giving nonce to parties or bearing their comments o.t evidence is legal miscon- 
ducL A. L R. 1927 Lab. 447= 100 Ind Cas. 895. Where umpire nukes enquires 
behind back of parties, be IS gutitv of misconduct. A I R. 1927 Lab. 425 = 8 Lab. 
329=2 Lab. L. J, 218=28 P. L R. 425=101 Ind. Cas 153 Unless parties consent 
no arbitrator has a tight to deade the matter on his personal knowledge and the 
award based nn such knowledge is vitiated. A. I. R. 1926 .Mad. 752 = 50 M. L. J. 
514=23 L. W. 6Si = (1926) M. W. N. 445^95 Ind. Cas. 740. But where particular 
arbitrator has been selected only because of bis personal knowledge in the matter 
in dispute, it would not be a misconduct 00 his part to use his personal knowledge 
in coming to a certain decision. A I. R. 1926 Bom. 527 = 28 Bom. L. R. 986=97 
Ind. Cas. 673; A. I. R- i935 Mad. 152 = 159 I. C. 1059=69 M. L. J. 558=i9i5 
M. W. N. 572. 

When parties have agreed to ablde^ by decisioa of a tribunal of their own 
selection unless there has been something radically wrong and vicious in tbe 
proceeding it must not be set aside. An award shouldinoc be set aside on the ground 
ofhighly technical error. A. I. R. 1925 Rang 383 = 3 Rang. 387=91 Ind. Cas. 
654. An arbitrator, who makes secret inquiry and relies on opinion of third parties 
isguilty of misconduct. A I. R. 1931 Lab. 11 1 = 131 lad. Cas. 220 examination 
of wiinesses out of the hearing of tbe parties amounts to misconduct. A 1. R. 
1931 Mad. 619=1931 M. W. N. 45t=34 L. W, 507 = 133 Ind. Cas. 522. Omission to 
examine witnesses may also amount to misconduct A I. R. 1931 Lib.65=i3o Ind. 
Cas. 833. Taking legal advice upon the general rules of law bearing upon the case 
docs not amount to misconduct. 1931 A L. J, 1196 = 540. L J. 372=61 M.L,J. 
623 (P. C) = 33 Bom L.R. 1536=35 C. W. N. 1287 = 31 L. W. 676=80. W. N. 
to66= A I. R. 1931 P. C. 2S9. An error in calculation, unless so palpable and gross 
as toaiford strong evidence of misconduct, is no ground for interference by Court. 
But tbe Court is not competent to cmrrect the error. 133 Ind. Cas. 522=34 L. W. 
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507-1931 M W. N. 451 — X I. R. 193* M»d-6ig. Where ihe pAtiles appointed two 
Arbicra'ort one for cadi and an umptie >nj ai(tceJ to abide by the decision of (he 
majority and the award o( the umpire tubstanllaljy agreed with one arbitrator but 
there uas a ditTerence as ta the amount which plaiaiitT was entitled to, the lower 
Cojtt accepted ibe award of the umpire. litld even though the award was of no 
arad, because there was no majonly, the decree cannot be changed under s. 115 
C i*. Code. I9^t L ). 906- 134 Ind. Cat. 30 An arbitrator it guilty of miscon* 
duct if he delegates hit functions and bii award U inrahd. 2j C. iZj. 237-31 Ind. 
Cat. 33. An arbttator who hat got psisons) interest not known to the parly, can 
not act as such unless the iniereit ts xcry tnulL 19CW. N 165—31 Ind. Cas 597. 
Arbitratotl with espen knowledge of the particular liade in relation to which a 
question it pending befoie them can use their personal knowledge of the usages 
of that trade. 41 1). 518—18 Uom. L. R. 532 — 37 Ind. Cas. 271 ; see also 57 Ind. Cas. 
60I. The ntcicr.ee of alt the aibittatots at all meetings and above all at the last 
tncetiog when the final act of the atbiltalors is done is essential. 49 Ind. Cas. 522. 
Arbitrator deciding dispute upon his own personal knowledge and without taking 
evidence is fatal to the award in the abscace of special agreement. 42 A. 185 — 18 
A. L. /. 78— 54 Ind. Cas 443 ; 57 Ind Cat. 604. Where a person is guilty of a final, 
irrevocable or conclusiae refusal to have anything to do witn an .arbitration, the arbi* 
iraters need not give notice bat may p . * ' ‘ ' • '' ' - 

Arbitrators must not receive or act ■ 

would render their award utterly uni 

4r>/)ar/4 in some cases 13S.L.R.75- • . . 

to summon witnesses cued by a party does not vitiate the award where there ti 
nothing to show that the atbiirator was not acting witbm his powers and wherein 
the exercise of wise and prudent discteiion, he declined to summon them. 39 
lud. Cas. 767. Where aibitrator takes evidence or hears argument in the absence 
of ooe party without giving notice he ts gmlty of miscoiJuci. Arbitrator need not 
sue any further nonce when defeodaot knew that atbiiraior was proceeding inspiie 
0f repealed notice of waUdrawal 3) Ind. C\s. 467 ; see also 49 Ind. Cas. 
303 { <V. I. R 1925 Lab. $07 — 7 Lab. L. ) 463— :6 P L K. 706-8S Ind. Cas. l6t. 
Stmply because the atbiirator asks a person certain quesiioo relating to the accounts 
SB the absence of the paniesitt cannot be said that he misconducts bmstlf. A 1. R. 

193$ I'at 16. 

Where award is impeadied owing to defendants baviog given fiUe evidence 
supporting fraudulent accounts. It is open to review but is not liable to be set aside 
by suit. 93 I’. R. 1915-179 I’ W. U 1915-11 Ind. Cas. 196. An arbittaior has 
power to deictinine ^ inaitur relating to .-s jiiui riiinly business and to aw.\rd shire 
m favour of cien a stranger where finding is recorded with full consent of piriies. 
>8 A. L. J 241 — 42 /V 277— 53 Ind. Cas. 585 Where both arbitrators .ire pleaders 
the mere fact that one has appeared for the other la various cases vvithout fees dues 
not show that the latter would not take a fair view of the matter under arbitration. 
A. 1. K. 1930 Sind 190—133 Ind. Cas. 604. Where an award does net decide the 
teal question at issue, it is viiiaicd by technical ausconduet A. I R. 1930 Siud 
103— ije Ind. Cas. 824. Where some of the aroilrators give evidence in arbitration 
proceeding before them but parties allow ibem to do so without objection and where 
' ibeir contemplation while enieriog into 

• mdence, award is not invalid. A. I. R. 

, ■ Ind. Cas 418. Mere fact of questioning 

to misconduct so long as the parties 
‘ tlons made by the other side. 

- . ■ • i^as. 478. Where the order of 

ut forward by the parties and 
of notice by arbitrators that 
award invalid. A. I. R. 1927 
■ ; of parties that proceedings 

, the cross suit, the arbitrators 

did not set issues in the later award, AeU the award was not invalid. 38 C, W. 

N. 784. 

The Court will set aside an award if there is an error of law patent on the face 
of it. Legal misconduct means misconduct in the judicial sense of the word, not 
from a moral point of view and means some honest though erroneous breach of duty 
causing a miscatrugc of justice. Where the arbitrators admit improper ev.denco 
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and are misled by it they commit an error of law patent on the face of the award 
and this can amount to legal misconduct. A. I. R. 1914 Sini 7S = t7 S. L. R. 353. 

. • ■ • , coDSidera- 

• • I. R. 1925 

“ • “ ■ ■ 660. No 

00 adverse 

to one or the other party without committing grave misconduct. A. I. R. 192$ 
Pal. 465 = ^ P- L* T. 544=86 Ind. Cas. 773 Where an arbitrator refuses to allow 
evidence under honest belief of want of jurisdictiou to admit it, the award is not 

vitiated by misconduct. A. I R 1Q24 Oudh 4oo-li O. L. ]. Ind. Cas. 

378. Where the umpire made the award without giving the parties opportunity 
to be heard, the award should be set .aside. A. I. R. 1024 Sind 27=173. L. R. 
172 = 83 Ind. Cas. 543. \yhere there is no provision for making and publishing the 
award in the submission neither the award is invalid nor the arbitrators are guilty 
of misconduct if they do publish the award. A. I. R 1924 Nag. 204=78 Ind. Cas. 
194. Where parties to arbitration do not produce evidence and the award is based 
on hearsay and conjecture it can be upheld. A. f. R. 1922 Lab. 480 = 67 Ind. Cas. 
866, Arbitrators cannot make private enquiries. But where the Court has found as a 
fact that the decision of ihe arbitrator was based exclusively on tbe evidence recor* 
ded in the presence of both parties there 1$ no ground for interference. A. 1. R. 1923 
Oudh 235 = 26 O. C, 107 = 74 Ind. Cas. 401. 1* >* improper on the part of au arbitra- 
tor to get information from one side in the absence of the other ; but consent of tbe 
parties will cure the defect. A minor’s guardian can not waive the minor's right. 
'I '' J " »I7 M. L. J. 7l = (l923) M. W. N. 7 = 3* 

" • • " Cas. 470 i see also A. I. R. 1923 Rang. 187= 

: ' . < Cas. 6. Irregularities in procedure of arbi> 

. . . s knew of them, to L. W. 57=51 Ind. Cas 

* ’ ’ ■ ■ , it is only voidable and 

' • /s after it ts died. 4 Pat. 

' . . ' • icates information gained 

, , . there is no misconduct. 

A, I. R. 1921 Mad. 271=41 M L. ]. 276=14 L. W. 394=19:1 M. W. N. 50^=65 
Ind. Cas. 676. Where the arbitrator is silent in bis award as to a point originally 
submitted to him but which in fact be found to be no longer m controversy, the aw- 
ard is not vitiated. A. I. R. 1921 All 384=43 A. 108=60 Ind. Cas 626 Court m 
setting aside award must supersede arbitration A. I R 1921 Pat. 16=2 Pat. L. T. 


be set aside. L. R. 3 A. 84. An arbitrator to whom a dispute about succession to 
property is referred by a Hindu joint family, so long as he is not compelled that he 
should decide only according to Hindu Law, can take into consideration wishes of 
parties and decide in accordance therewith. A I. R. 1921 Lah. 34 = 2 Lah. 114 = 
3 Lah. L. J. 349 = 73 P. L R. 1921 = 61 Ind. Cas 628. Award given after lime fixed 
is not valid A 1. R. i933 *73f'45l'>d Cas 129 Even before tbe award 

is made the Court can deal with the misconduct of the arbitrators. ]46 Ind. Cas, 
1081 = A. I. R. 1933 Pat. 566. Arbitrators can accept a compromise by the parties 
under s. 32, rule 7. *45 Ind. Cas. 329=34 P. L. R. 397 = A I. R. 1933 Lah. 538. 
Award based on reference without authority ofa party can be challenged m a suit. 
1933 M. W. N. 1475. Court should summon arbiirators as witnesses at ihe instance 
of a parly who impugns the award on the ground that ihe arbitrator held his enquiry 



Clause (b).— 'Where the arbitrator is directly interested in the subject-matter of 
the litigation a party knowingly not disclosing the matter to Court when the case 
IS going to be referred IS guilty of fraujulenl miscouduct. A. I. U. 1926 Oudh 307 
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■ i LbcV, n9-i3 O. L. J. SJ*- j O. W.N. >79- C3 Ir.J. Cai. 446; secahoajC. 

141 ; :9 C 67S. Party coming; 10 rctiiionihiir of the op;>aiiie party with the arbi* 
traior ani om ttinj; to object in i,;n)rance of hii it$hi to reiroke ii not barred by the 
operaiioa of wa'\er. $23-A I. R. 19JS Oudh 349. 

Clttuso (oX— In cl. (c) tub-para i mta 1$ wordi “or being otherwise icvalid** 
bate tame tKaring at word ' tnTaIidity''tcrcrtcd to la clause (c). A. I. 11. 1931 CaL 
:n-52 C L. J. 298-35 C W. N. 238- 5SC 6iS-l3olnd. Cat. 209 ;sce also 34 C. 
W. N. 813— 1 30 Ind. Cat. 1 17. Ground it not tfuiJiin gtntni with previous grounds 
mentioned. A. t. R. 1934 AIL 95. The words *‘or being otherwise invalid” can not 
cover award where reference Itself it bad. I. K. 1928 AIL 742-50 A.Q55-36A. 
L. ]. 1009-110 Ind CakSSli 159 I.C. 44)-A I. R. 193$ All. 1014. ^Vhere an 
arbitrator in a reference pending suit treats petton not a party to the suit as a party 
to arbitration and decides diiputet between pirtiei and such person, however, just, the 
award may be "it is otherwise invalid ** A 1 K 1927 Sind >93—101 Ind.Cas 802. An 
award made otberwiie than in accordance with the order of reference it ''otherwise 
invalid" wiihin pira 15. A I. K. 1925 P C 295-2S IJom L. K, 117-49 M. L- J. 
812-30. W N 127-34 -V L J >3-410 L I 14-27 P. L R 3S-'>9t6) M. \V. 

- ' -92 Ind. Cas. 633. The 

■ ■ the award on (ho ground 

■ ■ • • laid b: made when (he 

■ I -79 Ind.Cas. 723. The 

■ • ■ . ^ rri/ with the other cases 

mentioned therein bat are meant to include all case* of invalidity on grounds other 
than thoie mentioned 34 M Lj.7(— 33M L T.89-495 InJ Cat 763 ; 13 Rang. 
675 — >56! C 4t4-A 1 R. >935 Rang 94 An awrarJ may be ch.aUenged on any 
ground whaisover because ofihe words “bc'ngotlisrw.se invalid ” A. I.R. >936 Oudli 
I. There it nothing in para >5 to indicate that there is any necessity for the award 
being submitted or delivered or filed m tune in order to maintain >ts validity. 38 C. 
W. N. 784. 

BoTisioa.— Revision under s. >15 C. P. Code It not competent against an order 
• • directing trial of suit to 

. • - i9J2 bom 332-A. L. R. 

I .'ide an arbitration as the 

, • low. The rejection of an 

• • P R 1916-70 P. L R. 

- ■ i reference is not an objec* 

IS open to revision. A. 1. 

R. «9J6 All* 358-48 A. 339-:4'A. L. J. 335*9‘ Ind. Cas 93® Court’s omission 
to give notice of the Aling of the award loibe pariies is a g03i ground for revision 
A. 1. R 1926 Cal. 1018-94 Ind Cas. 115. Judgment in accordance with award are 
to be final Therefore unless judge exercises jurisdiction ivrongly there should be no 
interference in revision A. I R. 1918 Mad 48-105 Ind. Cas 105 Revision lies 
against order refusing o set aside award. A 1 K. 1939 bah 369— iii Ind. Cas. 
>45 Where reference ilselHs impugned owing to dissent of parlies, judgment and 
• • ..... ,«34C. W N.8ij-i3o!nd. 

; . .... in accordance with award 

■■ ■ . » . . « AIR 1927 All 573 — 

• .... erseding award made in 

- : . ■ ■ ■ ■ >56-89 

• ' a suit 

• . - ■ , ... r aside 

, . . evision 

does not he where Couit supersedes award on misinterpretation of terms of reference. 
A. I. R. 1912 All. 64-20 A. L. J. 117-65 Ind, Cas 779- If ‘be judgment of the 
Court is pronounced according to the award under paragraph 16 there is neither 
appeal nor revision. A. I. R. 1929 Smd I- 15 S. L. R. 165-65 Ind. Cas. 50. Where 
award was set aside on ground that reference ought not to have been made, /ielJ 
that revision lay. A. I, R. I92i All. 16-43 A. 305—19 A. L. J. 33=60 Ind. Cas. 
857. When objection to an award is disallowed, a decree based on award cannot be 
questioned either in revision or in appeal. 10 O W. N. 669 — A I. R 1933 Oudb 327. 
Where some of the arbitrators look pail ID the hearing but no objeciion was taken 
and ihereby the award was not affected on merits, an order confirming such an 
award can not be questioned in appeal or in revision. 3® L. W. giy-A. 1. R. iott 

Mad. 862-65 M- h. J. 755. A. I. R. 1936 Mad. 619. 
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16. [S. 522.] (1) Where the Court sees no cause to remit the award or any 
, , , j- . of ^he matters referred to arhilration for re-con- 

aS “■ aidaration in manner aforeeaid, and no applica- 

tion has been made to set aside the award, or 
the Court has refused such application, the Court shall, after the time for 
making such application has expired, proceed to pronounce judgment accord- 
ing to the award. 


(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess of, or not 
in accordance with, the award. 


Scope. — Para 16 contemplates award made in cases where there has been valid 
submission. Where reference itself is impugned for want of consent or any other 
cause an appeal will lie against the decree passed on the invalid award. A. 1. R. 
1931 Cal. iog = 34 C. W. N. 813=130 Ind. Cas. t37 ; see also .A. I, R i93lCaI.2it 
= 35 C. W. N 238=58 C. 618=52 C L J. 293 ; but sec A. 1. R. 1929 Lah 479=10 
Lah. 871 = 31 P. L. J 165=116 lod. Cas. 559 j A 1, R. 1927 Lah. 362=8 Lah. 693 = 
9 Lah. L J. 569=104 Ind. Cas. ao2. Para t6 (1) does not prevent the Court from 
passing a decree on an award even without giving the parties to days’ time to Glc 
their objection, if the parties so desire. 27 N. L. R. 240= 134 Ind. Cas. 282 = A.I.R. 
1931 Nag ii2. Where the objection is rejected a decree should be pissed on the 
award and a flnaliiy attaches to such a decree which cannot be challenged in revision. 
134 Ind. Cas 30=1931 A. L. j. 906. The Court should not pronounce judgment 
within to days of the receipt of the award, which is the period for putling io 
objection. 152 I C. I57 = A. 1. R. 1934 Mad. 619 = 67 M. L. J. 377. Court should 
not suo motu fix the date for evidence in support of an objection to an award d'ed 
In the Court It is for the parties to move ibe Court for the purptse. A. I. R. 1926 
Lab. 584=96 Ind. Cas. io3. Where Court without further trial passed decree 
immediately after a report is hied, procedure is wholly irregular whether report is 
considered as award or as commissioner’s report. A I. R. 1029 Mad. 789=129 lad. 
Cas. 5. The question whether a party is interested must be decided on the factf 
of each case A I. R. 1931 Lah. 126=32 P. L. R 44=131 Ind. Cas. 348 It is not 
for the arbitrator to dismiss or decree the suit. 159 t C. 35 = A. 1. R 1935 All. 
37S»«93S A. L. J. 396. 

A decree must be passed in accordance with the award aLer the application for 
setting It aside on grounds of misconduct and Illegality has been dismissed. A. I. R. 
19:4 All. 788 = 46 A. 636=12 A. L J. 676=L. R. 5 A 46s Civ =82 Ind Cas 16 
Oral .aw.ard bas the same clf.:ct as the written one. It also bars a fresh suit for 
dealing with ihe same subject-matter. A. I R 1924 Rang. 60=2 Bur. L. j. 163 = 
79 Ind Cas, 742. An agreement not to object to the award on ground other than 
those of fraud, cannot prevent party to the agreement from moving to set it aside 
on the ground of illegality on the face of it. A. I R. 1922 Mad. 179=45 M. 466= 
15 L. W. i6o = (l92i) M. W. N. 793=71 Ind. Cas. 266. Suit to set aside award is 
not competent. The only way is by way of application to the Court to set it aside. 
13 Bur. L. T. 34 = 10 L B. R. 106=56 Ind. Cas. 677. Passing of decree in terms 0/ 
an award is no ground for refusing to restore on merits application of objectian to 
ihe award dismissed for default. x8 A- L. J. 756=2 U. P. L R. (A) 253 = 57 Ind. Cas. 


200 . 


Where invalid part of the award cannot be separated from the valid part, the 
whole award is bad and is, therefore, null and void A I.R 1922 Cal 399=34 C L. J. 
253=66 Ind. Cas. 342. When one of the parties takes an objeciion to the award 
and agrees to indemnify the other, latter can sue him for damages on bre.ach of 
the agreement. 38 M. L. J. 470 = 57 Ind. Cas. 952. A suit on the original cause of 
action is barred after award bas been made. 13 S. L. R. 75= 53 Ind. Cas, 337. 
Time for filing objections to an award cannot be extended. 13 N. L. R. 172 = 42 
Ind. Cas. 266. Award can be pleaded as a defence in a civil suit regarding the 
mailer in respect of which award was made. 173 P. W R. 1917=99 P. R. 1917= 
43lnd.Cas. 350; see also 8 L. B. R. 157=33 lod- Cas. 554. Couit actswUh 
material irregularity when it does not give time to adduce evidence in support of 
objections raised against validity of the award. 3 0. L. J. 583 = 37 Ind. Cas. 400. 
Expresiion in the award capable of many interpretations should be interpreted in 
the execution proceedings of the decree following the award. 3 O. L. J. 258=35 Ind. 
Cas. 761. Award is to be regarded as submitiel on the date fixed by the Court 
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fcf filirg it Anl the time for f>!)jccuon !*» the rillnjf of the award ii to be consulted 
fromsuchdate ul’.W.K. I'jib**)! tixl. Caa. 350. Decree in terms of the award 
btfore the espiry of ume allowed for tnalcttig an application to set aside ihs 
award is ille;at. Decree in lerTnof award i» ooi bindin.; on the minor unless the 
Court finds it be'.tfmal 10 the tn nor. 9S I.K.l8t*«J4 ltd. Cas. 84; Where an 
award IS objected tOt decree in terms of award without allowinj; objections to be 
prosed by evidence IS insalid- A I. It. 1911 Mad.6l4’>l$3 IC.tjy-byM L J. 377. 

Sub sccliotx 2 — Thnuj;b decree based on award is not appealable it is open to 
revision if Court acts without juiisdictinn or fads (o esercise jurisdiction or acts with 
material irrecuUtity in dealing with award. 31 fnd. Css. 4^8. Omission of sane* 
tion under Older 33, r. 7 is no basis for tcvision. 97 1 ’. K. 1 91 j >>307 P. W. It. 1915 — 
32 IniL Cas. 3$o Appeal does not lie from an order rccorlins an awant. 1 Pal. L 1 . 
92*2 Pat. L. W. 411 M34 Ind. Cas lojt seealsolPat L J. 305-3 Pat- L. W. 377 
*35 In L Cas. 3$8 Appeal does not lie aj^ainst decree passed in terms or.an award 
ualess it is in excess or not in terms of an award 1 $ A C J. 4Si*39 A. 4ai*39 


can not bca*ppealcd ijsinsl. A I It •9:1 Lth. tVj—d Lth :9>«-65 Ini Cas 5835 
se«*aUoA.I.U 1933 Mad. 429-iS U W 111-31 M I. T. «-(i922)M.W N. 

423-70 Ind. Cas 410 Decree passed in termi of the award after objeciiont to the 
nlin;; ofthe award are dispose I of Ic/illy. an I IS not sjbjtct to revision A t It. 1923 


1929 Nag. 364-36 ft L IL 168-119 Ind. Cas. 694 j see also A. I. R. 1927 All. 
1^20-49 A. 178-34 A U J. co56-9SliHi. Ca$.993 : A Lit. 1927 Pat tss-ftQaS) 
’ ” . . • ’ •'.1 • " 1915 All. S4t“86 Ind Cas. 

• ■ . ■ • , ' * . ■ Cas 312 Decree passed in 

• • ■ , . - • . c objector to adduce evidence 

, ■ ... in 1925 Rang. 238-4 Bur. 

• ' 1 grounds other than those m 

para 16 (2) does not fie.' A. Y. R. 1926 Pat 164 = 7 Rat L T. 264 .= (i 92 S) Pat. 
324 — 91 Ind. Cas 799 Where part of award is remitted for re-conslderation but 
the arbitrators fading to do so, decree based portly on award and portly on Court’s 
finding can be appealed against. A. I R. 192O AU. 567 — 24 A. L. J. 705 — 76 Ind 


Though no appeal lies against the decree passed on an award, yet a revision is 
competent where the Court which passed the decree missed the jurisdiction con- 
ferred upon it. 118 Ind. Cas. 906 Where parties agreed that trial Judge should 
decide a case on certain documentry evidence and local inspection and further 
agreed to accept the decision, there is no appeal from decision of the Court. A. I. R. 
*929 All. S77-St A. 885=(i929) A. L. J. 1024-117 Ind. Cas. 107s see also It N. 
C. P. Code — 114 . 
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L J. 247">>3 Ind. Cas. 365. Rule prohibidn}; an appeal against a decree based on 
award does not apply where the objection is to the inherent jurisdiction of the 
Court to entertain suit. A. 1 . R. 192S Lab. 730=10 Lah. L J. 242= 112 Ind. Cas. 262. 
Where trial Court sets aside award and the lower appellate Court decrees suit in 
terms of it second appeal lies. A. I. R. 1928 Oudh i — 3 Luck. 1=4 O. W. N. 1085 
(F. B.)=»io7 Ind.Cas. S45. But no second appeal lies from order recording award 
as compromise. A. 1 . R. 1930 Lah. 860=31 P, L. R. 225= 127 Ind. Cas. 705. A point 
against an award which could have been taken In the lower Court cannot for the 
first time be taken in revision A. I. R. 1929 Cal. 83t = i2S Ind. Cas. 274. No 
appeal lies against decree passed on award under part 17 except so far as it is at 
variance with the award. A..L R. 1936 Lah. 617. 


or t ■ ....... _ . _ 

A. 1 i : . ■ . . 

made by a pleader having no authority in that behalf is inv.slid and decree thereon 
can be appealed against to the ordinary decree. A. I. R. 1924 Nag. 338=79 Ind. 
Cas. 48. When time is given for filing objections to the award, the decree which 
was passed in terms of the award before the expiry of such time, is liable to be set 
aside in revision. A. L R. 1925 Rang. 103 = 76 Ind. Cas. 307. Decree based on 
award except when not based on valid award is no*^ appealable but judgments or 
order passed on award are open to revision if there is material irregularity in the 
passingof it. u P. W. R. 1916=28?. R. 1916=11 Ind. Cas. 700. Noappeal 
is competent where the decree is In accordance with the award. The mere fact 
that in appeal the validity of the award is impeached on the ground that the 
parly appealing was not a party to the reference docs not t.ake out the case out of 
this rule, la Lah 4o8 = 32P.L K.44=.\ 1 . R 1931 Lali 126= 131 Ind. Cas. 348 5 

see also A. 1 . R 1932 Lab. 239’»33 L R- 163=136 Ind. Cas. 11 = 13 LrIi* 5 ^^ • 

138 Ind. Cas. 848 = 36 C. W. N. 1069= A 1 . R. 1932 Cal. 7131 n? Ind. Cas 

iSXsQ 0 . W. N. i9i = A. 1 . R. 1932 Oudh 156 ; I. R. 1932 Lah. 62; ; A. I. R. 1933 

Rang. 38=142 lad Cas 83;. Where a decree has been pissed in accordance with 
the award, it cannot be interfered with in revision unless the decree discloses some 
excess or defect of jurisdiction or irregularity in the exercise of jurisdiction. 1933 
M. W, N. 831 = 38 L. W 330-A I. R. 1933 Mad. 697-65 M L. j 376; see also 
146 Ind. Cas. 582-10 O. V;. N. iipb-A.l. R. 2953 Oudh 541 j 34 P. L. R. 652 = 
A. I. R. 1933 Lah 692 = 143 Ind. Cas 309. What is open to challenge is not the 
award but the decree and an appeal lies only if tbe decree is in excess or not in 
accordance with (be award A 1 . R. 1935 Pat. 16=152 1 C. 838, but see 153 I C. 
764 = A I. R. 1935 Pat. 109 ; 12 Rang 67S-A. I. R. I 93 S Rang. 94=156 I. C 414 


Order of reference on agreemtnts to refer. 


17 . [S. 523 .] ( 1 ) Where any persons agree in writing that any differ- 


agfeeSent to refer to aibilra* ‘j®"* agreement, or any of 

them, may apply to any Court having jurisdic- 
tion in the matter to which the agreement 
relates, that tbe agreement be filed in Court. 


( 2 ) The application shall be in writing and shall be numbered and regis- 
tered as a suit between one or more of the parties interested or claiming to be 
interested as plaintiff or pLainiiffs and the others or other of them as defendants 
or defendant, if the application has been presented by alt the parties, or, if 
otherwise, between tbe applicant as plaintiff and the other parties as defendants. 


( 3 ) On such application being made the Court shall direct notice thereof 
to be given to all tbe parties to the agreement, other than the applicants, 
requiring such parties to show cause, wi^in the time specified in tbe notice, 
why the agreement should not be filed. 

( 4 ) Where no sufficient cause is shotvn, the Court shall older the agree- 
ment to be filed, and shall make an order of reference to tbe arbitrator 
appointed in accordance with the provisions of the agreement or, if there 
is no such provision and the parties cannot agree, the Court may appoint an 
arbitrator. 


Sch. II, Para 17.) 
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Scopo.— The scope of this pat* is no more than this : that where an agreement 
of reference to arbitration has been entered into by the parties but the arbitrators 
hate not so far functioned, the Co*'it has poncr to enforce to agreement against the 
turtles where the aibitrators are ready and witling to act in terms of the reference. 
Para >7, far from implying an ouster of jurii.ticiion, predicates that the arbitrators 
hate the jurisdiction to act on the reference .and the Court should step m and ask 
them to exercise their powers as arbitrators if they .are agreeable to do so. 1933 
A. L. J. 331-137 tnd. Cas 1 93- A. t. R. 1933 All 348-A. L R. 1933 A 73?. This 
para and the sub«cqueni paras refer to cases where the panics agree in writing to 
refer to aibiirannn any difference between them independently of the Court. A 
proceeding under this para does not commence with a plaint. Sub>pirt (1) of oara 17, 
howeter, provides that an application to file in Court an agreement to refer to 
arbitration shall bo nombered and tcgisiered as .a suit between one nr more of 
the paitic* interested or claiming to b: interested .is plaintiff or plaintiffs, and 
others or other ol them as defendant or defendants This provision does not 
convert the application into a suit for all purposes When the law says that the 
application shall be Qumbeied and registered as a suit 11 implies that it is not in 
fact a suit. If It were really a sun, it aum prapjno vj'Ort have all the attributes 
of a suit ; and it would be wholly redundant to enact that it shall be numbered and 
I • * commences 

• • • ; prescribed 

h 672-137 

I - - . , regards the 

• • nd as such 

■ «ttLah.470 

-133 Ind. Cas. 73i. Mortgage decree in terms of award made under pin 17 is not 
a decree under Order 34. ru<es 4 and $ have therefore no application A. I. H. 1927 
Sind 103-198 L R. 303-99 Ind Cas 17$. Aw.vrJisnot valid unless concurred 
IS by all the arbitrators. Court cinnot change original agreement between parties 
to refer dispute to certain number of atbirtators and order that in case of disagree* 
meot opinion of the majotity of arbitrators should prevail A I. R. 1926 Mad. 
1183-31 M.L J. 440-34 L W. 384-97 Ind Cas 834 


’ • I * refeience to make it binding ; 11 ts otherwise 

• .• • • executed It Authority of arbitrator begins 

• . •<! • * • ‘rence 9 Bur. L. T. 353-38 Ind, Cas 577. 

■ * !* • , 'j/A to public trust can not be settled 

..... ■ by Court, t P. I.. W. 36o-(i9i7) Pat. 

93-38 Ind, Cas. 396 Party in whose favour the award is made can sue 
for a decree iu terms of award Agreement to refer to arbitration can be filed 
when It IS valid. Arbitrator can proceed with the reference even if one party 
refuiei to submit Once a valid reference has been made, clerical error as regards 
the date of the enquiry can not be taken advantage of by a party. I3 P. R. 1917-39 


junction with other disputes. A. I. R. 1936 Sind 3—89 Ind. Cas. 335 > but see 4 O. 
L. J. 131 — 40 Ind. Cas. 38, Application presented under para (i) though it has to be 
numbered and registered as a suit is not a suit. A. I R. 1921. Pat. 161 — 3 Pat L. T. 
277 = 6 Pat. L. J. 287— 61 Ind. Cas. 390 ; see also A. I. R. 1924 Sind 23— 17 S. L R. 
178-83 Ind. Cas. 598.. An agreement for reference of a pending suit and also 
for withdrawal of the suit in pursuance ofitcanbe filed under this para ; 1531.0. 
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I70»6i IcJ. Cjs. 390. Oa first orJer of atbUraiioa prov'a’ abortive Court cannot 
nuke aao'ber or^ler of reference uithaut consent of [Krties. A. I. R 1921 Pat. i6t = 
2 Pat. L. T. 277*«6 Pat. L. j. 237»i92t Pat 170 = 61 InJ Cat. 3'3o. Parties 
accepting Court's decision to refer anJ appearing and prosecuting ctse before atb-- 
trat'.ca cannot .afterwards chaUeagC award oa ground of want of jurisdictioa in 
tribunal ekesen by ti.emsebes. 42 A. 6St=iS A. L. J. 644*^59 lai. Cas. Soi. 
Mubantmadao luo.her is not competent to acree to arbitratio.i regirdiog minor’s 
propeny ibojgb a.f</j.'/J guardian 26 C. W. N. 246=47 C. 7*3“ 57 Ind. Cis.543. 
Party entering into agreement to refer under mlsconcepUsa as to autbonty of mother 
oftnicors who are among the other party is entitled to nitbiraw from agreement 
if it is found that mother bis no authority to enter into such agieemcn:. A. I R. 19:1 
CaLSiS = 26C \V. N. 246. Death of some arbitrators before agreement is made 
rule of Court renders agreement icoperauve and it cannot be filed «n Court. 71 P. R. 
1918 = 44 tnd. Cas. 866; see also 42 Ini. Cis. 911 = 11 Bur. L. T i6<'. But where 
there is distinct provision that pany selecting arbitrators wou'i be competent to 
appoint another in case of disability, tetignatioa or death of acb trator agreemest is 
rendered void by rtsignaiioa of one of them nor is it safneient to justify refustl to 
file it in Court. 3 Lah. 276; see also 51 Ind. Cas, 636=155 P W. R. iQiQ-jS 
P. W. R.l9t9. Agreement to refer is canceHe.l by co uluct of parties coup’ed with 
long and uneaplained delay ofslsjears and it cannot be filed 54 lad. Cas. 126. 
Patty induced to refer by misreptcscntioa is at bberiv to revoke reference, and such 
an agreement cannot be filed in Couit. 50 Ind. Cts 637. Schedule It, prato 
applies to application for filing award already made and not for filing one which has 
been passed cren till date of application. To the latier case para 17 applies s 9^ 
P. w. R. 1918-45 Ind. Cas. 647- The use of the word *ina>-” the rule shows 
that (he protisions cf the second schedule are permissive and not mandatory. 
j. R. I9d« Oudh 127=8 O. W. N*. 71-U O. U J. 181 - 151 fn^L Cat. 443- There 
is no auihotity for holding that ss. (6 to tool the Code are not to be const lered 
in dettrmlniog vthich Court had jurisdiaion in the matter to which agresmeat 
relates for the purpose of para 17 of the Second Schedule. 32 P. L. R 4&l**i33 
Ind. Cas. aiS=A. I. R. 1931 Lah- 673; see also A. 1. R- 1 ?33 Lab iS, Ifm a 
reference to arb.iraiioa of three specified petsous. one of ibea dies, the Court cannot 
refer the matters to the atbitrators as provided by the parties. The Court has no 
power Itself to appoint an arbitrator ia such a case in the place of one wno is dead 
The suit filed by one of the parties cannot be stayed. A. L R. 1931 Mad. 28=fia 
M. L J. 676-129 Ind. Cas. 638 = 34 4f9-»'J30 M- '''• *®2S. 

Sub pant (3).— Where a patty to an agreeruenl for reference to athitraiioa is 
called upon to show cause why the agreement should not b: filed, it is necessary far 
him to show what cause he hts there and then. It woul I be absurd far him to sit 
silent and to Sly nothing. If there is sufneiem ground for setting aside the award 
when made, there can be no reason why the arbitrator should waste his time by 
gcung oa with ptoceedings foredoomed to futility. A. L. R. 1933 Siad 449. 
The cause for revoking submiss oa should be urged when a notice is issued under 
para 17 and need not be deferred nil the award is completed 143 lad. Cas. 635 — .A. 
L R. 1933 Siad 68. 

. • i • ......... , ; . 


A. h R. 1933 Lah. iS. Where jd^autf seeks to file ta Court an agreement of 
reference nearly three years after its date, after hiriag done nothing whatever in 
the meanwhile to get it cariioj iato efiect, the agreement of reference should b: 
considered to hare lapsed aal the Court has ao power to mike it a rule of Court. 
33 Bom. L,R. 1022 — ^ [. R. 1931 Bom. 529-i3( Ind. Cas. 733 : but see A. I. R. 
1933 Lah. iS. Agreement referred the dispute between the parties to two persons 
lod in case of dincrence between the arbitrators an ump.re was appuiaied to give 
the final decis.cn On one of the arbitrator's refusiag to act the Court appointed 
the umpire as the sole arbitrator. Objecboa being taken to such appointment 
t^t (1) Sch, n, para 17 (4) was not intended co meet the case cf an arbitrator named 



S:h> II, para IS-] 


Tltg CODt or CIVIL procbourb. 


909 


in the agreement refuting to act- Tara 5 of the Schditile being eKpressly framed 
W meet cates of that kind; (a) that the Court had no pt>\>et under Sch. ]{, para 
(7 (4) to appoint the umpire sole arbitrator inasmueb -as the appointment was 
not IQ accordance with ibe provisions of the agreement and it could not be said that 
(here itas no such provision in the agreement for the ^poinimeni, of the arbitrators. 
33 Uom. L. R. inaa-A I R tgtt Uom. sag-lJi lod. Cas. 733 If sole arbitrator dies, 

' Court can appoint a new aibiirator if that be the intention of the ptriies. AI.R. I933 
Lab. 18 ; see alto A. I. R- I934 0udh67. tn case of refusal of oae of the arbitrators 
nhere there is an agreed reference to named atbitrators, Court cannnt past an order 
under this para. 147 !• C. io93»A. I. R. 1934 Oudh 67. 


18. Where any parly to any agtcemenl to refer to arbitratton, or any 

penon claimini; under him. institutes any suit 

.ErcLcM.OKfcril P^'IV 1= ‘h'! .Stsoment, or 

lion. any persott claimtng under him, in respect of 

any matter agreed to be referred, any party tn 


• ■ I t V * , , , 

should not be tcfcrrcd in accordance with the agreement to refer to atbilcatton, 
and that Uiu applicant was, at the time when the suit was tiistiluied and still 
remains, ready and willing to do all things necessary to tlic proper conduct 
of the arbitration may make an older staying the suit. 

Scope — Where rsnif s tf (cr divnittcsto sihiitsimn bill Mihvcnuenily one of them 
• • ' iiDtiiy. Defendant 

■ i8. On refusal to 

• it II stayed and the 

• 'ir proceedings to a 

• • ave made an award 

J as bar to the suit, 

„ , para 20 . the Court 

will refuse 10 enforce it under para at read wuh para 14 (c) ; and as the award will 
thus stand cancelled because without jutisdictioo, the arbitra'ors will be left free 
tbrieafier to resume their proceeiiogs on the basis of the original reference A I. R. 
19J3 Cal 135-35 C. L. J. 481-26 C. \V. N. gdr-fr? Ind. Cas 863 { see also I. R. 
1932 Lab. 6^ 8^iay sliould bo granted unless plaintifT shows absence of sufHcIent 
reason. 3 U. P. L. R Lah 48-01 Ind. Cas. 322. Durden of showing reason against 
stay is on plamuff and not on defendant A. 1. R. 19*2 Lab. 97-* Lah. 
»9“3 Lah. L. J 61 = 69 P. L. R. 6:(-6o Ind. Cas. 776- Slay of suit can be removed 
if arbitrator refuses to act 23 Uoni. L. R. S'*™45 R- 1181 — 64 Ind. Cas. 289, 
Where ihere is suit by .a party against oiber subsequent to ibc reference, if the later 
party deliberately has refrained from applying for stay of suit he must be deemed to 
have waived light to atbi'raMon A. 1. U 1912 Alt 48— 44 A 292— L.R 3A. 96— 


In Older to eniivlt * a pwly to a 
Court must be the same. A. I. 


■ I. R. 1922 Oudh 158-25 

• complete bar lo ihe suit. 
• t to refer is not bar to a 
, . . W. N. 716-29 C.L.J. 

ed if agreement to refer 

• Cas. 173. Refusal by ooe 

_ Ind. Cas. 879 Where 

patties have agreed to refer their disputes to arbitration, the fact that a small poriioo 
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of the relief claimed is not within the 
sutBcient reason for refusing to slay 

is wiihm the arbitration clause ; tn * , ’ 

1^.514=58 C. 1107=134 Ind. Cas. 529=13 C. L.J.32i=A.I. R. 1931 Cal. 772. 
The Court wiil be competent to decide the dispute until and unless it choses to 
stay the action under this para. 1 57 I. C 867= A. I. R. 1905 Lah. 916. 


19. [S. 524.] The foregoing provisions, so far as they are consistent 
„ . . 1 - with any agreement filed under paragraph 17, 

be VUle .o a.l proc.=di„^gs u/=r 
^ order of reference made by the Court under that 

paragraph, and to the award and to tne decree following thereon. 


Notes. — The words "so far as they are consistent with any agreement so filed” 
do not mean that the agreement must contain in every case an express provision 
as to what ought to be done if any arbitrator is unwilling to act in order that the 
' ' • * 5 has otherwise no application. 

. ■ I ■ . • e judge under para 5 should not 

special provision on the subject. 
., '1 i , ' . . .ird on the ground of misconduct. 

6M 368. No appeal lies against an order passed under this para settiug aside an 
award. 3 S. L. R. 260. This para comes only into operation where an order of 
reference has already been made under para 17 151 1. C. icoi= ito \V. N. Hl8. 


ArbiUaiion withaut the intervention o! a Court. 


20. [S. 525.) (1) Where any matter has been referred to arbitration 
wts —..►a without the intervention of a Court, and an 

ferre/lo .rWtralion wilhom “ward has been made Ihereon any penon m- 
mteivemionorcom. "> ">« award may apply to any Coui 

having jurisdiction over the subjeebmatter of 
the award that the award be filed in Court. 

( 2 ) The application shall be in writing and shall be numbered and regis- 
tered as a suit between the applicant as a plaintilT and the other parties as 
defendants. 

(3) The Court shall direct notice to be given to the parties to the arbi* 
tration, other than the applicant requiring them to show cause, within a 
lime specified, why the award should not be filed 


Scope. — This para en.ables parties who have agreed to refer their differen- 
ces to arbitration and have obtained an award to have that award filed in Court. 
37 A. 53=1 A. L J 398. Upon an application made to Court under this para, 
the Court has jurisdiction to and is bound to, enquire into the question whether 
the patties had or had not referred the mauer in question to arbitration. A. \V. N. 
1906,126=28 A. 621. The Court has full power to enter into the quesiion of the 
validity of the cause showing against the filing in Court of an aw.ird. 9 C. 597 
This para does not lay down that no award shall be binding upon the 
jiarties unless filed in Court, nor is there anything in them to bar a regular suit 
on the basis of an award which has never been filed in Court. This para is purely 
optional and is intended to allow panics to ar’-itration awards to avail themselv^ 
of a summary procedure for obtaining the sanction of a decree of a Court for such 
• ' inder a private agreement without the inter- 

, ' 1884. 148. Where nn application is made 

• Court, to order the award to be filed and to 

a mere denial of the 
• erence. 29 C. 278=* 

■ ■ an award notice must 

„ - . ■ J934 Bom. 6=35 


Bom. L. R. iioi. 


.hich does not completely and 
' es, can not be filed under this 
• • \. L. J. 467 = 2 Ind. Cas. 304. 

4 ' ' ground tb.'it there has been no 

, to the genuineness and validity 
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of the avard. i6 M. L. I. 474 :seeaUo7lnJ. Cas 31. It is no part of the duty 
of Court aciini;; under this para to enter into the tnerils of the awr.ir J. 7 Ind. Cas. 33^ 
An award p.irtiiioning joint family property on reference by only some members 
of family is invalid and is bindins on members joioinf' reference. A. I. R. 1936 resh> 
war 96. 


, ; _ ' f ‘ i ■■ * art of award can not lie. a] C. \V. N. 660 27 

■ I • "4* ! .. .• ’ t • lit on pnvate award, Court must determine 

. . .11 * ;■ . terms if it is found to be valid or decide on 

I ‘ be invalid 68 P. W. R 1916^33 Ind. 
^ « 4 : r ,s • •,« ... 31 are not proceedings insuiL A I. R. 

■ ■■ , I * » 75f. Award made after coromcncemeof 

•4 1 ■ : . I ■ , controversy in suit A. 1. R. 1923 Lah. 

369*«3 Lab. :93~(>9 ind. Cas. ;83. Award made prior to decision of suit can be 
Born. 3to>-4S B 34S-S9 Ind. Cas. 
I 4arJ after being reduced to wri.ing 

■ ■ ••S9 P. \V R. I93i>*;; Ind C.as 815. 

. . - o - » boundaries. 6 0 L J. 81 " 58 Ind. 

Cas. 193 Small Cause Court is not competent to file award which goes on to 
declare dissolution of marriage between panics, to L W 57^51 Ind. Cat 53. 
Civil Court is competent to file private award not partitioning agricultural Iind but 
only stating shares of parties. 81 P. W. R. I9i8«>79 P. L R. 1918-45 Ind. Cas 166; 
34 P. L R. 454- A. I. R. 1933 Lah 732 Courts powers come to end when it 
decides either to file award or refuse to file it. 5O L 471-4710(1 Ck. 9S0. 
Rejection of petition to file award does not amount to decision that award is illegal. 
43 A 108-2 U P. L R <All) 310-18 A. L J 960-60 Ind Cas 6:6 Decision of 
arbliratcrs cannot be rc-opened to |>oiat out mist.ike in account in the .nbsenc: of 
fraud •« »» » » -4- ,.-v« ». -p •43-(i920) M. W N 270-11 L \V 40S-43 
M. 439 ** * award must be final. A. I R 19:8 Sini 

<44*1' ' : go into the question of reasonableness of 

aw.ard , ■ . .. „ • ward A I. R 1930 Lah 22-it9lnd Cas, 

736, It can not be said that the award as omitting certain iicms of property is 
incomplete. A. 1. R. 1934 Lah 305-150 I C. 388. 

Subject*matter of award must be within the jurisdiction of Couit entertaining 
application under para 30 A. I. R. 1939 Lob. 24** 10 Lah L j. 500- 1 13 Ind. Cas. 
899 ; see also A. I. R. >931 Smd 47—131 tnd Cas 182 ; A. I. R. 1933 All. 151 — 144 
lod. Cas 701 i 55 A. 543. Award relating to caste question for which no suit lies 
can not be enforced. A 1.^.1929 Sind 1 — 23 S L. R. 299-111 Ind. Cas 42; 
This para does not apply to arbitration pending suit. A. I. R. 1937 Bom 565 — 51 B. 
908— 39 Bom. L. R. 1254- 105 Ind Cas 516. Decree on invalid award is nullity 
and cannot be executed. A l. R. 1930 Rang. 337 — 8 Rang, S44-I29lnd Cas 519 
Award accepted and signed by parties should be filed. A- I. R. 1930 Lah. 860— 31 
P. L R 225— 137 Ind. Cas 705 Agreement to refer entered inm after decree and 
before filing appeal is not m pending suit A I R 1930 Oudh 433 — 7 O. W N 
815=128 Ind. Cas 748. Effect of signing award in arbiir.aiion pending suit 
must be considered. A. 1. R 1939 Lah. 860—127 Ind Cas 705 An award 
regarding mmey obtained by unlawful means cannot be filed iu Court A. I. R 
1934 All. 493= »49 L C, 396. 

Section 10 does not apply to application under para 20 as not beinga suit. 
A.I.R. 1919 Lah. 533— 30 P. L. R. 395— 117 Ind. Cas. 94. Filing ofawardis not 
necessary to make it v.alid A.I.R. 1937 All 733 — too Ind Car. 762 Arbiir.aiion 
Act does not require judgment and decree on award to make it executable as 
under para 30. A. I R. 1926 Cal. 562— 31 C. W. N 517-4S C. L. J. 597 — 102 Ind. 
Cas. 108 ; see also A. I. R. 1928 Mad 107—39 M. L I’. 569 Award on reference 
to arbiiiation pending suit though not enforceable under para 20 is so under 
Order XXIll, rule 3 as adjustment. A. I. R. 1928 Nag. 173-24 N. L. R. 55—107 
lod. Cas. 525 ; see also A. 1. R. 1926 Nag. 405— 23 N. L. R. too— 9 N. L. J. 97 = 95 
Ind Cas 89 ; A. 1. R. 1926 All. so— 48 A. 475—24 A. L. J 480=95 Ind. Cas. 419 

Umpire has no and be cannot apply to file award A I R 1922 
Oudh 276=9 O. L. J. 410—36 O. C. 1—69 Ind. Cas. 714- Secretary usurping 
power of association is not competent to file award. A. I. R 1929 Lah. 826—11 Lab. 
L. }. 366=133 Ind. Cas. 871 ;anapplicauon under para 20 when numbered and 
registered becomes a suit for purposes of Order XXX VlII. A. I. R. 1927 Bom, 359— 
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39 Bom. L. R. 342. For ihe purpose of Order IX, rule 13, proceedings under 
para 20 are suits. A. I. R. 1928 Mad. 969=20 L. W. 490=112 lod. Cas. 691. 
Separable portion of award in excess of authority can be expunged. A. I. 
R. 1929 Sind 200=119 lod. Gas. $29. Award can be requested to be filed 
in part. A. I. R. 1929 Bom. 193=31 Bom. L. R. 349“ n? Ind. Cas. S23- 
Pendency of probate proceedings docs not affect validity of arbitration in respect of 
th ■ ■ . . • . I . 

C • . ■ ■ , . 

61 ■ I , *. . • ■ • 

rnn hr filed A I R^in^rPaf Btnai pat 620=7 P. I.. T. fiii = qt Ind. Cas. 261. 
■' • 'A. f. R. 1926 

• • • to property 

. )f Court filing 

. =7N. L. J .62 = (i924) 

1" . : , 4 . ■ * , 1 =>Si h A 72=22 A L 

! • : W. N.977(P. C.)=83 

• .' > ! * of tbeir jurisdiction. 


Mad. 50=76 Ind. Cas 502. Para 20 of the second schedule prohibits only an 
adjudication of the same matter by two different tribunals of co*ordiD3te jurisdiction. 
A. I. R. 1933 Pesh. 18=141 ind. Cas. 83. Wbere the tefeience to arbitration was 
made during the pendency of the suits m which the matters were iuh-judtet hut 
without the lotervent . . 1 lannot be filsd under 


para 20. 34 P. L. R. 4 


• 195 There is no 

provision in the Lar 

i 


' ^ ^ • 1 would give a Court 

be said 



abbitiat 



action, 1 



necessai ■ 



filed in ■ 



55 M. 61 . 



462=62 ■ • . 



para 20, . 


■ - 


• 

. where the subject-matter of 


the award is panly in Burma, partly m Madras and partly m French territories and 
the case being one of partition it is impracticable to regard parti. ion affecting pro* 
periics in British India as valid without bringing into consideiati'>n the atlecting 
properties in the French territories, the decree is without jurisdiction as regards 


the meaning of 'this para. A. I. R. 1935 LaK 134. 
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Appeal — Where pJrues Hie peOlion for decree on a^«arll as inodiricd by 
Uu-fut eomproirise, no appeal hci from such ilccrce. A. 1. K. 1922 Oudh 189U9 
O L. /. 2t9~3S tnd. Cas. 209. Ex-parti decree under para 20 it 

appealable, A. I. IL 192S Mad. 699-SS M. L J. 262-29 L. W. 490«ti2 tnd. Cat. 
69?. Order under para ao tan be appealed against even though passed along 
«i(h the decree on the award. A. t. R. 1928 Mad 969-S3 M. L.J. 262-20 L. W. 
490-112 Ind. Cas. 691. 


LlDMt&tloD.'*ApplicniQa under para 20 It not a suit for the purpose of s. 6, 
Limiiation Act. A I. R. 1923 Kang. 226— 76 Ind, Cat. 493. Petition for filing 
award Under (ura in beyond six months after date n( award is time-barttd b^ Ail 
t?8, Sch. I of Limitation Act. 31 A. 85-23 A. L. J. li IS«3i Ind. Cas. 890. 


Filing and enforcement of 
such award. 


21. (S. b2G.] ^1) Whtic the Court U satisfied that the matter has been 
referred to arbitration and that an award has 
been made thereon, and trherc no ground such 
as IS meniioncd or referred to in par.agraph 14 
or paragraph IS is proted, the Court shall order the award to be filed and shall 
proceed to pronounce judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie front such decree except in so far as the decree is in excess of or not 
in accordance with the award. 


Scope.— Court is not competent to go behind cnmlitions in para 21 (0 in 
refusing filing of award (iqt6t t. .\t. \V. N. 203—19 M L T. 228-33 Ind. Cas. 67. 
Where award Is partly valid, vdid portion can be sepaaratd fiom bad one subse* 
quemly if panics ask for reconsideration, St Ind Cas 992. Award is not illegal 
because of error In law. A. I R. 1931 OuJb 6-7 0. W N 1095-129 tod. Cis. 
.. ‘ ! ■ * * • . *• • • . siranger'i righis 

! > Validity of award II 

■ • . • ■ • \ ' L 1928 Fat. 7“6 

• • reference cannot 

. : • within 10 days 

I R. 1928 Mad. 371-111 Ind. Cas $55, The 
provision for making a decree on an award 
such as IS contained in Schedule II, para at, C. P. Code and if such a decree is 
made it is one without Jutisdiciioo and therefore a nullity. 60 I. A 71-60 C. 
670-142 Ind. Cas 3*4-35 Boro. L.R. 327-57 C. L J I43-1933 AL J 343 = 
‘933 M SV, N. 178-37 C. W. H. 40*— A. 1. R. 1933 C. 61-64 M L J. 
314 (P. C), Where a separable portian of an award is bad, the remainder of the 
award, if good, can be mainuined. 158L C. 812 -1935 O- tUi- 

When under para 21 the Court Is satisfied that the matter in dispute has been 
referred to arbitration and that an award has been made thereon and that no 
grounds are mentioned or referred to in para 14 or para 15 exists, the Court should 
IQ the first instance order that the award be filed and then pronounce judgment 
according to the award. A decree should also be passed accordingly. A 1 R 1933 
All. 166—1933 A. L. J. 40. 

In case of uneven number of arbitrators parties are presumed to abide by the 
decisions of the majority unless o^erwise settled 42 B. 669— 19 Bom. L. R.618 — 
4t Ind. Cas. 264. Oral award has same effect as award in writing. 34 M. L J. 184 
—45 Ind. Cas. 813. In question of parution where members of joint families are 
not parties, the award is illegal. (1919) Pat. 141 — 48 Ind. Cas. 953. A person who is 
a patty to the award but not to the decree based on it, cannot enforce the decree. 
6 O. L. J. 322-52 Ind. Cas. 849. Validity of award is condition precedent before 
Court should enforce award, 42 A. 525=18 A. L. J. 652 — 59 io'f- Cas. 75. Finality 
• iz8 Sind 144-108 Ind. Cas. 791. 

• 140—70 Ind. Cas. 985. Where one 

on his legal representative even 
5C. W. N, 804-70 Ind, Cas. 459. 

. . contiact. 24 C. W. N. 597— 59 

Ind. Cas. 439. Where filing of award is Kjected by Appellate Court, suit con be 
brought to enforce award. A. U R. 1921 All. 384—43 A. 108— 60 Ind. Cas. 626. 
Award may be modified by compromise and decree may be passed accord 
C. P. Code.— 115. 
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ingly. A. I. R. 1921 Lali. 34=2 Lab. Ii4«»3 Lah. L. J. 349 = 73 P. L. R. 1921=61 
Ind Cas. 628 Decree under para at (2) is decree under s. a (2) and provisions of r. 
13, Order are applicable to it. A. I. R 1922 Pat. 376=3 P. L. T. 29= i Pat. 48 
=62 lod. Cas, 927. An arbitrator has very wide powers arid even an error of law 
made by an arbitrator does not invalidate the award. A. I. R. 1931 Oudb 6=129 
Ind. Cas. 322. A matter clearly outside the power of an arbitrator would render 
the award invalid, unless portion is separable from the rest. 1931 A. L. J. 1087. 

without intervention of Court, on 
le arbitrators. All that is required 
■natlat has been referred to atbilta- 
. tj that the award is not liable to be 
attacked on grounds set out in paras 14 or 15 of Schedule II. 12 P. L. T. 733. Sub* 
’ I ' . ■ -0 

i • ■ , g 

suit can not be filed. 158 1 . C. 6o=A I. R. 193$ Sind 184 

Appeal— Where decree is according to award it can not be appealed against 
on ground of fraud. Remedy is by separate suit. A. I. R. 1929 Nag. 111= ns Ind. 
Cas. 61, Where decree differs from award, entire case cannot be re-opened in 
appeal A. I. R. 1928 Lah. 848=110 Ind. Cas. 298 Appeal lies from order filing 
or refusing to file an award. But no appeal lies from award lawfully made A. I. 

s. S04 ; see also 73 Ind. Cas 820=A. 
• oeal lies against one single order com- 

■eonit. A. 1 . R. 19:5 MI. 404=23 A. 
. . fi • . 

a 


38. Ar 297 ®i 4 A. L. J, 332-33 Ind. Cas. 80. 


Exclusion of certain words 
in the Specific Relief Act, 
1877. 

schedule apply* 


22. The last thirty-seven words of section 
21 of the Specific Relief Act, 1877,* shall no 
apply to any agreement to refer to arbitration 
or to any award, to which the provisions of this 


23 The forms set forth In the Appendix, with such variations as the 
„ circumstancrs of each case require, shall bs 

used for the respective purposes therein men- 
tioned 


APPENDIX TO SCHEDULE II. 

No. I. 

Application for an Order of Reference. 

iut/,) 

I. This suit Is instituted for {s/u/e nature of claim), 

t. The matter in difierence between the parties is {shite matter of difference), 

3. The applicants being all the parties interested have agreed that the matter in 
difference between them shall be referrred to arbitration. 

4. The applicants therefore apply for an order of reference. 

A.B. 

C. D. 

Dated ihe day of 19 . 

Note : — If the parties ate agreed as to the arbitrators, it should be so staled. 


I of 1877. 
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No. 3. 

Okder or RErsitBNCR. 

{TttU luit.) 

UrOH readinj; the application presented cn the day of 19 , it 

is ordered that the following matter in difTeience arising in this suit, namely 


be referred for determination to X an! or in care of their not agreeing ihen to 
the determination of^. whois hereby appoinird to be umpire ; and luch atbU 
,«■ 1 g i***'*'e day of 19 • 

• - s. ' I « .. award the raid umpire is to 

■■* I . ' : >1 . a afier the time during which 

''I. shall have ceased. 

•: ; ' . 1 ' ? sf .S r 'J T’, t I day of 19 . 

/l/rffr. 

No. 3. 

ORUBR FOR An-OlNTStSMT OF NKW ARHITRATOR. 

(TtiU of suit) 

WiiSRELAS by an order, dated the dayof 19 , {slate onUr 

t^stftrenct eutd deaii. refusal, ete .c/arii/ra/Or],Ui*by conseot order that ^ be 
appointed tn the place of X (decease, or as lAe (ate may fic) 10 m m Arbitrator, 
Mith K, the surviving arbiirator under the said order ; and it 11 ordered that the 
award of the said arbitrators be made on or before the day of 19 > 

Given under my hand and the seal of the Couri . this day of 19 . 

/lulse- 

No. a. 

St’SCiAL Case 

( Title of suit.) 

In the matter of an arbitration between el. B. of and C. D. of , 

the following special case is slated for the opioioo of the Court 

\Htit state the fads tonffwfy in numbtrtd paragraphs 1 
The questions of law for the opinion of the Court are 
First, whether" — — ' 


Secondly, whether 


Dated the day of <9 


No, s. 

Award, 

{Title of suit.) 

In the matter of an arbitration between /T, of , , ^ , C, Z?. of:— 

WjiEREAS in pursuance of an order of reference made by the Court of 
and dated the day of »9 . the lollowing matter in d-ffersnee 

between A. B. and C. D, namely, — 


has been referred to us for deterruinaiton ; 
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Ihc judgment-debtor cjpible of execution by sale of his immoFable 
property and which such decree-holder desires to have so executed, 
and c^'cry bolder of a decree for the payment of money in exculion 
of which proceedidgs for the sale of such properly are pending, 
to produce before the ColUctor a copy of the decree and a certificate 
from the Court which passed or is executing the same, declaring 
the amount recoverable thereunder ; 

( 6 ) every person having any claim on the said prop rly to submit to 
the Collector a statement of such claim, and to produce the docu- 
ments (if any) by whidi it is evidenced. 

(2) Such notice shall b: published by being aflrsed on a conspicuous part 
d the Court house of the Court which made the original order for sale and 
in such other places {if any) as the Collector things lit ; and where the address 
of any such decree holder or claimant is known, a copy of the notice shall 
be sent to him by post or otherwise. 


AoiouDt cf decrees for pay- 
meet of money to be ascerta- 
ined, an 1 immovable proper- 
ly available for iheir satis* 
faction. 


4- [S. 322 B.] (i) Upon the expiration of the said period, the Coll.ctor 
shall appoint a day for hearing any representa- 
tions which the judgment-debtor and (he decree- 
holder's or daimants (if any) may desire to make, 
and for holding such inquiry as he may deem 
necessary for informing himself as to the ttature 
and extent of such decrees and claims and of 
the judgment-debtor’s immovab'c propcily, and may, from time to lime 
Mjautn such hearing and inquiry. 

(0 Where there is no dispute as to the fact or extent of the liability of 
the judgment-debtor to any of the decrees or claims of which the Collector 
is informed, or as to the relative priorities of such decrees or ctaimi, or 
a* to the liability of any such property for th: satisfaction of such decrees or 
claims, ihe Collector shall draw upastatemenu specifying ihsanouu to be 
rtcorered for the discharge of such decrees, the order in which such decrezs 
ttnd claims are to be sitisGed. and the immovable property availablo for 
that purpose. 

(3i where any such dispute arises, the Collector shall refer the same, 
with a s-atement thereof and his own opinion thereon, to the Court which 
made the original order for sale, and slull. pending ihe reference, stay pro- 
ceedings relating to the subject thereof. The Court shall dispos • of the 
dispute if the matter Ihereof is within iu jurisdiction, or transmit the case 
to a competent Court for disposal, and the final decision shall ba communi- 
cated to the Collector, who shall then draw up a statement as above provided in 
accordance with such decision. 


Notes. — Where after ao aiiachmeni of a properly, ibe e\ecutio.'i proceedinas 
are transferred to the Collector and an objection is rais^ by a person the Collector 
should proceed under pans 4 ( 3 ). A. I R. 1936 Oudh 195 ; 193 S O- W. N S 79 . 

5. [S. 322 C.] The C ■ 


Where Distiict Couit may is- _ ' ' ‘ . 

sue notices and hold inquiry. , ' ’ ’ ' . ’ , 

immovable property so fat as they are kuown to the Collector or appear 
in the records ofiiis office, and forward such statement to the District Court ; 
and Such Court shall thereupon issue the notices, hold the inquiry and draw 
up the statement requited by paragraplis 3 and 4 and transmit such stale- 
ment to the Collector. 


6 . jS. 322 D.] The decision by tbs Court of any dispuJo arising under 
Effect of decision of Court I'atagKph 4 ot pirastaph 5 slull, cs bctn.en 
as to dispute. Iho [UirUCs thereto, have thu force of and be 

siplicaUblc oj a decree. 
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Scheme for liquidation of de* 323.] (1) Where the Amount to be 

crees for payment of money, recovered and the property available have been 
determined as provided in paragraph 4, or para- 
graph 5, the Collector may,— 

(а) if it appears that the amount cannot be recovered without the sale 
of the whole of the property available, proceed to sell such property ; or, 

( б ) if it appears that the amount with interest (if any) in accordance with 
the decree, and, when not decreed, with interest (if any) at such rate as he 
thinks reasonable, may be recovered without such sale, raise such amount and 
interest (notwithstanding the original order for sale)— 

(i) by letting in perpetuity or for a term, on payment of a premium, the 


•opsrty ; or 


another, the whole or 

. - , , --.j — . — j v-b ...anty years from the date 

of the Order of sale ; or 

(n) partly by one of such modes, and partly by another or others of such 
modes. 

(2) For the purpose of managing the whole or any part of such property, the 
Collector may exercise all the powers of its owner. 

(3) For the purpose of improving the saleable value of the properly avail- 
able or any part thereof, or rendering it more suitable for letting or managing, 

' of an incumbrance, the 

which has becoms pay- 
. ^ ... ether it has become pay- 

able or not and, for the purpose of providing funds to effect such discharge 
or composition, may mortgage, let or sell any portion of the property which he 
deems sulScient. If any dispute arises as to the amount due on any Incum- 
brance with which the Collector proposes to deal under -this clause, be may 
lostUute a suit in the ptopet Court, tivhtt in V>« own oamo or the name ot tho 
judgment-debtor, to have an account taken, or be may agree to refer such dis- 
pute to the decision of two arbitrators, one to be chosen by each party, or of an 
umpire to be named by such arbitrators 

(4) In proceeding under this paragraph the Collector shall be subject to 
such rules consistent with this Act as may, from time to time, be made in this 
behalf by the Local Governmeot. 

£ 4 otes. — Insolvency Court has jurlsdicUOD to alienate insolvent's lands. A. I, K. 
1929 Lab. 66029 P. L. R. 6060I17 lod. Cas 669. 


S> fS. 324.] Where, on the expiration of the letting or management 
„ , . , / r . under paragraph 7 , the amount to be recovered 

has not been realiaed, the Collector shall notify 
^ ' the fact in writing to the judgment-debtor or his 

representatives in interest, stating at the same time that, if the balance necess- 
ary to make up the said amount is not paid to the Collector within six weeks 
from the date of such notice, be will proceed to sell ihe whole or a suScient 
part of the said property ; and, if on the expiration of the said six weeks the 
said balance' is not so paid, the Collector shall sell such property or part 
accordingly. 


9 . [S. 324 A.J (1) The Collector shall, from time to time, render to the 
_ , . Court which made the original order for sale an 

Kfcouri^*^ accounts account of all monies which come to his hands 

and of all charges incurred by him til the exer- 
cise and performance of the powers and duties conferred and imposed on him 
under the provisions of ibis schedule, and shall hold the balance at the disposal 
of the Court. 
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(13) Such charges ahall include all JebU and liabilities ftom time to time 
due to the Government in respect of the properly or any part thereof, the rent 
(if any) from time to time due to a superior holder in respect of sucli property 
or part, and, if the Collector so directs, the expense of any vriinesscs summoned 
by him. 

(3) The balance shall be applied by the Court—* 

(ti) in providing for the maintenance of such members of the judgment* 
debtor's family (if any) as arc entitled to be maintained out of the income of 
the property, to such amount in the ease of such member as the Court thinks 
fit ; and 

(fi) where the Collectcr has proceeded under paragraph I, in satisfaction 
of the original decree in execution of which the Court ordered the sale of 
itcmorable property, or otherwise as the Court may under section 73 direct ; 
or 

(r) where the Collector has proceeded under paragraph 2,— 

(1) in keeping down the interest on incumbrances on the property ; 

(I'O 'there the judgment-debtor has no oUier sufficient means of subsis- 
tence, in providing for his subsistence to such amount as the Court thinks fit; 
and 


(iVO in discharging rcteably the claims of the original decree-holder and 
any other decree-holders who have complied with the said notice, and whose 
claims were included m the amount ordered to be recovered. 


(4) No oibci holder of a decree for tbe payment of money shall be entitled 
to be paid out of such property or balance until the decree-holders who have 
obtained such ordei have been satisfied, and the residue (if any) shall be paid 
to the judgment debtor cc such other person as the Court directs. 

Notes— Revenue auihoiity IS competent 10 recover sale expenses. A I. R 1927 
Boo 17^38 Bom. L R. (i9t~C9 lod.Cas 289 Sale expenses can not be deducted 
from poundage. A. 1. R. 1926 Bom 33S“a8 Bern. L. R. 590-95 Ind. Cas. 363, 
Where a decree relating to ancesirai property is transferred to the Collector for 
execution and the property IS sold and the decree holder paid tho amount for which 
execution is taken, the Collecior has no power to dispose of the laUnce as he liked 
without instruction from the civil CourL 1931 A. L. J. 1064 — A. l.R. 1931 All 700®* 
130 Ind. Cas. 423 


10. (S. 325.] Where the Collector sells any property under this schedule, 
c.T u . , . he shall put it up to public auction in one or 

bales how 10 be condiicleH 5, 


(a) fix a reasonable reserved price for each lot ; 

(fi) adjourn tbe sale for a reasonable time whenever, for reasons to be 
recorded, he deems tbe adjournment necessary for the purpose of obtaining a 
fair price for the property ; 

(0 buy in the property offered for sale, and re-sell the same by public 
Auction or private contract, as he thinks fiL 

1 1. (5. 325 A.] (1) So long as the Collector can exercise or perform in 
respect of tbe judgment-debtor's immovable 
property, or any part theteof, any of the powers 
or duties conferred or imposed on him by para- 
graph I to 10, the judgment-debtor or his repre- 
sentative in interest shall be incompetent to 
mortgage, charge, lease or alienate such property 
or part except with the wrillcn premission of the Collector, nor shall any civil 
Court issue any process against such property or part in execution of a decree 
for the payment of money. 


Restrictions as to alienation 
by judgment debtor or his 
rcpresentaiive. and prosecu- 
tion or remedies by decree- 
holder. ’ 
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( 2 ) During the same period no civil Court shall issue any process of exe* 

cution either against the judgment debtor or his property in respect of any 
decree for the satisfaction wheieof provision has been made by the Collector 
under ' , 

(3) . . )eriod of limita* 

tion ai . ... ; the provisions of 

this paragraph in respect of any remedy of which the decree-holder has been 
temporarily deprived. 


Scope — The property can be the subject of transfer with the permission of the 
Collector. U4 Ind. Cas. 373= i93i A. L J iS22®A.I. R. 1933 All. 468. So long 
as the property is under attachment in Collector’s proceedings, a mortgage of the 
properly by the debtor would be invalid. 144 (ad. Cas. 267^ 15 N. L. J. 173; see 
also 1933 A. L. J s 64=A. I. R. 1933 All. 90S; 144 Ind Cas. 373= 1933 A. L J. 
i 822=A. I. R. 1933 All 468 J A. I. R. 1933 Nag. 238 ; A. L. R. 1933 All. 830. As 
alienation is illegal therefore payment of previous encumbrances does not create 
charge in favor of transferee. A. I. R 1924 Oudh 302 = 27 O. C. 56=83 Ind Cas 
854; see also 48 Ind. Cas. 312=46 C. 183=23 C. W N. 35o(P. C.). Alienation does 
not preclude transfer of future interest. A. I. R. 1927 Nag. 177 = 100 Ind. Cas. 863. 
Provisions of para 1 1 must be sinctly construed. A I. R. 1929 Oudh 441=60. W. 
N. 750= 121 Ind Cas. 888 ; 6 O W N. S43=A. I. R. 1929 Oudh 435. Collector’s 
power over property comes to an end with s<iti$factioa of decree. A. 1. R. 1930 Nag. 
220=122 Ind Cas.371. Prohibition of sale in para 11 relates to money decree only 
and not to cases where sale of specifi: property is ordered. A. I. R i9jtAll. sS- 
1930 A L J 1594. Whilst the property is under Collrctor Civil Court 'S barred 
from issuing process against property. A. I R. 1921 Oudh 176 = 8 0. L j. 358=66 
Ind. Cas. 642. Collector’s power do not terminate until sale is confirmed. 16 N. 
L. R. 194=60 Ind. Cas. 510. When some property is under the Collector, the rest 
can be mortgaged. A. 1. R. 1933 Nag. 237=13 N. L. J 36=122 lod Cas. 369. 
Col'ector’s nntien permission is essential if property to be giAed is under him. 
A. I R. 1929 Oudh 435 =6 O. W N. 843 = 124 ind. Cas. 3;4. Inference from corres- 
pondence about perniissioQ amounts to written permisvion. A I. R 1930 Oudh 
510=70. W N. 988=130 Ind. Cas 65 Leave by sale-officer to deposit amount 
in satisfaction of money decree is not implied permission by Collector. A. I. R. 1929 
Oudh 441=6 O. W. N. 750= 121 lad Cas. 888. Where property is uader Collector 
under s 68, Court should not appoint receiver to leceive annual income A. I. R. 
1925 Oudh 448= 19 O. L. J 146=2 O. W. N. 73 = 87 Ind Cas. 21 From the time 
of Its order of transfer of decree the Court ceases 10 have jurisdiction A. I. R 1926 
Nag 246=92 Ind. Cas 44 Attachment before judgment is not void under para ii. 
A. 1. R. 1922. Nag 238=68 Ind. Cas. 188. When payment of full amount with 
Collector's permission IS made Collector* power over property attached immediately 
termintes Subsquent alienation is not therefore lavaltj though procedmgs 
foimally continue A 1. R i934 Nag 33, Hon sale of t#j properties, CoUector 
accepts 5 P. C . ■ ’ • ' ' ” • 

sale of the 01’ 

I to 10 of this 
under para 1 1 

from the date I. . .. 

case of non ancestral property comprised in a decree for sale 153 I. C 6l2 = A. I. R. 

entered into by judgment 

I i not r.ntravena this para. 

' • ng under this para is not 

i . u . in of the property by the 

judgment debtor. IS3 b C. 6!2=A. I, R. 1933 Oudh 156; A. I. R 1935 Oudh 
12 1. The decree, being recorded as satisfied, there is a piesumption on that permis- 
sion of the Collector has been obtained for the transfer. A. L. R. 1935 Nag. 45. 
This para applies to all cases in which the CoUector is miking arrangements Ibr 
the sale of the property of the judgment-debtor in execution of the de‘'ree. A. L. 
R. 193s Nag. 52 lO- 


12. [S. 325 B.) Where the property of which the sale has been ordered 
D • , I,— ** situate in more districts than one, the powers 

in several districts.*^ ^ conferred and imposed on the OJlIec- 

toi by paragraphs 1 to 10 shall be exercised and 
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performed b; tuch one of the CoHcctors of Ihc said districts as the Local 
Gorcmmcnt may by general rule or special order direct. 

13. [S. 325 C.] In exercising the potrers conferred on him by paragraphs 
1 to 10 the Collector shall have the powers 
of a civil Court to compell the attendance 
of parties and witnesses and the production of 
documents. 


Poweis of Collector to com* 
pel attendance and produc* 
tion. 


THE FOURTH SCHEDULE. 

(Sec scc/iaa /3S,) 


Enactments ambndbd. 


t 

' 1 

3 

4 

Year. 

No. 

Short title. 

Amendment, 

1870 

VII. 

I 

The Court-fees Act, 
187a 

In article 1 of Schedule 1 , after the word ‘‘plaint’’ 

1 the words “wnttan statement pleading a set*off 
' or couctcr'Clairo” and after the word “Act’’ the 


1 ; 

1 1 


For the entry in the first column of Schedule I[ 
relating to article 19 the following entry shall 
be substituted, namely 

* “Agreement to writing stating a question for the 

1 opinion of the Code under the Code of Civil 

1 Procedure. 1908.** 


THE FIFTH SCHEDULE. 

(Enactment reptal(d\ Repealed by s .3 and Schedule II of the 
Second Repealing and Amending Act, 1914 (RVH of JQi 4 ) 


C.P. Code — 116 




APPENDIX 1. 

Amendments by Local High Courts under S. 122 of tho C. P. Code. 
RULES MADE BY THE HIGH COURT ALLAHABAD. 
Order IV. 


. or such officer as it 

apf • I T servicei with the sum* 

moas upon each derendant, unless tLe Court for good cause shown allows time for 
filing such copies." 

(2) ‘The court'fee chargeable for such service shall he paid in the case of suits 
uhea the pUiot is filed and in the case of all other proceedlogs when the process 
IS applied for." 

and re-numler the present sub-rule (t) as sub rule (j^. 

Order V. 

Rule 2. Omii the words ''or, if so permuted, by a concise statement.’* 


Rule 25. For the word “shall" in the third line rtjd the word '‘mav". 

. . • • of the 

• • . • • . stitution 

. . . . • • • • • • at the 

• . . • , 4 ^ , • , , . • • ‘potling 

• . • • • ... • . , . . .i defen- 

dant refused service, may be deemed by the Couit issuing the summons to be prima 
f<uie proof of service." 

Rule 26. the words ' the summons may" rwrr/ ihe» words "in addition to, 


2 

t for service on 
these provinces 

:ct to any public 
the issue of the 
person concerned 
rformance of the 


. . • ■ • ' lungo or paiwari 

• • . It shall inform 

Rule 28. — The present rule 23 shall be ^numbered 28 (1). Add the following as 
tule 28 (2) 
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the oSicer commanding to whom such application ts made shall supply the address 
of the defendant or all such information that it is in his power to give, as may lead 
to the discovery of bis address. 

(5) Where personal service is not practicable, the Court shall issue the summons 
to the defendant at the address so supplied by- registered post. 

Rule 29— In rule 29, sub-rule (1), line 2 for the word and figures “rule 28’' read 
rule 28 (i)." 

Imtrt the following rules at the end of 0. $ : — 

31. An application for the issue of a summons for a party or a witness shall be 
made in the fbrm prescribed for the purpose. ^ No other forms shall be received 
by the Court. 

32. Ordinarily every process, except those that are to be served on Europeans 
shall be written in the Court vernacular. But where a process is sent for execution 
to the Court of a district where a different language is m ordinary use, it shall be 
written in English and shall be accompanied by a letter in English requesting its 
execution. 

In cases where the return of service is in a language different from that oMhe 
district from which it is issued, it shall be accompanied by an English translation. 

Order VII. 

Rule 9 —In rule 9(a) for the semicolon after “it ” in clause (1), substitute a full 
stop and delete the rest of this clause as well as clauses (2) and (3) ; and (b) 
Renumber clause (4) as clause (2), deleting the words ' or statements'' therein. 

Rule t 7 .— At the end of clause (2) add the following proviso • —“Provided that, 
•riiten in a character other than the 
• '• le procedure laid down in Order XIII, 

. , : in that case the Court or its officer 

need not exatniae or compare the copytvuh the original.’’ 

/«jer/the following at the end of order VU. 

19. Every plaint or original petition shall be accompanied by a proceeding gi- 
ving an address written in English in block letters at which service of notice, sum- 
mons or other process may be made 00 the plaintiff or petitioner. Plaintiffs or peti- 
tioners subsequently added shall, immediately oa being so added, file a proceeding 
of this nature. 

20. An address for service filed under the preceding rule shall be within the 
local limits ol the District Court within which the suit or petition is filed, or of the 

liaarily resides, If within the limits of the 

to file an address for service, he shall 

.... . eiition rejected by the Court suo tnOlu or 

any party may .apply for <an order to that efTecI, and the Court may make such order 
as It thinks just. 

22. Where a party is not found at the address given by him for service and no 
agent or adult male member of his family on whom a notice or process can be ser- 
ved, is present, a copy of the notice or process shall be affixed to <he outer doors 
of the house. If on the date fixed such party is not present another date shall be 
fixed and a copy of the notice, summons or other process shall be sent to the 
registered address by registered post, and such service shall be deemed to be as 
effectual as if the notice or process had been personally served. 

23, Where a party engages a pleader, notices or processes for setvice on him 
shall be served in the manner prescribed by Order III, rule 5, unless the Court directs 
service at the address for service given by^ the party. 

1 *, ■ ‘ ' service given by him as 

* ■ direct the amendment of 

■ given to such other par- 

. • • . form, and may be either 

served upon the pleaders for such parties or be sent to them by registered post, as 
the Court thinks fiL 

2$. Nothing in these rules shall prevent the Court from directing the service of 
a notice nr process in any other manner, if for any reasons, it thinks fit to do so. 

26. * IDcleted.] 


*Rule26ofVll has been deleted by Notification No. 4084/352—3(7) Viiie 
Allahabad Gaxeite, I’atl II, p. 611. dated 24th July, 1926. 
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ORDER VKI. 

Of Order Vill 


cation ofanjr party ior aa older to such effect and the Court may make such order 
as ii thicks jusL 

12. Ruics 30 , S3, 33, 34, 3S and 36 * of Order Vil shall apply, so far as may be 
to addresses for service filed under the prccceding rule. 


ORDER IX. 


Rules. yf//rr the vrotds in the fourth line, “for such service" tViirr^ the words 
“or that the plaintifThas failed to comply uitli the rules for hling the copy of the 
plaint for seivice on the defendant.** 

Rule 13. Add the following proviso 

**Prorided also that no such decree shall be set aside merely on the ground of 
irregularity in the service of summons, if the Court is satisfied that the defendant 
knew or but for his willol conduct would have known of the date of heating in suffi- 
cient time to enable him to appear and answer the plaintilPs claim" 

Order Kill. 


Inttrt the following rules .at the end of Order XIII 

“ 13 . Every document not written in the Couit vernacular or in English, which 
is produced (ti) with a plaint or (^) at the first bearing or {r} at any other time ten- 
dered in evidence In any suit. appeal or proceeding, shall be accompanied by a cor- 
rect translation of the document into the Court vernacular. If any such document is 
written in the Court \ernacularbut in characters other than the ordinary Persian or 
Nagri characters in use, it shall be accompanied by a coricet iiansliieratioa of its 
contents into the Persian or Nagri character. 

The person making the translation or transliteration shall give bis name and 
address and verify tbat the translation or traosiiteration is correct In case of a 
. * • • * wo to the translator or to the person 

• ■ •. • . • } out the original document lor the 

• . * ’ transliteration shall also verify the 

* - — . : • a name and address and stating that 

be has correctly read out the original document. 

■ 'jed by rule I, has been 

, • . • ng the endorsement pies- 

• , * • m the case of documents 

. , - s in the case of documents 

admitted as evidence for a* defendant, and sbalHnttial every such serial number or 
letter. When there are two or mote patties dcfendaQis, the documents of the first 
patty defeudani may be maiked^s, B i,C t, etc, Afk 1, BBi, etc , and those of the 
second As, Dj, Cs, etc. AA3. BOa, etc When a number of documents of the same 
nature is admitted, as for example, a series of receipts for rent, the whole series 
shall bear one figure or capital letter or letters and a small figure or a small letter 
shall be added to distinguish each paper of tbe senes. 

Order XVI. 


Rule I. The following proviso to be added to rule (1) 

"Provided that no party who has begun to call his witnesses shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has 
not previously issued, or to call any witness not named in a list, which must be 
£led in Court before the hearing of evidence on his behalf has commenced, without 
an order of the Ji • . 

. Rule 2. (4) , • ay, 

in tbe case of • • ' ■ ' ' . 10 

per mensem and wno are su.uiu.'iie,* ... s,.c — r — r — — a 

Court situated more than five miles from their head quarters. 


• Rule 26 of VII has been deleted by Notification No. 4084-353—3(7) Vtde 

Alhbabad Gazette, Tart 11 , p. 6«‘t dated 24th July, 1916 
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Rule 8. For the uords in line I under this order shall be served” reod ‘under this 
order may by Ifavc of the Court be serv’rf by the party or his agent, applying for 
the same, by personal service, and failing such service shall be served." 

" ! • . • .ule and in rule 2, the Court shall albtv 

• , . • , scale ; — 

. . : . ■ of cultivators, labourers and menials, 

six annas a day ; 

(j) In the case of witnesses of a better class, such as zamindars. traders, 
pleaders and persons of corresponding rank, from eight annas to two 
rupees a day, as the Court may direct : and 
(r) In the case of witnesses of superior rank including officers of Government 
in receipt ol a salary ot less than R$. 200 a month, from three to 
fiv e rupees a day. 

(s) If a witness demands any sum In excess of what has been paid to him such 
sum shall be allowed if bo satisfies the Court that be has actully and necessarily 
incurred the additional expense. 

lilttsiriilion. 

A Post Office employee summoned to give evidence is entitled to demand from 
■ * Those instance be is summoned the travelling and 

• • s of the class or rank to which he belongs and in 

' * • liable as payment to the substitute officiating 

u .uusumso payable ia respect of the substitute will 

be certified by the official superior of the witness on a slip, which the witness will 
present to the Court from which the summons issued. 

(3) lf 3 witness be detained fot a longer penod thsn one day the expenses of his 
detention shall be allowed at such rate, not usually exceeding that payable under 
clause (1) of this rule, as may seem to tbe Court 10 be reasonable and proper t 

Provided that the Court may. for reasons stated in wTiitcg, allow expenses on a 
higher scale than that hereinbefoie prescribed. 

Add the following afict rule aa 

23. In cases to winch Government is a party. Government seivanis whose 
salary exceeds Rs 10 per mensem and all police constables whatever their salary 
may be who ate summoned to give evidence in their official capacity at a Court 
situated more than five mites f^rom their headquarters, sb.ill be given a certificate 
of attendance by the Court in lieu of travelling and other expenses 

Order XVii. 

Role I. (3) AiiJitiC following further proviso 

'‘Provided further that no such adjournment shall be granted for the purpose of 
calling a witness not previously summoned or named, nor shall any adjournment be 
utilised by any party for such purpose, unless tbe Judge has made an order in 
writing under the proviso to Order XVI, rule i.” 

Rules, /iddioiulei:— 

"Where on any such day the erJdeoce, ora substantia! portion of the evidence 
of any pany has been recorded and such party fails to appear, the Court may in ns 
discretion proceed with the case as if such party were present, and may dispose of it 
on its merits. 

Explana/iort.—Ho party shall be deemed to have failed to appear if he is either 
present or is represented m Court by an agent or pleader, though engaged only for 
the purpose of making an application. 

Rule 3. Amend rule 3 ; - 

* Where any pany to a suit to whom time has been granted, fails, without 
reasonable excuse, to produce his evidence, or to cause theatteDdancaoihi5v.it- 
nesses, or to comply with any previous order, or to periorm any other act. iicccssaiy 
to the further progress of the suit for which time has been allowed, the Court may, 
whether such pvny is present or not, proceed to decide tbe suit on the merits." 

ORDER XVIlI. 

Insert the following rules at the end of Order XVlIl 

19. (1) The judge shall record in his otra head in Eoglisb all orders passed 
on applications, other than orders of a purely routine character. 
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(*) Judge shall record in hlsowolunil in English all admissions and 
ueaials of documenu, and ihc English proceedings sh-ill show how all documents 
tendered in evidence have been dealt with from the dale of presentation down 

' * *s s oglish, and the issues 

* “ u ■ ■ i ^ • . ■ « . , , • j, sh proceedings, 

Okdkr XIX. 

Insert the following rales at the end of Order XIX 

4. Affidavit shall be entitled in the Court of at (naming such Court). 

position to. an application respecting an/ 
in such case. 11 there be no sudi case, it 
« /ioa ot 

s • paragraghs, and every paragraph shall be 

numbered consecutively and as nc.atly .as m.ay be, shall be confined to a distinct 

' described therein in such manner 

• necessary (or tins purpose, it shall 
his caste or religious persuasion, 
■ occupation or trade, and the true 

vit may be made by any person 
having cogniiance of the facts 'deposed to. Two or more persons may join in an 
affidavit : each shall depose separately to those facts which are within his own 
knowledge and such facts shall be stated in separate paragraphs. 

8. When the declarant In any affidavit speaks to any laci within his own know- 
ledge he must do so directly and positively, using the words *’1 affirm* “or J make 
oath and say". 

9' Except in interlocutory proceedings, affidavits shall strictly be confined to 
tucb facts as the declarant is ablo of h>s own knowledge to prove. In interlocu* 
tanr proceedings, when the particular fact is not within the declarant's own know 
ledge, but is stated from Information obtained from others, the declarant shall use 
the expression '*1 am informed", and if such be the case **and venly believe it to 
be true”, and shall state the name andaddressof, and, sufficiently describe for the 


'Vhen in an affidavit any • • • ' 

address of such person, an • ■ . . ■ 

purpose of the identification r 
ti. Every person maki 

personally known to the pers ... ■ . 

that person by some one kne . • ' ■ ' 

made shall state at the foot o. ,.,.i ...... , 

py whom the identification was made as well as the time and place of such 
identification. 

iiA. Such identification may be made by a person — 

(a) Personally acquainted with the person to be identified ; or 
. (0 Satisfied from papers in that person's possession or otherwise, of his 
identity : 

Provided that in case (b) the person so identifying shall sign on the petition or 
affidavit a declaration in the following form, after there has been affixed to such 
declaration in bis presence the thumb impression of the person so identified 
Form. 

I (name, address and description) declare that the person verifying this petition 
(or making this affidavit) and aflegiog himself to be A. B. has satisfied me (here 
state by what means r.g,(rom papers in his possession or otherwise) that he is 
A. B. 

12 . No verification of a petition and no affidavit purporting to have been made 
by a fiardahnmhin woman who has not appeared unveiled before the person 
before whom the verification or affidavit was maae, shall be used unless she has been 
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identified in the manner already specified and unless such petition or affidavit be 
accompanied by an affidavit of identification ol such woman made at the time by the 
person who identified her, 

13. The person before whom any affidavit is about to be made shall, before tbe 
same is made ash ihe person , • . . • read the 

affidavit and understands the * ■ ' 7 to make 

such affidavit state that he ha- . . . • > : 1 nderstand 

the contents thereof, or appeal * . 1 ■ affidavit 

is about to be made shall read and explain, or cause some other competent person 
to read and explain in his presence, the affidavit to the person proposing to make 
the same, and when the person before whom the affidavit is about to be made is thus 
satisfied that tbe person proposing to make such affidavit understands the contents 
thereof, the affidavit may be made. 

14 - The person before whom an affidavit is made, shall certify at the foot of the 
affidavit the fact of the making of the .affidavit before him and the lime and place 
when and where it was made, and shall for the purpose of identification mark and 
initial any exhibits referred to in tbe affidavit 

15. If it be found necessary to correct any clerical error in any affidavit, such 
correction may be made in the presence of the person before whom tbe affidavit is 
about to be made, and before, but not after, the affidavit is made. Every correction 
so made shall be initialled by the person ^fore whom the affidavit is made and shall 
be made in such manner as not to render it impossible or difficult to read the origi- 
nal word or words, figure or figures, in respect of which the correction may have 
been made. 

Order XX. 

Insert the following at the end of Order XX 

21 (1} Every decree and order as defined in section 2. other than a decree or 
order of a Court of Small Causes or of a Court in the exerciss ofibe jurisdiction of a 
Court of Small Causes, shall be drawn up, in the Coort vernacular. As soon as such 
decree or orderhas beendrawn up aod before it Is signed, tbe Munsarim shall cause 
a notice 10 be posted on the notice-board stating tbe decree or order has been drawn 
up, and that any party or tbe pleader of any party may. w-ithin six working days 
from tbe date of such notice, peruse tbe draft decree or order and may si^a it, 01 
may file with the Munsarim an objection to it on tbe ground that there is in the 
judgment a verbal error or some accidental defect no: affecting a material part of the 


’ ■ 'he Judge of ihe Court, 

icified in the notice, 
shall date the decree 
shall lay it before the 


In the ju'’gmcnt shall be made by the .0' - -o ' ' 

amended in acrordance with the correction or alteration directed by the Judge shall 
be drawn up, and tbe Munsarim shall date the decree as of the day on which the 
judgment was pronounced and shall lay it before the Judge for signature in accor- 
dance wuh the provisions of rules 7 and & 

(S) When the Judge signs ibe deaee he shall make an autograph note stating 
the date on which the decree was signed. 

Order XX!. 

Rules- /bribe word “District," where it occurs the words “same" and 
‘■different" rrnrf “Province." 
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Rule II. ^cr clauie (/) of sub'iule (2) of this rule the rollowing:>- 

"U) The date of the last appUcAtion, if any." And arid the following proviso to 
$ut>*ru|c (j) 

‘‘Provided that when the applicant files with bis application a certified copy of 
the decree, the particulars specified in clauses ( 5 }f (c) .md (A) need not be given in 
the applic-ation." 

Rule 17. bciweet) the words *'been complied with” and "the Court may” insert 
the words, “and if the dccrce<holder fails to remedy the defect within a time to be 
fixed by the Court” 

Rule j2. -Frr the words “one year” wherever they occur in this rule, read the 
words “three years." 

To sub-rule (3) of this rule shall be added the following proviso : — 

“Provided that no order far the execution ofa decree shall be invalid by reason 
of the omission to issue a notice under this rule, unless the judgment-debtor has 
sustained substantial injury by reason of such omission " 

Rule 24(3). vf///r the words at the end of she sub-rule, “be executed.” the 
words, “and a d.ay shall be specified onor before which it shall be returned to Court.” 


* * , , , : . > > anil examine witnesses to such 

• ! ...a ’...u J— read the words ‘the Court shall, 

unless good cause to the contrary is shown ” 

Rule 29. ‘ the person against whom the decree was passed,” 

insert the words, “or any 1 erson whose interests are affected by the decree, or by 
Any order made in execution thereof” 

Rule 31 (2) and (3). the words wherever they occur in each sub-rule “six 
months" read the words, “three monibs, or such extended time as the Court may 

a • rra</ the words “ihree months” and after 

' • I • ■ ‘ tis application,” ai/if the words “the Court 

Rule 39 {5I. Delete the words “in the Civil Prison ” 

'pportunity of satisfying 
may leave the judgment- 
period not exceeding 10 
iction of the Court for 
the decree be not sooner 

satisfied. Where the Court secs fit 10 leave a judgment-debtor m the custody of an 
officer of the Court and the judgment-debtor does not pay the costs incidental 
to such intermediate custody it shall be competent for the Court to require the decree- 
holder on pain of his application for airesi, being disallowed to pay into Court such 
suras as the Judge deems siiflicicnt to cover such costs including fees for process- 
server subsistence of the judgment-debtor and costs of conveyance, if any j and 
sums disbursed by the decrcc-bolder under ibis proviso shall be deemed to be 
costs in the suit." 

Rule 53 In sub lule (0 (A) in the third Irne.and in sub rule (4) in the eighth 
line, after the words "'to such other Court," a*/ the words “and to any other Court 
to which the decree has been transferred for exccuiun.'* 

And in sub-rule i.(i)for ihe words, “after receipt of notice thereof' readihs words 
“after receipt of notice, or with the knowledge thereof." 

. . . . ' . • ' in good faith from the 

date ’ ' . . • ", .. against all other trans- 

ferees from the judgment-debtor from the date on which such order is made." 
Substitute the following for rule 55 . — 


le 


C. P. Code .— 117 
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(2) Where— 

(<i) The amount decreed (which shall include the amount of any decree passed 
against the same judgment-debtor), notice of which has been sent to the sale officer 
under sub-section (i), with costs and all charges and expenses resulting from the 
attachment of any property are paid into Court, or, 

{b) satisfaction of the decree (including any decree passed against the same 
judgment-debtor) notice of which has been sent to the sale ofllcer under sub-section 
(i), is otherwise made through the Court or rerlihed to the Court, or 

{c) the decree (including any decree passed against the same judgment- 
debtor) notice of which has been sent to the sale officer under sub-section (i), is 
set aside or reversed, 

the attachment shall be deemed to be withdrawn, and, in the case of imtnovable 
property, the withdrawal shall, if the judgment-debtor so dcsirCB, be proclaimed at 
his expense and a copy of the proclamation shall be affixed in the manner prescribed 
by the last preceding rule. 


.even’' read the word “fourteen,’’ and add ibe 

pense with the consent of any judgment-debtor 
. - .... .j a notice Issued under rule 66.” 

Rule 72. In sub-rule the words “with such permission” read the words 
' 'properly sold," and re-number this sub^rule *72,” and dele/e sub-rules (i) and (3). 

Rule 59 
such sale ' • 
the judgmi 

Rule 90 . . ........ , 

(<*) no" 

and uda the following proviso 

“(J) no such application shall be entertained upon any ground which could 
have been taken by the applicant on or before the date on which the sale proclama- 
tion was drawn up." 

Rule 92 In sub-rule (1) n//er the words “the Cou»t shall," insert the words 
‘'subject to the provisious of rules 58 {2)." 

Rule 98. Alter the words “at his mstigauon," wherever they occur, add the 
words "or on his behalf," and « • • • - ‘ ' 

add the words "(thirty days), and ’ • ■ 

responsible for such resistance or • • '1 

to costs, reasonable compensatio.. .. . — 

, . costs and compensations 

• ■ ed to the same conditions 

■ * the 


104. When the ceitidcate prescribed hy section 41 is received by the Court 
which sent the decree for execution, it shall cause the necessary details as to the 
result of execution to be entered in its register of civil suits before the papers are 
transmitted to the record room. 


inlices for the past twelve years aa1 stating the eicutnbrances, if any, which he has 
found on the property. 
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been adjourn- 

■ • ay deem nece- 

as lo whether 

* >aU determine 

■ . • . al land. 

■ ■ ■ . • • . mado for the purpose by the 

■■ • - . to sale is revenue-paying or 

r-' ? ... • . ijecree is not sent to the 

■ 3re ordering a sale, shall also 
' • ■ . . • -1 — -s subject to any (and, if so, 

to what) outstanding claims on the part o{ Govcinment. 

109, The certificate of the sub-registrar and the report of the Collector shall 
be open to the inspection of the parties or their pleaders,' free of charge, between the 
time of the receipt by the Caucl and the decUrauoa of the result of the enquiry. 

No fees are payable in respect of the report bv the Collector. 

I ■ ' ■ • • . ie noted in .an order made for 

" " • • • ting The Court may, in its 

• • ons for the adjournment are 

• , ... — *„.c.nadc than arc necessary for 

the purposes of the enquiry. 

tli. If after proclamation of the intended sale has been made, 'any matter ts 
brought to the notice of the Court which it considers material for purchasers to 
hnovr, the Court shall cause the same to be notified to intending purchasers when the 
property is put up for sale. 

'i id in 

• . • • . • • cost 

I* , • , • .. .*.^1 A., wonst - 

der that they shall either wholly or m part be omitted therefrom. 

113. Whenever any civil Court has sold, m execution of a decree or other order, 
any house or other building situated within the limits of a Military cantonment or 
station, it shall, as snnn as the s.ite has been confirmed, forward to the commanding 

' for his information and for record in the 

■ • • notice that such sale has taken place j and 

■ . ............... of the properly sold and of the name and 

address of the purchaser. 

114. Whenever guns or other arms in respect of which licenses have to be taken 
by purchaser under the Indian Arms Act (Act No. XI of 1878) are sold by public 
auction in execution of decrees by order of .a civil Court, the Court directing the 
i>ale shall give due notice to the magistrate of the district of the names and the 
addresses of the purchasers, and of the time and place of the intended delivery to 
the purchasers of such arms, so that proper steps nny be taken by the police to 
enforce the requirements of the Indian Arms Act. 

■ ■ of livestock or other mov- 

, sh such sum as will cover 

■ ' , - for fifteen days. If within 

■ifieen days the amount of 
, 1 -t be not paid into Court 

the Court, on receiving a report thereof from the proper officer may issue an order 
for the withdrawal of the attachment and direct by whom the costs of the attach- 
ment are to be paid. 


required by the Court. 
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117. If tho custody of live-stock cannot be provided for ta (he manner described 
in the last preceding rule the aatmals attached shall be removed to the nearest pound 
established under the Cattle Trespass Act, 1871 and committed to the custody of the 
pound-keeper, who shall enter in a register — 

(a) the number and description of the animals ; 

(3) the day and hour on and at which they were committed to bis custody; 

(4 the name of the attaching officer or bis subordinate by whom the^ were 
committed to his custody I and shall give such attaching officer or subordinate a 

■ • • -keeper as afore- 

• • • ... ach fifteen or part 

• , ■ he scale prcscrib- 

■ , ... .j the Municipal or 

District Board, as the case may be, under whose Jurisdiction the pound is. All such 
sum shall be applied in the same manner as fines levied under section 12 of the said 
Cattle Trespass Act. 

lig. The pound-keepeer shall take charge of feed and water, animals attached 
and committedas aforesaid until they arc withdrawn from his custody as hereinafter 
provided and he shall be entitled to be paid for their maintenance at such rates as 
may be from time to time, prescribed underfproper authority. Such rates shall, for 
animals specified in the section mentioned m the last preceding rule not exceed 
the rales for the time being Axed under section $ of the same Act. In any case, for 
special reasons to be recorded iu writing, the Court may require payment to be 

■ ' se prescribed. 

. * maintenance of live-stock shall be 

. • . . . : „ :er for the first fifteen days at the 

time the antmals are commuted to bis custody, and thereafter for such further period 
as the Court may direct, at (he commescement of such period. Payments for such 
maintenance so made in escess of the sum due for the number of days during which 
the animals may be in the custody of the pound-keeper shall be refunded by him to 
the attaching officer. 

SIS. Ansmais aSSacVied and commsssed as afotesaid shall not be leleased (iota 
custody by the pound-keeper except on the written order of the Court, or of iho attach- 
ing officer, or of the officer .-ippoiotcd 10 conduct the sate ; the person receiving the 
animals, on their being so released, shall sign a receipt for them in the register 
menlioiicd in rule 118. 

123. For the safe custody of movable property other than live-stock while 
under alWcliment, the attaching officer shall, subject to approv-il by the Court, make 
such arr,angemenis as may bo most couvenieot and economical. 

133 With the permission of the Court the attaching officer may place one or 
more persons in special charge of such property, 

J34. The fee tor the services of each such person shall be payable in the manner 
prescribed in rule i 16. It shall not be less than four annas, aud shall ordinarily not 
be mote than six annas per diem The Court may, at its discretion, allow a higher 
fee : but iHt do so, It shall state in writing its reasons for allowing an exceptional 
rate. , , 

135. When the services of such persons aro no longer required the attaching 
otliccr slmll give him a certificate^ on a counterfoil form of the number of days he has 

' ' ' ’ * intation of such certificate 

■ • ■ ■ * • »hall be paid to him in the 

■ . ' • ” ■ ' 5 amount does not exceed 

■% • • • tqu sition by the Amin, and 

136. When in consequence of an order of attachment being withdrawn or for 
some other reason, the person has not been employed or has remained in charge of 
the property for a shorter time than that for which payment has been made in respect 
of his services, the fee paid shall be refunded in whole or in part, as the case may be. 

127. Fees paid into Court under the foregoing rules shall be entered m the 
Register of Petty Receipts and Repayments, 

128. When any sura levied under rule 119 is remiued to the Treasury, it shall 

bs accompanied by an order 10 triplicate (in the form given .as form 9 of the 
Municipal Code), of which one part will be forwarded by the Treasury 
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officials to the District or Municipal Boar*! as the case may be. A note that the 
same has been paid into the Treasury as real for the use of the pound, will be 
recorded on toe extract from the pass booh, 

129 . The cost of tepaitini; attached property for sale, or of conveying it to the 
place v>hcre it is to be kept or sold. sballW payable by the decrceholdcr to the 
attaching olTicer. In the e%ent of the dccreehoider failing to provide the necessary 
funds, the atiacliiug oflicer shall report his default to the Court, and the Court may 
thereupon issue an order for the withdrawal of the attachment and direct by whom 
the costs of the attachment are to be paid. 

1^0. toothing in these rules snail be deemed to prevent the Coutt from issuing 
and serving on the judgment debtor simultaneously the notices required by Order 
XXi, rules 22, C6 and toy. 

"Gatnithee orJtrH* 

“131. The Court may, in the case of any debt, due to the judgment-debtor (other 
than a debt secured by a mortgage or a charge or a ncgotiablo instrument, or a 
debt recoierable only in a revenue Coutt), or any movable property not m the 
possession of the judgment'dcbior, issue a notice to any person (hereinafter called 
the garnishee) liable to pay such debt, or to deliver or account for such movable 
property, calling upon him to appear before the Court and show cause why be should 
not pay or deliver into the Court the debt due from or the property deliverable by 
him to such judgment-debtor, or so much thereof as may be sufficient to satisfy the 
decree and the cost of execution 

' • * .. iih or within such time as the Coutt may 

•. . . * due from or the property deliverable by 

.ij.. L... .... « .uay be sufficient to satisfy the decree 

and the cost of execution, and docs not dispute lus liability to pay such debt or 
deliver such movable properly, or if he does not appear in answer to the notice, 
then the Coutt may order the garnishee to comply with the terms of such notice, 
and on such order execution may issue as though such order were a decree against 
him. 

<33 If the garnishee disputes Ins liability the Court, instead of making such 
order, may order that any issue or question necessary for determining his Iiabuicy be 
tiled as though it were an issue in a suit ; and upon the determination of such issue 
shall pass such order upon the notice as shall be just. • 

II. • , ■ • 

the ( i ... 

bclo 

an II • ' 

of hi , , ^ ... . • ■ ' 

13 S. After hearing such third person, and any other person who may subsequently 
be ordered to appear, or in the case of such third or other person not appearing 
when ordered, the Court may pass such order as is hereinbefore provided or make 
such other order as it shall think fit upon such terms in all cases with respect to 
ihe lien, charge or interest, if any, of such third or oiher person as to such Court 
shall seem just and reasonable. 

136 Payment or delivery made by the • • . • • 

order under these rules or oiherwise shall be a ' 

judgment-debtor, or any other person ordered tc ■ . ■ 

paid, delivered or realized although such ordei , . 

reversed. 

137. Debts owing from a firn ■ ■ ' “ 

Court may be attached under ' > > 

firm may be resident out of the , . . . r . ^ ■ 

coniToI or management of the partnership business or any member of (he firm 
within the jurisdiction is served wiih the garnishee order. An appearance by any 
member pursuant to an order shall be a sufficient appearance by the firm. 

S35. The costs of any apnltcation under these rules and of any ptoctedinp 
arising therefrom or incidental ihcfcto, or any order made thereon, shall be m the 
discretion of the Court. 

< 39 t (>) Where the liability of any garnishee has been tried and determined 
under these rules, the order shall have the same force and be subject to the tame 
condiiioos as to appeal or otherwise as if it were a Uccicu 
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(2) Orders not covered by clause (1) sbalt be appealable as orders made In 
execution. 

Iltuilration . — ‘‘An application for a garnisheo order is dismissed either on the 
ground that the debt is secured by a charge or that there is no prima Jacie evidence 
of debt due. This order is appealable as an order in executioo.** 

Add the following rule 140 : — 

• on either plaintiffs or 

•der VII or Order VIII 

147.” 

— iji of Order XXI;- 
Plaintiff 
Defendant 


of *9 


Whereas it is alleged that a debt of Rs. is due from you to 

the judgment-debtor : 

Or that you are liable to deliver to the above-named judgment-debtor the property 
set forth in the schedule hereto atuched : Take notice that you are hereby required 
on or before the ■ day of 19 , to pay into this Court the 

said sum of Rs 
Or 

to deliver, or account VO the nmfn of this Court for the movable ptopeily detailed 
in the attached schedule, or oibeinise to appear in person or by advocate, sakil 
oraotborized agent in this Court at 10-30 in;ibe forenoon of the day aforesaid and 
show cause to the cQoirary, in default whereof an order for the payment of the said 
sum. or for the delivery of the said property may be passed agaiost you. 

"Dated this day of 19 . 

Mumtf 


Subordinate Jud^e 
At 


Order XXII 

12. At the end of the tule add'tbe words 
“Or to proceedings to tbe original Court taken after the passing of the prelimi- 
nary decree where a final decree also requires to be passed having regard to the 
nature of the suit.*' 

Order XXV. 

Rule I. the «ords m hoes 6 and 7 , ‘’property in suit” mttrt the words 

“or that the plaiaiiff is being financed by a person not a piity to the suit.*' 

Order XXVI. 

Rule iS. In clause (1) after the words “agents and pleaders" iubittlufe a 
comma for the full-stop and rfd*/ the following words, “and shall direct the party 
applying for the examination of the witness, or in us discretion any other party to 
the sun, to supply the Commissioner with a copy of the pleadings and issues." 

Order XXVII, 

Insert the following rule at the end of O 27 : — 

9. In every case in which the Government Pleader appears lor the Govemvvrtnt 
as a party on its own account, cr for the Government as unfirriilfinr, under the 

• : . ■ ' * ■ ■■ . ■ nment, he 

* . ■ • ... . . . Jjy 

■ ■ ..* — M... v.e, nearly as 

may be, in the terms of the following form : 

Title of the suit. etc. 

1, A. B. Covernrneni Pleader, appear on behalf of the Secretary of State for 
India in Council (or the Govetoment of the United Provinces, or as the case may 
be) respondent (or etc-) in the suit ; — 

or, on behalf of the Government (which under Order 27, rule S (1) of Act Ko. V 
of 190S, has undertaken the defence of the suit), respondent (or etc.) in the suit. 
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Okueh XXXU. 

• • >ule3(4) 

• - . ea years of age no such notice shall be 

Suhittlute the following for rule 4 :» 

" 4 . (0 Where a minor has a guardian appointed or declared by competent 
authority, no person other than such guardian shall act as next friend, except by 
leave of the Court.’’ 

“{}) Subject to the protisions of sub'iule (1) any person uho is of sound mind 
and has attained majotii^ may act as next friend of a minor, unless the interest of 
■ T ■ • . • ^ • or the Court for 

' ',••••.• ■' * • . ■ . clause l5) of this 

• • expenses incurred 

“(4) The Court may in its discretion for reason to be recorded, award co$t> of 
" • . ■ ■ • s* : igainst the next friend 

■ I ■ , • • •• not be recoverable by 

■ ... • . . ee.expressly directs that 


the following rule 4A — 




petent authority, no 



for the suit unless 



ihe minor's welfare 


• • • , 

considers that such 


• 

dian for the suit the 



> such guardian the 
’ ’ ' the 

■ ' 


t rule 



• lit ; 

•« 'ith- 



■ asal 



• • ■ ned 



,ub- 



the 

. , 

, 

■ -by 



'■ IS 



Order XXXllI 



Rule 5. In rule 5 (a) add the words ‘and the applicant on being required by 
the Court to make any amendment wiihm a time to be fixed by the Cour», fails to 
between tht figure Iht woni' Qt^* add the following cxplana un 10 rule 
5 at the end 

Explanation : — An application shall not be rejected under clause (d) merely 
On the ground that the proposed suit appears to be barred by any law. 

Order XXXIV. 

Rule 4 {2). After words ‘‘the Court may” inutt the words “of its own 
ruoiion, or.” 

orduk XXXVII. 

Rulei. the following chute (#) :— , c ■■ z' 

*‘(r) any Court in the Province of Agra exercising the powers of a bmall cause 
Court.” 
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Order XXXIX. 

Rule I. In clause (a) the words “or wrongfully sold in execution of a 
decree.’* 

and 

DeleU the word "sale” after the words ‘'damaging, alienation.” 


Order XLt. 

Substitute the following for r. 3(1) 

**3(0 Where the memorandum of Appeal is not drawn up in the manner herein- 
_ . . , . before prescribed, or accompanied by the copies 

Rejection or amendment of meDiioned in rule 1 (j), it may be rejected or when 
memorandum. memorandum of appeal is not drawn up in the 

manner prescribed, it may be returned 10 the appellant for the purpose of being 
amended within a lime to be fixed by the Court or be amended then and there.” 

Rule 7. — For the tenth word “and” substitute a Comma and between the figure 


Add Clause (2)— 

"(2) In the second proviso to clause (x) of (his rule costs nf the appeal” means 
■ ■ ■ ' a sum of Rs. 2 

inspection fee, 

' . ge a further sum 


1 • shall not be necessary to 

, aoy respondent, other than 

. * . ,,,• uit, unless he has appeared 

and filed an address for service either in the trial Court or in the case of a second 
appeal, in the lower appellate Couti, or has appeared in the appeal. 

Rule 37 (t) Insert ibe following as clause (b). 

• ■ adduced by a piriy to the appeal, which 

*. s not within bis knowledge or could not be 
• . decree or order under appeal was passed or 

tnade, 01" 

Rule 37 • original proceedings in 

the suit “in hues 4 and 5 of the rule ; and add a new paragraph as follows : — 

Where the appellate Court is High Court the copies aforesaid shall be filed with 
the original proceedings in ihe suit 

Insert the following at the end of ibe Order XLl 
fi> An address for service filed under 


, . >es shall issue from 

the appcllate’Court to such addresses. 

(3) Rules 21, «, 33 and 24 of Order VII shall apply, so far as may be, to appell- 
ate proceedings. 

Order XLll. 

Substitute the following for rule 1 ; — 

I. Tlie rules of Order XLI shall apply, so far 
as may be, to appeals from appellate decrees, subject 


Procedure. 


. . ■ • 'cond appeal to produce a copy 

. • • • judgment other than the judg- 

utcutw.. s ej_rr “■ ' ■ foundcd, and the record of the 

case shall be sent for at the expense of the appellant. 
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Orusr. XLUI. 

Rale i (a). Fcf the wenii “as c*der oaJcr rule 33 of Order XU** rruJ “aav 
crfex**. 

lauriitt foUovia; tc!e at the cad of Onler XLIU 

3. la erery appeal ucder rule ia every ciisccUiaeous cue, aaJ >a every suit 
dUalssed for default, a fonail order shall be drava op siaticf cleatly the deter* 
laiaailoa of the appeal or case, the costs tacuireJ, and the parties, if any, by 
vbaa sach costs are to be paid. 

ORDER XLIV'. 

Role I. To rulet. add acother pros-isa as follows : — 

Prcrided farther that ita application under this rule shill be allowed unless a 
co'.ice of the application has been sireit to the proposed respondents. 

Order XLV. 

Rale 15. For rule 15 (1) substitute : — 

>5 (l) Whoever desires to obtain : — 

(a) esecutioa of any aider of Her Majesty in Council, or 
(I) where an appeal has been dism'ssed by His Majesty in Council for want 
of prosecution, an order of the Ccun from which an appeal to his NLijesty 
*as preferred terminatiof proceeding and determiuins the costs, shall apply 
to the said Court by a pstiiioo, accompanied by a cenified copy of the 
decree passed or order made by Ht$ Majesty in Council of which execution is 
desued or to which eSect is to be given and a memorandum of all costs incurred In 
Uda that are claimed in pursuance thereof 

ORDER XLVI. 

Iiuerttht following rule at the end of Order XLVI 

S. Rale 3S of Order XLI shall apply, so far as may be. to pioceedings under 
this Order. 

ORDER XLVIL 

/wr/ the follovring at the end of Order XLVIl 

10. Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
teciioa 115 of the Code. 

Order XLVIII. 

Ruler, .ffr/bre the words "Every process issued** ^rr/cr the words 'Except as 
provided in Order IV, rule 1 

Order LJl (Newj. 

I. Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
section 115 of the Code. 

Forus 

APPENDIX B. 

Foim No 7 — an order for transmission of summons for service m the jurisdiction 
of another Court (Order 5, rule 21) is hereby cancelled. 

Form No. 10 — a form to accompany return of summons of another Court (Order 
5 . rule 23) is cancelled. 

No 20. 

Application for issue of summons to the party or witness. 

No of suit. 

Names of panic*. 

In the Court of the 

Date fixed for hearing. 

C. P. Code.— 118. 
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Form No. 4.' 


■ 

2 

3 I 

4 

5 

6 


1 1 


j DISTANCE of 

1 RESIDENCE 
FROM COURT. 

CASH PAID FOR. 

Name and 
address of 
person to 
whom un* 
expended 
travelling 
expenses 
and diet 
money 
should be 
returned. 

1 

1 

Number of 
witnesses 
to be 

summoned. 

Name and 
full address 
of each per 
son to be 
summoned. 

' Rank 
or 

1 occupa- 
1 tion 

1 

1 Rail. 

Road 

1 

Travel- 

ling 

expenses 

i 

Diet ex. 
penses. 



! 

i 

i 


1 



APPENDIX E. 


No. 39. 

In form No 29 (Proclamation of sate) the sentence “No bid by...previously 
given" in the paragraph above “conditions of sale". 

No 43 

The security to be furnished under section 55 (4) shall be, as nearly as may be, 
by a bond in the following form : — 

In the Court at 

Suit No. of 19 . 

A. B. of ... ... ... ... — Plaintiff. 


against 

C. D. of ... ... ... ... ... Defendant. 

Whereas In execution of the decree in the suit aforesaid, the said C. D. has been 

, . ■ ■ )f. and whereas the 

. * that be undertakes within 

■ ■ . '• 7, to be declared an insolvent 

_ . ■ I be released from custody 

if the said C. D. furnish good and sufficient security in the sum of Rs ....that he 

wilt appear when called upon, and that be will within one month from this date apply 
under section 5 of Act No. Ill of 1907, to be declared an insolvent ; therefore 

I. E. F., inhabitant of have voluntarily become surety, and do 

hereby bind myself, my heirs and executors, to as Judge of the 

said Court and his successors in office thit the said C. D, will appear anytime 
i ■ ■ ■ and within the 

of such applica* 
■ . . rt, on IIS order, 

Witness my hand at ibis day of 19 . 

(Sd.) E. F., 
Surety. 


Witnesses, 
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APPENDIX F, 

No. II. " 

The security to be furnished under order XXXVIU, rule 9, sh.ill be, as nearly as 
may be, by a bond in the following form : — ■’ 

fn the Court of at 

Sun No of 19 . 

Plaintiff. 

Defendant. 

Arnouut of suit, Hupees 


be attached. 

■ ■ ■ .s • . • “ • • • . to furnish such 

■ ■ • ■ , • i . • « . • *d, the properly aforesaid ol the 

■ • : , •■ . . y order o{ the said Court : 

Therefore 1 , inhabitant of . have voluntarily become secu* 

niy and hereby bind myself, my heirs and executors, to as Judge 

of the said Court, and his successors in ofl'ce, that the said defendant, 
shall produce and place at the disposal of the said Court, when required, the 
property hcrein-below specified, namefy, (htrt give HetenpUon of property 
Or refer to an annexed tehedule) or the value of the same, or such portion 
thereof as may be s'llUcicot to fulfil such decree and sh.all when required pay the 
costs of the attachment, and in default of his so doing I bind myself, my heirs and 
eMCUtors, to pay 10 as Judge of the said Court and his successors in 

ottice on us order, such sum to the extent of rupees (here enter a suflicient sum to 
^>er the amount of suit with costs and the costs of the attachment) as the said 
Court may adjudge against the said defendant 

Witness my band at this day of 19 , 

(Signed) 

Witnesses : Surety. 

No IS. 

The security to be furnished under Order XXXlX, rule 3(2), shall be, as far as 
may be, by a bond in the following form 

In the Court of .nt 

Suit No. of 19 . 

riaintiif 

Defendant. 

WiiLREAS, in the suit above specified, instituted by tbe said plaintiff, 

, t to restrain the said defendant, « from (here state the 

' ’ . • • . , -.11,. .....plication of the 

to restrain the 
ach of contract 
said defendant 

ave voluntanfy 

• 0 

as 'judge of the'said Court and his successors m office that the 
said defendant, , shall abstain from the repetition 

(or continuance) of the breach of contract aforesaid (or wrongful act, or from 
the committal of any breach of contract or injury of a like kind, arising out of the 
same contract, or relating to the same property or right,) and in default of his 
so abstaining. I bind myself, my heirs and executors to pay into Court, on the 
order of the Court, such sum to the extent of rupees as the Court 

shall adjudge against the said defendant. 

Witness my hand at this day of • J9 ■ 

Witnesses j (Signed) 

Surety. 
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lis address shall be williln the local limits of the District Court f*Ithia which 
it is filed, or of the District Court within which the party ordinarily resides, if 
i the limits of the United Provinces of Agra and Ou dh, but not within the 
of any other province : 


ame, parent.agc 
and caste. 


Residence. 


Pargana or 
tabsiL 


Post ofdce. District., 


I _ _ _i__ 

aled 

ly summons, notice or process in the case may, benceforartrd, be issued to me 
: above address Until I file notice of change. If this address is changed 1 shall 
tith lile a notice of change conuioiog all the new piniculars. 


He the 
0 

:ity. 


Signature of parly— 


(■plaintiff. 

J Defendant, 
j Appellant. 

(, Respondent. 


Or 

above address accordiog to the instructions given by toy client 

(and 


. . • • • . >ed with the date 

So. 18.* 

W/ee of changi 0/ aJdrtiS for strvtee. 

Oder Order Vlt, tules to to :6 : Order VIII. rules 11 .nod i: ; Order XLl, rule 
3rder XLVI, rule 8 ; order XLVIl, rule 10 ; Order Lit. rule t. 
the Court of the of 

suit 

Original— —No. of 19 • 

or case 

rhiniiff. 

Versus. 

^ DefeBdant 


his address shall be vtithm the local limits of the District Court within which 
suit is filed, or of the District Court within which the party ordinarily resides, 
bin the limits of the United Provinces of Agra and Oudb, bat not vvithmthe 
s of any other province. 



! 

i 


)a(ed 

my summons, notice, or process in the case may, henceforvvard, be issued to 
,t the above address until I file notice of change. If this .address is again changed 
It forthwith file a notice of change containing all the new pirticulars. 

f Plaintiff. 

f.. r — J Defendant 

Sisnaiurc of p,ny--i 

i.Kespondeiit. 
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Or 

1 file the above a<iilrcss according to the instructiocs given by my client, (name) 

(and capacity) , 

Signature of pleader. 

N. B— This (orm Nvhen received by the Court must be stamped with the date 
of ns leccipt filed with the record of the pending suit or matter. 


APPENDIX II. 

RuUi fnatie by tht CQUtt cf Bombay, 

Order III. 

... * ‘ ‘ ■ amended 10 read as follows 

. . »• t . cy [ofin the case of proceeiiings on 

* . * * . * atiorneys holding the requlsiie special 

*1 • • within ibe local limits of the jurisdic- 

tion of the Court within which limits the appearance, application or act is made 
or done, authorising them to make and do such appearances, applications and 
acts on behall of such parties. 

Rule 4 — In sub-rule (^) the words *'or any application relating to such appeal” 
shall beinserted between the vvords *‘order in the suit” and “and any application 
or act." 

Order V. 

The folJoaing shall be inserted as Rule aiA 

7t A. Whrrf the nl.itntiffsndMifM. the Court may. notwithstanding anything in 

• ■ ■ • , diction of the 

• • • • • at the place 

• • • ■ • • • knowledgtnent 

• * ‘ . IS the head 

.as a laluka, 

. . to which the 

. s . ■ cation by the 

High Court published in the Uorobay Government Careite. An acknowledgment 
putporiing to be signed by the defendam shall be deemed by the Court issuing the 
summons to be prtma facte proof of service. In all oilier rases the Court shall 
hold such enquiry as it thinks fu and cither declare the summons to have been 
duly served or order such furihet service as may in us opinion be necessary. 

Rule 2j. — The following proviso be added to O. 5, r. 2Z. 

Provided that where any such summons is 10 be served within the limits of the 
town of Bombay, II may be addressed to the defeoHani at the place within such 


deemed by the Court issuing the summons to be prtma facte proof ol service. In 
all other cases the Court shall hold such enquiry as it thinks fit and cither declare 
the summons to have been duly served or order such furiher service as may m iis 
opinion be necessary 

Order Vll. 

, * memorandum 

other process 

_ ... • • s subsquentfy 

addcd'shall,' Imtnedraiely on being added, file a memoraaaum m writing of 
this nature. 

>e wnhia the 
d, or if he can ^ 
ty ordinanl 

resides. 
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* 3i. Where a plaintiff or a petitioaer fails to file aa address for service, he shall 
be liable 10 have his suit dismissed or his petition rejected by the Court suo tnoiu, 
or any party may apply for an order to that effccti and the Court may make such 
Older as it thinks just. 

*'22. Where a party is not found at the address given by him for service and no 
agent or adult male member of his family on whom a notice or process can he 
ser\’ed, or present a copy of the notice or process shall be aSted to the outdoor of 
the house. If on the date fixed such party is not present another date shall be fixed 
and a copy of the notice, summons or other process shall be sent to the registered 
address by registered post prepaid for acknowledgment and such service shall be 
deemed to be as effectual as if the notice or proceeds had been personally served. 

' • , e or processess on him shall be 

‘ ■ 5, unless the Court directs service 


A party who desires to change the address for service given by him as 
aforesaid shall file a fresh memorandum in writing to this efiect and the Court may 
direct the amendment of the record accordingly. Notice of such memorandum shall 
be given to such other patties lo the suits as the Court may deem it necessary to 
inform and may be served either upoi the pleaders for such parties or be sent to 
them bj registered post, as the Court thinks fit 

*'2$. Nothing in these rules shall prevent the Court from directing the service 
of a notice or process in any other m tnoer if. for any reasons it thinks fit to do so. 

“2$. Nothing in these rules shall apply to the notice prescribed by Order si, 
rule 23". 

ORDER Vtll. 

The following shall be added ns Rules tt and ii > 

“it. Everypartywbetber originally added or substituted, who appears is any 
e date fixed in the summons or notice 
)jTt a memorandum in writing stating 
,he shall be liable to have his defence, 
if any, struck out and to be place I in the same position as if he had not defended. 
In this respect the Coart may act iu»motu(tx on the application of any party for 
an order to such effect, and the Court may mike such order as it thinks at : 

“Provided that this rule shall not apply to a defendant who has not filed a 
written statement but who is examiaed by the Court under section ^ of the Dekkhaa 
Agriculturist’s Relief Act, 1879, or olbcnnsc.or in any case where the Court permits 
the address for service to be given by 3 party on a date later than that specified 
in the rule." 

t2. Rules 20, 22, 2J, 3<, 35 and 26 of Order VII shall apply, so far as maybe, 
to addresses for sendee filed under tbe last proceeding rule. 

Order IX. 

Rule 4 — Rule 4 shall be numbered rule 4 (1) and the following sub-rule (3} shall 
be added to it, namely : — 

•*(2) The provisions of the section 5 of tbe Indian Limitation Act, 190S, shall 
apply to applications under ibis rule." 

Rule 9 — The following shall be added as sub-rule {3), namely : — 

<’(3) Tbe provisions of section 5 of tbe Indian Limitation Act, 1908, shall 
apply to applications under this rule." 

Rule 13— Rule 13 shall be numbered as rule 13 (1) and the following sub-rule 
shall be added to it, namely 

'*(:) The provisions of section s of tbe Indian Limitaiio.1 Act (tgoS) shall apply 
to applications made under this rule ** 

Rule ts— The follouing shall be added as rule J5 : — 

"In the application of this order to appeals, sw hr as it may be, the word 'plain- 
nfTsb-all be held to include an appellant, the word Mefcndanf a respondent, and 
the word 'suit* an appeaL" 
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ORUER XIII. 

Rule 9— Betw-een the first and the second proviso to sub rule (I) of rule 9 of 
Order 13, the following proviso shall be inserted, namcl)' 

Provided also that the copy of the decree and of the judgment filed with the 
memoranduin of appeal under Order XLI, rule 1 , may be returned after the appeal 
has been disposed of by the Court. 

Order XVI. 

The following shall be inserted as rule 1 A to order 16 : — 

I A. (1) The Court may, on the application of any parly for a summons lor the 
attendance of any person, permit that service of such summons shall be effected by 
such party. 


Provided that where Government or a public officer being a party to a suit or 
proceeding as such public officer simported by Government in the litigation applies 
for a summons to any public omcer to whom the Civil Service Regulations apply 
1° evidence of facts w hicb have come to bis knowledge, or of matters with which 
he has had 10 deal, as a public officer, or to produce any document from public 
records, tbe Government cr the aforesaid officer shall not be required to pay any 
sum of money on account of the travelling and other expenses of such witness 
The jollowing shall be inserted as proviso to rule $ of order 16 — 

Provided that where the witness is a public officer to whom the Civil Service 
Regulations apply and is summoned to give evidence of facts which have come to 
his notice or of facts with which he has bad to deal in his official capacity, or to 
produce a document from public records, the sum payable by the party obtaining the 
summons on account of his travelling and other expenses shall not be tendered 
to him. 


Order XXL 


the District in which the land in situate. 

. ■ . . f rule 45 of Order 21, after 

* of the application such sum 
f watching and tending the 

, ■ , . • I ■ r 2i ; — 

, . . • • for such transfer or 

. • > ition for such irans- 

•• , . . . • . jge of the person to 

In sub-rule (2) of rule 69 ‘of ’Order 21, “thirty days" shall be substituted for 
“seven days.” 

After rule 71 of Order 2 1, the following shall be inserted, namely 

72 A. If leave to bid is granted to the mortgagee of immovable properly, a 
reserve price as regards him shall be fixed [unless the Court shall otherwise think 
fit] at a sum not less than the amount then due for principal, inieresl and costs 
incase the properly IS sold in one lor, and not less m respect of each lot (in case 
C. I*. Code — 119 
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the property is sold In lots, than such sum as shall appear to be properly attributable 
to it in relation to the amount aforesaid. 

The following rule shall be inserted as“rulc 91 A in Order XXI of the Code of 
Civil Procedure : — 

91 A. Where the execution of a decree has been transferred to the Collector 
and the sale has been conducted by the Collector or by an officer subordioaie to 
the Collector, an application under rules 89, 90 or oi, and in the case of an 
application under rule 89. the deposit required by that rule if made to the Collector 
or the officer to whom the decree is referred for execution in accordance with any 
rule framed by the Local Government under section 70 of the Code, shall be deemed 
to have been made to or in the Court within the meaning of rules 89, 90 and 91. 

Order XXV. 

le added as sub-rule (4), namely 

■< ' 5 of the Indian Limitation Act 1908, shall apply (0 

Order XXXH. 

Rule 3 (4) 

The words "to the minor and" in line 2 of sab-rule (4) rule 3 of Order 32 slialj 
be deleted. 

Order XXXIH. 

The following sentence shall be added to the Explanation to rule t of Order 
XXXin, Civil Procedure Code, namely 

In determining whether he is possessed of sufTicient means the subject>maiier of 
the suit shall be excluded. 

Order XXXIV. 

Rule 2— The following shall be substituted for clause (d) of rule 3 of Order 34 

(d) that, if such payment is not made 00 or before the day to be fixed by the 
Court the plaintiff shall be entitled to apply for a final decree for foreclosure under 
rule 3. 

Rule 4— In sub-rule ft) of rule 4 of Order 34, afier the words “as therein men* 
tioned" substitute “the plaintiff shall be entitled to apply for a final decree for sale 
under rule 5." 


made cn or before the day to be - ' shall be entitled 

to apply for a final decree for sale ... 

Order XXXVII. 

Rule 3 — In sub-rule (1) of rule 2 of Order jf, after the words "promissory notes" 
the following words shall be icseried, namely 

and all suits in which the plaintifi seeks only to recover a debt or liquidated 
demand in money payable by the defcDd.tnt with or without interest, arising on a 
contract express or implied, or an enactment where the sum sought to be recovered 
is a fixed sum of money or ia the nature of a debt other than a pcn<al>y, or on a 
guarantee where the claim against the pnncipal is in respect of a debt or a liquidated 
demand only. 

Rule 3— In rule 3 of Order 37, the following sub rule shall be inserted : — 

(3) The provisions of section S of the Indian Limil.ntion Act, 1908, shall apply 
to applications under sub-rule (l). 

Order XLI. 

. rule shall be inserted, namely 

delay to be excused, notice to show cause 
■_ nt and the matter shall be finally decKlcd 
before notice is issued to the Court front whose decree the appeal is preferred under 
rule 13 
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OllDKR XLI. 

The following shall be added as rule 38 > 

An address for scr\lcc filed under Order Vfl, rule 19 or Order Vfff. 

• I 


(s) Every memoraDdum of appeal shall state the addresses for service given by 
(he opposite parlies in the Court below, and aoliccs and processes shall issue from 
(he Appellate Court to such addresses. 

15) Rule 21, 23 and 24 of Order VII shall apply, so far as may be, to appellate 
proceedirgs.’* 

Order XLIII. 

Rule I— Clause (w) sliall be deleted. 

In sub'fule (3} or rule 3 of Order 45, after the words “to show cause why the said 
certmcaie should not be granted'^ the following words shall be inserted, namely 
' unless h thinks fit to refuse the certificate.” 

Order XLV. 

Order 7— After rule 7 of Order 45, the foliovM'ng rule shall be inserted, 
namely ; — 

7A. No such security as is tnentioned in rule 7(1), clause (a), shall be required 
from the Secretary of State for India io Council or. where the Local Government has 
undenaVen the defence of the suit, from any public officer sued in respect of an act 
alleged to be done by him in his official capacity. 

Order XLVI 

The following shall be added as rule 8 

*‘8. Rule 38 of Order XLI shall apply so far as may be, to proceedings under this 
Order.” 

Order XLVIl. 

Rule 5— In rule 5, for the word “six’* the word “two” shall be substituted 

Rule i>— The following shall be added as rule 10 

'10. Rule 38 of Order XU shall apply so faras may be, to proceedings under 

this order.” 

Order XLIX. 

Rule 3— In rule 3 the word '‘and*’ iromediaicly preceding paragraph (6) shall be 
omitted and the following paragraph shall be inserted between paragraphs (5) 


am 


f rule 3. the words 


namely — 
Jrder VII,” 


‘'(tb) rule II and is of Order Vir. 

Below clause (6) the following shall be inserted, namely 
“(7) rule of Order XLI”. 

RuV I — XRn rniinnrm.» h(» irlrfrd IS ^nI^ J in Order 49 t” 



■*v.e may luve uce.. 

Order LII. 


... i,;^ 'tx'Trtion 
; .’cs 

■ . ■ of 


The following shall be added as order LII : — 

‘ 1. Rule 38 of Order XVI shall apply so far as may be to proceedings under s. 115 
of the Code." 
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SCHEDULE I. 

Appendix B.— Forms Nos. x. a, 3. 4, 5 and 6. 

The followinj; notes shall be inserted in red ink in forms 1, 3, 3, 5 and 6 > 

^'Also take notice that in default of your fifing an address for service on or before 
the date mentioned you are liable to have your defence struck out. 

Form No- to in Appendix B, Schedule f be amended to read as follotvs : — 

"To accompany returns of summons of another Court (Order V, r. 23). 

Title, 

Read proceeding from the forwarding 

for service on in Suit Ko. of 19 , 

of that Court. 

Read Serving Officer's Indorsement stating that the 
and proof of the above have been duly taken by me on the oath of 
and It is ordered that the 

be returned to the with this proceeding. 

I hereby declare that the said summons on has been duly served 

fudge 

s the service 


■ . . peodtx D, for 

. ... . . — . is not made 

on or before the said day of 19 , ibe plaintiff shall 

be entitled to apply to the Court for a final decree for sale ” 

Delete clause (3) of the sa’d form. 

Appendix 0 — Form No 5 For< adix D, 

substitute ‘ (s) That If such payment is 

19 , the defendant shall be ^ _ ar fore- 

closure or sale." 

Appendix D —Form No. ioA>— -Add the following form as Form No. loA t— 
"No. 10. A. 

Final decree for sale.” 

(Title). 

Upon reading the decree passed in the above sun on the day of 19 , 
and the application of the plaintiff, dated the day of 19 

, and after hearing pleader for tbe plamtifF and 

pleader for tbe defendant, and ft appearing that tbe payment directed by the said 
decree has not been made 

It is hereby decreed as follows . — 

(1) That the mortgaged property or a sufficient pan ihereorbe sold and that the 
. . he sale) be paid into 

' • ’ lainliff as aforesaid 

• , , as subsequent costs 

I ‘ ... such amount and 

, je at liberty 10 apply 

for a personal decree for the amount of ibe balance. 

APPENDIX III. 

Jiuhs J fumed by the High Court of Culcuttit. 

Okuek V. 

Rule s—loscit tbe iiords "for the asccrtaiiitnent whether the suit will be con- 
tested” after the i>ords "issues only". ’ 

Rules 15 and 17— Subsliwte tbe followtng rules 15 and t? for the original ; — 

"15. Wbeie in any suit the defendant » absent from bis residence at the time 
when service is sought to be effected on faint thereat and there is no likelihood of 
his being found thereat within a reasonable time, then unless be has an agent 
cmponeied to .iccept serrice of the sununoos on bis behalf, service may be made 
on any adult male member of the family of the defendant who is residing irilh him : 
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Provided lhal there such adult niale ineniber has an interest in the suit and 
such interest ts adverse to that of the defendant, a summons so served shall be 
deemed for the purposes of the thud calumn of Art. 164 of Schedule 1 of vVe 
Limitation Act, t9oS, not to ha>c been duly served. 

Explanation— A servant is not a member of the Ltmily within the mcanintr of 
this rule, 

“17.^ Where the defendant or his aRent or sucli other person .as aforesaid refuses 


ordinarily resides or carries on business or personally works for gain, and shall 
then return the original to the Court from \«hich it was issued, with a report 
endorsed thereon or annexed thereto stating that be has so affixed «he copy, the 
circumstances under which he did so, and the name and address of the person (if 
any) by whom the house was identifi^ and in whose presence the copy was affixed," 

^ . . • * * *. ' II, if the return 

■ .... . . . yjng officer, and 

' " , • • . ■ cause him to be 

' ■ • ‘ ' • ike such further 

, * ■ * . • . summons has 

oeen duly seried or order such service as it thinks fit." 

Rule 19 A— Insert the followioR rule after rule >9 

'i9<^. A declaration made, and subscribed by a servinj^ officer shall be received 
as evidence of the facts as to the service or attempted service of ibe summons " 


ORPER VI. 


• . . • statement m pres* 

. • a ■ party’s address for 

■ ■ • • • lodging in Court .a 

■ • • d accompanied by 

■ . Jfcd .iddrcss of the 

patty and shall, until duly changed as aforesaid, be deemed to oe the address of the 
party for the purpose ol setvice of all processes in the suit or in any appe.al from any 
decree or order therein made and for the purposes of execution, and shall hold good 
Subject as aforesaid for a period of two years, after the final determination of the 
cause or matter. Service nf any process may be etfected upon a party at his regis- 
tered address in like manner m all respects as though such parly resided thereat,” 

Oruer VII, 


. ■ . - • cription shall further state the area 

■ r settlement or lurvey, with or without 

• '. .. ’ ns of the local measures ” 

Rule 9 — Substitute the following for rule 9 (i) 

“9(1), The plaintiff shall endorse on the plamt, or annex thereto, a list of the 
documents (if any) winch he has produced along with it. 

(> A) The plaintitT shall present with the plaint : — 

(»t as many copies on plain paper of the plaint as there are defendant*, unless 
the Court by reason of the length of the plaint or the number of the defendants, or 
for any other sufficient reason permits him to present a like number of concise state- 
ments of the nature of the claim made, or of the relief claimed in the suit in which 
case he shall nresent such statements ; 


..... ■ - , : . . .id 

by the Couit, fails 16 do so.” 
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Order IX. 

Rule 9— Re-number sub rule (2) as sub-rule fj) and insert therein after the words 
"notice of the application” the words "ttilb a copy thereof (or concise statement as 
the case may be)”. 

(b) Insert the following as sub-rule (2) : — 

(2) The plaintiff shall, for service on the opposite parties, present along with his 
application under this rule either — ^ 

(I) As many copies iherenf on plain papers as there are opposiie parlies, or, 

(II) if the Court by reason of the length of the application or the number of 

. ' ' ' . * ' mission tn this behalf, 

' . • ! , ving as rule 13 (2) : — 

• . • / present along with 


(i*) as many copies thereof on plain paper as there are opposite parlies, or 
{iz) if the Court by reason of the length of application or the number of opposite 
parties or for any sufficient reason grams permission in this behalf, a like number 
of concise statements (3-2-1933). 

Rule 14— Cancel lha word “ibcreor’ in rule 14 and substitute therefor the 
following words 

•‘together with a copy thereof (or concise statement as the case may be)''. 

Order XVI. 

Rule a— Cancel clauses ( 1) and (2) and substitute therefor the follovviog 
“(t) The Court shai' 

appears to the Court to . • ' ; 

the person summoned t 

in the case of any person summoned 
* • • ' ‘ remuneration for the time occupied 

• j ’ . j, work of an expert character necessary 

for the case.” 

Rule 3— 'Cancel rule 3 and substitute ibe following 

”•3. The sum so fixed shall be tendered to the person summoned, at the time of 
serving the summons, if it can be served personally. * 

Rule 1 ■ . ■ 

“Whe ■ 

that the 1 4i...4ui«cja- 

tion, the Court may direct such further sum to be paid to the person summoned as 
appears to be necessary on that account, and in case of default in payment, may 
order such sum to be levied by aitaclimeot and sale of the movable property of the 
party obtaining the summons ; or ibe Court may discharge the persons summoned 
without requiring him to give evidence ; or may bo-.h order such levy and discharge 
such person as aforesaid.” 


sho ■ ■ ■ • • ' 

the . ' . ■ ■ • • • , ■ , 

appijiiig vucicioT. me service snail too entcied by or on behalf of siirh nanv by 
'■■ ■ " ' ' ' ' Jdge 

■ • ... - s , - .j . w.. -ndcr 

this rule, as though the person effecting service were a serving officer. 

(;«) If such summons, '• ' ’ ' . ■ • served refuses 

to sign an acknowrlcdgnient i . " • 'imotis cannot 

be served ptraonally, the , . ■ ■ , re-issue such 

summons to be served by the »■ « defendant." 

Rule S.—Canctl rule 8 and substitute therefor the following 
*'8 (i) Every summons under this order not being a summons made over to a 
party for service under rule 7A (i) of this order, shall be served as nearly as may be 
in the same mannec as 1 summoni to adefcadatu.and the rules in Utder V us to 
proof of service shall apply thereto. 
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i * . , • • ■ , rule shall before 

th( I ■ . ■ ■ . into Court the sum 

fixf . , ■ «. ■. : . " : . j 

Rule 21 —Cancel rule 21 and subsuiute therefor the following 
“21 (l) When any party to a suu is required by any other party thereto to give 
evidence, or to produce a document, the provisions as to witnesses shall opply to him 
so far as applicable. 

'*(2) When a party to a suit gives evidence on bis own behalf, the Court may, 
in its discretion, permit him to inc'ude as costs In the suit a sum of money equal to 
the amount payable for travelling and other expenses to other witnesses in the case 
of similar standing.’' 

Order XVIII. 


, ' ■ (0 and (2) of Rule 2, 

. . • • , although the evidence of 

' • •■*'•* :d, and may also allow 

Order XXI. 

Rule t 6 — In the first proviso cancel the words "and the decree shall not be 
executed until the Court has heard their objections (if any) to its execution’' and 
substitute therefar the following words 

“and until the Court has heard their obiections (if any) ihe decree shall not he 
executed provided that if, with the apphcatioo for execution, an affidavit by the 
transferee admitting the transfer or an instrument of transfer duly registered be filed, 
the Court may proceed with the execution of the decree pending the hearing of such 
objections." 

Rule 17.— In sub rule (1) cancel the words "the Court may reject the application ; 
or may allow the delect to be remedied then and.tbere or within a time to be fixed 
by It" and substitute therefor the followiog words 

''the Court shall allow the defect to be remedied then and there or within a 
a time to be fixed by it. If the defect is not remedied within the time fixed the Court 
rejects the application.” 

Rule 22.— Add the following as sub-rule (3) .— 

(3) Omissions issue a notice in a case where notice is required under sub-rule 
(i),or to record reasons in a case where notice is dispensed with under sub- 
rule (2), shall not affect the jucisdietton of the Court in exccu lug the decree.' ' 

Rule 24 — Add the following to sub-rule (3): — 

"and a day shall be specified on or before which it shall be returned to the Court. 

Rule 26. — In sub-iule (3) cancel the words "the Court may require such security 
from or impose such conditions upon, the judgment-debtor as it thinks fit," and 
substitute therefor the following words : — 

“the Court shall require security from the |udgmeni-debtor unless sufficient 
case is shown td the contrary.” 

Rule 31. — Substitute the words "tbree montbs’* for the words ‘six months’ in 
sub-rules (2) and (3). 

Rule 32.— Substitute the words “three months" for the words ‘'one year” in sub- 
nile (3). 

’ll prison" in sub-rule (j). 

, , ^ movable properly, other than agricultural 

produce, in ihe possession of luJgmenl-debtor, the attachment shall be made by 
actual seizure, and, save as otherwise prescribed, the attaching olTiccr shall keep 
the properly in bis own custody or in the custody of oae of his subordinates and 
shall be responsible for the due custody ihereof.— _ 

Provided that when the properly seized does not, io the opinion of the attaching 
officer, exceed twenty rupees in value or is subject to speedy and natural decay, or 
. ■ ’ ' the aitachiiig 


halt lequire in 
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Add ihe following after Rule 46, Older XXI ; — 

46 A. — The Court may in case of a debt, other than a debt, secured by a 
oicrtgage or a charge or by a negotiable iostniment, which has been attached under 
rule 46 or ;t of this order, upon the application of the attaching creditor, issue 
notice to the garnishee liable to pay such debt calling upon him either to pay in- 
to Court the debt due from him to the judgment'Jebior or so much thereof as may 
be suScient o satisfy the decree and costs of eseention, or to appear and show cause 
why he should net do so : 

Provided that if the debt in respect cf which the application aforesaid is made 
is in respect of a sum of money beyond the pecuniary jurisdiction of the CoorL the 
Court shall send the execution case to the C^art of the District Judge or aoy ether 
competent Court to which it may be transferred by the District Judge will deal 
it in the same manner as if the case has been originally instituted in that Court. 

Such application shall be made nr affidavit venfytng the facts alleged and stadng 
that in the belief of the deponent the garnishee is indebted to the judgment debtor. 

46 B — Where the garnishee does not forthwith pay into the Court the amount 
due from him to the judgment-debtor or so much thereof as is su^cient to satisfy 
the decree and the costs of execution or does not appear and show cause in answer 
to the notice, the Court may order the gam'shee to comply with the terms of such 
notice, and on such order execution may issue as though such order were a decree 
against him. 

46 C.— Where the garnishee disputes liability, the Court may order that any tssne 
or question necessary lor the determinaiion of liability shall be tried as if it were 
an issue in a suit.and upoa tbe determination of such issue shall make such order 
or orders upon the parties as may seem ju$c 

45 D. Where it is suggested or appears to be probable that the debt belongs to 
some third person, or that any third person bas a hen or charge on, or other interest 
in such debt, (be Court may order such third person to appear and state the nitore 
and particulars of his claim (if any) to such debt and prove the same. 

46 £. After hearing such third person and any other person or persons nho 
may subsequently be o^ered to ap^r or where such third or other person or per- 
sons do Qotappear wheo so ordered, the Court may make surh order as Is herein* 
before provided or such other order or orders upon such terms, if any, with respect 
to ilie hen, charge or interest, if any, of sneb third person or other person as may 
seem dt and proper. 

, or under 

judgment 
Q( paid cr 


46 G. The costs of any application nude oudtr Rule 4SAaad of any proceed- 
ings arising therefrom or incidental thereto, shall be in ihe discretioa of the Court. 

45H. An order made under RuIeu^B, ubC or 46£, shall be appealable as a 
decree. 

11. Add ihefoUoiifing as Rule 63A. Order 3i — 

When an attachment of movable property ceases the Court may order the 
restoration of the attached property to the persoo in whose passess.on it was before 
the atuchment. 

Rule 53- — (a) In sub-rule (i) (b) insert after the words “then by the issue to such 
other Couti* the words ‘‘and to any Court to which it has been tr.ansfcrred for execu- 
tion” and also insert therein the words ‘'or Courts'* after the words ‘‘tequcsting 
such other Court" (b). In sub-rule (1) (b) cancel the words “to execute its own 
decree* and subsiitaic therefor the words ‘to execute the attached decree »iih the 
consent of the said decree-holder expressed io writing or the permission of the 
aiuchmg Court." 

(c) In sub-rule (4). insert afier ihc words ‘by sendrag to such other Court" the 
words ‘-and to any Court to which it bas been transferred for cxccuiioa." (d) In sub- 
rule (b) substitute the words ‘in contravention of the said order with knowledge 
thereol" for the words ‘in contraveatian of such order after receipt of notice 
thereof." 

Rule 54. — Add the following as sab rule (3) ; — 

* tiuch order shall take effect, where there is no consideration for such transfer or 
charge, from the date of the order, and where there is considerausa for such transfer 
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Aoni ihc dale when such order came to the knowledge of the person to 
whom or in whose favour the property was Iraasferred or charged or from the dale 
when the order was proclaimed under sub«rule (j) whichever is earlier.” 

Kulc 57* “Add the following words at the end of rule 57 
‘l/nless the Court shall make an order to the contrary.'' 


; ■ ■ ■ . • ys” 

' • ■ • ifter the words ''where 

. * ' green wheat), 

words ''tending’* and “cutting" in sub*rule 

r owning such properly or hold- 
efore such sale” and substitute 
* Provided that such interest has 


Rule 90.— Add the following words to Rule 90 (1) : — 

* Or on the ground of failure to issue notice to him as required by rule 22 of 
this order." 

(b) Cancel the proviso to rule 90 (1), and sabstiiulc therefor the following 

'‘Provided (0 that no sale shall be set aside on the ground of such irregularity 
fraud or failure ^ unless, upon the facts proved, the Court is satisfied that the appli- 
cant has sustained substantial injury by reason of such irregulanty, fraucl or 
failure. 

(ti) that no sale be set aside on the ground of any defect m the proclamation of 
sale at the instance of any person who after notice did not attend at the drawing 
up of the proclamation Or of any person to whoso presence the proclamatloo was 
draws up, unless objection was made by him at the time in respect of the defect 
relied on. 

Rule 98.~lo3ett the words “or on bis behalf” after the words “at bis instigation" 
occurring twice. 

Rule 99.— Insert the words ‘ to have a right" after the words ‘ In good faith, •’ 

Insert the following as Order XXIA. 

: . ’ . . Ic property shall, 

Court may direct, 

• • . ! (for us custody, 

.... . _ . ■ 0 the rales pres- 

cribed in Rule 2 of this Order. If the dcr>o$it, when ordered be not made, the 
attachment shall not issue. The Court may from time to time, order the deposit 
of such further fees as may be necessary. In default of due payment the property 
shall be released from attachment. 

2. The following daily rales shall be chargeable for custody and maintenance of 
live-stock under attachment : 

Goat and pig — Annas z 10 annas 4. 

Sheep— Annas 2 to annas 3. 

Cow and bullock — Annas 6 to annas lo. 

Calf— Annas 3 to annas 6. 

Buffalo— Annas 9 to annas iz. 

Horse— Annas 8 to annas iz. 

Ass— Annas 3 to annas 5. 

Pouliry— Annas z to annas 3 pies 6. 

Explanation Although the rates indicated above are regarded as reasonable 
the Courts should consider individual circumstances and the local conditions and 
permit deposit at reduced rates where the actual expenses are likely to fall short 
of the minima or maxima. If any specimen of special value in any of the above 
classes is seized a special rate may be fixed by the Court. If any animal not specified 
is attached, the Court may fix ibe cost as a spedal case. 

3. When the property attached coousts of agricultural implements or oib 
articles which cannot conveniently be removed and the attaching oScer does 

C. P. Code — 120 


in sub-rule (2). 


(b) Cancel the word “and" between the 
(2} and substitute therefor the ward *ot". 
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■ ' * ’ : . • M has otherwise 

• ■ 3f some other 

person enters 

• . .1 . .hone or more 

(^) in the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for a period of fifteen days paid 
in advance. 

* Id under the proviso to 

> * • . . • it is attached, it shall 

■ ■ ” ■ ■ se and delivered to the 

r.-r-t - - ■ • • ... . . der failing to make his 

■ • * I safety, or paying the cost 

■■ *. such payment has previously 

• 'deemed to be withdrawn and 

' . . . ‘ . • ose possession it was before 

attachment. 

S. When livestock is attached it shall not, without the special order of the Court 
be brought to the Court or its compound or vtcinity, but shall be left at the village 
or place where it was attached m the manner and on (he conditions set forth in 
Rule 3 of this Order : 


to the requirements of the said clause provision be made for its care and niatnt- 
lenance. 

6. When for any reason the attaching officer shall find it impossible to obtain 
compliance with the requirements of the preceding rule so as to entitle him to leave 

' ... where it was attached and no order 

■ ‘ . the Court, the attaching officer shall 

.... • . ment shall be deemed to have been 

effected. 

7 . Whenever it shall appear to the Court that livestock under attachment are 
not being properly tended or maintained, the Court shall make such orders as are 

' ’ may If necessary direct the attach* 

. • d ’ ' 


and may direct that any sum so paid shall be i ■ . ■ . . , , 

other party to the proceedings. 

8. If under a special order of the Court livestock is to be conveyed to the Court, 
the decreebolder shall make his own arrangement for such removal, and if he fails 
to do so the atuchmeat shall be withdrawn and the property made over to the 
person in whose possession it was before aiiacbment. 

• • • or any person 

■ ■ • . I , • trangements for 

■■ .' • • ■ nsistent with its 


. • . ■ ■ • ■ 'ixpended 

. • , ■ • • ■ ■ paid, be 

... • ■ . , . - by the 

■ I . . ■ • * ■ ■ ••• ■ ■ ■ ■ • I ■ . urt may 

■ ■ . ■ • ' .... . . • ■ as costs 

II. In ihe event of the custodian of attached property failing, after due notice, 
■ ■ ■■ • • .... for the purpose 

:■ * • *. : ■ ■ ■ . • • /estock to main* 

.■ -sded against for 

the enforcement of bis bond in the execution proceedings. 
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ij. When properly Ollier than livestock is * .* ' ■ ■ ■ me* 

dlaiely be nude over to the Natir' who shall kc , - in 

such place as may be appiONod by the Court , _.ure 

or bulk be conveniently stored, or kept on the Court piemfsos or ta the personal 
custody of the Natir, he may, subject to the approval of the Court make such 
ainngement for its safe custody under his owa supervision as may be most convenl- 
' ' * tilled and persons are to be engaged 

* ae charges for the premises and the 

. . being oflicers of the Court) In whose 

custody the property IS kept. AH such costs shall be piid into Court by decree- 
holder m advance for such period as the Court may from time to time direct. 

_ Id- When attached livestock is brought to Court under special order as afore- 
said it shall be immediately nude over to the Nazir, who shall be responsible 
for its^due preservation and safe custody until he delivers it up under the orders 


•* ■■ *■■ ■ . • or local authority in or near 

“ . jget to the approval of the 

. • * ■ . . i be properly kept there, in 

■; r • ae property to the Nazir and 

...a ....wi^mmodatlon and maintenance 
thereof as are paid in respect of impounded cattle of the same description. 

15. If there no pound available or i^n the opinion of the Court, it he liicon- 
* '■ ■ • ■ . . . the pound, the Nazir may keep them in 

- . • m to any person selected by himself and 

• '• - o - . ainlenaiice of die livestock shall be paid into 

ibe Court by ihc dccreeholder m -tilvance for not less than fifiecii days at a lime 
as often as the Court may from iiroe to time direct. In the event of failure 
to pay the costs within the time fixed by the Court, the attachment shall be 
withdrawn and the livestock shall be at the disposal of the person In whose 
possession It was at the time of attachmenL 

17. So much of any sum deposited or paid into Court under these rules as may 
oot be expended shall be refunded to the depositor 


Order XXII. 

Rule ii.«-Add the following proviso to rule 11 

(Provided always that where an Appellate Court has made an order dispensing 
with service of notice uf appeal upon legal representatives of any person deceased 
under Order XLI, Rule U (3), the appeal shall not be deemed to abate as against 
such party and the decree made on appeal shall be binding on the estate or the 
interest of such party.” 

Order XXVI. 

Rule 9 — Omit the proviso to Rule 9, Order XXVI, Fust Schedule to the Code of 
Civil Procedure. 

ORDER XXXII 

Rule 4 — Substitute the words (Except as oihe^^vise provided in this order” for 
the words( where there is no other person fit and willing to act as guardian for the 
suit”. 

ORDER XXXIV, 

Rule 4 .-Ke-nuiiiber sub-rules (3) and (4) as sub-rules (4) ami ($) respectively and 
iDseti the following as sub-rule (3) 

[(3). The Court may m Its discretion direct m the decree for sale that if the 
proceeds of the sale are not sutRcicnt to pay the mortgage debt the mortgagor shall 
pay the balance personally” 

Order XXXVlf. 

In clause (c) of rule i oI Order XXXVII the word '‘aDd'* shall be omitted. 

After cl.auso (c) the following clause shall be inserted, namely 

[(cc) all Civil Courts (except Courts of Small Causes) in the District of of Chiita- 
gong. Dacca. Pabna and a 4 Pargaras : and,*- 

Order XXXI.X, 

Rule i,--Renumber Rule » as Rule i (i) and add the following as sub-niles (3) 
and (3) •— 

[(J) In case oFdisobeJience, or of breach of Uie terms of such temporary injunc- 
tion or order, the Court granting the injunction or making such order may order 
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tbe property of the person guilty of such disobedience or breach to be attached 
and may also order such person to -be detained in the civil prison for a term not 
exceeding six months, unless in the meantime the Court directs his release. 

“(3) The properly attached under sub-rule (2) may, when the Court considers 
it St so to direct, be sold and, out of the proceeds, ilie Court may award such com- 
pensation to the injured party as it finds proper and shall pay tbe balance, if any, 
10 the party entitled thereto." 

Order XLf. 

Rule i^—Insert the following as clause (3) : — 

•‘(3) It shall be in the discretion of the Apjiellaie Court to make an order, at any 
stage of the appeal whether on its own motion, or exparte. dispensing with service 
of such notice on any respondent who did not appear, either at the hearing tn the 
Court whose decree is complained of or at any proceeding subsequent to the decree 
of that Court or on the legal representatives of any such respondeat 

Provided that : 

(a) The Court may require notice of the appeal to be published in any newspaper 
or newspapers as it may direct. 

(b) No such Order shall preclude any such respondent or legal representative 
from appearing to contest the appeal. 

XLVIII. 

Rule 1 — Cancel clause (2}, Rule t. Order XLVIII and substitute therefor the 
following 

' • • paid when the process 

vhen ordering its issue. 


. * , * shall 

Order XLVHJ, 

Insert the following words after the word "appendices” in Rule 3 of Order XLVIII. 
"or such other forms as may be prescribed by the High Court of judicature at 
Fort William in Bengal'' 

Appendix A. 

Form No. tj. 

In the form ol "Breach of agreement to purchase land" cancel the word "bighas" 
acres 

and substitute therefor the words—— 

bigbas 

Appendix B. 

Form no. 1 A. 


Insert the following form after form 1 and number it as 1 A. 


♦'No I A. 

SUMMONS to defendant for ascertainment whether the suit will be contested 
(Order V, rules i and 5I. 


Title. 


(Name, decripiion and place of residence). 

Whereas bas imtituied a suit against you for you 

are hereby summoned to, to appear in this Court in person or by a 
pleader, duly insiructed, and able to answer all material questions relating to 
the suit on the day of 19 , at 

O’clock in the noon in order that on that day you may inform the Court whether 
you will or will not contest the claim cither in whole or in part and in order that 
m the event of your deciding to contest.tbe claim either in whole or in part directions 
may be given you as to the date upon which your writien statement is to be filed 
and tbe witness or witnesses upon whose evidcjce you intend to rely in support of 
your defence are to be product and al>o the document or documents upon which 
you intend to icly. 

Take notice that, in default of your appearance on the day before-mentioned, the 
suit will be heard and determined to your absence and take further notice that in the 
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ereiicfyosT adsij:ij=5 ibe cUla t.;lier 5a »5jaSe or la pm the Coon ^o^h« 
viih pa&s jaig^eai in Accorixace v'th sach a^ailssjoas. 

Gnu aa^ex zj haai xad the of ihs Cacnithis dxy of 19 « 

S«J ^u^xe 

Notice — ^If yoa iiait the clila e.ther ia whols cc ia part yoa shoaU c»vne 
pitparei to pay tao Com the aaa^ dat by xittae of sach adsaisa'ioa together ’cri;h 
the CS5LS of the salt, to Aroii execatioa of aay itstt vh;ch cuy be passed xgair.st 
yoar petsaa or property, or both.** 

Fcna No. to. 

lasert the vards **or proof of ihexuore bavic^ beea duly nude by the dccUra^ 
tioa cf *’ aficr the words *proof of the above hatia^ been duJy taken by me oa 
the oath of . •* 

Forta No. it. 

Sabstitste the following for the extsua^ Form No. 1 1. 

* Na It. 

Declaration— or t-Roctsi SsRVKRTo.vccoMP.vsv return of summons cr 
NOTICE (Order V, mie iS), 

TttU. 

1 a process-serrer of this Court declare : — 


day cf 


19 ,1 received a *™£"*-s»ucd 

nonce 

by the Court of in Suit No. of >9 >>n the said 

Court, dated day of 19 * for service on , 

(3} The said was at the time personally knoun to me and I servcvilhe 

00 the day of >9 » al 

in the noon at by tendering a copy there* 


(1) On the 


nonce ” her 
about o'clock 

of .« !.;.-his 


to g^aad requiriog^-signaiuic to the oiigioal ■ n(j„cc ' 


(0) 

W 

Of 

(2) The said not being personally knoivn to me pointed 

out to me a person whom he stated to be the sard and I served the said 

sum mons him • ...... 


- OQ the 


day of 


19 


at about o'clock in the 


notice her 

noon at by tendering a copy there of requiting signature to the 

originali£m«. 

nonce 

(a) 


rr. day of 

I did not find the said 

(■a) 

W 


(2) The said .ind the house in which he otdiimiiy resides being 

personally known to me, I went to the said house, lu .and thereon 

the dav of 10 .at about o'clock in the noon, 


(2) One at pointed out to me whldi he said ins the house in 

which ordinarily resides. I did not find the said lliete 

(*) 

Cr) 

,, to sign the I'Kxess 


• s sentdj with 
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Or 

(3) If substituted service has been ordered state full/ and exactly the manner 
in which summons was served with special reference to the terms of the oiderfor 
substituted service. 


APPENDIX D. 


Form I 

Cancel the table under the head ‘Cost 
there- for the following 

Plaintiff. 

Rs. A. 

1. Stamp for plaint. 

2. Stamp for power. 

3. Stamp for petitions and afSdavits. 

4. Cost of exhibits including copies 
made under ibe Bankers* Books Evidence 
Act, 1891. 

j. Pleader's fee on Rs. 

6. Subsistence and travelling allow- 
ances of witnessess (mcludiag those of 
party if allowed by Judge.) 

7. Process-fees 

8. Commissioners' fees. 

9. Demi paper 

10. Costs of transmission of records. 

11. Other costs allowed under the 
Code and General Rules and Orders. 

12. Adjournment costs not paid in 
cash (to be added or deducted as the case 
may be). 


of Suit' in Form No. i and substitute 


Defendant. 

Rs. A. 

1. Stamp for power. 

2. Stamp for petitions and affidavits. 

3. Costs of exhibits including copies 
made under the Bankers' Books of Evi- 
dence Act| i8gi. 

4. Pleaders’ fee. 

5. Subsistence andjtravelling allow- 
ances of witnesses (including those of 
parly, if allowed by Judge). 

6. Process-fees. 

7. Commissioners’ fees. 

8. Demi paper 

9. Costs of transmission of records. 

10. Other costs allowed under the 
Code and Genera! Rules and Orders. 

11. Adjournment costs not paid in 
cash (to be deducted or added as the 
case may be). 


Form No. 2. 

Cancel the table under the head “costs of suit" in Form No. 2 and substitute 
therefor the following .— 


1. Stamp for plaint. 

2. Stamp for power. 

3. Stan.p for petitions and affidaviis 

4. Cost of exbibjls including copies 
made under the Banker’s Books Evidence 
Act, 1891. 

5. I’leadei's fee on Rs. 

6. Subsistence and travelling allow- 
ance of witnesses (including those of 
party, if allowed by Judge.) 

7. Process fees. 

8. Commissioners' fee 

9. Demi paper. 

10 Cost of iransinission of records. 

11, Other costs allowed under the 
Code and General Rules and Orders, 

12. Adjournment costs paid m cash 
(10 be added or deducted as the case 
may be). 


Rs. A. P. 

I I. Stamp for power. 

I 2. Stamp for petitions and affidavits, 

3. Costs of exhibits including copies, 
made under the Banker's Books Evi- 
dence Act, 1891. 

4- Pleader’s fee. 

5. Subsistence and travelling allow- 
ance of witnesses (including those of 
party, if allowed by Judge). 

6. Process-fees 

7. Commissioners' fee. 

8. Demi paper. 

9. Costs of transmission of records. 

10. Other costs allowed under 
the Code and Generals Rules and 
Orders. 

11. Adiournment costs not paid in 
cash (to deducted ot added as the 
case may be). 


2. This rule will come into force from ist January, >928. 
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APPENDIX B. 

Fotm No. 1$ A. 

Insert the loUowiDg alter the Form No. 15, Appendix E 

Bondjortajt (uslotfy 0/ movable Proferiy attached and left in charge of any 
finon any sureties. 

[Order XXXIA, Rules 3 (a) and $]. 

In the Court of at Civil Suit No. 

of A. B. of against 


Know all men by 

these presents that xxe, I. J. of . etc., and K. L. of , etc., 

and M. N. of . etc , are jointly and severally bound to the Judge 

of the Court in Rupees to be paid to the sxid Judge for 

vbich payment to be made we bind ourselves each of us, in the whole, our and 
each of our heirs, executors and administrators, jointly and severally, by these 
presents. 

Dated this day of 19 . 

And whereas the movable property livestock specided in the schedule hereunto 
annexed has beeit attached under a wairant from the said Court, dated the 
day of ip , (Q execution of a decree in favour of la suit Ho. 

of 19 .on the file of and the said property has been 

ia charge of the said I. J. 

Now the condition of this obligation is tli»t. if the above bounden I. J , shall duly 
- ; ' ' ■ • jjje said Court all and every the 

• • , • . namtainand take due care of the 

■ I, r *.• order of the Court in respect in 

. rwise it shall remain in full force 

. . m the execution ptoceediogs. 


Signed and delivered by the above 
bounden in the presence of 


APPENDIX G. 

Form No. 9. 

In the form of “Decree in Appeal" cancel the words ‘’from Memorandum of Appeal** 
to “the following reasons, namely* 

Rule No 11 of 1910. 
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APPENDIX H. 

FoiiD No. 14. 


Cancel columns 30 to 27 of Form No. i 4 — and substitute therefor the following 
columns. 


1 20 No. of Execution application _as 

1 per execution application regis- 

1 ter and the date of application. 


2f Relief sought, if money, ameunt 
claimed. 


22. Order and date thereof. If portion 
of relief not granted what por* 
lion. 

23 Against whom order made. 



HHHH 


1 26. Adjustment and saiisfaction repor 
ted, if any. 


27. Amount paid into Court 


z8. Persons arrested 


:9 Whether judgment'debtor com- 
mitted to jail, if not why not? 
Ifcoromiiied to jail the period 
of stay in it 


30. Minute ofoiher reluro, other than 
arrest and payment- 


3t. Amount or relief still due 
and why execution petition is 
closed. 


32. If petition is infrucluous why and 
to VTh.at extent. 


T 


33. Appeal, if any, against order in 
execution and if so. the result 


Execution. Return o? Execution. 
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APPENDIX IV. 

Rules made by the Chief Court of the Punjab and the 
High Court of Lahore. 

Ordbr il 

Rule 8.— After tule 7 of order II, insert 

**8. (i ) Where an objection, duly taken lias been allowed by the Court, the plain, 
tiff shall be permitted to select the cause of action with which he will proceed, and 
shall, within a time to be fixed by the Court, amend the plaint by striuog out the 
remaining causes of action. 

(a) When the plaiaufThas selected the cause of action with which he will proceed 
the Court shall pass an order giving him time within which to submit amended 
plaints for the remaining causes of action and for making up the Court-fees lliat 
may be necessary. Should the plaintifi not comply with the Court's order, the Court 
shall proceed as provided in rule iS of Order VI and as required by the provisions of 
the Court-fees Act." 

Order V. 

Rule la— To rule to the following proviso was aided 

"Provided that in any case if the plaintiff so wishes the Court may serve the 
• " . : ■ ■ . * • • post (acknowledgment due) instead of in 

... . 24. II. 1927. 

* . . . ' : • ' . . ere in any suit the defendant can not be 

“or Is absent from his residence." 

Order VII 

VII after the words “and the 
• * of the defendant, or for debts 

' • . • • . ‘ isonablc diligence, estimate," 

Rules 19 to 25.— Add the following after rule 18. 

. . • ^ : accompanied by a proceeding giving 

■ • . . • ' , or other process may be made on 

■ • . , mer subsequently added shall, imrae* 


• the 

local limits of the District Court within whi * ' the 

District Court within which the patty 01 . ■ the 

territorial jurisdiction of the H<gh Court of Judicature at Lahore. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall 
be liable to have his suit dismissed or his petinoo rejected by the Court fuo viotu 
or any patty may apply for an order to that effect, and the Court may make such 

. , • • address given by him for service and 

• , • whom a notice, summons or other 

■ , • notice, summons or other process 

shall be fixed to the' outer door’ of the house, I! on the date fixed such party 
IS not present, another date shall be fixed and a copy of the notice, summons or 
other process shall be sent to the registered address by registered post, and such 
service shall be deemed to be as effectual as if the notice, summons or other 
process had been personally served. 

23. Where a party engages a pleader, notices, summons or outer processes 
for service on him shall be served in the manner prescribed by Order Ml, rule s, 
unless the Court directs service at the address for service given by the party. 

• --H'.ss for service given by him as 
, . . may direct the amendment 

. . ' ' • • hall be given to such other 

. • • to inform, and may be either 

... . . . _ - • them by regisieied post, as 


C, P. Code— 121 
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25. Nothing in these rules shall prcvem the Court from directing the service of 
a notice, summons or othei process >a any other manner, if, for any reasons, it 
thinks fit to do so. 

Order VIII. 

Rule t —In Rule 1, the follonlng nas added 

‘‘and with such written statement shall produce in Court all documents in his 
possession or power on which he bases bis defence or any claim for set-otT.* 

(2). Where he rehes on any other documents (nhetber in his possession or power 
or not) as evidence in support of his defence or claim for setolT he shall enter such 
documents in a list to be added or annexed to the written statement.'* 

vbo appears in any 

suit . ^ • summons, notice or 

other process served on him as the 
staling his address for sen'ice, and, 
defence, if any, struck out and to 


Ord&r IX. 

Rule ^ (1)— To rule 9 (t) the foltouing proviso shall bt added — 

■‘Provided that the plaintiff shall not be precluded from bringing another suit for 
redemption of a mortgage, although a former suit may have been dismissed for 

. * • ■ . • • • » , /erable as a 

* . oduced : 

Provided also that no ex parU decree shall be set aside under this rule on the 
'ground that the summons was not duly served if the Court is satisfied that the 
defendant had information of the date of hearing sufilcient to enable him to appear 
and answer the plaiiuifTs claim. 

Explanation Where a summons has been served under Order 5, rule 15 on an 
adult male tr ember having an interest adverse to that of the defendant in the subject* 
matter of the Suit, It shall not be deemed to have been duly served within the 
meaning of the rule. 

orpsr xin. 

Rule ^To suU-ruIc (i) the following further proviso was added 

“Provided further ibat the cost of such certified copr shall be recoverable as a 
fine from the party at whose instance the original document has been produced.** 

ORDER XVI. 

Rule I.— To rule (1) the following proviso has been added 

“Provided ihat no party vvho has begun to Call Ids witness shall be enilileJ to 
obt.rin process to enforce the attendance of any wit i> . ■ • r ■ ' ■ 

not previously issued, or to produce any witness nc 

filed m Court on before the date on which the ■ ■ - ■ . s 

commences and before the .-ictual comaienccmen • • , ... 

without an order of the Court made in writing ,1. » 

15. la 32. 

Rule 2. fi) Add the followjDg as an Excepiion 10 rule 3 (i) 

Exception— whcD applying lor a summons for any of us own officers, Govern* 
ment wilt be exempt from ihe operation of clause (i). 

Rule 3. For rule 3, substitute 

‘*3 (i| The sum so paid into a Court shall except in the ease of a Government 


'EjitPhon (i)—\a cmi in which the Go/crament servants have to give 
evidcncoata Court situate not more than five miles from their- head quarters. 
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acluil tiaveUing expenses incurred by them may when the Court considers it 
necessary, be paid to them. 

Exception (a)— A Government servant, whose salary does not exceed Rs. lo 
per mensem, may receive his expenses from the Court. 

^ Rule 4. After the word ‘ summoned,” where it first occurs in rule 4 (1), insert t— 
"or when such person is a Goverment servant, to be paid into Court." 

Order XVli. 

Rule I (3) To rule, add the following as sub-rule f3) : — 

“(3) Where sufficient cause is not shown for the grant of an adjournment 
under sub-rule (1) the Court shall proceed with the suit forthwith.” 

Order XXI. 

Rule r.— In rule (i) the following c^iplanation was added : — 

Explanation. — ^The judgment’debtor may, if he so desires, pay the decretal 

ise (a) by postal money order 

■ , . he purpose. 

■ ■■ ■ . • of sub-rule (i), notice of such 


• m of the Court which 

1 sent the holder of 

• • e judgment-debtor is 

ecution on the pro* 
/ the holder of the 

. , 39.” 

_ Rule 16— Omit the words "and the judgroeni-debior" after the word 'transferor” 
m (be first proviso. 

. , ■ not been 

nd if It IS 
for "one 


. mounting 

,. ... .. ,nd insert 

the following words - 

“Shall, unless sufficient cause is shown to the contrary". 

Rule 39 A. — Added by notification No. aaiz G. dated 12. 5. 2909 omitted by not!- 


In sub-rule {3) omit the words 

Iollni>’infT ■ 


“six months’* and substitute in their place the 

• ourt*. 

■ Is “one 


I , 'C Judg- 
ment-debtor, extend the period beyond 3 mondis ; but it shall in no case exceed one 
year in all.” • 
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tance of the judgment-debtor or of the decree-holder or of any person claiming to be 
interested In such property leave it in the village or place where it has been 
attached — 

' ' ’ ' ' ' * ' ” • petty is retained in 

• . Form No. isA of 

_ _ • • • , ' > for its production 

when called for, or 

(b) In the charge of an ofGcer of the Court, if a suitable place for its safe custody 
be provided and the remuneration o( the officer for a period of 15 days at such rate 
as may from time to time be fixed by the High Court be paid in advance, or 

(c) ' ■ • respectable person as will 

undertaV of the Court, if such person 

enters ir . ' _ . , ■ b one or more sureties for 

its production. 

(2) Whenever an attachment made under the provisions of this rule ceases for 
any of the reasons specified in rules 5;, 57 or 60 of this order, the Court may order 
the restiluilon of the attached property to the person in whose possession it was 
before attachment. 

{3) When property is made over to a custodian under sub-clause (a) or (c) of 
clause (0, the schedule of property annexed to the Bond shall be drawn up by the 
attaching officer in triplicate, and dated and signed by : 


vui u. 

(c) • . , . . ■ ©''fir- 

ed) Two 'respectable witnesses. 

One copy will be transmitted to the Court by the attaching officer and placed on 
the record of the proceedings under which the attachment has been ordered, one 
copy will be made over to the person whose property is attached and one copy will 
be made over to the custodian. 


The following rules were added 

"LJA. \Vbec.ev« attached property is kept in the village or place where U 
is attached, the attaching officer shall forthwith report the fact to the Court and 
shall with bis report forward a list of the property seised. 

‘ i retained 

■ . ... . rule It 

■ ■ - • . . i Court. 

(3) A custodian appointed under the second proviso to rule 43 may at any time 
terminate his responsibilities by giving notice to the Court of his desire to be re- 
lieved of his trust and delivering to the proper officer of the Court the property 
made over to him. 


(4) When any property is taken back from a custodian he shall, be granted a 
receipt for the same. 

43B.(0 ► . • 

auacbed is lii • * ' r 

its inaintenan , 

Court, it shall . ' 

judgment-deh .1. , • ■ • , , ^ 

such arrangements for feeding the same as may not be inconsistent with its safe 
custody. 

The Court may direct that any sums which have been expended by the attaching 
officer or are payable to him, if DOC duly deposited or paid, be recovered from the 
pfticeeds of (he property, if sold or be paid by ihe person declared entitled to delivery 
before be receives the same. The Court may also order that any sums deposited or 
paid under these rules be recovered as costs of the attachment from any party to the 
proceedings. 

43C. When an application is made for the attachment of live-stock or other mo- 
vable property, the decree-holder shall pay into Court in cash such sum as will 
cover the cost of the maintenance and custody of the property for 15 days. If within 
three clear days, before the expiry of any such period of todays, tlie amount of such 
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costs for such further petiod as the Court may direct bs not paid into Court, the 
Court on receiving a report thereof {rom the proper ofRcer, may issue an order for 
the withdrawal of the attachment and direct by whom the costs of the attachment 
are to be paid. 

430- Any person who has undertaken to keep attached properly under rule 43 
(i) (c) shall be liable to be proceeded against as a surety under section 145 of the 
Code and shall be liable to pay in execution proceeding the value of any such 
property wilfully lost by him.’* 

■ ■ • • necessary for the custody 

■ ' . * • be cut or gathered shall 

then by the issue to such 

other Court,” the words “and to the Court to which it has been transferred for 
execution.” 

In sub-rule It) (b) (ii) cancel the words “10 execute its own decree* and substitute 
therefor the words "to execute the attached decree with the consent of the said 
decree-holder expressed in writing or with the permission of the attaching Court.” 

In sub-rule (b) substitute the words “with the knowledge” for the words "after 
receipt of notice.” 

Rule S4 — Add the following as sub-rule (3) : — 

”f3) The order shall take elTect, as against persons claiming under a gratuitous 
transfer from the judgment-debtor, from the date of the order of attachment, and as 
' sing of the order of 

her" 

of the first attach* 

. chment and sale of 

" rove a title 


• the decree 

■ * in respect 

3ourt. 

:ho decree 

• • hat section 

^ , conclusive 

between the judgment-debtor and the garnishee and no separate suit relating;thereto 
shall lie,*' 

Rule 66— Add to sub-rule (3) clause (c) after tbe word “property” the following 
proviso . “Provided that it shall not be necessary for the Court itself to give its own 
estimate of the value of the property ; but tbe proclamation shall include the 
estimate, if any, given by either or both of the parties." 

Rule 68.— Substitute the words “fifteen days'* for 'thirty days” and “one week” 
for “fifteen days’’ in this role. 

Rule 69.— In sub-rule (e) substitute the words “thirty days" for the words “seven 
days”. 

Rule 75— In sub-rule (3) after the word "stored” the following words shall be 
inserted “or can be sold to great advantage 10 an unripe suie, such as green 
wheat or gram”. 

Rule 8g —In sub-rule (i) cancel the words "either owing such properly or holding 
an interest therein by virtue of a title acquired before such sale” and substitute the 
words “claiming any interest in the property sold at the time of the sale or at the 
lime of making the application under this rule or acting for or in tbe interest of 
such a person.’’ , , 

Rule 90.— Add the following proviso as tbe third para : — 

“Provided further that no such sale ^ set aside on any ground which the appli- 
cant could have put forward before the sale was conducted." 

. . . . . , ■ , . • . ’ - ■ • words “some other 

. , • at whose instance 

Ihe dcicmlon jV'oi Jcicd shall not be requited to pay subsislcovc allowaace.” 
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Rule J04.— For the purpose of all proceedings under this order service 00 any 
party shall be deemed to be sufficient tf effected at the address for service lefetred 
to in Order Vllf, rule ii, subject to the* provisions of Order VII, rule $4, provided 
that this rule shall not apply to the notice prescribed by rule 22 of this order. 

Order XXX. 

t. To rule i of Order XXX the follouing explanation shall be added 
Explanation . — "This rule applies to a joint Hindu family trading partnership”. 

Order XXXII. 

j. Rule To rule I the following paragraph shall be added t— 

Such person may be ordered to pay any costs in the suit as if he were the plaintiff. 


.11 upon the plaintiff 
* plaint . 

suit and any list 
ing the fact that the 
>, .0 the suit adverse 


...... V. ...j I ...iv.w ...v.w •» ..v wi uiiict iiaiuidi gujruiaii. m lue 

person io whose care the minor is, and after bearing any objection which may be 
urged on behalf of any person served with notice under the sub-rule : 

Provided that the Court may, if it sees dt, issue notice to the minor also,’* 

Rule 4 — New sub-rule (sA) was inserted after sub-rule (2) ,->• 

<2 A) Where a minor defendant has no guardian appointed or declared by 
competent aulboiity, the Court may, subject to the proviso to sub-rule (i) appoint as 
bis guardian for the suit a relative of the minor. 

If no proper person be available who is a relative of the minor, the Court shall 
appoint one of the other defendants, if any, and failing such other defendant shall 
ordinarily proceed under sub-rule (4) of this rule to appoint one of its officers, and 
the followiog words were added to sub-rule (3) * 

"but the Court may presume such consent to have been given, uuless It is 
expressly refused " 

Order XXXVH. 


Rule I— The word "and” and new clause (e) were added 

‘‘and 

(e) the Court of the District Judge and Subordinate Judges of the First class of 
the Delhi Province and the Courts of the District Judges and Subordinate Judges of 
the First Class in the Civil Distncts of Lahore and Amritsar in the Province of the 
Punjab.'’ 

Uule 3— To rule 3 the following sob-rule was added 

"(i) The provision of section 5 of the Indian Limiiaiion Act, i';o8, shall apply 
to applications under sub-rule (1).*' 

Order XLT. 


Rule 1 — The following proviso has been added to sub-rule (1) ; — 

“Provided that when two or more cases are tried together and decided by the 
same judgment, and two or mote appeals are filed against the decrees, whether by 
the same or diffeteDt appellants, the officer appointed in this behalf may, if s-ttisfied 
that the (lucsiions for decision are analogous m each appeal, dispense with the 


absence of a Judge who 

passed a decree, or one or more Judges who passed a decree, either the Registrar 
or the Deputy Ki'gisirar of the Court sba)l sign the decree on behalf of such absent 
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Judge or Judges ; but that neither the Registrar nor the Deputy Registrar shall 
sign such decree on behalf of a Judge who dissented from the judgment of the 
Court." 

Rule 38— After rule 37 new rule 38 shall be added 
"t8. (i) An address for service filed under 


Iff 

lie 


(3) Rules 21, 22, 23, 
appellate proceedings.*’ 


24 and 2$ of Order VIl shall apply, so far as may be, to 
Ordcr XLtl. 


APPENDIX B. 

Form No. 1 1. 


t, the memorandum of 
Court of first instance. 


Affidavit OF Process SERVERS TO ACCOMPANY RETURN of a Summons or 
NOTICE (0. 5, r. tS.) 

make 


Tbeafiidayj't of 


son of 


(i) I am a process'server of this Court. 

(0 Oq the day of 

suromoDs . ..... 

• issued by the Court of 


affirm 


19 

ID Sun No. 


I received a 
of 19 . in the 


notice 

said Court, dated the day of 19 , for service on . 

(3) The said was at the time personally known to me and 1 served the said 
^ summo ns gghim^^^ about 0’ clock on the noon 

notice her 

ei by tendering a copy thereof to^^and requiring^ signature to the 
original . 

notice 

(a) 

, (i) 

(a) Here state whether the person served signed or refused to sign the process, 
and in whose presence. 

W) Signature of process-server. 

or, 

(3) The said not being personally known to me accompanied 

to and pointed out to me a person %Thom be stated to be the said and 

f have served the — on 1^15 on the dayo/ 19 , 

notice her 

about O’clock in the noon at by tendering a copy thereof 

to ^and requiring^^ signature toihc 

(o) 

W 

(a) Here st.ate whether the person sersed signed or refused to sign the process, 
attd In whose presence. 

(i) Signature of process-server, 

or. 

(3) The said ^tid bis bouse in which be ordinarily resides being 

personally known to me 
pointed out to me by 
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I went to the said house In and there on the day of 19 , 

at O’clock in the^^noon I did not find the slid, 
after 

I enquired j- neighbours. 

I was told that had gone to and would not be back till 

Signature of process*server 
or, 

(3} If substituted service has been ordered, state fully and exactly the manner in 
which the stimmcins was served mlh special reference to the terms of the order 
for substituted seri'ice. 

by the said before me this day of 19 

Affirmed ’ ^ 

Empowered under section 139 of the Code of 
Civil Procedure to administer the oath to defendants. 

APPENDIX E. 

Form No. 15A- 

BOND rOR SAFE CUSTODV OF MOVABCE PROPERTV ATTACHED AND LEFT 
IN CHARGE OF PERSON INTERESTED AND SURETIES. 

(O. XXII, r. 43). 

In the Court of at 

Civil Suit No. of 


C. D. of 


agalost 


Know all men by these presents that we I. J. of etc., and K. L. of 

etc., and M. N. of etc , are Jointly and severally bound to the Judge 

of the Court of in Rupees to be paid to the said Judge, for 

which payment to be made we bind ourselves and each of us, in the whole, our and 
each of our heirs, executors and administrators, jointly, and severally by these 


presents. 

Dated this day of 19 

And whereas the movable property specified in the schedule hereunto annexed 
has been attached under a warrant from the s.-iid Court, dated the day of 

ig , in execution of a decree in favour of in Suit No. of 
19 , on the file of and the said 

properly has been left in the charge of the said { J. 

Now the condition of this oblig=<tion is that, if the above bounden, I. J. shall duly 
account for and produce when required before the said Court all .and every the 
property aforesaid and shall obey any further order of the Court in respect thereof, 
then this obligation shall be void ; otherwise it shall remain in full force. 


Signed and delivered by the above bounden m the presence of 
Form No. 15B. 

Bond for the safe cusxodv of movable property attached and 

LEFT IN CHARGE OF ANY PERSON AND SURETIES. 

[O. XXXI.r.43(i)(c)] 

In the Court of at 

Civil suit Na of 

A. B. of 

ngaiosi 

C. D. of 

Know all men by these presents that we 1. J. of 
and M. N of etc. are jointly and 

Judge of the Court in rupees. 


etc., and K. I,, of etc. 
severally bound to the 
to be paid to the said Judge 
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for which payment to be made wc bind oursches, and c»ch of us, in the whole 
our and each of our heirs, cxccuiors .ind admmisinnors, joinily and scrcraJIy by 
these presents, * 

Dated this day of 19 

And whereas the laowbJe property specified in the Schedule hereunto annexed 
has been attached under a warrant from the said Court, dated the 19 , 

in execution of a decree in favour of in Suit No. of 19 , on the 

of and the said property has been left in the charge of 

the said I. /. 

Now the condition of his obligation is that, if the above bounden I. I, shall duly 
■ ■ • Court all and every the 


■ • • the aforesaid I. were .a 

... , - » • ^ ■ of a decree, 

1. J. 

K. L, 

M, N. 

Signed and delivered by the above boundcQ in the presence of, 

APPENDIX V, 

Rules made by the High Court of Judicature at Madras. 

Order III. 

Rule 4~ln sub'rule (1) the words "subscribed with his signature in his own 
hand" have been subsiituted lor the words **m writing signed" and in sub.rulo (a) 
the words *'a document subscribed with his signature in his own hand" have becii 
substituted for the words "a writing S'goed." 

The following has been add^d as snh-rule (6) 

“(6) No Government or < tary of 

State lor India in Council, or omciat 


raise the presumption under this rule.' 


act for his client ihxll not 


Order V. 


Rule s— Delete the first paragraph and substitute the following in lieu thereof 
"S. The Court shall determine at the ttme of issuing the summons, whether 
it shall be— 

(rj for the sciliement of issues oaly, or (?) for the defendant to appear and 
state whether be contests or does nut contest the 
Summons to be either (i) to and directing him if he conicst to receive 

settle issue, or (2) to ascertain directions as to the date on which he has to file 
whether the suit is contested {,,5 nnucD. siaierocnt the date of trial and other 
or not Or (3J for final disposal, matters and if he docs not conle»t for final disposal 
of the suit at once ; or {3) for the final disposal of the suit , and the sumnions 
shall contain a direciion accordingly. • 

Rule i; Delete the words "the defendant cannot be found" anl in lieu thereof 

insert the words “the defendant. is absent." 


Rule j8 A.— Insert the following rule 18 A after rule iS .— 

"A District Judge, within the meaning of the Madras Civil Comls Act, 1S73, may 
•* *• ’ delcgateiolhe Chief MinistcnalolTiceror thcDifinci 

Chief ministerial ofliccr. Court the power to order the issue of fresh summons 
district Courts, may be em- to a defendant when ihc return 00 the piev.ous sum- 
powered to order issue of oions is 10 the effect that the defcndaui was not 
Ircsh summons, served and the plaiatilT docs not object to the iisu.- 

board.*' 


C. P. Code— 122 
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Substitute tlie following for rr. 25 and 26 inO. $-~- 

25. Where the defendant resides out of British India and has no agent in British 

- . , , # 1 . India empowered to accept service, the summons 

Sciv.ct »hcre bd ijdressed to ths ddfendaat at the plate 

at kaie residing and sent to him by post, it 

and nas no agem. there is postal communication between such place 

and the place where the Court is situate : Provided that, if, by any arrangement 
between the Local Government of the Province in which the Court issuing the 
summons is situate and the Government of the foreign territory in which the defen* 
dant resides, the summons can be served by an officer of the Government of such 
territory, the summons may be sent to such ofilcer in such manner as by the said 
arrangement may have been agreed upon. 

26. Where — 

(a) In the exercise of any foreign jurisdiction vested in His Majesty or In the 

- . ^ Governor-General in Council, a Political Agent has 

Service m foreign territory been appointed, or a Court has been established 

through Political Agent or or commued, with power to serve a summons issued 
Court or by special arrange- jjy a Court under this Code in any foreign territory 
in which the defendant resides, or 

(b) The Governor-General in Council has, by notification in the Gaselie of India 

_ , . 1 . . vtrttf declared, m respect of any Court situate in any 

substituted by Act aVIII such territory and not established or continued in 

19 U- the exercise of any such jurisdiction as aforesaid, 

that service by such Court of aoy summons issued by a Court under this Code shall 
be deemed to be valid service, or 

‘ . of the Province in 

rnment of the foreign 

' , , ' served by an officer of 

the Government of such territory. The summons may be sent to such Political Agent 
or Court, or m such manner as may have been agreed upon to the proper officer^ of 
the Government of the foreign territory by post or otherwise, for the purpose of being 
served upon the defendant ; and, if the summons is returned with an endorsement 
signed by such Political Agent or by the Judge or other officer of the Court or by 
the officer of the Government of the foreign territory that the summons has been 
served on the defendant in manner hereinbefore directed such endorsement shall be 
deemed to be evidence of service. 

hlake the following amendments and additions to Order 5 

27. In rule 37 after the words ‘‘send it" insert the words “by registered post 
prepaid for acknowledgment." 

2S. In rule aS afier the words "shall send** insert the words “by registered post 
prepaid for acknowledgment.” 

, ..... defend.int 

'* • •• _ brees or His 

I > , ' . ■ of summons 

■ • . ■ , • • • • 'by registered 

• . , • » - IS which the 


- third line delete the 
' and insert the ezpres- 


Ordbr IX. 

Rule ij— Make thclfollowing amendment to Order 9, rule 13 
(l) Renumber rule 13 as rule 13 (l). (2) Insert the following proviso (0 sub- 
rule (l) 

“Provided further that no Court shril set aside a decree passed tx-parte merely 
on the ground that (here has been an irregularity in the service of summons, if it be 
satisfied that the defendant had notice of the date 0/ hearing in sufficient time to 
appear and ansii er the plaintifTs claim. 
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fj) Add ihc /olJowini; as sub^rule (2) to rule 13 

“(3) The provisions of section S of the Indian Litnitaiion Act, 1908, shall apply to 
applications under subTuIe (i)”. 

Rule IX j- 

‘•S* ■ mutandis to those proceedings 

, within section 47 of the Code in 

In . ' opposue party is required under 

in execution. the provisions of the Code. 

(2) Subject to the pros isions of sub rule (2) of rule 13 an application under this 
iu1e shall be made uithin thirty days of the dale of the order or where the notice 
was not duly served, of ihe date when the applicant has knowledge of the order.’* 

Order X(f. 

Rule 6— Re-number the existing rule 6 as sub-rule (i) and insert the following as 
sub-rule (2) and {3) 

‘(2) The Court may also of its own motion make such order'to give such judg* 
ment as It may consider just, having due regard to the admissions made by the 
parties. 

(3) Whenever an order or j 

rule a decree may be drawn u * • . ■ 

bearing the same dale as the 1 


e of the decree has 


above shall be roide 
return of the original 
.ts of any or all the 
e preparation of the 
riher direct that any 
ve such costs, if paid. 


*, .-i ... . . produced by 

a person who is not a party to the suit and such person applies for the return of the 
document as hereinbefore provided and undertakes to produce it whenexer lequired 

’ ' ' ' n writing require 

* t tc with the least 

■ • • ’ cause all the on* 

, • - nake such orders 

• not so provided 

■ • _ ■ returned to the 

applicant without further delay. 


Rule 2 — Re-nunibcr rule 2 as sub-rule a (l) and insert the following as sub-rule 

•■( 2 ) Whenever, a judgnicni is piobounccd under the provisions of this rule a 
decree may be drawn up 10 accordance with such judgment bearing the same date 

as the day on which the judgment was pronounced." 


Rule 4A. Insert the following as rule 4 A after rule 4 

“a A fit Notwiihsiaoding anything contained in the forego-ng rules, in any 
4 A.U) I'touviinsia 6 j,y o, Secretary of blue for India in 

Special provision for public Council no payment m accordance with rule 3 or 
servants summoned as wit- rule 4 shall be required when an application on be- 
nesses in suits to which the half of Goseramenns made for sjmmoa* to a Gov- 
Govcrnincnt is a parly. emment servant whose salary exceeds Kt. 10 

mtns,,uaoa»boscaMci.aa»«“ ■'I-'** 
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■ ■ • » . ' ■ • ' ' • ■ of jho 

* . • , • , ■ costs 

■ * • , ■ • I . . ' n olfi- 

• ’ ' . 3r ihe 

• ■ , ■ ■ . * : ; • ■ 3y the 

. . ■ . , ; , • ■ T sum 

... ■ • ' • ley so 

deposited or psid shall be credited ioGo\croment. 

(3) In all cases %thete a Gosernm cut servant appears in accordance vitb this 
rule the Court shall grant him a certificate of attendance.*’ 

ORDER XVlIL 

Ru’c 2 , — .\t the end of the rule 2 Insert the following Explanatioo : — 
"Explanation. — Nothing in this rnl« shall afifcct the jurisdiction of the Court for 
reasons to be recorded in writing, to direct any puiy to examine any iritncss at any 
suge" 


Order 

Rule 1. — The existing rule i is re-numbered as sub rule l (i) and the follovring i* 
added as sub-nile (2) 

"(t) The judgment may bo pronounced by dictation 10 a shonhand-writer m 
open Courti where the presiding Judge has been specially empowered ta that behalf 
by the High Court. 

Rule 3. For Order 20. rule 3, substitute the foibwing rule 

'* (3) The judgmerit shall bear the date on which it is pronounced and shall be 
sUned by the Jud^ge and, when once sigoed. shall not afterwards be altered or add* 


t- V - . , • .• . . • deemed necessary, be signed by 

the Judge.’' 

Rule 6 For rule 6 (0 substitute the followiog •— 

'XO Tie docree siaff agree «vti tie jadgmeor. li ib»H ccsUea tie aambee of 
the suit, the names and descriptions of the party, 
Contents of decree. their addresses for service and particulars of the 

claim, and shall specify clearly the relief granted or other determination of the suit." 
la rule 6, after sub-rulc (a; the foIIow-iog shall be added 

^aAl In all cises m which an element of champerty or maiutenance is proved, 

■ ■ * 'ale approximatiLg 


money, the Court 

.. ■ - • • . ” ‘ • order that payment of 

• . ' ' • ♦ • . • f instalment, with or 

.... ; ,■ , . ' ' contract tiudcr which 

the money is payable. 

2 After the passing of any such I’ccicc the Court in.ty, on the application ol 
the judgn.cnl-dcblor and after notice to the dccree-halJcr order that p.iymeDtof 
the amount decreed shall be postponed or shall be made by instaloients on such 
terms as to the payment of interest, the attachment of the property of the judgment- 
debtor ‘cf the takirg of security from him, or otherwise, as it thinks fit.' ’* 

Rule IS.— -Add the fallowingto rule 12 

“(3) Where an Appellate Court directs such an enquiry, it may direct the Court 
of First Instance to make the inquiry ; and ia every case the Court of First Instance 
shall, 03 tie appheatioa of the decree-holder, inquire and pass the final decree.** 


Okolr XXL 

Uote 2 (,2l — Subsmulc the following for tho existing Rule 2 (r) : — 

•‘.\ny party to ihe s-iif, or Iiis fcgal tepreseniaiires or any persoa who has become 
satciy for the deetce-debt aUo nuy inform the Court of such payment or adjustment 
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and apply to the Court to issue a notice to the decree-holder to show cause, on a 
day to be fixed by the Court, why s>*ch payment or adjustment should not be 
recorded as certified, and if, after service of such notice, the dccree>holdcr fails to 
show cause why the payment or adjustment should not be recorded as certified, the 
Court shall record the same accordinRly." 

Rule 1 1— In sub-rule (3) of rule 1 1 between clauses (/j and Cf) insert the following 
ociv clause 

"( ff ) whether the original decree-holder has transferred any part of his interest 
m the decree and, if so, the dale of the transfer and the name and address of the 
parties to the transferee*’. 

Rule 17— In Order XXI, rule 17, add as rule 17(5). 

( 5 ) Registers in accordance with Forms Nos. 19, ao and at in Appendix H are 
prescribed for use in all Civil Courts having jurisdiction over the classes of cases 
specified therein. 

Rule 22— In rule 22 between sub-i •« 

‘‘(lA) Where from the particular: 

with rule ii (2} (ft) tufira or other • • ' 

decree-holder has transferred any pi 
issue notice of the application to all , • 

where he is a party to the transfer.’** 

la sub-rule (t) of rule 33, after clause (b) insert the following • — 

“Or (c) where the party to the decree has been declared insolvent, against the 
Assignee or Receiver in insolvency." 

(1) Amend Order 31, rule 25 (2) as follows 

Insert the words “or cause him to be examined by any other Court’’ after the 
words“exaraine him.’’ 

(2) Add the following proviso to r. 25 (2) 

Provided that an examination of the officer entrusted with the execution of a 
process by the Naeir or the Deputy Naeir under the general or special orders of the 
Court shall be deemed to be sufticient compliance with the requirements of this 
clause. 

Rule 30 Delete the present sub-rules 4 and 5 of rule 30 of Order 2 1 and substitute 
the following 

(4) Such sum (if any) as the Judge thinks sufficient for the subsistence and cost 
oj conveyance of the Judgment-debtor for his journey from the Ceurt-house lo the 
civtl prison and from the civil prison on his release, to his usual place of residence 
together with the first of the piyments m advance under sub-rule (3) for such 
portion of the current month as remains uncxpiicd shall be pud to the proper 
officer of the Court before the judgment-debtor is committed to the civil prison, 
and the subsequent payments (if any) shall be paid to the officer-in-charge of the 
Civil prison. 

(5) Sums disbursed under this rule by ibc decree holder for the subsi.ience 
and cost of conveyance (if any) of the judgroeot-debior shall be deemed to be costs 
in the suit. 


petition has been presented by or against the judgment-debtor or tint the 
judgment-debtor is unable from poverty or other sufficient cause to 
pay the amount of the decree or, if that amount is payable by insialmeais, liie 
amount of any instalment thereof, the burden of proving the inability to pay being on 
the judgment-debtor, the Court may upon such terras (if any) as itihinks fit, make 
an order disallowing the application for his arrest and detention, or directing his 

uadtr sub-nie ( 0 . tbs Coyit shaU ukc mio coosi- 

deration any allegation of the decree-holder touching any of the following maiteri, 

namely 

(<i) the decree being for a sum for irhich thej'odgmeat-debtor was bound la any 
ti* properly after the date of the lastilujoa of the suit la vrhich the uccre- aas 
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passed, or the commlssioo by him after that date of any other act of bad faith la 
reJation to his property, with the object or ciTecc of obstructing or delaying the 
decree-holder in the execution of the decree : 

(r) any undue preference given by the judgment-debtor to any of his other 
creditors 

(<i) refusal or neglect on the part of judgment-debtor to pay the amount of the 
decree or some part thereof when he has, or since the date of the decree has had, 


the execution of this decree. 


furnishing security, to the saiisTactioa of the Court for bis appearance when required 
by the Court. 

(4) A judgment-debtor released under this rule may be re-arrested. 

Where the Court does not make ao order under sub-rule (ij ft shall cause 
the judgment-debtor to be arrested if he has not already been arrested and, subject 
to the other provision of his Code, commit him to the civil prison : 

Provided that, in order to give the judgment-debtor an opportunity of satisfying 
the decree, the Court before making the order of committal may leave the judgment- 
debtor in the custody of an officer of the Court for a specified penod not exceeding 
ten days or, release him on bis furnishing security to the satisfaction of the Court 
for bis appearance at the expiiation of the specified pen^ if the decree be not 
sooner satisfied. 

When the Court sees fit to leave a judgment debtor in the custody of an officer 
of the Court and the j'udgment debtor does not pay the costs incidental to such 
intermediate custody, it shall be competent for the Court to require the decree- 
holder, on paia of his application for arrest being disallowed to pay into Court 
such sum as the Judge deems sufficient to cover such costs including dj//a for 
process-sets er subsistence of the Judgment-debtor and cost of conveyance, if any : 
and sums disbursed by the decree bolder under (his proviso shall be deemed to ^e 
costs in this suit. 

(5A). During the temparary absence of the Judge who issued the warrant under 
rule 37 or 3S the warrant of commitul may be signed by any other Judge of the 
same Court or by any Judicial officer superior m rank who has jurisdiction over the 
same localiiy, or where the .arrest is made on a warrant isued by the Disulct Judge, 
the warrant of committal may be signed by any Subordinate Judge or Distnct 
Munsif, empowered in writing by the District Judge in this behalf. 

(6) No judgment-debtor shall ' ' . 

the Court from the prison to which * . • • _ • 

tionofanyof the matters mentioi - ■ . > ' 

holder pays inta Court such sum as the Judge may think suffiicieot to meet the 
travelling and subsistence expenses of the judgment-debtor and the escort for the 
journey to and from the prison. Sub-rule (5) of rule 39 shall apply to such payments. 

For Order 32, r. 43, substitute tbe foUouriag rules, vit 

43 (i). Where the property 10 be attached is movable property, other than 
agncuUuril produce, in the possession of the Judginent-debior, the altachmei^ 
shall be made by actu.al seizure, and tbe attaching officer shill keep the property 
m his own custody or in the custody of one of his subordinates, and shall be 
responsible for the due custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay 
or when tbe expense of keeping it in custody likely to exceed its value, the 
attaching officer may sell it at once, and provided also that, when (he property 
attached consists of live-stock, agricultural Wplcmenls or other articles which 
cannot conveniently be removed and the attaching officer does not act under the 
first proviso to this lulc, he may at the insunce of ihe judgment-debtor or of tbe 
decree-holder or of any person claiming to be inteccsted in such properly leave 
it in tbe village or place where it has been attached— 

(a) in the cbaige of the person at whose instance the propstly is retained in 
such village or place, if such i>crsoa enters into a bond 10 the FermNo. 15A 
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of Appendix E to this schedule vrilh one or more sufficient sureties for its production 
nhen called for, or 

(b) in the charge of an officer of the Court, if a suitabie piace for its safe custody 
be provided and the remuneration of the officer for a period of i $ days at such rate 
as may from time to time be fixed by the High Court be paid io advance. 

(r) Whenever an attachment made under the provisions of this rule ceases for 
anyof the reasons specified in rule 55 or rule syof ru!c6oof this order, the Court 
maycrder the restitution of the attached property to the person in whose possession 
itnas before attachment. 


Insert the following rules :~ 

43A. (i) Whenever attached property is kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the Court and shall 
with his report forward a list of the property seiied. 

(2) If aitacheoj^roperty IS not sold under the first proviso, to rule 45 or retained 
■n the village or place where it is attached under the second proviso to that rule, it 
shall be brought to the Coiirt'house and delivered to the proper officer of the Court. 

43B. (t) Whenever attached properly kept ID the village or place where it Is 
attached is live-stock, the person at whose losiance it is so retained shall provide 
for its maintenance, and, if he fails to do so and if it is in charge of an officer of 
the Court, it shall be removed to the Court-house 

or any person claiming 
1 itnis for feeding the same 


aid) have been expended by the 
deposited or paid, be recovered 
by the person declared eutitled 
ret may also order that any sums 
as costs of the attachment from 


Rule 48.— Substitute a cemma for the period at the end of sub-rule (Oof rule 48 
and add the following words at the end of the sub-rule i— 

“Such amount or instalment being calculated to the nearest anna by fractions of 
anna, of six pies and over being considered as one anna and omitting amounts lets 
than SIX pies." 

Rule 52— In Order XXI, rule $2, add the following as proviso (ii) and renumber 
the existing proviso as (1) 

. (11) Provided further that, where the Court whose attachment is determined to be 
pnor receives or realises such properly, the receipt of realisation shall be deemed 
to be on behalf cf all the Courts in which there have attachments of such property 
*n cxecotioa 0/ money decrees prior to the receipt of such assets. 

• jfatiachment of property in 
' * ... . ]( principles as in the case 

Rule 53. Add the following as sub-iulc, i (c) to Order 2i, rule 53 
"■ ' nother 

, to the 

■ ; same 

J been 


4 portion of the decree debt, the payment uo^cr clause (b) 
exceed such amount as under the deaee the owner of the 

to pay." 


. only 

of this sub-rule need not 
property sold is liable 
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Order XXll. 


Rule 4 — At the 
after provided.’’ 

*■(4) The Cou: . , . . 

to substitute the legal represeutaiive of any such defeudaut who has beeu declared 
tx or who has failed toblehis writtca siatemeut or who having filed it, has 
failed to appear and contest at the hearing; and ihe judgment may in such case 
be pronounced against the said defendant notwithstanding the death ol such 
defendant and shall have the same force and effect as if it has been pronounced 
before death took place.” 

Order XXXIV. 


Rule 5 — Substitute the following lor role j (3) : — 

“Where a payment in accordance with sub-role (i) has not been made the Court 
shall on application made by the plaintiff in this behalf and afiecjnotice to all the 
patties pass a final decree directing that the mongaged properties are sufficient 
part thereef be sold and that the proceeds of (he sale be dealt with in the manner 
provided in sub-rule (i) of rule 4.** 

• * , r. S 

. ■ ■ • • . ■ . 3 wer 

• * ' . * . .its 

determining the quesiion. 

iiA.— In Order 12, after r, it, add the fcllowing asiiA:— 
iiA. The entry on the record of the na-me of the representative of a deceased 
appellant or respondent in a matter pending before the High Court in its appellate 
i ' , ' . ' 1 \ . acil, shall be deemed to 

, . « . * ) of the Code of Civil 

I • ■ . that contested, applica- 

tions and applications presented out of time shall be posted before a Judge for 
disposal 


Order XXV. 


Rule : • ' • • • * 

“(4) '• ' ‘is proted, 

the CMrt , • , estimated 

amount of the defendaoi’s costs, or such proportion thereof as from time to time 
during the progress of the suit (he Court may ibink just-” 

15.— Re-number the existing f. 15 in Or. XXVI as r. 15 (i) and insert the follow- 
ing as sub-rule (2) 

*'•' *.■ *- . >ioa issued by foreign Courts 

■ ■ . • , • • • .sinner required to execute the 

t . ■■■•.. . from time to time prescribe 

• • ’ issue of summons to witnesses 

and for expenses of such witnesses under r. 2 of Or. XVI. 

Order XXVI A. 


t. The Court may in any suit issue a comoiission to such persons as it thinks 
fit 10 translate accounts and other documents which are not m the language of the 
Court. 

3, The report of the Commissioner shall be evidence in the suit and shall form 
part of the record. 

3. Before issuing any commission under this Order, the Court may order such 
sum (if any) as it thinks reasonable for the expense of the commission to be, Arithin 
a lime to be fixed, pajd into Court by the parry at whose instance or for whose 
benefit tbe Commission is issued. 

Order XXVII. 

— For Order 27, r. 3, substitute the fallowing rule 
The Court 10 fixing the day for the Secretary of Slate for India in Council to 
.-inswei the plaint sbait allow not less than ihiee months' time from the date of 
summons for the necessary commuaicaitoa with tbe Gavernmeat through the 
proper channel and far the issue of insiroctions to the Government pleader to 
appear and answer oa behalf of the said Secreiory of State for India in Council or 
the Government and may extend the lime at iis discretion. 
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Order XXIX. 

Rule lA.— Insert as Rule i A of Order 29 • 

lA. In suits against a Local Authority the Court in fixing the day for the 
defendant to appear and anew er shall allow not less than two months’ lime betweoQ 
the date of summons and the date for appearance. 

ORDER XXXII. 


Rules 3 and 4.— Substitute rules 3 and 4 by new tttle 3 : — 



ProTided that the interest of that person is not adverse to tint of the minor and 
that he is not, in the case of a next friend, a defendant, or, in the case of a guardian 
for the suit, a plaluilfl. 


(3) Where a minor has a guardian appointed or declared by competent authority, 

, . . . , , , no person other than the guardian shall act as the 

Appointed or declaKd guar- fnend of the minor or to be appointed his 

mans to be preferred and to for ihc suit unless the Court considers 

°° ^ °*^ *^^^*°*** reasons to bo recorded, that it is for the minors’ 
recoroca. welfare that another person be permitted to act or 

be appointed as the case may be. 

(3) Where the defendant is a minor, the Court, on being satisfied of the fact 
. u . . , of his minority, shall appoint a proper person to 
byO}u«°* be appointed be guardian for the suit for the minor. 

(a) An order for the appointment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the 
Appointment to be on ap- ntinor or by the plaintif. The application, where 
plication and where necessary it is by the plaintifT, shall set forth, m the order of 
after notice to proposed suitability a list of persons (with their full 

guardian. addresses for service or notice in Form Na iiA 

set forth in Appendix H hereto) who are coropetem and qualified to act as 
guardian for the suit for the minor defendant. The Court may, for reasons to be 
recorded. In any particular case, exempt the applicant from furnishing the list 
referred to above. 

( 5 ) The applicMion referred lo in ihe abo.e sub-mle erhelhet nude by ihe pUin- 

tiff or onbebalf of the minor defendant shall be sup- 

Contents of affidavit in sup- ported by an affidavit verifiying the fact that the 
port of the application for proposed guardian has not or that one of the pro- 
appointment of guardian. posed guardians has, any interest in the mailers 


® (61 An application lor lue v. « 

Application for appointment guardian for the suit of 
et guardian in bS^eparate g,„d w,lb an appbcar.nn I”'"' ”| ™. 

Irom application for bringing legal k- “ bv 

on record the legal represen- defendant. The applications shall be by separate 
tatives, of a deceased party. petitions. mt.. fit ahovs 

(?) No order shall be t^iny guardian of the minor appointed 

Notice of application to be Kclmed by 

given to persons interested in or where there is no gua • • . • . , 


me minor defendant other father or '! 

than the proposed guardian. where in-. ■ i ^ ■ 

to the person in whose cate ihc minor is. . 

C. P. Codc-l-^ 
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be utRCil ca behalf of any person set\e«l irith notice under this sub-rule. The nouce 
requ'red by ibis sab-rule shall be serv ed six clear days before the day named in the 
notice for the hearing of the application and may be in Form No. tl set forth ia 
Appendix U hcreio. 

(S) \\*ttre the application is by il« pl^stiff. be shall, along with his application 
_ . , . . ^ in-i affidaxit tefetred to in sub-mle (4) and (S) above. 

Special prOTisioas to shorten produce the necessary forms in duplicate, filled ia 
delay in geti.ng a guardan i© the exteoi that is possible at that suige for the 
appointed. simultaneously of notices to iwtj at least of 

the proposed guardians for the sail to be selected by the Court from the list referred 
to ia sub-rule (4) above, together wi h a duly stamped voucher indicating that the fees 
prescribed for service have been paid. 

If one cr mere of the ■*. .. •; 

Ccurt shall appoint one • , * • t , ' , ... 

person .ippoinied by regi ■ , 1 .. ,.i.s -i. • .d . ^ ...Oj ...j 

consent to act, the Court shall prcce6d to serve simultaneously another selected 
lv>-o, if so mary there be, of the persons named in the list referred to in sub-rule 
(4I above, but no fresh application ender sub-rule (4) shall be deemed neccssar>'. 
The applicant shall, wiihia three days of intimation of unvitlisgaess by the first set 
of prcpcsed guardians, pay the prescribed fee for service and prodnee the necessary 
forms duly filled in. 

(9) No person shall, viithoai bis • ,, , • 

.. , „ , . Wheneve. * . 1 • ■ *.■ 

No person shall U appoint- atraeefa . 
ed guardian without his con* pomj Xo . % • \ • ; I • i 

be served on the proposed guardian unless the 
applicant himself be the proposed guardian or the proposed guardian consents. 

(tc) \\*heie the Ccurt finis no person . ! 1 ■ 

suit, the Co ... ■ I ■ , ■ ■ • I a 

Court guardian— when to pleader of t • ' : • * • • , . . ■ 

be appAnted— how he is to be direct that 1 * > • ’ ,r : ' . 

placed ia funds. intheperforr. • . . *• ■». « 

borne either by the panies or by any one or more of 
the parties to the suit et ejt of any fund b Coun in which the minor is interesteJ, 
a^ may give directions for the repaymeoi or allotrance of the costs as justice .md 
the circumstances of the case may require. 

(it) W’hen a guardian for the suit of a minor defendant is appointed aai it is 
^ j. ...v., appear to the Court that the guardian is 

^ I r* „ ■ ' • - funds far the 

• ' '■ ‘t* defendant and 

■ ■ • ■ ■ i his defence 

, • r. • » ... eanniesiothe 

. !.■ • ? “ . • • 1 . . ■ ' . 1 form port of 

..j s . T , a ■ ■ ■» • " ' • ■■■.'■ e guarJuR. as 

and when directed, shall file Court an account of the monies so received by 
him. 

Rule 6.— .Add the following proviso to sub-rule (a) 

Provided that the Court may bits discretion dlspe^e nidi sach security b 
cases where the reit friend or guardian for the suit is the manager of a joint 
Hindu fam.ly or the Karsaran of a Malabar Tarward and the dsaee is piassed la 
favour of the joint family or the tarward. 

Rule 7.— .\dd the follnwirg in Order 32 role 7 

Rule? (A).— Where an ^ppl.cat'nn is made to the Court for leave to enter 
into an agreement or compromise or far withdrawal of a pursuance of a compro- 

m.se or fur uk’ag aoy oiher action a ' . * • ’• iii$. 

aMIty and such m nor or odier priv i i ■ , r ■' , cusel 

cr pleader, the counsel or pleader si . ■ . I' . . j ■ Scate 

to the idea that the agreement or . . 1: .. a. .a ^ .4-— 

fee the benefit of ti.c minor cr oJlier persna nnder d.sab.liiy. A decree or order 
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for the compromise of a suit, appeal or matter, to which a minor or other person 
under disability is a party shall recilc the sanction of the Court thereto and shall 
set out the terms of ihe compromise as in Form No, 24 in Appendix D to this Sche« 
. dule. 

Rule 14A. — In Order 3a after r. 14, add the followlnif as rule 14A : — 

. "The appointment or discharge of a next friend or guardian for the suit of 
a minor in a matter pending before the High Court in its appelJate jurisdiction 

■ ' ■ .•••». King in Council, shall be deemed to be a 

■ ■ • ' of section 125 (2) fi) of the Code of Civil 

. ' !* " R<fiistrar, provided that contested applica- 

iioDS and applications represented out of time shall be posted before a Judge for 
disposal 

Rule 17.— Add as rule 17 of order 32 

n or property of a minor or other person under 
' .f Wards the Court in fixing the day for the 

' allow not less than two months' time between 

■ appearance, 

ORDER XL. 

Rule 4.— Substitute the following for rule 4 of Order XL of the Code of Civil 
Procedure 

"{>) If a receiver fails to submit bis accounts and 10 such periods and in such form 
as the Court directs, the Court may order his property to be attached until he duly 
submits his accounts m the form ordered. 

T*'* '"■tv II ihi* instance of any parly to any suit or proceeding ni 



ihe account 1 


disputea oy tne pames nu.. >* 


4 pply the proceeds of the sale to make good any amount found due ironi aim ui 
loss occasioned by him and shall pay tbe balance (if any) of the sale proceeds to the 
receiver. 


ORDER XLI. 


Rule 1 (1). Add the following sentence to sub. r. I of r. 1 of .— 

The copy of the judgment shall be a pfioied copy in every case in which ibe 
High Court has prescribed that the judgment shall be printed when a copy is applied 


, . . , ordersuader any specul or Local Act 

i "... .1 . .he Limitation Act, IX of 1908, do not 

, ' , ' 's , ^rees or orders have nor been granted 

s 1 . ■ ■ I , . appeal, the Appellate Court may admit 

. , • : ’ ■ pTTCuction of the copy of the decree or 

. . . '-v ay be fixed by ibe Court. 

Add* the foUowuie sentence to suo-niie of . . . 

The memorandum sliall .ilso couiam a statement of ihe valuation of the appeal 

for the putjioses of the Court-fees Act. 

Add the follow ttJg as a new sab-rule O) to Or. XLI, r. 1. 
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• . • .of limilalion prescribed tbert* 

. , by affidavit setting forth the 

. • t that he had sufficient cause 

the Court shall not proceed to 

• . . • dismissing it either under rule 

,! ■ led as to the sufficiency of the 

■ ■ , notice has been given to the 

■ ing under the provisions of sec* 

Rule 5. — Substitute the foliating for the existing sub-rule (1) to rule 5 of Order 
XU 

'*5(0 An appeal shaU not operate as a stay of proceedings under a decree or 
order appealed from except so far as the Appellate Court may order, nor shall exe- 
cution of a decree be stayed by reason only of an appeal having been preferred 
from the decree ; but the Appellate Court may, for sufficient cause stay of execution 
of such decree and may, when the appeal is agaiost a preliminary decree, stay the 
final decree in pursuance of the preliininary decree or the execution of any such 
making of a Rnal decree if already made. 

Rule 9.— In rule 9, delete sub-rule (aj and subsiiiuie the following in tls place ; — 

*‘Such book shall be called the Register of Appeals.” 

Rule 14.— insert the following as a proviso (o sub-rule ft) • 

* Provided that the appellate Court may dispense with service of notice on res- 
pondents against whom the suit has proceeded exparle in the Court from whose 
decree the appeal is preferred.'* 

Rule 18. In Order 41 rule 18, after the words "cost of serving the ootice" insert 
the words • or if the notice is returned, unserved, to deposit within any subsequent 
period fixed the sum required to defray the cost of any further attempt to serve 
the notice. 

the following as sub rule (z) s— 
Limiiaiion Act, 1908. shall apply 

Rule 23 

• preferred has disposed of the 

rsed in appeal, or where the 

u .. .. - ....cree under appeal considers it 

necessary in the interest of justice to remand the case the Apoellate Court may by 
order remand tlie case, and may further direct what issue or issues shall be tried in 
the case so remanded and shall send a copy of the judgment and order to the Court 
• :(ions to readmit the suit under 

proceed to determine the suit ; 

I mat shall subject to all just 


■ 1 ' )urt shall be in writing and shall Slate 

(b) the decision thereon s 

(c) the reason for the decision ; and 

(d) whero the decree appealed from is rcveised or varied, the relief to which 
the appellant is etutilcd ; 

and shall bear the date oa which It is pronounced and shall be signed by the 
Judge or the Judges concurring therein : provided that, where die 'presiding Judge 
IS specially empowered by the High Court to pronounce his judgment liy dictation 
to a shorthaud writer in open Court, the transcript of the judgment so pronounced 
shill alter «ucli revision as may be deemed necessary be signed by the Judge. 

Rule 3S (2>— Substitute the following 

''(2) The decree shall contain the number of the appeal, the names and descrip- 
tions of the appellant and respondent, their .addresses for service and a clear 
specification of the relief granted or other adjudication made." 

Ohubr XL! A fWBw). 

■ "I 'Is • ' Original decrees of subordinaielCoutts 

. * « sLI shall ipply to appeals in the High Court 

of, *.• ■ i — ficattons comaittci m this oiJer, 
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2 (i) The meoiorandum of appeal shall be accompanied by the prescribed 
fees for service of notice of appeal and the receipt ol the accountant of the Court 
for the sum prescribed by the rules of Court. 

(2) Notwithstanding anything contained in rule 23 of Order XLI, the period 
prescribed for entry of appearance by the respondent and filing by him of iDemoran* 
dam of cross ob}ecuonS| if any, shall, unless otherwise ordered, be thirty days from 
the service of notice upon him. 

3(l) If ihe respondent intends to appearand defend the appeal he shall within 
(he period specified in the notice of appeal enteran appearance by filing in Court a 
memorandura of appearance. 

(t) Ifa respondent fails to enter an appearance within ihe lime and in the 
manner provided by the sub-rule above, he shall not be allowed to translate or 
print any part of the record : 

Provided that a respondent may apply by petition for fuither time, and the Court 
may thereupon make such order as it thinks fit. The application shall be suppor-' 
t as to the reason lor the applicant's default, 

. . e appellant and ail parties who have entered 

ered the applicant shall pay the costs of all 

4 (t) The memorandum of appeal and the memorandum of appearance shall 
Slate an address for service within the city of Madras at which service of any notice, 
order or process may be made on the party filing such memorandum. 

(2) If a paity appears in person, the address for service may be within the 
local limits of the jurisdiction of the Court from whose decree the appeal is 
preferred : 

bv a pleader he shall slate in 
' ■ Madras, and shall give notice 

(3) If a parfy appears iTy a pleader, his address for service-shall be that of his 
pleader and all notices to the party shall be served oo his pleader at that address. 

5> The Court may direct that service of a notice of appeal or other notice or 
process'shall be made by sending the same 10 a registered cover prepaid for acknow* 
ledgment and addressed to the address (or service of the party to be served which 
has been filed by Inm in the lower Court: Provided that, after a party has given 
notice of an address for service in accordance with Rule 4, service of any notice or 
process shall be made at such address 

6. All notices and processes, other than a notice of appeal, shall be sufficiently 
served if left by a patty or hi3 pleader, or by a person employed by the pleader, cr 
by an officer of the Court, between the hours of 1 1 a. m. and 5 p. m. at the address 
for service of tho party to be served. 

• . or his pleader under Rule 6, or 

may, unless the Court otherwise 
which the notice 50 posted would 
* ae considered at the time of service 

■ . . 4. ' service. 

8- If there are several respondents, and all do not appear by the same pleader, 
they shall give notice of appearance to such of the other respondents as appear 
separately. 


~ '(Vl '^lf *the^Court*"pc®ceeds to hear the appeal, u may refuse to read or refer 10 
any part of the record which is not included in thepnnicd papeis. 

II Wi,*n rests ate awarded, unless the Court oiberwise orders. iLe costs of 
a naitv anoeanne u^n any application before the Registrar or the Court, shall be Ri. 
U ''tea Ite appt.l .. .a iLa dill, c.u.. 1... la da.l 

btariac lad li adloaretJ .d Ka 3a A. it. .cqat.l ol .a, piriy iLt Rtparar 
Ihdll iiic liie Jdet II te JtJ»a ap aaJ "'‘a aui ca.t. la ,c.cnaj ihccix 
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MEMORANDUM OF OBJECTIONS. 

12. (i) ll ihe acknowleclgment tnentiooed in Rule 22 (3) of Order XLI is not 
filed, (he respondent shall, together witli the memorandum 0/ objections file so msoy 
copies thereof as there are parties aflecied thereby. 

(2) The prescribed fees for service shall be presented together with the 
memorandum to the Registrar. 

13. If any party or the pleader of any party to whom a memorandum of 
objections has been tendered has refused < 


• High Court. If the judgment 

» , yy an oJBcer 0/ the Court and 

a transctipt made by him shall be signed or inilialUd by the Judge or by the Judges 
concurring therein after making such corrections as may be considered necessary. 

Order XLI— B (New). 

. so far as may be, to appeals to the 
e Letters Patent of the said Court : 
file copies of the judgment and decree 

appealed from. 

2 Nonce of the appeal shall be given io manner prescribed by Order KLIA 
Rule 6 , or if the party to be served has appeared in person, in manner prescribed 
by Rule 5 of the said Order. 

Order XLII (New). 

APPEALS FROM APPELLATE DECREES. 

Order XLI A shall apply, so far as may be, 
dicature at Madras from appellate decrees with 
s Order : 

Provided that In appeals from appellate decrees the memorandum of appeal 
shall be accompanied by a copy of the decree appealed from and four printed copies 
of the judgment on which It IS founded. One of them being a certified copy; and 
also (oar printed copies of the judgment of the Court of first instance, one of 

* printed or typewritten and shall be 

first instance and of the Appellate 
r ■ - . judgments of the said Courts one 

copy of each judgment being a certified copy 

(2} If any ground of appeal is based upon the construction of a document, a 
printed or typewritten copy of such documeof, shall be presented with the memor- 
andum of appeal : 


Order XLllI. 

Rule I. — bubstitutc the following for t (d)of Order XLIll of the Code of Civil 
I'tocedurc : > 

(d) and order under rule 13 or rule of Order IX rej'ccling an upplicaiion (in a 
case open to appeal) for an order to set aside a decree or order passed ex-parU. 

Substitute the following for sub-rule (s) of rule i of Order XLHI of the Code of 
Civil Procedure I 

(s) An Older under rule t or I of Order XLI except an order under the proviso 
to sub-rule (2) of rule 4. 

Rule 2.— Substiiule the following for r. 3 

■ • ■ ’• ■. ■■ ->.!■ . ■* XLI A shall apply, so far as m.-y' be, 

' " S' _ . *> and other orders of any Civil Couil 

• • • 1 „ 3wcd under any provision oflaw : 
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Provided lhat io the case of appeals against inierlocuiory orders made prior to 
decree, the Court which pasted the order appealed from shall not send the records of 
the case unleis an order has been made for stay of further proceedings in that Court. 

Rule 3-— Substitute the following for rule 3 of Order XLlll of the Code of 
Chil Procedure 

3. (i) The provisions of Order XLII shall 
Appeal from appellate orders, apply so far as may be, to appeals from Appellate 
Orders. 

(a) A memorandum of appeal from an appellate order shall be accompanied by 
acertified copy ol the judgment and ofthe order of the Court of first instance and 
b]t a certified copy of the judgment and ofthe order iu the appellate Court. 

3 If any ground of appeal is based upon the construciion of a document, a ptin* 
ted or typewritten copy of such document shall be presented with memomndum of 
appeal.— 

Provided lhat, if such document is not m the English language and the appellant 
appeals by a pleader, an English translation of ihe document certified by the 
pleader to be a correct translation shall be presented. 

OROca XLVII. 

Rule 7.— In sub-rule (1) substitute the word ’‘order’* for the word ''applic.itIon'' 
occurring after the words on the ground that the* . 

Appendix B. 

FORM NO.I. 

■rvice before 

After Form No. t, insert the following as ronu No. • n 
“No I A. 

SOllUONSFORASCBRTAtNtNOWnaTlIERASUJTlS CONTESTED OR NOT, AND 
iTNOrcO.VTESXEO FOR tTS tUMSOtATB OtSrOSAL. 

(0. V. rr. I, s ) 

To 

(Name, description and place of residence) 

, . . ■ for you are hereby 

• eadcr duly instructed, and 

' , , ' . . ' : or who shall be accom- 

. _ ... ■ .1 * ns on ihe day of 

”19 at o’clock io the noon and to state whether you 

contest or do not contest the claim and if you contest 10 receive directions of Court 
as to the date on which you have to file the written statement, the date of trial and 
other matters. . ’ , . ^ n u 

Take notice that in the event of the claim not being contested ihe suit shall be 


Ab/rw.—n you admit the claim you should 
with the costs of the suit, to avoid execution of the decree, which may be against 
your person and property or both.” . ^ m a 

After Form 12, insert the following as Form No. la A. 

“No. IS A. 

Defendant 

NoTICD TO THE PROPOSED GUARDIAN OF A XtINOR j^^jponDENT* 


(Order XXXll, rt. 3 and 4 ) 
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To 

(Name, description and place of residence of proposed guardian). 

Take notice that X . in has presented a petition to the Court praying 

that you be appointed guardian adlittm to ibe minor .<^^fQ°dam (s) _ ^ ^ 

respondent (s) 

that the same will be heard on the day of ig 

3. The affidavit of X has been filed in support of th>s application. 

U vou are wdliQg to act as guardian for the said vou arc re- 
' respondent (s) 

quired to sign for affix your mark to)^ the declaration on the back of this notice. 

4 In the event of your failure to signify your express consent in manner indicated 
above, take further notice that the Court may proceed under Order XXXII. r. 4, Code 
of Civd Procedure, to appoint same other suitable person or one of its officers as 
guardian ad UUm of the minor defcn^aa^s) 
respondent («> 

Dated the day of 19 

(Signed)’. 

(To be printed on the reverse). 

I hereby acknowledge receipt of a duplicate of this notice .and consent to .act 

as guardian of the njmor therein mentioned, 

respondents (s) 


Witnesses. 


(Signed) Y. 2. 


Form No. 13 A— Insect the following as Form No. 13 A after Form No. 13 in 
Appendix B of schedule I x— 

No. 13 A. 

Certificate of attendance to an officer of Government summoned as a witness in 
a suit to which the Government 1$ a party. 

(OnoBR XVI. r. 4 A). 

CAUSE TITLE. 

This is to certify that (name) (desigaation) being a Government 

servant from the province of (name) was summoned to gwe evidence in his official 


to iho day of 193 , 

has been paid into Court by the 


capacity on behalf of the in theabove — and was m attendance in 
’ defendant matter 

this Court from ihe day of to iho day of jgj , 

(inclusive) and that a sum of Rupees has been paid into Court by the 

_plainii(r — tgyy^rds his travelling and subsistence allowance for days 

defendant 

according to the scale prescribed by the Government of Province of (name) and that 
the said amount remitted lo the Government treasury at to be 

credited to Governmeot uoder ibe bead "XVlA>-Miscellaneous Fees and Fines.” 
Dated the ’ ' s, 

• •• ' . • , , 'tnutftriil Offictr. 

Form No. ^ ■ m No. 10 A 

Foru No 10 A. 

FIn»l decree for sale lOrJcr 34, Rule 5 (3), or Orjor 34, Rule 8 (i) 1 
Titlb, 

Upon reading the preliminary decree pissed in the above sultandth: appli- 
cation of the dated and upon heating 

Mr. forplatatilTaaJ Mr. for 

defendaot and it appearing that fhs piymeit directed by the said decree has not 
been made. 


cation of the dated 

defcoJant 
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It is hereby decreed as follorrs 

prapmy Ota suOicitot part Hereor bt sold and ihe 
pioctedsofthcsat.(aflcil dtriajinB tbctcoit ibo txpcnscs oftlic sale, be applitd 
in paymenl of »lut is declaicd due lo in the aforesaid preliminary decree 

together with subsequent interest and subsequent costs and that the balance, if any, 
bepaidlothc-i—L^or other person entitled to receive it ; (i) that if the net 
ptccceJs of the sale ate insufiicient to pay such amount and such subsequett interest 
and costs in full the be at liberty lo apply for a personal decree for the 


amount of the balance ; and ( 3 ) that the do also pay 

plaintiff ’ 

for the cost of this application. 

(Here enter description of mortgaged property in English 
of the Court) 


plaintiff j. 
defendant 

or in the language 


Form No. 10 B. 

Final decree for redemption [(Order 34 . Rule 3 (I), Order 34 , Rule 5 ( 1 ) and 
Otder34, Rule8(0.1 

TITLE. 

Upon reading the preliminary decree >n the above suit on and 

Ibe jpplicjtioa of she j S ^^nd sM , ^ hearins Itr. 

piaintitt *' 

pleader lor the and Mr. pleader for the 

atd it appearing that the payment directed by the aforesaid decree has been made 
It is hereby decreed as follows 

That the do deliver up to the or to such person as he 

defendant plamtiff 

appoints aij documents in his possession or power relating to the mortgaged property 
and do also retransfer the propeny to the . free fiom the mortgage and 

hem all incumbrances created by the jl*‘°**^ or any person claiming under 
defendant 

him (or by those under whom he claims) and do also put the posses- 

sion of the properly. 

SCHEDULE. 

Description of the mortgaged property. 

The costs of »tt this proceeding .— 

plaintiff 

Particulars. Amount. 

Note~(i) In the case of a decree under Order 34, rule 8 ( 1 ), score out the 
»ords plaintiff and defendant above the lines ; in the case of decree under Order 34. 
rule 3 (1) and rule 5 (1), score out the words plaintiff and defendant below the lines. 

(2) The words "or by those, under whom he claims* will be inserted only if 
the mortgagee derives title from an original mortgagee. 

Form No. 24.— Add the following as Form No. 24 in Appendix D 
Form No. 24. , 

[Decree sanctioning a compromise of a suit on behalf of a minor or lunatic.] 
Title. 

This suit coming on this day for final disposal in the presence of etc, and C. D. 
‘he defendant, a minor by E F , his guardian applying that this sun may 

be compromised in the terms of an agreement in dated the , . ,a- 

day of and made between A. B., the plaintiff 

oliheone part.^and the said C. D. by ihcsaid guardian Jifh/vr/i of the other part, 

C. p. Code— 124 
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; , * jistered to ih'S Court, anl that if you intend to 

apperance in this Court and give notice thereof 
30 days after service of this notice on you.. 

i. ..w ..ft-w-.— behalf by yourself, your pleader or some 

one by law authorized to act for you in this appeal, it will be heard and decided In 
your absence. 

The address for service of the appellant is that of bis pleader Mr. A. B. (insi/l 
address) Madras. 

Of the appellant appears in person, insert his address for service.) 

Given under my hand and the seal of this Court this 
day of 19 

Registrar. 

[Interlocutory application No. of 19 , has been made by appel- 

lant, and execution has been stayed (or other order made) by order dated the 
day of 19 •] 

Form No 6B. — In APPENDIX G, Insert Ihe following as Form No. 6B : — 

Form No. 6B (Order XLI-A, rule 3 ) 

Memorandum of Appearance. 

(Cause Tiile.) 

Tahe notice that ihe respondent intends to appear and defend 

the above appeal, and that his address for service of all notices and process is (insert 
address). 

The said respondeat requires a list of the papers, which the appellant proposes 
to translate and print. • 

Dated the day of 19 

(Signed) C. D. 

Vakil for Respondent. 

To the Registrar, High Court of Judicature, Madras. 

No. 9. 

Omit from Form No. 9 In Appendix G. to the First Schedule to the Code of Civil 
Procedure the entire portion beginning with the words "Memoraodum of Appeal,” 
and eoding with the words “the following reasoos, namely 
No. 12. A. 

Certificate of leave to Appeal to His Majesty In Council. 

O. XLV, r. 7, c. P. C. 

(In cases where the subject-matter of the appeal is of sufficient value and the 
findings of the Courts are not concurrent) 

Read petition presented under O. XLV, r. 3 of the Code of Civil Procedure, 
praying lor the grant of a certificate to enable the petitioner to appeal to His 

Majesty m Council against the this Court in suit No. 

^ final order 

, ring upon perusing the petition and the grounds 

' ' " I and the other papers material to the application 

- — • - w " -o ' -' for the petitioner and of for 

the respondents (if he appears) this Court doth certify that tbe.^ 5 ! 2 jiiiJo/tbe subject* 

value 

matter of the suit in the Court of first insunce is and the 

upwards of Rs. 10,000 

~ 2 ^i^fihcsubject-maUer in dispute on appeal to His Majesty in Council is 

ha.. h appa.W to" 

involves some claim or question — ^ va^ of 

and that the - 

upwards of Ks.io.ooo final 

decision of the lower Court. 
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Al’PENDlX F TO SCHEDULE I. 

Form No. 9.— For Foim 1^0. 9 of Appendix F, substiiute— 

Form No. 9. 

Appoinimeni of a Receiver. 

(Order XL,t. i.) 

TlTIff 

■ ■ • * above suif ji is jusl and convcnienl 

• jclow (or whereas the properties 

' ■ . _ — a decree pasted m the above suit 

oajne day of iga , m favour of .) 

It IS hereby ordered lh.rt A. IL be appointed (subject to his giving sccuuly to the 
satisfaction of the Court) the receiver o| the said property and of the rents, issues 
and proSis thereof under Order XL of the Code of Civil Procedure, 1908, with ail 
' ■ rxcept that he shall not without leave 


8 three years or (a) institute suits in 
ite appeals in any Court (except from 


- -Ppcalis over Us. 1,000 or (4) expend 
on the tepaiis of any property in any period of two years more than half of the net 
annual rent of the property to be reputed, such rental being calculated at the 
amount at which the pioperty to be repaired would be let when in 3 fair state of 
repair, provided that such amount shall not exceed Us. t,ooo. 

And it is further ordeted that the . - f^*, * . to the above suit and all persons 
, . . defendants 

claimiDR under them do deliver up quiet possession of the properties, movable and 
tmmotable, specified below together with .” 

ais. account books, papers, memoranda . ... 

recencr. And it is further ordered that •• • . 

said propetty, movable and immovable, * • . ’ _ - 

loe said immovabte property, and that the tenants and occupiers do attorn and pay 
iheir rents in attear and growing rents to the said receiver. And itis^rther 
ordered that the said receiver shall b.'tve power to bring and defend suits in his own 
aame -u- . • • . 01 the plaintiffs and defendants 

. s • • • 3 receipt or receipts of the said 

' • * • . • • Of sums of money Of property 


And it is further ordered that the said receiver do out of the first monies to be 


received by him pay the debts due from the said 
and shall be entitled to tetain in his hands the sum of Rs. 


current expenses, but, subject thereto shall pay bis net receipts, as soon 
os the Same come to his hands, into Court to the credit of this suit. He shall once 


months file his accounts and vouchers in Court, the first account to be 
(1-1.. r.!* ...4 V. V - . day of . He 

• . • per cent, on tne net amounts 

■ • or as the case may be) as bis 

• • • • ice establishment is required) 

I state in addition to his own 


Givek under my hand and the seal'of the Court, this day of 19 • 

APPENDIX G TO SCHEDULE 1 . 

Form No. 6 — Insert the following note in red ink in Form No. 6 , namely s — 
"Atso take notice that if an address for service is not filed befere the aforesaid 
date, this appeal is liable to be heard and decided as if you bad not made an appe* 
aiaoce.’* 

Form No. 6 A. — In Appendix G, insert the following as Form No. 6 ^>m- ■ 

Form No. 6 A (Order XLIA, rule x). ^ 

Notice to Re^vondent. 

(CaDSB T1TI.B.) ^ . '• ' 

Appeal from the of the Court of Jnted the ■: ' 

To r 


Take notice that an appeal from the above decree (order) \ 

y 
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the above-named appellants and registered m this Court, ani that if you intend to 
defend the same you must enter an apperance in this Court and give notice thereof 
to the appellant or his pleader within 30 days after service of this notice on you.. 

If no appearance Is entered on your behalf by yourself, your pleader or some 
one by law authorized to act for you in this appeal, it will be heard and decided in 
your absence. 

The address for service of the appellant is that of his pleader Mr, A. B. (mrr// 
address) Madras. 

(If the appellant appears in person, insert his address for service,) 

GiVUN under my hand and the seal of this Court this 
day of 19 

Registrar. 

[Inierlccuiory application No. of 19 , has been made by appel- 

lant, and execution has been stayed (or other order made) by order dated the 
day of 19 .] 

Form No. 6B.— In AppBndiX G, insert the following as Form No. 6B 
Form No. 6B (Order XLl-A, rule 3.) 

Memorandum of Appearance. 

(Cause Title.) 


Take notice that the respondent intends to appear and defend 

the above appeal, and that his address for service of all notices and process is (insert 
address). 

The said respondent requires a list of the papers, which the appellant proposes 
to translate and print. 

Dated the day of 19 

(Signed) C. D. 

Vakil (or Respondent. 

To the Registrar, High Court of Judicature, Madras. 

No, 9. 

. . !• . * . to the First Schedule tn the Code of Civil 

■ • the words "Memorandum of Appeal," 

. . 4. ' ‘ ‘ ' * - .... .iasons, namely 

No. 13 . A. 


Certificate of leave to Appeal to H!s Majesty in Council. 


O. XLV, r. 7, C. P. C. 

(In cases where the subject-matter of the appc.il is of sufficient value and the 
findings of the Courts are not concurrent) 

Read petition ptesented under 0 . XLV, r. 3 of the Code of Civil Procedure, 
praying lor the grant of a certificate to enable the petitioner to appeal to His 

Majesty in Council against ilic of this Court in suit No. 

tmai order 

of J 92 , 

The petition coming on for heating upon perusing the petition and the grounds 
of appeal to llis Majesty in Council and the other papers material 10 the application 
and upon hearing the arguments of for the petitioner and of fof 

the respondent* (if he appears) this Court doth certify that tbe-’*°*°— of die subject. 

* value 

matter of the suit in the Court of first iasuoce is Rs. toooo .mdlhe 

upwards of Rs. 10,000 


~|^flhc subjccl-nuilcr in dispute on appeal to His Majesty in Council is 

tho'TSfl#i£[;rr7~r~ or that the — appealed from 

of Ks, 10,000 lin.il order 

or question - property of the value of 


alto of (lio 



•m.ci... '"'"'ly 

mdiiecily 

R s. 10,000 ^ 

oI lU.o'SJ'""'' 
decision of the lower CoutL 


respecting 

decree f,o„, Joes not affirm the 

/j^ul order 
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No. 13 0 . 

Certificate of leave to appeal to His Majesty ia Council. 

,, 0-XLV,r.7,C.l».C. 

(la cases where the subjcct-raauer is of sufficient v.aluc and the findiiiKS of the 
Coun concurrent) ** 

Read pciiuon presented under O. XLV, r. 3 ol the Code of Civil Procedure, 
prajing for the grant of a cenificate to enable the petitioner to appeal to His 
Jtaje.ly in Council againsi ihe — 

, tinai Order 

0fj93 . 

The petition coming on for hearing upon perusing the petition and the grounds 
or appeal to His Majesty m Council and other papers material to the application and 
upon heating the agruments of for the petitioner and of for the 

respondent (if he appears) this Court doth certify that the ~v"^of the subject- 

value •* 

matter of the suit in the Court of fust instance is R_s. 10. 000 

upwards of Ks. 10,000 

“valuT subject-matter in dispute oa appeal to His Majesty in Council is 


also of the value of- 


or that the — appealed against 


upwards of Us. lo.ooo 

' ccsp'ccl.ni 

— R s. 10,00 0 decree 


~and that the affirming? 


3 —appealed from involves the 


Hs. io”ooo -■'* ' ““•••““'t* final order “ 

roiiowiog substantial question (s) of law, vh 

W 

No. 13 c. 

Certificate of leave to appeal to HU Majesty in Council 
O.XLV,r.7.C.P.C. 

, (10 cases where the subj'ect-mauer m dispute U either not of sufficient value or Is 
‘acatable of money valuation.) 

Read petition presented under O. XLV. r. 3 of the Code of Civil Procedure, 
praying for ihe grant of a certificate to enable the peiilionet to appeal to His 

Majesty in Council against the - — — of this Court in suit No. of 193 , 
final order 


pondent (if he appears) this Court doth certify that the ihe subject* 

. ance and in this Court 

'* ■ ■ , s . xercise of the discretion 

. His Majesty in Council 

lor the reasons set forth below, vti 

rn 

(s) 

APPENDIX H TO SCHEDULE I. 

Form No. 11.— Substitute the following form No. 11 of Appendix H:— 

Form No. ti. 

Notice to Guardian appointed or declared< nr to Father or other Natural Guar* 
ffian, or to the Person in charge of the Minor. 

[Order XXXii, rulb 3 (s) 1- 

11116 . 

Guardian appointed or declared, or father or other natural guardian, or person 
in charge of the minor. 
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• . • • ■ ■ , . ' . * suU for 'i 

ihe j .5^ — ^ _ ..;_j ^ 

days from [he service upao you of ibU aotice an application is made to this 

Court for the appointment of you or of some friend of the said minor to act as^^^ 

her 

guardian for the purposes of the said suit, the Court will proceed to appoint some 

other person to act as guardian of the said minor for the purposes of the said 

Given under my hand and the seal of the Court this day of 

igt . 

FormNoiiA. 

Notice to proposed Guardian- 
[OrderJXXXII, r. 4 (3.)] 

Title. 

To residing at 

Take notice that the above-named petitioner has made an application to this 
Court to appoint you guardian for the suit of minor defendant in No. of 
19 , and that the said apph'catioa will be heard on the day of next 

Given under my hand and the seal of the Conn, (bis day of 19 . 
Forms No 1410 as—Omuted. 

APPENDIX VI. 

Rules made by the Higrh Court of Patna. 

Order til. 

Rule sA.— “sA. Notwithstanding anvthiog contained in Order III, rule 4(3) of 
the Firat Schedule of the Code of Civil Procedure, 190S, no advocate shall be 
entitled to make or do any appearance, application or act for any person unless he 
presents an appointment in writing, duly signed by such person or bis recognised 
agent or by some other agent duly anthorUed by power of attorney to act m h!s 
behalf; or unless be is instructed by an attorney or pleader duly autbonted to act 

.*>'•* . n Order in, sub'rule (2}and 

...i s . ! , . • • ■ . Procedure, tooS, no pleader 

shall act for any person in the High Coutt, unless he has .ippoioted for the purpose 
in the manner prescribed bysub*rule (t) and the appointment has been hied in the 
High Couit.” 

Order V. 


* . . • • . , on the application 

w. , ' • - . ■ ^ , dmon to the mode 

ofsenice laid donnin (hi$ rule. An ackooulcdgmeni purporting to be signed by 
the defendant or an endarsement by postal servant that the defendant refused to 
lake delivery may be deemed by the Court issuing the summons to be 
proof of service.” 

Order Vll. 

Rules 19 to 22. 

Insert the following rules after rule id — 

■ . , ■ , . ■ ' ' '* * • . ■ by a statement 

-'I ■ - , - .. rocessmay ba 

■ , • I ■ .f subsequently 


—.;-s ■ ' "1 r ■ a- ■' ....e the following 

particulars 

1. The name of the street and number of the house (if lu a ton n) ; 

2. The name of the town or village ; 

3. The post office; 

. The district : 


j. The MunsifS (if in Qihar and Oiissa) or the District Court (if outside Oihar 
and Orissa). 

31 . \yhete a plaintItT ot petuiooer fails to 61 e an address for service, be 
shall be liable to ua\e bis suit dismissed or his petition rejected by the Court suo 
Mo/uorany party may apply for aa order to that ctTect, and the Court may make 
such order as it thinks just. 
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22, A . • • • .■ 'or service given by him as 

aforesaid s . . n'ay diteci ihe amendment of 

the record ' . • be given lo such olher patties 

to the suit as the Court may deem it iiecess.ary to inform, and may be cither served 
upon the pleaders for such parties or be sent to them by registered post, as the 
Court thinks hu 

ORDER Vtlt. 


. • opply to 

ad . • • 

*! . • ' * sd, who appears in any 


respect the Court may act iwo motu or on the application of any parly for an order 
to such effect and the Court may make an order as it thinks just 

" 12 . RulesaoandajofOrderVHshaUappty, SO far as may be, to addresses 
for service filed under the preceding rule.” 

Order XII. 


Rule 6.— Substitute the • * ■ 

6. Where admissions •• * ' ‘ 

otherwise, the Court may, a, • >> , ... 

of its own motion, without wailing (nr the dcierroinatioo of any ether question be- 
Ueca the parties, make such order or give such judgment, as it thinks just. 

Order XIII. 

Rule I.— In rule i, after the words "m the first hearing of the suit" should bo 
added the words i— . • > ..l* l 

“Or, where issues are framed, on the day where issues are framed, or within such 
further t'nip rnnrt mi', nermif.’* 

Ruh 

9. 

proceec 
duced, 

Order XVI. 


1 the 
pro* 


expenses 
, and the 
tnmoned 
lers with 


been summoned to give evidence in ' , ' . 

which have come to his knowledge, . 

S ^o=s .x«.d R. ,o a n,o* 
time of the service of the summons make payment tohim of his expenses as Ueter 
mined by rule - .«.-nvrr iIk- amount from the Treasury . 

(>0 if the I ■ 

more th.nn ' 

appearance, : .-c-cds Rs. lo a mooth ana me v.ourt is suuaicu moic 

(ill) if the officer s no payment shall be made to him by the Court. 

ln^sulirc”e™a‘nr«P«““» P^'‘* 

Government. ... 

Rule 8— Add the ® under this order may, by leave of the Court, be 

•■l>tovided ® agent, applying for the same, by personal service. If 
irhservfcels^ot Sectcd and the Court IS satisfied reasonable diligence ^ 
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been used by the party or hts agent to effect such service then the summoos shall 
be served by the Court in the usual manner. 

Order XXI. 

Ruh 43. SubshluU iht JoUovuing for rule 43 of Order XXI 

43. Where the property to be attached is movable property, other than agri- 
cultural produce, in the possession of the judgment-debtor the attachment shall be 
made by actual seiz'ue and the attaching officer shall be responsible for the due 
custody thereof : 

Provided that when the property seized is subject to speedy and natural decay, 
ct vibtntbft tupenat. oi as in twndy is likely w txcted usvalne, 

attaching officer may sell it at once. 

1 * . • * , ' • I In Order XXI 

4 . ■ ’ases, keep the attached pro- 

fa) in his own custody to any suitable place provided by the judgment debtor 
or in bis absence by any adult member of his family who is present, on his own 
premises or elsewhere ; 

(j) in the case onivestaclc.aDd provided the decree-holder furnishes the nece- 
ssary funds in the local pound, ii a pound has been established in or near tho 
village in which case the pound-keeper will be responsible for tbe property to the 
attaching officer, and shall receive the same rates for accomodat'On and main- 
tenance thereof as are paid in respect ol impounded cattle of the same descrip- 
tion, or such less rate as may be agreed upon i 

(e) in the custody of a respectable surety, provided the decree-holder furnishes 
the cost of maintenance and other cost, if any. 

(a) If, in the opinion of the attaching officer, the attached property cannot be 
kept in the viUige or locality, through lack of a suitable place, or satisfactory 
surety, or through failure of decree-holder ta provide necessary funds, or for any 
other reasons the attaching officer shall remove tbe property of the Court^at tho 
decree-holder's expense. lathe event of the decree-holder failing to provide the 

. . ■ . . ... village or locality as aforesaid, 

. .. . -.uti, and shall with his report 

forward an accurate list of property seized, such that the Court m.ay thereon at 
Once issue tbe proclamation of sate prescribed by rule 65. 

(4) If the debtor shall give his coaseut in writing to the sale of the property 
without awaiting the expiry of the term prescribed la rule 61, the officer shall receive 
the same and forward it withaui delay to the Court for its orders. 

(5) When property 1$ removed to the Court it shall bi kept by tbe Narir on 
his own sole responsibility m such place as may be approved by the Court. 
If the property cannot, from its nature or bulk, be conveniently kept on the 
Court premises, or in the personal custody of tbe Nazir he may, subject to approval 
by the Court, make such arrangements for us safe custody under his own 
supervision as may be most convenient and economical acd tho Court may fix 
the remuneration to be allowed to the persons not being offiters of the Court 
m whose custody the proper'y is kepi 

(0) When proprrty renums in iho village or locality where it is aitachod 
ami any person oilier lhaa ih juJgment-deUor shall claim the sime, or any part 
ufit, the attaching officer shall nevenhcless unless the decree-holder desires to 
withdraw ihe attachment of the property so claimed, maintain the attachment 
and shall direct the claimant to prefer his claim to the Court 

17) (u) if the decree-holder shall withdraw an attachment or it shall be with- 
drawn under sub-rule (z) or sub-rule (9), the attaching officer shall inform tbe debtor, 
or in his absence, any adult member of his family, tint the property is at his 
disposal. 

(j) In the absence of any person to lake charge of it, or in case the officer 
shall have had nonce ol claim by a person Other th.an ibe judgment debtor, the 
officer shall il the property has been moved from the premises in which it was 
stMcd, septace U v,l\«c u wn (ouod v, cht vivsie of seiwtt. 

(8) Whenever livestock is kept m the village or locality where it has been 
attached the judgmeat-debior shall bs at liberty to undert-ike the due feeding 
and tending ol a under the supeivisioo of the attaching officer; but the latter 
sImII, if required by the decree-holder, and on his p.aying for the same at the rate 
to be fixed by the District Judge, and the subject to the orders of the Court 



Ap> TI: ?£i. Jiulesl 7iis tatna incncni;;;? 5''13 

cadsr uhase srdcr ibc atuchmca: a maJe en^ast t>»t scr\'»rcs of as many porsons 

■ ■ ‘ • ■ ■ ■ - . ; Riinchcil livcsiool. 

- . , , . . ?crce-liol<icr lo pav 

■ ■ • ■ ... • , Jhc fifltocr shall 

■ . v. I ... . . . ihcCftiiri x\i(hotii 

dtlay. 

(jc) Wlsca ar.aaiied J \ tstncl. a broKchi la Caun« the Xtnr Nhall be responsiMc 
Jar^ie safe ciatody and proper fcedjrg of »i ^nlanp as the atiaehment .'onumica, 

(n) Ifa pound has been cs:al>].sbed m or near ihe place where llie Cnuri is hcM, 
•dieX^ir shall be a: hbesy ta place in it soch attached hvc»-ocV as can he properly 
tepi ia which case the pouad-tceper will be responsible for ibc propeuy lo 
ihs Xazz and sha 11 r£ce:re the sasie rates (or accomniMaiion an.^ inalnienaitce 
iherenf as arc paid la respect of isipouaded caulc of the same description, or s«ch 
less rate as stay he agreed upoa 

(JC) If there he ao poaad available^ if in the opinion of the Court »t he mcon- 
lenitat to lodge the asached l.vcstoch mtheponn.i rhe Xa? r may Veep it in his 
oaa ptesiats. or be may eatrast .1 to any person $clco.cd by him»cU and approved 
by die Coan. The Nasr will :a all cates remain rcs4>o.Kib1e fbr the Costo.ly of 
the property. 

(13) Each Csuit shall frost tisi* to time tiv the rates to be allOuc,! tor the 
castodyaad oaiatenaace of the various dcscitpttoas of Uxcstoch with rfference 10 
seasons and local ctrcaai$taace«. The district jod<e may mahe any altcraiion he 
detsjs at ta the rates presenbej by Coansiubordmatc to him. W'heia thti-c Ate 
two ta- stare Courts ia the same place* the rates shall be the sAmc tor each Ooiitt. 

'! I • • , • . •• . order service loo any patty 

. ! . .f • • . css for service tciciicd to lit 

Order VIII, rale 11, subject to the provisions of Order VII, role J>, pwalded thai 
this rale shall aot apply to the notice prescribed by rule aa el this order." 


Order XXVI. 

Kule /<.— Substitute the follcwto^ for sub*rules {a) aitd li) »*( rule U j— 

(a) The commjssioaer shall then prepare and sign a re[>ott or the commuiioiieis 
(where the commission was issued to more than one person and they cannot ai;tecl 
shall prepare and sign separate reports appomting the shaio of each |Mit^ And 
distinguishiog each share (if necessaryl by metes and bounds. The coinnntiioner 
or commissioners shall append to the rei>art. or where there It more than one 
10 each report, a schedule showing the plots and .areas alloicd to each juHy and 
also, unless otherwise directed by the Court, a map showing in dItVerent colouil llie 
, • I ' ’ ’ ’ ' . • . ' of a plot being nil). 

rhedute, anil altit 

■ , . . • t or leporli with 

• . : , ■ . * million and (i.tns‘ 

. I which the piitiei 

_ ’ .. , . ... I ■ .1 . the itmo. 


( 3 ) Where the Court confirms or varies the report or reports It lusi a 
decree in accordance with the same as confirmed or vaticd .'vnd, wlicn drtwiiig 
up final decree shall incorporate in the decree the scheJiilo, niid the 'UM’<na»y> 
mentioned in sub-rule (il above, asjconfirmed or varied l»y the youil, t rie ''hoie 
report or reports of the Cominiisioncr or CooiinUsloneti ih 1 1 »Jl 11111111111111 ha 
entered ia the decree. Where the Court sets aside the 
cither issue a new commission or mako such other order ai II iluU Uiliik ni, 


Orukh XXXII. 

Rule e —In sub-rule (4) fur iho words “whero there U *'‘*'*'i l'e'»‘"» 'll end 
willing to act at guardlin for the suit" In the first eenieip-e of llie sol, inU s<>lMilh(4 
the following i— ■ ■ . 

“Where the ‘ ■ ' ’i j ' 1 ' ** 

sub-rule (4) o( r ' ' * • * . * ! « . ' ' ' ' " 

lime fixed in a .... s ■ ■ ■* ■** * '' " ' 

C. V, Code.— 11^5, 
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Ordbr XLI. 

. U (A) in 0;Jcr XLI 

. in its discretion, (Iispcn«c iviili the service 

respondent, or on the Ici;nl rcprescnintivc of 
a deceased respondent, in .n • • ■ • • 

any stnt'c of the procccdin ,i , ; ■ ■ • 

proceedings subscfiucnt to ih • • ... « . . ^ • 

siirh nnnotitn nartv nr rninondent nr hit Iri'it tonresetUtllve cither in the original 


, . > .r VII. rule ig, or Order VlII, rule 

II, or subsequently altered under Orler VII, rule as, or Order Vll, rule n, shall 
hold good for all notices of appeals and all appellate proceedings arising out of the 
original suit or petition. 

(2) Every mciiioranduni nf .appeal stnill state the addresses for service given by 
tbo oiiposite parties in the Court below, and notices and proccssess shall issue 
from Appellate Court to such .addresses. 

(3) Rules St and 22 of Order Vll shall apply, so far as in.ay be, to appellate 
proceedings/' 

AITENDIX D. 

Form No. i. 

Substitute the tollosYing lor tbo Schedule of Couth of suits In the form of decree 
No. i 


Plainlirr. 

Ainouni. 
Rs. A. I*. 

Defendant. 

Amount. 
Ri. A. 1'. 

1. Stamp for plaint. 


.Stamp for power. 


2. Stamp for power. 


Stamp for pciiiion or alTi* 
davit. 


3. Stamp for peiliion orafU* 

davii. 

4. Costs for cxliibits. 

5. Pleader's fee on Rs, 

6. Subsistence. 


Costs for cxiilbits. 

Ptc.-idct'3 fee, 

SiibsUtencc. 

(.1) for ilcfcmlant or Ills 
.igent. 


(.1) for plaintiff or his agent. 


(A) for witnesses. 


(j) (or vritncssci. 


Commissioner's fee. 


7. Commltsionots' fee. j 


Service of process. 


8, Service of process. 

9. Copying or typing cliargcs. j 


Copying or typing cinrgci. 


TOTAI- 

1 j Tot.m,. j 



AFl'ENDIX K. 

FOHM No. a8. 

Substitute lltc following for I’ORXl No. jS 
No. a8. 

Ceriillratc ol Site of Lin I (Ordrr XXI, Rule gO Dliiricl 
In the Court uf at 
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Execution Case No. of 19 

decree-bolder. 

Versus 

judgmcnt'dclitor. 

Thfs is to cenify ilui son of . 

caste ^ by occupation resident of TJuS 

■ been declared the purchaser at a sale by 

. , . . * , • «9 , of the property specified 

. ‘ ‘ _ of this Court (i) and that 

J ■ ' ■ ■ f * • y JbiJ Court, 

■ —d »..s ac— of the CoufUbis day (a) of 

C 

bpscification and pnee of properifes (3). 

of that Cour* received by transfer from other Court, enter the name 

(a) The date when the sale became absolute. 

sufficient to Identify the property includinff the name of each 
Pi‘‘^PC«y is situated should be 

APPENDIX G. 

Form No. 3, 

of decree la Appeal add ‘‘copyJoff or lypinff 

i^es below the item “plea lets’ fee on Rs... .......lo the columos. 

for Appellant and respondent, and aumber (be new entry in first column as ‘'5.'* 

APPENDIX H. 

FORM No. 7. 

Add the following '‘Note" at the foot 

. The commissioapf his power under chapter X of the Indian Evidence 

Act to control the esamiaatton of wunesses." 

FOR.\t No. II. 

For Form No. it substitute the following forms 
No.?. 

Notice to minor defendant and guardian of application for appointmeitt ofihe 
guardian to be guardian for the suit (O. 32, r. 3). 

ri/A. 

To 


......Itiinor defendaot, 

Guardian {Appointed by autboriiy, or 
natural or the person In whose care 
the minor is, as the case may be). 

ae plaintiiT in (be 
e suit to the minor 
od to take notice 
you* 

will proceed, sub- 
at an officer of the 

day of 
fudge. 


Here insert name 
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Form No. iiA. 

Notice to minor defendant and guardian of application for appointment of 
another person to be guardian for the suit. (O. 32, r. 3O 

To 


Minor defendant. 


Guardian (appointed by authority or 
natural, or the person in whose care 
the minor is). 

presented on the part of the plaintiff in the 
as guardian far the 


... .id 

hereby required to take notice that unles- 

you of this notice you (t) ... • , . 

ment of yourself or of somo friend of you the minor to act as guardian, the Court 
will proceed, subject to the decision of any objection that may be raised, to 
appoint (*} or an officer of the Court to act as guardian 

to you the minor for the said suit. 

Given under my hand and the seal of this Court this day of 19 . 

Judge. 


Form No. iiB. 


Notice to the proposed guardian for the minor defendant, when the person 
proposed is not the guardian appointed by authority of the natural guardian or the 
person in whose care the minor is. 


Olsitict 

Iq the Court of 
Suit No. 


To 


Order XXXK, rule 4- 

iTiiU) 

at 

of 19 , 

PlainlifT 
Versus 

Defendant- 


Proposed guardian. 

case 

■ minor 

. . from 

lating 
some 


(*) 

(+) 


19 . 

fudge. 


be served. 
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APPENDIX VII. 

Rnlas made by the High Court of Rangoon. 

Oansa V, 

Rule 15. — For the words "ivhere in any suit the defendant cannot be found” 
substitute the words “where the defendant is absent.'’ Omit the word “male” between 

, rule 2 oA, namely 

■ • on presenting or on entering an 

■ • _ • . appeal, or originating petition or 

application, shall, at the same time, hie in Court a proceeding stating bis address 
for service. 

• • efend any suit, 

■ late fixed for his 

I • • t a proceeding 

■ ‘ e jurisdiction of 

* I ' or of the Dis- 

a . . . ' i by sub'fule (1) 

' . * !e to have h\s 

. and, if a de* 

lenoant or respondent, be liable to have his defence, if any, struck out and to be 
placed m the same position as if be had not defended Any party may apply for 
such an order against an oppasice party, and the Court may, on such application, 
make such order as it ihinKs just. 

• * for service, and no 

* . * ’ <3 can be served is 

■ . ■ ifSxed on the outer 

, ... .. .... V4 K**Ave MU1I.U has been given as 

the address for service ' • • * * as ciTectual as if the 

notice or process had b 

Where a patty i' ‘ • . . . notices or processes 

for service on him shall be served in the manner prescribed by Order III, rule 5, 
unless the Court directs service at the address for service given by such party. 

(7} A party who desires to change the address for service given by him under 
sub-rule (i) or sub rule (2) shall present a verified n^iitinri to that effect, and the 

Notice of every such 

' . ling the service of a 

_ t — .. 21 A 

21 A. When any summons IS sent for service by a Court to any Court situated 
beyond the limits of Burma, tl shall, unless it is written in English, be accompanied 
by a translation in English or in the language of the locality in which it is (o be 
served. 

Rule 22. — In rule 22 the following proviso shall be added 

“Provided that where such sttmmons w to be served whhin the limits of the 
town of Rangoon the Court may, in addition to or in substitution of any other 
mode of service, send the summons by registered post to ihe defendant at the 
place within such limits where he is residing or carrying on business. An ack- 
nowledgment purporting to be signed by the defendant or an endorsement by a 
postal servatit that the defendant refused service may be deemed by the Court 
issuing the summons to be Pnnta facie proof of service thereof.'’ 

Rule 23 A.— 'In Or. V, the following shall be inserted as r. 23 A 

23 A. (1) Before re-transmilting a summons received from another Court for 
service, the Court shall either take dawn the deposition of the peon serving, the 
summons as to the time when, and the manner tn which the summons was served ; 
or cause the peon to make an affidavit before the bailiff, if the bailiSf has been 
empowered to administer oaths ; and shall transmit the same, together with tlis 
summons, to the Court whence the summons originally issued. In the case of 
processes received fro.m other provinces the deposition or affidavit of the peon 
serving the summons, if not recorded in Erwli^ shall be translated into Eoglish, 
before the summons is returned to the issuing Court. 
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(})_ In the case of processes received from India, if the person on whom the sum* 
roOQs is to be served is not personally known to the process-server nn afSciavit or 
’ • • « ' _ • • “id person or 

i ■ * ' * ■ ■ . summons. 

te. -i -f — r ...a to another 

Court in Burma ann when the person on whom the process is to be served is not 
personally known to the process-server the case, in connection with which the pro- 
cess was issued, shall not be heard without an affidavit or deposition of 


declaration of due service or of failure to serve shall be recorded m Form, Civil 47 
and sent with the summons to the Court by which it was issued. 

Rule 35.— In rule a; the words “nujr be addressed" shall be substituted for the 
words “shall be addressed^ 

Pre* • • , . ... _. _ 

mode of service, send the summons by registered post to the defendant at the place 
where he js residing or carrying on business. An acknowledgment purporting to be 
signed by the defendant, or an endorsement by a postal seivant that the defendant 
refused service, may be deemed by the Court issuing the summons to be fade 
proof of service thcrcol". 

Order Vll. 

Rule 9.^After the word “present" in the further line of rule 9 add the following :•> 

“On the day on which the plaint is admitted". 

Ordbr IX. 

Rule 13.— Add the following as second proviso to rule 13 

“Providedalso that no decree or order shall be set aside under ibis rule merely 
on the ground that there has been an irrecuUrity in tbe service of the summons, 

' . ■ • ■ • , . the hearing in 

• • . aim Substitute 


Order XIL 


or order*’ wheie they first occur substitute 
• last pan of the rule substitute the following : — 

jch application or upon its own motion, give 
such ludsment or make such decree or order as the Court may think just." 


m the case. 


nder this rule may be executed at any lime 
' between the parties still remain to be decided 

Order. XUl. 


Rule I.— To Or. XIII, r. l. the following shall be added as sub-rule (3) : - 
(3) The High Court of Judicature at Rangoon ilirects that such lists shall be 
prepared in Form which will be given free of charge to parties wishing 

General 33 

to tender documents in evidence. ,, , . , , 

Rule 4.— To Of. XIII, r. 4, the following shall be added as sub-rules (3), (4) 

(3)!^ The Court shall mark the documents which are admitted aa behalf o,r the 
plaintiff or plaintiffs with capital letters in the 

thus A. B. C%tc., and the documents admitted onbebaJf of the defendant with 


-e are admitted, as for 
shall bear one number or 
distinguish each paper 
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(5) Every document or admission shall he entered in a list in Form , 

General 25 

prepared by the Bench Clerk and signed by the Judge. 

Rule 5. — To Or. XllI, r. 5» sub-rule (3), the /ollowing shall be added 

A note of the return should be made in the list in . 

General 25 

Rule 7.— To Or. XIII, r. 7, sub-rule (2), the following shall be added 

'‘Who shall give a receipt lor them in column 6 of the list in Form 

General 25 

Rule 10.— Ill Or. Xin,r. to, sub-r. (3).shall be re-numbered as (5} and the following 
shall be inserted as sub-rules (3) and (4) . — 

(3) If the Court thinks fit to send for the rei , 

formal proceeding to the Court whose record is . ‘ '• 

any record shall be issued to any Recoid Keeper ^ > 

(4) Whenever a Judge sends for the record of another suit or case, or other 
official papers, and uses any part of such record or papers as evidence in a trial 
before him, he shall direct that an authenticated copy of the part so used shall be 
pul up with the trial record, and shall further direct, at the expense of which party 
such copy shall be made. 

In Or. XIll, the following shall be inserted as rr. loA and loB : — 
to A. Exhibits with their accompanying lists, shall not be filed with the record 
until after the termination of the trial. 

to B. If any exhibit included in the index of contents of the trial record is with- 
drawn after judgment, the fact should be noted in the column of remarks of the 
index, and it should be stated whether a copy has been substituted or not. 

Order XVI. 

Rule 2.-~ln Or. XVI, add il-e following to r. 2 (1) 

Provided that in cases to which Government is a party-~ 

(a) no payment mia Court will be required for the travelling and other expenses 
of a Government servant who may bt required to be summoned at the instance of 
G * . t 

' .veiling and other expenses ofa 
Gl .. . , ■ . 1 may be required to be summo- 

ned at the instance of a party other than the Government to give evidence in bis 
official capacity m a Court situate at a distance of moro than five miles from his 
head quarters shall be equivalent to the travelling and halting allowances admissible 
under the Civil Service Regulations. 

In Order XVI, r 2, (he following shall be substituted for sub-r. (3} : — 

Subject to the provisions of sub r. (2).traveUing and other expenses of wiinessts. 
in Courts subordinate to the High Court other than the Court of Small Causes of 
Rangoon, shall be payable on the following scale : — 

Ordinary Labouring Clazsts — The actual railway orsieam-boat fare to and from 
the Court by the lowest class s or where the jcurney could not have been performed 
by rail or ste.ara-boat, actual travelling expenses up to a limit of Rs. 2, a day by 
boat and of four annas a mile by road : and an allowance for each day's absence 
from home of ten annas 10 those who are residents of places other than the place 
where Court is held and of eight annas to those who are residents of the place 
where the Court is held. 


each day's absence from home. 
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{4) Pertons cf Suisrior /Jani—'Tht ACtvii] sum spsnt in iravelling lo and from 
tne Coart with an .allowance according to circumstances not lo exceed except in 
special cases Rs. 5 for each daj’s .absence from home. 

(5) iPUntsstt /oUoTvtnj* any Pro/tssicn sucA as Medtcint or Law.— special 
allonancQ according lo circumstances. 

{(>) Lo-I^iai* allowance. — In addition to the above, a lodging allowance not 
exceeding except in special cases F. ' 

persons in classes (4) and (5) may be . . ■ . 

special case, 11 shall not 

Provided that— 



(j) when giving evidence at a place not more than live miles from his head- 
quarters, shall, in cases where ihe Court considers it necessary, receive under these 
rules actual travelling expenses, but shall not receive subsistence, special or expert 
allowances. 

. b'O A Government servant whose salary does not exceed Rs. 10 per mensem, 
giving evidence in his official capacity, shall receive his expenses from the Court. 
lUle 3.— To Or, XVI, r. 3, add the following 

This rule does not apply, where the person summoned is a Government servant 
• • • which the Govern- 


nsfor service on a 
, ’ delivered 

ty or his 
■ lall apply 
* :t service 


Railway 
ritness an 
.range for 


Order XVlll. 

Rule 3.— Add the following as a proviso lo sub-rule (2) 

“Provided that the Court may, in its discretion, call upon the other party to 
proceed under this sub-rule upon the evidence for the party having the right fo 
begin is rnmpicin if it rnnsiders that the other party will not be prejudiced by so 


■ . . . ■ be 

^ _ Tce 

and under the direction and su'pervision of the Judge, not ordinarily in the form 
of question and answer, but in that of a narrative, and when completed shall be 
’ ' • --T as the jodge may direct, 

1 , • ‘evidence to be read over in 

' ■ . . , ^ -on to the witness append a 


Read over ^ jjj Burmese or (as the case may be) and acknow- 

Interpreted 

tdsed correct. Sieoototo 

InUtpttltror CUrt. 

The Judge shall, -f necessary, eortecl the deposition and shall sign IL 
c. P. Code— 126 
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In Or. XVIII, the following shell be inserted as rule 6 A • 

‘‘6 A. Where there are no interpreters paid_ by Government, and it is found 
necessary to employ an interpreter in a civil case, he shall be paid such fee, 
ordinarily not exceeding Rs. 2 /Jer as the Court may fix. The fee shall be 
advanced by the party at whose instance the interpreter is required, and shall be 
treated as cos •.••••.’ 

through the C 

Rule 8.— R , . .j 

order" the words and figures and Rales 13 shall be substituted.' 

Order XIX. 


‘ : . , n afHdavit should first 

V ■ ould make the declarant 

. : _ “ , oming from him. Then 

the declarant should sign the affidavit, and lastly the officer administering the oath 
should sign and date it. 

5. Every affidavit to be used in a Court of Justice should be entitled. ''In 

the ^ Court of at naming the Court. If there 

is a case in Court, the affidavit in support of or >0 opposition to an application 
respecting it, must also be entitled 'Tn the case of .*’ 

If there is no case in Court, the affidavit should be entitled : "In the matter of 
the petition of 

6. Every affidavit containing any statement of facts shall be divided into 
paragraphs, and every paragraph shall be numbered consecutively and, as nearly as 
may be, shall be confined to a distinct portion of the subject. 

7. Every person, other than a plaintllT or defendant in a suit in which an 

will 

• ‘, the 

8. When the dt own 

knowledge, he mus , . ’>(or 

“make oath") and say.” 

9 When the particular fact is not within the declarant’s own knowledge, but 


procured from any Court of Justice or other source, the deponent shall state what 
. ' his information or belief as to the 

: . • • personally known to the Commis- 

. ' . some person known to him, and 

the Commissioner shall specify at the foot of the petition, or of the affidavit (as the 

■ ' ' ■ ' ' ' ' • • made, as 

the affidavit. 

: ■ ■ • ige in which it is 

* , . . . . . • . .y to understand 

the contents of tho affidavit the Commissioner shall cause the affidavit to be read 
and explained to him in a language which he understands. If it is necessary to 
employ an interpieter for this purpose, (he interpreter shall be sworn to interpret 
truly. When an affidavit is read and explained as herein provided, the Commi- 
ssioner shall certify in writing at the foot of the affidavit that it has been so read 
and explained, and that the declarant seemed perfectly to understand the same at 
the time of making the affidavit When an interpreter is employed the Commi- 
ssioner shall slate In his certificate the name of the inteipreter, and the fact lhat 
he was sworn to inierpret truly, 

12. In administering oaths and affinnaiicn« to declarants the Commissioner 
shall be guided by the provisions of the Indian Oaths Act, 1873. 

Order XX. 

Rule n.— The following amendment shall be made to the second sub-section 
ofr. II of Or. XX : — 

For the words “and with the consent of the decree-holder’’ substitute the words 
"and after notice to the decree-holder." 



App. vn : Rang:. Rules.] tub Rangoon uigii court rules. 1003 

To Or, XX, the foltowlng sball be added as rules at and 32 
2L As soon as the decree of a Court of first instance in a suit relating to land 
*f V which there is a Land Records establishment has become final, or 

If the dccrco has been appealed against, when the decree in appeal has become 
nnal, and the interest of any party to the suit in any land included In the survey 
‘ - stance shall certify the nature 

■ ' ' . ' . ■ * r ■ and in suit to the SuperIn- 

.* . T . he land is situate. A copy of 

“ . . .'to the Sub-Registrar within 


22. The certificate shall be In the prescribed form, and shall be signed by the 
presiding officer of the Court. 


Order XXI. 

S.“To rule 5 add ibc following proviso 

rrovided that where the Court to which the decree Is sent for execution Is 
presided ovtt by the same Judge as the Court which passed the decree such transfer 
nuy be effected by recording a formal order of transfer in the diary of the execution 
proceedings " 


■ S It shall 


. . . jf admis* 

hes, deposit in Court the fees 


* * 3e decree-holder within six Jmonths of the 

Court shall return them to the Court 
. . ' * . staling the circumstances as prescribed 

by 8. 41. 

Rule 13.— For r. 13 of Or. XXI, the following shall be subsiituted 

' . ' ... , decree relating to immov* 

* * ‘I * I • and the decree does not 

. 1,, 1 . the attachment and sale 

of such property, the application must be accompanied by a certified extract from 
the latest ICw/n at town map, with the boundary of the land m question marked with 
•t distinctive colour. The particulars specified in the annexed instructions, which 
have been issued regarding the filling up of (orms of process concerning immovable 
property must also be furnished so far as they are not given in the plan. In the 
case of other movable property a plan is not required, but such of the particulars 
jo the annexed Instructions as can be given must be supplied 

I. If the * * ' ' . * ' has been codastrally 

surveyed and* ' * ' ■ mber latest holding 

number (if diffe . * ' holdings are num- 
bered in differe . ' . ■ field numbers (if the 

properly does ..w, : r-—- ATa'/w map from 

which the holding number is taken, and revenue last assessed upon the land must 
be given. 

, 2. In the case of other agrJcufturalland the area and village tract within whi^ 

It falls, distance and direction from nearest town or village and boundaries should 
be specified. 

3. In the case of land m Urge towns the area, block or _ quarter naine or number, 

Ih. lo. fir ,h.re a.c sep.v... «f jo... _.h=uld^ b. 

.nd years of the map, the rent or 

I , . • - • a ■ •' f *1 ’ in which 

1 , ■ . ■ ■ ■ ■ ! ■ r >■ ■ ■• . sr, If ■ 
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cb 

cf 


_• . . ... . Ij5 

appllcatioo. 

Rule i6.— For the first proviso to rule i6, the following shall be substituted, 
namely 

“Provided that, where the decree or such Interest as aforesaid, has been trans* 
ferre( . 
unles 
tioQ, 

to its execution." 


defect IS not remedied within a time to be fixed by it.“ 

Rule 23 >-In clause (a) of sub rule (i) of rule 22 for the words “one year" the word 
“three years'* shall be substituted- 

Rule 34. — To sub-rule (3} of rule 24, the following shall be added, namely ' 
“and a day shall also be specified on or before which it shall be reiursed to the 
Court.*' 

Rule 26.— In sub-rule (3) of rule 26 for the word “may" the words “sbair’ unless 

“six months'' the words 



*'(4) 'The Court may, on application, extend the period of three months men* 
ttoned in sub-rule (2) and (3I to such period, not exceeding six months in the whole, 
as it may think fit”. 

Rule 33.— In sub-rule (3) of rule 32 for the words "for one year” the words ‘'lor 
three months or for such further period, not exceeding one year in the wholB* as 
may be fixed by the Court on the applic.aiion of the judgment debtor'' shall be 
substituted. 


Rule 38 A.— lu Order XXI, (he following shall be inserted as rule 38A : — 

''38A. The actual cost of conveyance of a civil prisoner shall be borne by (he 
* Court, as the case may be, 


: inserted as sub-iule (2A):— 
the instance of more than 
owance for his subsistence 
■ holder. 

, • when 

■ decree* 


■ 4 • * ■ . — 

i * 2fty 

V* • or 


c ' ' . . ban 

(2) In sending the warrant lor exeevtioa to the Bailiff the Court Clerk shall 

cenify at the foot of the warrant that the receipt granted by the BailiiF for the 
necessary fees has been filed in (be record, the Bailiff shall then endorse on the 
. • ' ' ■ .sued for execution. If a 

* ‘d property, the process- 

* . ■ ■ e ol the temporary peon 

e...,.,s,, — • 

(3) At the time of graniing the receipt in Form 15A, for payments made 
by the decree-holder, as required by sub-rule (i), the Bailiff shall state in 
the lower portion of the form the date on which the fees paid will be exhausted, 
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warnloK the decrcc*holder lhal the properly will not be kept uoder altacbtucnt after 

• •, • &hal] cease as soon as 

. . . ?. ■ lu such a case the amount 

*. • .Uowed to the attaching 


decree-holder as costs. 


' to the Bailiff 
11 . The Court 
■ it in the record 


(3) Temporary peons ctnplojed for the custody of attached property shall be 
remunerated at the rate provided for in r. IS of the rules regarding process serving 
establishments, provided that the total remuneration disbursed shall m no case 


be 

nd 


(6) The remuneration of temporary peons employed to lake charge of attached 
property shall be paid direct by the Bailiff to them on the order of the judge. 

Before passing such order the Judge must verify the name of the payee from 
the report of the attachment and must satisfy himself that the 
be paid does not exceed tho amount of the fees deposited with the Ba liff, or, it . ny 
payments have already been made in the case of the ‘ ® o-r 

deposits and that all amounts previously drawn have been disbursed to the proper 

‘’“““when the order has been signed by the Judge, 
by the Bailiff at once to the peon or peoos concerned, 
receipt shall be tatee in Bailiff's Register II. K. bo'>n«r. 
ttaesferred to Bailiffs Register I the Bailiff shall draw the atnonnl 
payment Irom the Ttea.iiry as if it were » 

diibaiae the amount due to tho peon or psona concerned, wboao aclnowledgment 
ol rece pt shall be taken in Bailiff’s R«g'Siet *• j 

(8) \Yhen the aiiachroent is brought to a close or 
Judge finds, at the lime of calculating the V 

able for peons, that the total amount of the fees •dually P . .. . of the 

exceeds the total amount tint ,s chargeable for peons 
last payments, he shall direct lhal the excess be refunded to the payer. 

' . . , .r 10 be made, issue to the 


case m the same way a: 

slgniDgihercfundorder, me juuM..jj.»b^n—.r The bill when 

with instructions to present it for 


signed Vy'ihe Judge will be given to the payee, 
payment at the Treasury or Sub-Treasury. 

.,n i.\ in the fees payable before 


warrant issues for ibe attach- 
•• require the attaching de- 
,er the costs of attachment 
- fit, for such period as the 


•. (a) rent of building 
be attached property 
custody, (c) cost of 
ICC ol attachment to 

le Bailiff' requisiiioD, 
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(3) Sums thus deposited shall be entered in the DiilifTs Registers I and 11 
and re-payments thereof shall be made according to existing orders. A receipt for 
such sums shall be granted by ' 

. • . , period 

. * ^ ■ ..... deposit 

. . ..r •/ — — the^attacbment shall cease when the 

sum deposited 'is exhausted. 

(5) The officer actually attaching the pr * t 

directs, give the debtor, or, in his absence, 
be present, the option of having the attache . . • 

rvhere, on condition that a suitabs place for its safe custody is duly provided. The 
option so given miy be subsequently widtdcavvn by order of the Court. 

Where the attached property consists of cattle these may be employed, so far 

* . • if the Court directs that the 

placed at the place where Itltas bee •. 

liberty to undertake the duo feeding • _ • ' .... 

attaching officer. 

• . - forthwith report to the 

,1 ■ • *. property setted. 

■ . c,... .. . .u vo vu« sale of property without 

avaiiiQg the expiry of the term prescribed in r 68, the officer shall receive the 
written consent and forward it without delay to the Court for its orders. 

. ) the Court it shall be kept by the Bailiff, on 

ce as may be approved by the Court. If the 
. . . , ....e ....... be coQveniently kept 00 the Court premises, 

or to the personal custody of the Bailiff, he may, subject to the approval of the 
Court, make such arraagement for Us safe custody under his own supervision as 
may os most coRven*«nt and economical. 

(10) If there be a cattle pound mrinuined by Government or any Local authority 
in or near the place where the Court is held, the Bailiff shall be at liberty to place 
m It such attached Uve-stoclt as cart be propetly there kept, in which case the 
pound-keeper will be responsible for the property to the Bailiff and shall receive 
the same rates for accommodatioD and maintenance thereof as are paid in 
respect of impounded cattle of the same descripttoa. 

(ri) Whenever property is attached, aod any person other than the judgment- 
debtor shall claim the same, or any part of it, the officer shall nevertheless, unless - 
the decree-holder desires to withdraw the attachment of ihi* nroo^nv 


ail auua lueiuuci 01 Uis lauiny mac me property is at his disposal, 

(iji If any portion of the deposit made under sub-r. (l) or (4) remains unex- 
pended it shall be refunded to the decree-holder in the manner prescribed for such 
refunds in 5ub-r. (4) of rule 45 A. Any difference between the cost of attachment 
of movable property pother than the costs refetted to in t. 45A) and the sums 
deposited by the attaching decree-holder shall, unless the difference is due to the 
fault of the Bailiff, be recovered from the sale proceeds of the attached property, 
if any, and il there are no sale proceeds, from the attaching decree-holder on the 
application of the Bailiff. If there is still a deficiency the amount shall be paid 
by Government, 

■ } after the words “to such other 
i clause, the words “and to any 
‘cution’’ shall be added, and for 

■ • e" shall be substituted. 

• lie S3 for the words "its own” 

'to sub-clause (»<) of clause C^) of sub-rule (l) of rule 53 the following shall be 
added, namely 

"With the consent of the said decree-holder expressed in writing or with the 
permission of the attaching Court". 
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■ of notice thereof’* the word 


■ ■ as snb-rule (3), namely - 

igainst transferees without 

■- - , — a — of the order of attachment, 

and as against all other persons from the date on which they respectively had 
knowledge of the order of attachment, or the date on which the order was duly 
proclaimed under sub-rule (a) whichever is the earlier.” 

Rule 57..— In Or. XXI, the following shall be insetted as rule $7 A:-- 
S7.A. A judgment-debtor may secure release of his attached property by giving 
security to the value thereof tn the Court. 

Rule 63.— Rules 63A to 63 G.— The following rales and heading shall be inser* 
ted after rule 63 


Garnisueb Orders. 

63 A. Where a debt has been attached under rule 46, the debtor prohibited 
nnder clause (i) of sub-rule (i) of rule 46 (hereinafter called the garnishee) may 
pay the amount of the debt due from him to the judgement-debior into Court, 
and such payment shall discharge him as elTcctually as payment to the party en- 
titled to receive the same. 

(30. Where a debt has been attached under rule 46, and the garnishee does 
not pay the amount of the debt into Court in accordance with the foregoing 
■ , may order a notice to issue 

• * * ■ . id show cause why ho should 

• ; • • ■ • gment debtor or so much 

• • . • • ogeiher with the costs of 

'. • se ordered by the Court, be 

• •, . ' * ae amount of the debt due 

• . . may be sufficient to satisfy 

• . ' . , • Ji apptar in answer to the 

notice issued under rule 63 0, or does not dispute bis liability to pay such debt to 
the judgment-debtor, then the Court may order the garnishee to comply with the 
terms of such notice, and on such order execution may issue against the garnishee 
as though such order were a decree against him. 

(3) If the 
dispute his lia 

asaforesaid, ^ „ 

liabilty be tried as though it were an issue in a suit, and may proceed to determine 
• ’ ' . • • ■ • der upon the 


debt and prove the same if uecessaiy. 

63E. After hearing such third person and any oiher person who may subse- 
qaenily be ordered to appear, or in the case of such third or other person not 
appearing as ordered, the Court may pass such order as i» provided in the 
foregoing rules or make such other order as the Court shall think upon lerms to 
all cases with respect to the lien, charge or interest, if any, or such third or other 
person, as shall seem just and reasonable. 

63F. Payment made by or levied by execution upm the garnishee in accordance 
with any order made under these rules shall be a valid discharge to him as against 
the judgment debtor and any other person orderd to appear under these rules, for 
the amount paid or levied, although such order or the judgment may be set aside 
or revised. ^ v 

63G. The costs of any application for the . • ■ 

foregoing rules,and of any proceedings arising ■ • _ ■ . • . 1. 1 

•ion, shall be in the discretion of the Conit. Cos 1 - ■ .1 ■ 1 ■ 

shall unless other»itc directed, be. retained oui - ...tl 

under the garnishee order and m pnoniy to the amount of his decree.- 
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In Or. XXI, the following; shall be substilulcd for rule 65 ;~ 

65(1). Sales shall be conducted by the BailiiT or Deputy Dailiif, but the dut; 
may be entrusted to a process-server when the property is movable property no 
exceeding Rs. 50 in value, and when, io the opinion of the Court, for reasons recor 
dedin the diary of the case, the BailifT or Deputy Bailiff cannot personally conduc 
the sale. 


bazaar shall be selected for the purpose. 

(3) Subject as aforesaid, and unless the Court is of opinion that for any specia 
reason a sale on the spot where the properly is attached or situated will be more 
beneficial to the judgment-debtor, all property, whether movable or immovable 
attached in execution of the decree shall be sold at the time and place selected. 

The day to be set apart and the place selected for holding the sales, and an) 
changes therein, shall be reported for the information of the High Court. 

(4} The following scale is laid down as to the amount which may be deducted 
from the proceeds of the sale of property sold in execution of the decree, as the 
expenses of sale, and paid to the officer conducting the sale under the orders of the 
Court as his authorized commission : — 

Where the proceeds of sale do not exceeds Rs. $00—5 per cent. 

Where they exceed Rs. $00 and do not exceed Rs. 5,000—5 per cent, on the first 
Rs. 50Q and a per cent, on the remainder. 

Where they exceed Rs. 5,000— at the above rate on the first Rs. 5,000 .ind i 
per cent, on the remainder. 

The calculation of the commission shall be on the whole amount realised in 

le(J3)of rule 45B, no further sum beyond 
. . . * fconveyance of property to the place of 

. ' • • • , ■ rule 

(7) No officer of a Subordinate Court shall receive any larger commission or 
fee In respect of aoy sale or property (mortgaged or otherwise) held in execution 

:ting or authorizing such sale 

Register li and In Bailiff's 

1 n Order XXI, rule 66, the following shall be added at the end of sub-rule (2) 

“Provided that no such notice shall be necessary in the case of movable property 
not exceeding Rs. 250 In value 

Rule 69. — Id sub-rule {2) 0/ rule 69 for the words “seven days’* the words ' thirty 
days*' shall be substituted. 

Rule 72 — Io sub-iule (2) of rule 72 for the words “with such permission’’ the 
words “the property” shall be substituted. Sub-rules (i) and (3) of rule 72 
shall be cancelled, and the figure and brackets “(2)’’ occurring at the beginning of 
sub rule (2) shall be deleted. 

erlcd as rule 81A *— 
respect of which licenses have to be 
s Act, 1878, are sold by public auction in 


Rule 90— In Order XXI, for the present proviso to rule 90, the following shall 

■ . sale shall be admitted unless — 

not have been put forward by the 

. . ' . . ' - -rr- ^tion the amount mentioned in the 

sale warrant or an amount equal to the amount realised by the sale, whichever is 
less ; and m case the application is unsuccessful the costs of the opposite parlies 
shall be a first charge on the amount so deposited. 
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Provided further that no lale shall be set aside on the ground of irregularity 
or fraud unless upon the facts proved the Court is satisfied that the applicant has 
sustained substantial injury by reason of such irregularity or fraud." 

Rule 91 .— In Order XXI, the following shall bo insetted as rules 94A and 94D 

“94A. A copy of every sale cerltficate issued under rule 94 shall be sent forthwith 
(0 the Sub-Registrar within whose sub-district the land sold or any pait thereof is 
situate. 

94 B* If in execution cf a decree any interest in land is sold, the names and 
addresses of the purchaser or purchasers and the interest thereby acquired shall be 
certified to the Superintendent of Land Records as soon as the sale has been con- 
firmed under rule 92 (1).*' 


• ■ • ■ • > s . " obstruction was occasion- 

-j j-,; i..Sj — .ome other person at his 

msiigation or on his behali ■ • , ■ 

of the property, and w ■ “ ■ ■ 1 

obtaining possession the C 
own motion order the judgi ■ , . 

bis behalf, 10 be detained ii • . _ • • 

which may extend to thirty days.'* 

Rule 99— For the rule 99, the following shall be substituted, namely 
“99. Where the Court is not so satisfied it shall make an order aismissing the 
application." 


Order XXUI. 

Rule 3-— Add the following proviso to rule 3 of Order XXIII 
“Provided that before recording and passing a decree in accordance with nn 
• . ■ • * '■ the provisions ofi. 

* . reasonable lime to 

*. h whose consent, the 

.... . „ • . • on proposed to be 

recorded. The Government Advocate or such officer as aforesaid may thereupon 
appear before the Court and be heard in the matter of such agreement, compromise 
Or satisfaction." 

Order XXV. 

The following Order XXV shall be substituted for the Order XXV 
‘•Order XXV. 


Cats and secunty for costs m special cases, 

. I- (i) Where at any stage of a suit, it appears to the Court that a sole plaintiff 
>s. or (when there are more plaintiffs than one) that all the plaintiffs are residing 
Out of British India, and that such plaintiff does not, or that no one of such plainiuf 
does, possess any sufficient immovable property within British India other lhan 
the property in suit, the Court may either of Its own motion O'* applicaiion 
of any defendant, order the plaintiff or plaintiffs within a time Jfixed by it, to 
give security for the p.iymcnC of all costs incurred and likely to be incurred by 
defendant. 

, ■ . to affect reason. 

• . . , . ■ ■.* e may be_ called 

h India with the 


meaning of sub-rule (i). 

. (3) On the application of any defendant in a suit 

m which the plaintiff is a woman, ihe Court may at 
like order if it is satisfied that such pJaiatiff docs 
immovable property wiihin Dtitfsh India. 

2. Where, U is proved ic 
deriving assistance from or 
promise to give to such person 
suit, or in consideration of 

the suit, the Court may, cither of its o»n inoiioa or 
defendant ; 


for the payment of money 
any stage of the suit make a 
not possess any sufficient 


on the application of any 


C. P. Code — 
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(a) award costs on a special scale to be decided by ibe Court, and approzlioat* 
ing to the actual costs reasonably incurred by the defendant ; 

(3) at any stage of the suit, order the plaintilT, within a time fixed by it, to give 
security for the payment of the estimated amount of such costs or such proportion 
thereof as the Court may think just. 

■ ■ * ' • ■ ■ 2 not being furnished 

• the suit unless the 


■ * ' . apply for an 

■ . • ■ of the Court 

■ : • , • jrity within the 

I . ■ • * ....... h terras as to 

security, costs or otherwise as it thinks fit, and shall appoint a day for proceeding 
with the suit. 

(3) The order of dismissal shall not be set aside unless notice of such applicalioa 
has been served on the defendant.” 


Order XXVI. 

The following shall be substituted for sub'iule ( i) of rule i8 of Order XXVI :-~ 

"When a commission is issued under this Order the parties to the suit shall 
appear before the Commissioner in person or by their agents or pleaders, unless 
otherwise directed by the Court, within fifteen days.” 

To Order XXVI, the following shall be added as rules 19 to 26 respectively 

''Fees to Commissioners for local investigation and Commissioners of partition, or 
to take accounts or for the examination of witnesses. 

19, Civil Courts m issuing commissions will be'guided by the provisions of tule 
15, and subject to the provisions of rule 23, will exercise their own judgment in fixing 
a reasonable sum for the expenses of the commission. 

30. Under Government of India Resolution m the Home Deparlment (Judicial 
No. 10—1101, dated the 21st July), 1875, Judicial officers ate prohibited from 
accepting any remuneration for executing commissions issued by Courts of other 
provinces 

21. It is to be understood that no part of the fee sent for the execution of a com- 
mission is to be accepted, either personally or on behalf of Government. The exe- 
cution of a commission is an official act which Judicial ofScers are bound to perforin 
when called upon and Is not work undertaken for a private body. 

23. In all cases the unexpended balance, which rera.iins after all charges have 
been deducted, should be returned to the Court issuing the commission. 

33. The following fees are to be allowed to the commissiouers of partition or to 
take accounts, or for the examination of witnesses, namely : — 

Comm’ssiontis' fees for every effective meeting shall not exceed ihiee gold mo- 
hurs lor the first two hours and one gold mobor lot each succeeding hour. 

Fees to commissioners for administering an oath or solemn af&rmation to a de- 
clarant of an affidavit. 

24. When under the orders of a Court in the Town of Rangoon, or of a District 
Court, an oath on solemn affirmation IS administered to a declarant of an affidavit, 
at his request elsewhere than at the Court, a fee of Rs. 16 shall be paid by the said 
declarant : 

Provided that— 

(a) the administration of the oath or of solemn affirmation elsewhere than in 
. •, the fee shall 

(c) ia no case shall the fees for taking any number of affidavits at the same lime 
and place exceed Rs. 80 ; 

(d) in pauper suits and appeals, when the affidavit of a pauper is takeu, no fee 
shall be charged. 

2;. Affidavits taken under rule 24 shall be taken out of Court hours. The fees 
shall be retained by the commissioner for administering the oath or solemn 
affirmation. 

26. No fee shall be charged for the administration of an oath under the order of 
any Court olher than those specified in rule 2^,” 
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Rule 26. — After rule 26 insert the following headings and rules, namely 

“Commission issued at the instances of foreign tribunals. 

‘ ; . cign country wishes to obtain the 

' . ■ “a • ‘ 

,{r) that the witness is residing within the limits of the High Court's appellate 
jurisdiction, it may, subject to the provisions of rule 2S issue a commission for 
the examination of such witness. 

(2) Evidence may be given of the matters specified in clauses (a), (^) and (0 of 
sub-rule (i) — 

(a) by a certificate signed by the Consular ofilcer of the foreign country of the 
higher rank in India and transmitted to the High Court, through the Governor 
General in Council ; or 

( 3 ) by a letter of request issued by the foreign Court and transmitted to the 
High Court through the Governor General in Council) 

(r) by a letter of request issued by the foreign Court and produced before the 
High Court by a patty to the proceeding. 

• • • 'ourt ; or 

. • . ■ . icting under 

2g.^ A commission under Rule 27 may be issued to any 'Court within the 
local limits of whose jurisdiction the witness resides, or where the High Courts 
established under the Indian High Courts Act, 1861, or the CovernroeDt oMndia 
Act, 1915, and the witness resides within the local limits ©fits ordinary original 
Civil jurisdiction, to any person whom the Court thinks fit to execute tbe 
commission. 

30, The provisions of rules 6, 15,16, lyaod 18 ofthisorder in sofarasthey 
ate applicable shall apply to the issue, execution and return of such commissions, 
been duly executed it shall be returned, 
to tbe High Court, which shall forward 
iloog with the letter of request for irans* 


ORDER XXXIf. 


be urged oa behalf o^any person served with notice uoaer iu<s . 

Rule 4.- ■ • ■ * ■ rity may act a 

♦(•)• ■ ■ ' ' . I ' . , ■ ■ the interest 

*'cxl friend . » ■ t 1 ihc. case 

such person i ,..''! aUiaild. 

next friend, a defendiai, or, in me w-.e — - » 
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canied, ihit ic is lor the mlcar’s welfare that aaoiher persoa be permUied to act or 
be appelated, as the cose cuf be. 

•' '' ■ ^ ^ . , • : guardiaa of the 

• i «* . . I ■ . 'c the minor is, 

" . ,■ . *.■ I . >. s ,.i _t arr-—*'- 

the suit. 

(4) N’o persoa shall withoot bts coaseot be appointed his guoriias for the suit 
• • ■ 1 • ■ ' r • . . .oe persoa* meoiioaed by 

“ . " j, is at and wilUcg to 

u lie oa behalf of the miaor 
. . ■ * I 'be such 

■ , : I . e perfor- 

■ » - . , ■ . . n ■ the suit, 

• teaiOQs 

. . s:s as justice and circumsiaaces of the case 

may r^uire. Aa Adrocate or Pleader of the Ccort shall be aa oScer cf the Court 
for this purpose.** 




f 

for re-pa ymeut or allowasce of such cost 


Order XX.XIV. 


Rule a.— The foUowiog shall be sobttiiated for r. s of Order XX.XIV 
“(:} ta a suit for foreclosure if the plaxatiS’ sscceeis the Court shall either-^ 

(1) pass a ptelimiaary decree declaria^ the amount which uUI be due to the 

f ilaistiS oa the mortgage for prlacipal aad laterest (at (be mortgage rate) six mooths 
roa the date of the decree aad for his cosu of the suit (if aay) awarded to him aad 
direeiiog— 

(A) that if the defealaat wlthlo the said period pays ioto Coart the said amouat 
. • • . * schpstsoa as he appoints, all 

* . ..,«<• • mortgaged ptopetty, aad shall, 

•f. f. I » I , ,••• . • ee from the mortgage aad from 

. •• .r. ._4 r-*— — — — ■* ctaimlog uadcr him, or, 

where the plaioci^ claims by derived title, by those uoder whom he claims and 
shall also if accessary put the defeadsut ia posstssioa of the property, bat 
(B) that if such paymest it ost made witbio the said period the d^eodaat shall 
be dehimd from all right to redeem the propeny, or 

(U) order that aa accouat be tahea of the amooat due oa the mortgage for 
piiactpal and laterest ; and after tbe uhiog of the said accoaot, pass a preliminary 
decree as above. 

Rule 3 — ^The following shall be sabstituted for sub-r.(r) of r. 3 of Order XXXIV • 
"(t) Wliere the defendant pays into Court the amoant declared due as aferesaid. 
within the said period together with sacb scbs»}uect costs as are mentioned in r. 
10, the Coart shill pass a decree— 

(j) ordering tbe plaintuT to deliver up the documents which under the terms of 
the prelimlniry decree be is boaaJ to deliver op, and if so required— 

ia the said 


or a suSdeot part thereof be sold and the proceeds of tbe sale (after defraying there* 
oat the expenses of the sale} be paid into Coart and applied ia payment of what is 
due to the pLaiailn as aforesaid together with sabs^qaeat interest oa the said amoant 
at the rate of six per cent, per annual frnm the last day of tbe said period up to the 
actual date of realisatinn by the plvatiif aad sabsequent cosu, and that the balance 
(If ec)) be paid to tbe defendant or other penioos entitled to receive the same. 

Rale The following shall be snbsiitnted for sub*r. (1) off. 5 of Oredr XXXIV:— 
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lob’ 


paysinio ihc Court the amount due as aforesaid wuhin the 


decree, 

and, also, if necessary, — 


lich under the terms of 
.equiced. 

as directed in the said 


n of the property.” 

. 3f Order XXXIV:— 


le Court shall either 
. ■ • ■ ^ • . which will be due to the 

raorjfffge for pnncipil and interest at the mortgage rate six 
moathjfrom (he date of the decree and for his costs of the suit (if any) awarded 
to him and directing— 

r within the said period pays into Court the said amount, 

e aetendant shall deliver up to the plaintiff or to such persons as he appoints all 
uocuments m his possession or power relating to the mortgaged property, and shall, 
re-transfer the property ro the plaintiff free from the mortgage 
^ incumbrances created by the defendant or any person claiming 
Ihe defendant claims by derived title, by those under 
otn be claims and shall, if necessary, put the plaintiff in possession of the 
properly, but 

, Ipl if such payment is not made within the said period the plaintiff shall 
^ f ™®r<gage is simple or usufructuary) be debarred from all rights to 
eaeem, or (unless the mortgage is by conditional sale), that the mortgaged properly 
oe sold, Of 

(11) order that an account be taken of the amount due to the defendant on the 
mortgage for principal and interest and after the taking of the said account, pass 
a prcltminary decree as above. 

following shall be subsiitulcd for sub r. i of r. 8 of Order XXXIV 
. Y here the plaintiff pays into Court the amount due as aforesaid within the said 
together with such subsequent costs ate mentioned in rule to, the Court 
Snail pass a decree— 

(a) Ordering the defendant to deliver up the documents which under the 
terms of the preliminary decree he is bound to deliver up, 
and If so required- 

Ordering him to re-transfer the mortgaged property as directed in the said 
and, also._ if necessary 

(c) Ordering him to put the plaintiffio possession of the property.'’ 


Order XXXVII. 

Rule 2 , — In Or. XXXVII, r. a, sub,-r. (a), the following shall be inserted after the 
**P“*^suance thereof ” 

Or of his applying for such leave wiihio ten days from the service of the 
summons on him and on proof that the summons was duly served on him mote than 
ten days before. 

ORDER XXXIX. 

Rule i.>— In clause (a) of rules, the words *'or wilfully sold in execution of a 
decree” shall be deleted. 

In tjie last sentence of rule i the word “sale** occurring between the words ‘ alie- 
nation* and “removal” shall be deleted. 


Order XL. 

Rule a —For rule a, the following shall be substituted, namely 

“2. The fees to be paid as remuneratioa for the services of the receiver shall be 

in accordance with the f^oUowing scale : — 

(a) On rents or outstandings recovered or on the proceeds of the sale of movable 
or Immovable property, unless for special reasons, to be recorded, the Court orders 
the remuneration to Wat some other rate— S P*' 
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(b) Fot takiog cbarge of monty or of movable or ttotoovable property which 
is not sold, unless for special reasoas It is otbernrise ordered by Court, on the esti* 

Court 


Ordsr XLi. 

Rule I.— -The following shall be substituted for sub rule (2) of rule i 
“(a) The memorandum shall set forth, concisely and under distinct heads, the 
grounds oi objection to the decree appealed from without any argument or narrative ; 
and such grounds shall be numbered consecutively. When Burmese dates are 
givi^n the corresponding English dales shall be added- The memorandum shall 
also contain : — 

(0 the full names and addresses of all parlies ; 


0 _ ^ ^ • 

Rule *14.— Add the following as sub-rule (3) to rule 14 

"(3) Nothing in these rules re-^uumg any notice to b* served on or given W an 
oppasite party or respondent shall be deemed to require any notice to be served 
on or given to an opposite party or respondent who did not appear either at the 
hearing in the Court whose decree IS complained of or at any proceedings subse- 
quent to the decree of that Court, or to the legal representative of any such 
opposite party or respondent if deceased." 


Ordbr XUIJ. 



, naroeljr {— 
to costs in garoi* 


Order XLV. 


yen to an 

• ■ 5 ' erved on 

i. .-i hearing 

m the Court whose decree is complamed of or at any proceedings subsequent to the 
decree of that Court, or on or to the legal rcpreseotative of any such opposite party 
or respondent if deceased I 

• ■ shall be given 

the Judge of 

. ■ . :alion in such 


Order XLVIl. 

Rule 3 -^In rule 3 of Or. XLVIII, tbe following shall be inserted after the word 
■‘.tppendices’’ ; — 

‘‘or such forms as may be prescribed by the High Court of Judicature at 
Rangoon’’. 

Order LII. 


T/ie Jollowing shall be addtd af Order LIT 

Order Lll. 

Appellate Side Rules of Procedure. . 

The rules contained in the First Schedule to the Code, 1908, shall so far as they 
are inconsistent with or contrary to the rules herewith published and so far as the 
practice and procedure of the Appellate Side of the High Court of Judicature at 
Rangoon only are concerned, be deemed to have been thereby altered or superseded. 
The Rules relating to appeals from otigiaal decrees contained in Order XU of 
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they arenoi inconsistenl with or 
clnuse 13 of ihe Letters Patent 
:f the High Court or by Division 


In the absence of the , ■ 
excrei se all the (unctions 
"Dep uly Registrar” shall 
Appe Hate Side, 


PrtUminary. 


2. Except upon close holidays ihc offices of the Court shall be open to the public 
e 10*30 A. M. unlul 4-30 p. M. on all week days except Saturdays, and 

all Saturdays fiorr 10*30 a. M. uniiV a P. M. 


Initiaiion of Procetdtngt. 


wiae on the left side. 

They shall contain 

(0 The full names and addresses of all parties. 

t'O Particulars (Number, class, year and Court) of the original proceedings and in 
the case of second Appeal, of the First Appeal, 

(«0 The value of the appeal or application 
(a) For Court*fees> and 
(fl) For jurisdiction i 

Provided that tbe Deputy Registrar for cause shown may accept an appeal or 
application without any onhese particulars on an undertaking that such particulars 
will be supplied as soon as may be. 

The matters shall be divided into paragraphs numbered consecutively and each 
Paragraph shall contain as nearly as may be a separate ground of objection or 
' " ’ • • • • ion. When native 

■ • . • ‘ added, 

" > . the initials of the 

• ' ,, ^ ited to the Deputy 

ftegisttai. 

y. Memoranda of appeal and application shall be accompanied by as many 
copies thereof as there are respondents and by certified copies of the folloiriog 
documents 

(t) the decree or order against which an appeal or an application is made ; 

U) tbe judgment on which such decree or order is founded, unless the Court 
dispenses therewith, and 

' ' srs tbe judgment 


ted to the Deputy 
msidets that the 
(2) or 141 within 
y stamped or the 


ly stamped must be submiued for 
, limitation ; or 

the time asked for to psy the 
on IS amended the Deputy Re* 


by 

I I nner presenbed by Order XLi, 

rulViir'V(cVhin".T.o(i«lliollul«(ortiliiis » ot otjKiioiv .. pit>. 

>ided for I, .1.0 of oolleo or oolictr of ih. dJlo ot htarinj 10 ibe 

^..Uodtoi, .lull I'O tI.|Uiiir>l .illoo urco dif, lio ii ibc dito of oid 
.11* 'oVSo'r oX. lo >•■*•■ <» «' l-l'™"' ■'•""'f 
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time alloweJ the Deputy shall suike o:T the appeal or applicatioa for cos- 

pajmest of piocess-fees, ualess, forgooi cause shova be grants an cxteosloa of time. 
An eniorsement over the signature ofthe Deputy Registrar, to the e^ect that the 
appeal or application bos been struck otT ucJer this rule, shall be mode os the 
memoracdura 

(3) On the i suSdent grounds 

being shown ti application struck 

otTths die uad .. . . : ate on whidli it vis 


■ i« * ' .1 ■ . . .*•••?• • this rule, the appellant 

■ . .. T * ' « 'ation, to present a fresh 

' . r 1 . _ ■ odixed to it on preseata- 

to. Wlten an appeal or asplmation has been admitted and the Records of the 
Lover Courts have been received the Deputy Registrar shall proceed as provided 
in the rules for the preparation of Translations and Bench Copies. 

II and 13 . (Ciacelled). 

13. The Deputy Registrar ts anthorised to uke necessary steps to cause the 
service of fresh nonces, if re.^atred to dispose of applications for substituted service 
to grant posiponemects by consent and dispose of applications for bringing legal 
represectaiives of deceased parties on the record and granting postponements. If 
necessoT)', for the purpose ol seince. 

1 1 When a notice is tetur.nej unserved or not duly served, and the Deputy 
Registrar orders the i>su« cf fresh notice and dies a fresh date, the case should be 
called out before the Deputy Registrar oa the date originally &red. in case the 
respoadest may put in an appearance, and, if be does, be should be informed cf the 
postponed date aiM his slgnatute taken. 


Proust, 

ij. Warrants, notices and other processes shall be signed, sealed and issued by 
the Deputy Registrar provided that every ivarraat or order committing a person to 
custody in jail shall be signed by the judge. 

id. NV.ices and other processes to be served uitbin the local limits of the 
original jurisdiction of the Court shall be delivered for service to the Baihff, 
who ^all endorse thereon the dote of receipt by birx 

17. If the person to be served is per»oniny known to him or to any of his 
olHcers who is at ths time available, the Oaili^ shall cause the process to be 
serx-eJ forthwith. If the per>oa to be served is no: s> knowa the BaiL'iT shall 
funhwiih communicate with the the party desmng to have the process served 
or with his vlxjcaie appo.aiing a_time at which one of his oncers till be 
axa’Uble and ready to proceed to esect serxlce. and rc^iuestiag that some one 
who personally knows the person to be served, may accompany the omcer to 
point him sot. 

iS. The oath of process-servers and ideniiaers to aSiiviis in procf of service 
of process may be administered by the Raillal With his return of service cf 
the process, tb: Bailid* shall submit the aSdavus ns to service. 

, '>'<■' *' * *• . he served in Burma, but beyond the local 

, • , I • ^att, or outside cf Mandalay Town, shall 

; jurisdiaiun not being a District Court at 
• . ■ , . • : • • 1 • Ich the person to be served resides. U 

• .j .u .ik... . • .shall be seat for service as provided by 

sectfoa 2S. Order V, rules 21-33 and 23 to the Court oamti by the party. 

20. Unless otherwise ordered a second or subsequent notice or process 
no: be issued until after the one pretioasly issaed has been returned. 

21. Processes to be served on a party to a case may be served on bis advocate, 
if any. and when so served shall be presumed to be duly commualcated and made 
known to ths party for whom ruch advocate appears. For the purposes of this rule 
aa advocate who has once appealed ot enier^ an apperonce on behalf di a potty 
shall be deemed to costinus to be his advocate unless and until he withdraws his 
appearance by a sutemeut to that edect made in and recorded by the Court or 
unless cr until he or such pony intimites in writing to the Deputy Registrar that 
he has ceased to be the advocate for such patty. 
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9 **'•“'* s®”® process, every process 

dearly on *** aumber, second, ihird, fourih and so on writien 

33-32- (Dcleicd). ‘ 

Lift to ht Maintaintd hy thi DtPuty Rtgitlrar, 

33. The Deputy Registrar will maintain and keep posted up three lists ol 

pending civil appeals, applications for revision, and miscellaneous applications; 

5* . ' ' ■ ■ * c to be called on a fixed date, 

ijl: _ ■ • ■ . .wait their turn ol hearing. 

' ' ' " ' * - 2 — • the lists arc properly kept from Jay to 

3 t. No else shall be put on the B or the C list until notices on all respondents 
«ve been duly served and the necessary Translations and Bench copies have 
been prepared. ^ 

35- The B list shitll contain all cases ripe for hearing in which any party is 
not known to be represented by an advocate. 

, When a case has been placed on the B list and the Deputy Registrar before 
ine date fixed for hearing receives intimation that all parties are represented by 
advocates the case shall forthwith he transferred to the bottom of the C list. 

* • . • • ted for hearing and shall 

days of sitting or shall be 

■ f . . i . ent fixed date. 

. 3^- When a case has once been transferred to the C list, no further date will 
oe nxed for heating but it will come up for heariog m its turn, as it stands on that 
nst, Unless for special reasons it is otherwise ordered, with notice to the parties 
or their advocates. 

39. When a case on the C list is called for hearing, and heating is for any 
reason postponed, the case shall remain in its original place in the C list. It will 
Appear in the daily list of the next Court day appropriate to such case, unless the 
Judge Or Bench, when posipooins it directs that it shall not be called again before 
a specified date. s 

, 4o. On every Friday the Deputy Kegistrar shall Issue a list of cates which will 
be On the lists for disposal during the mllowmg week. This list will include cases 
nxea for admission, miscellaneous applications for disposal and B list cases fixed 
jorheariDgonaday in such week. On the last Friday in each month the Deputy 
Registrar shall issue a list of all cases on the B and C lists. 

41. A daily list shall also be issued showing the cases for tbe day taken from 
the warning list issued on tbe Friday on the previous week. 

42. At the close of the week, unless the Court has otherwise ordered, tbe 
remainiog cases ol the week's list shall be transferred to tbe top of the hst of cases 
for heering for the following week. 

43. When a case under the Indian Divorce Act, in which a decree for dissolu- 
tion or nullity of marriage has been passed is submitted for confirmation, a letter 
shall invariably he addressed to the District Judge who passed the decree, askiog 
him to inform the parties that this Court will take the decree ioto consideration at 

. ; • - •- tjaic on which it was pronounced with a view to 

er as may seem fit, if either prty wishes to make 
ec he or she roust do so within the said perio J of 

» ...ai B,.^IicalioQ is made the Court will proceed to pass 

orders in the absence of the parties, 

44. (Omitted), 

Th* Diary^ 

, , ,1 ,* 1 conciselyas possible ercry 

I e party or panics present in 

, ptocecJiogi and orders such 
, . * may be written on ibe Jury 

* . ■ • tcif formal bare to be /aide, 

the Bencfi Clerk should 'pul oj» aJuilRinent lonii with the file when sabm.tti- 
it to the judge. 

C. P. Code— I 'lW 
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■ ' ' j Thi Judgment, 

46. Judgments may be written by the Judge himself or be delivered orally. 
When judgment is given orally a note thereof in writing or in shorthand shall be 
taken by an officer of the Court, or person authorized by the Judge. 

Such note shall be submitted to the Judge for correction and for signature. 

Rule 31 of Order XLl shall not apply to the High Court. 

Decreet and formal orders. 

47. Decrees shall be signed by the Deputy Registrar. The advocates, if any, 
on both sides shall be required to affix their signatures to the decrees before they 
are signed by the Deputy Registrar. When any advocate has not signed the decree 
the cause of his falling or refusing to sign shall be certified on the decree. 

Care must be taken that each decree is in itself clear and intelligible. It should 
not be necessary to refer to any other documents to ascertain what it really means 
and implies. 

48. When in interlocutory and miscellaneous proceedings an order is made by 
the Judge after stating his reason therefor, and in any case in which a party may 
desire it, a formal order shall be drawn up containing the number of case, the 
names of the parties, the order or result of ihe order made, the cost incurred 
and by what parties and in what proportion the costs are to be paid. 

49. Every decree and formal order ^all bear the date on which the judgment 
or order was pronounced by the judge, but the date on which the Judge or the 
Deputy Registrar has actually signed an order or the Deputy Registrar, a decree 
shall be noted beneath his signature. 

§0 When the draft of a decree 1$ ready a notice shall be posted on the Court 
notice-board that the draft is ready for inspection in the Deputy Registrar's office. 
If it IS not objected to within four days from the date of the notice, a decree in the 
terms of the draft shall be submitted to the Deputy Registrar for signature. 

If the parties do not agree to the form which the decree shall take the case shall 
be set down upon the daily list on as early a date as may be convenient to speak 
to the minutes of decree. 

51. If a patty or an advocate imimates to the Deputy Registrar immediately 
after an order has been passed by a Judge that he wishes to see the formal order 
before it is submitted to the Judge for signature, (be same procedure as for decrees 
shall be adopted in respect of the draft formal order. 

General. 

$3. In every appeal and petition, if any Burmese name is sot spelled in accor- 
dance with the Government'system of transliteration, the Deputy Registrar shall cause 
the spelling to be corrected unless ibe advocate concerned shows any good reason 
to the contrary. 

If the name was incorrectly spelled m the Lower Court, it should nevertheless 
be correctly spelled in the High Coart of the name as previously incorrectly spelled 
being added in brackets, if necessary, to prevent confusion. The same rule 
shall be applied as far as practicable to names of natives of India. But any 
person who writes English has the right to spell his own name in any way he 
likes, and the spelling of his ordinary signature should be adopted in all documents 
in Court. 

53. No correspondence relating to cases before the Court can be attended to 
by any person having business m the Court or its office shall transact the same 

, . ’ Registrars, the Chief Trans- 

■ High Court for Burmese, Hin- 

empowered to administer the 
i ^ „ Court. 

The Senior Interpreters shall exercise the power conferred by this rule only 
within the precincts of the Court. 

55. The Superintendent, Appellate Side, shall certify the copies referred to 
in Order XLI, rule 37. 

APfeaJs to the Privy Council. 

56. Applications to the ' ' 

shall be made within 90 

to the provisions of sections • 
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57- Peliiions for leave to appeal to HU Majesty in CouqcII shall be presented 
to the Deputy Registrar, who, if the petition is in order, will issue notice in the 
form attached on the respondent to show cause before a Bench consisting of 
at least t . t be granted. 

58. ■ ■ . ■ within the period pres*, 

cubed b . • the respondent to the 

• iportance, the Court may 

' . all not in any case be 


... . by the deposit of cash or Government 

securities to the amount required, but subject to the provisions of these rules and of 
the provisos to sub-rule (t) of r 
form approved by the Court. 


are deposited under rule 59, a security 


with . , 

and ^ _ 

tttoUgage-bond together with a va’luaUon of the property verified by affidavit. The 
value of immovable property shall be at least double the amount of the security 
required ; and in the case of land on which there are buildings which are brought 
'"to the valuation of the properly. 
ouiWings must be insured- A 

, * , and m any case shall not be 

overnment securities, notice of 


63 if the security te'ndercd appears to the Court to be unsatisfactory, the 
Appellant shall be so informed. 

64. In every security bond, the appellant shall bind himself to pay such costs 
of the opposite party as may be allowed by the Court in the event of the appeal 
001 being prosecuted 

63. Wiihin the period prescribed by Order XLV, rule 7 , tbo appellant shall 
also deposit with the Bailiff of the Court the sum of Ks. 1,000 or such sum as the 

of printing, translating, 


• )t the admission of an 
, , • y or make the deposit 

required in accordance with Rules 58 and 65, (or apply with due diligence to the 
Court for an order admitting the appeal), the Court mav. on its own fot'oa ?r o" 
an application on that behalf made by the respondent, cancel the certificate 
for admission of the appeal, and may give such direction as to 
appeal and the security entered into by the appellant as the Court sha I think fi , 
or make such further or other order in the premises as, in the opinion of the Court, 
lheinMWnf.>.,.rnr,.,rn,iirf5 , . 


> Council, 
ecord and 
i supervi* 
..on aritiD,; 

"conn.ciion.h.r.^ilhwlh? Jcci.io. ol IB. ' 

JirraioBMh.reon as irraymtil .3 l.im of . f« of KB 16, pr.pu. 


.00 Of .he Co^. ^ 


fo?™'Sioh'J .“ll;ifL’=i..ucJ6ytl,. 0.po.,lt.,..u« ro,o,„o, .t. 
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Records . — Part I should be arranged strictly in chronological order, i. e., in 
ihe same order as the index. Part H should be arranged in the most convenient 
way for the use of the Judicial Comoiittee as the circumstances of the case require. 
The documents should be printed as far as suitable in chaonological order mixing 
plaintiffs and defendants* documents together when necessary. Each document 
should show its exhibit nnrk, and whether it is plaintiff s or dei^endani’s document 
(unless this is clear from the exhibit mark) and in all cases documents relating to 
the same matter, such as (a) a series of correspondence, or (b) proceedings in a suit 
other than the one under appeal, should ba kept together. The order in the record 
of the documents In Part II will probably be different from the order of the 
index, and the proper page number of each document should be inserted in the 
printed index. 

The parties will be responsible for arranging the record in proper order for the 
Judicial Committee, and in difficult cases counsel may be asked to settle it. 

(3) Nujnhering of documents , — The documents in Part I shouid be numbered 
consecutively, The documents in Part II should not be numbered apart from the 
exhibit mark. 

(4) Heading of documents . — Each document should have a heading which should 
consist of the number of exhibit mark, and the description of ihe document in the 
index, without the date. 

(5) Marginal note.'^’Ea.ch document should have a marginal note which whould 
be repeated on each page over which the document extends, vix 

Part I. 

(a) Where the case has been before more than one Court, the short name of tbe 
Court should first appear. Where the case has been before only one Court the name 
of the Court need not appear. 

(^) The marginal note of the document should then appear coosistiog of the 
number and the description of the document in tbe index, with the date, except in 
tbe case of oral evidence. 

(r) In the case of oral evidence “Plaintiff's evidence" or “Defendant's evidence'* 
should appear beneath the name of the Court and then the marginal note consisting 
of the number in the index and the witness’s name with 'examination*, 'cross- 
examiaation' cr ‘es'^xsminauoa' ss the case may be. 

Part II. 

The word "‘Exhibit* should first appear. The rnarginal note of the exhibit should 
then appear consisting of (he exhibit mark and the description of tbe document in 
tbe index, with the date. 

(6) OmisSiOn of formal documents, etc — The patties should agree to the omission 
of formal and irrelevant documents, but the description of the document may appear 
(both in the index and in the record), if desired with tbe words '‘Not printed" 
against it. 

A long series of documents, such as accounts, rent rolls, inventories, etc , should 
not be printed in full, unless counsel so advise, but the parties should agree to short 

, sdited for the printer, avoiding the repetition 

portions. 

copying shall be regulated by the rules 
• necessary to translate any papers which 


deemed to be sufficient notice. 

84. When the record is to be printed tbe style to be adopted shall be as 
follows • — 

(/) Tbe form known as demi quarto (r. 54 ems in length and 42 in width) shall 

be followed. 
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t the sheet when folded and 
in width. 

i type, but Longprimtr shall be 
■ pe shall be 47 or thereabouts 

85. \ybeQ the record is printed in India, too copies of the transcript shall be 


the agents in England by 

87. When the transcri{ 
under rule 8$, 40 copies s 
Registrar of His Majesty’s P 

by the Deputy Registrar of the Court by his signing his name on, initialling every 
eighth page thereof and by affixing the seal of the Court thereto. Where part of the 
record is printed in India and part ts to be printed in England, this rule shall, as far 
as practicable, apply to such parts as are primed in India and such as are to be 

' whether allowed by the Court under rule 64 

■ • • . • aey were the amount of a decree for money. 


Form A. (Rule 60). 

Bond hy an ApptllanUo Htt Majetly tn Counttl for ucunty for the coUt Ot tht 
Bttpondtni when currency nolet are or cash is deposited. 

Know all men by these presents tbail son of native of 

now residing at am held and firmly bound the senior Judge of the High 

Court of Judicature at Rangoon in the sum of Rupees to bo paid to 

the said senior Judge his successors m office or assigns for which payment well and 
truly to be made I bind myself, my heirs and legal representatives. 

in witness whereof I have hereunto set my band at this day of 19 . 

Signature of Appellant. 

Signed by the said 'n presence of 

' Address. 

Occupation. 


Son of . 

Whereas I the above-bounden 

-ilL .PP.ll.M Civil iil Appeal No. of 19 , m tli= said High Coutl 

U.e,cspo„dc„, and . 

r.aylng for a certificate on which an 
ittcd : And whereas such ccilificate 
19 . And whereas I was called 

be incurred by the respondent in 
. :il upon or in consequence of iny 

said Jtcal to llis Maj.s.y to the ‘*'4. » "4 ‘S il 

' ' I prcsenia* 

* I n Council 

' • i.id appeal 

' * the same 

that the 
the said 
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inay order ih&t the said amount deposited or so much thereof as may be necessary 
shall bo paid towards the discharge of the amount or amounts which may be payable 
by me or my heirs or legal representatives as aforesaid : Provided that if no costs 
shall be ordered to he paid by me, or by nay heirs or legal representatives, the amount 
deposited shall unless otherwise detained be returned to me or ibem. 

FORM D (Rule 6o). 

Bond hjf an ApPeliani io His Majesty in Counci lor seeurily toi' lin costs of the 
Respondent when Government Promissory Notes are depofited. 

Know all men by these presents that I son of native of now 

rps'^tinp -If nm ti.>U and firmly bound to the senior Judge 


Son of 

WiiBRBAS 1 the above'bounden 


In witnes's whereof 1 have hereunto set my hand at this ‘day of 19 . 

Signature ol Appellant. 

Signed by the said In the presence of 

Address 
Occupat ton. 

the respondent 2nd 

Appeal No, of r9 , in the said High Court and 

whereas the decision of the Court upon the said appeal having been adverse to me I 
presented a peiition to the said Court praying for a certificate on which an appeal 
fo His Majesty in Council might be admitted and whereas such certificate 
was'granted to me on the day of jg , and 

whereas I was called upoo to furnish security for the costs which may be Incurred by 
the respondent in this Court and before His Majesty’s Privy Council upon or in 
consequence of tny said appeal to His Majesty in Council to the amount of 
Rupees . And whereas on the day of 

19 , 1 endorsed and delivered to the Registrar of the said 
Court the Government Promissory notes particulars ol which are set out in the sebe« 
dule hereunder, Kow the condition of ibo .above wriiten bond is such that if the said 
respondent shall be paid such costs as 1 or my heirs or legal representative shall 
be ordered to pay to him by the decree or order of His Majesty in Council or by 
1 ' • on or in consequence of my said appeal 

• • ' and of no effect otherwise the same shall 


And I hereby agree and declare that the Government Promissory notes deposited 
by me as aforessaid or such other Government Promissory notes as may be held in 
lieu thereof and the interest which may accrue thereon shall remain under the 
control of (he High Court of Jadicstare at Rangoon as and for security for payment 
by me, or my heirs or legal representative of such amount and amounts as nuy be 
made payable by me or them os costs as aforesaid and that upon my or of their 
failure to pay such amount or amounts the said Court may order that the same 
be sold and that the proceeds be applied $0 far as they may extend tow.-trds 
the discharge of the said amount or amounts : Provided (hat >< (he costs shall 
be ordered to be paid by me, or my heirs or legal representatives to the respondent 
on my said appeal (he said Government Promissory notes or such Government 
Promissory notes as they may have been replaced by shall unless otherwise 
detained he returned to me or them. 

The Schedule above referred to . — 


No, 

Date. 

Rate of interest. 

Amount. 

I 1 

2 

' 3 

' 4 



Rs. 

Rs. 


Notice to show cause why a certi/icate 0/ Appeal to lits Majesty in Council 
should not be granted (Rule 57). 
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CODE OF CIVIL PROCEDURE! ORDER .'CLV, Rula i li), IN 
THE HIGH COURT OF JUDICATURE AT RANGOON. ^ 

MO. 


\ 0 J$ 


Civil Miscellaneous ArrucAiioN Na 
Arising out of Civil 


iMhA 


nf ig 


“PP * ■ ■ • .... . : utmo 

'f ■ - ' ■ ■ ■ ■ ■ • : V. . Pi... 

ced • ■ , • * . ^ . 

. Jay of 10 " *, ii lUcil for ion lo 

show cause why ihe Court should not grant the certificate asked for. 

Given under tny hand and the seal ol the Court this day of ig , 
Proccss-fee, Rs. rwliicd , 

. 1 >e|iiily Kculitrar. 

no//ce ta Aih'OCaUi to ttHU inttex in paper iook Of the l*nvy Couiidl APPtixi, 
(Rulefig) ‘ 

IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Civil Miscellaneous Application no qv ly , 

Arising out of Civil Appeal No. of ly . 

^ AppilUnt to 

/xispotiittni to Jinchuul, 

Take nonce that (i) an index of all documenu lnclci'*eil m ihe lraiiic»li» jcrord 
of the above case, and (e) a list of all other papers, etc , not lo Incluileil luive l;rrii 
prepared. You are requesied to attend the olTice of the Deputy Hcgliirar fur il.o 
purpose of settling the Index within one week from the ihtle hereuf. 

Dcimiy KeK>Hf.ir. 
AppellpiiC'iido. 

The 19 

Notice lo Reipandent of admittfon of Afptal (o (In Kfus tn Counftt 
[ Code of Civil Procedure. Order XLV, Rule t ] 

IN THE HIGH COURT OF JUDICATURE AT KAHGOOM. 


Civil MiscELLAaeoui Ai'PUCAnoN »o. 
Arising oat of Civil Apf^cal Ho 


nr ly 
of ly 
Applicant 


. .. .. ... t . • • f . d.t'Uyr.>t 

' ' iM.j»tlyIn 

Given csder my band xtA if.e seal of the Court tl..s t'ly of •'> 

Proceis-Ste Ka. 

Rt re»i;jt>l 

tieliu cf tU trantmhilon ./ Ih/J!ttt,r4 to JiKxUrnt, 

D; the high a.UI'.T 0/ JUDICATOl'T. AT I'All'.'/DH 
DuxE it. <7 ’.Ir, 


To 

r. u't* ' ' 

J 1 1 'J.t/V $ -s V. 


tiyl 

„4 A. .Mt > 

'•// ft •) 


sn 
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2. You are requested to send a senior clerk to the Appellate Side to receive 
30 printed Records and a copy of payment order for Rs. being unexpended 

balance to be refunded to you under order dated the 19 

Deputy Registrar. 

Appellate Side.. 

Order LIII. 


The lolloping shall he inserted as Order LIII 

“Rules lor the conduct of suits In the Rangoon Sraill Cause Court." 


Parx I. 
Preliminaty. 

I. These rules may be called the Rangoon . 


far as may*be to all proceedings 

2. All previous rules so far as they are inconsistent with these rules are hereby 
superseded and the rules theretofore contained m Schedule I to the Act and in 
Order LV of the Code are hereby annulled, but not so as to affect anything duly 
done or suffered thereunder. 

3. In these rules unless there be something repugnant in the subject or con^ 
text 

0 ) The Act means the Rangoon Small Cause Court Act. 

(2) Bailiff means any Bailiff of the Court. 

(3) *'The Code'* means so much of the Code of Civil Procedure 190S together 
with the Schedules and Appendices thereto, as is sot expressly or impliedly excluded 
by the Act or these rules. 

(4) “Prescribed** means prescribed by these or any duly authorized rules or Orders 
or by the Code. 

H-icoess, a notice or any 
through the Court. 

• . . It laid down in the Code, 

subject to the provisions of the Act and of these rules. 

S. All plaints, wiiden statements, affidavits, peliiions and other proceedings 

f iresented to the Court shall be in English and written or typewritten or printed, 
airly and legibly, and in the prescribed form : Provided always that in proceedings 
CO which all the parties are Ourmans and in which the relief sought does not exceed 
Rs. 500, all pleadings, petitions and affidavits may be written, typed or printed in 

' ■ ■ , in Court or before 

■ • • • other officer as may 

.. Dvided for the presen- 

tation of plaints. 

The Chief Clerk is empowered to administer oaths (o the deponents of affidavits 
to be hied in Court. Copies of pleadings, petition and affidavits must be sened on 
the opposite party not less than 34 hours before the date fixed for hearing. 

. . . ' . •>. , • • . -■•■•on are paid 


9 The subject-inatfer 0/ the plaint sb ■ • ■ .’ 

consecutively and each paragraph shall c< 
lion. Where a Burmese or Indian date is 
be added. The names, description and « ■ • 

fully set out in the title or the omission to 

10. A plaint shall be presentdd to the 

as the Chief Judge may from time (o time appoint in that behalf. If the plaint be 
reasonably legible and be properly stamped, signed, and verified and otherwise ad- 
missible in accordance with the provisions of the Code and of these rules it shall be 
received, and a receipt shall be granted to the person presenting it. A diary from 
the suit shall thereupon be opened by such Chief Cletk or other officer, who shall en- 
ter therein the name of the person presenting the plaint, the date of presentation 
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Uint 

* the 

■ with 

• the 

. ■ I . • - . . ... be amen- 

• ■ table date 

' ■ • , • • ■ ■ the matter 

. )a before the Judge to 

■■■ • • . ' , j * . , , ty to the suit he shall 

■ ■■ ; • ia that behalf shall be 

_ ■ . . . ■ I . ■ . ■ . and how the allcgaiioDs 

13 " An agent dcsirSog to institute a suit shall, at the time of presenting the 
plaiQt, produce his power of attorney for the scrutiny ol the Chief Clerk or such other 
omcer as aforesaid who shall examine it and note its production in the diary, and 
lae paver of attorney shall be returned with a warning that it must be produced on 
toe day of hearing for inspection. 

U. (i) When an original document is produced by the plaintiff under order VU, 
tvie 14, of (be Code, the chief clerk shall put thereon bis initials and a note of the 

■ i ' • • • . ■ plaint instead of 

J ' .. s. ^ . s , _ aland certify as 

w Its correctness by endorsement. 

. > 5 . Nyben a plaint has been admitted it shall be numbered and registered as a 
suit only instituted and the chief deck or other officer as aforesaid shall, upon re* 
ceipt of the proper fees, issue a summons directed to each defendant. 

Summonj—iis Servut^-tn^ tht urvict of proetti is gtnerdlly. 

• , . • • ... • . ‘codants to 

, • t • . t * ' . • for final 

• . • .» • . . ; • I • for the 


disposal' 


> 8 . (1) In all suits in which summons is for the settlement of issues the defendent 
i*hen he enters appearance shall be given an opportunity of filing a written state- 
meat in answer to (lie plainiiiT’s claim and the suit sbaN be assigned to a particular 
Judge for trial and a date fixed for bearing. 

(a) In all other suits a verbal defence may be recorded unless for any reason 
the Court considers a written statement desirable in the circumstances. 

19. Orclintnly (ho interval between the date of issue of a summons (be day 

used for the appearance of the defendant or defendants shall not be less than~ 

. (a) Where all the defendants reside within the local limits of the jurisdiction of 
the Court : 

(t) m suits the value of which exceeds Rs. 1,000— fourteen days ; 

(3) in .ill other rases— ten days » ...... 

(j) . limits of the 

jutisdict 

(f) ■ - 

('0 wiiere any vuc uw. ■ 1 ' . . . . 

so. Ordinarily a defendant residing wiihin the local Imilli of the jurisdiction of 
the Court shall not be deemed to hare had sufficient rime to ari>e»r and aui.tr ua- 

less the process were served on him not less than three clear days before the dsy 

fixed for appearance. 

, , ■ ' ' icleste wananii. shall be 

' , ■ sod tclease waxrsats xfwt 

* I , • t.r issue cf by the Rtj 


trar oa hit behalf. 
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mils of the 

• * ■ . • . , BailifTwbo 

• • ■ • rtd is known 

• • 3 be served 

require the 

. , ^ I -- - 1 — — ! -- ^erson to be 

served and shall dx a time when one of the officers will be ready to proceed to effect 
service. 

23. Processes for service in Burma but beyond the local limits of the jurisdiction 
of the Court shall unless otherwise directed be sent by post (0 a Court at the head 
quarters of a township in which the person to be served resides. I{ the process is to 
be served out of Burma it shall be sent for service as required by section 23 and 
Order V. Rules 2t to 23 and 25 of the Code, to the Court named by the parly at 
whose instance the process is Issued. 


be held to have been duly served. The BaililTis empowered to administer this oath 
to the deponents of such affidavits. 

26. No summons or other process shall be served or executed on a Sunday, 
Christmas Day or Good Friday except by the special leave of the Court. 

Appearance. 

27. If the defendants or any of them do not appear and the Court is satisfied 
that they have been duly served with the summons the suit shall be beard exparit 
as regards such defendants. 

a8. If the defendants or any of them do appear and wish to defend the suit, the 
Registrar shall either direct such defendants or defendant to hie a written statement 
before the Judge to whom such case is assigned for trial, allowing such time as may 
be reasonable for the purpose or direct that the case be placed before such Judge 
the following Court day for orders 

29. Advocate or pleaders instructed to appear and defend on behalf of any one 
or more defendants in a suit may enter appearance on his or ibeir behalf at any time 
before the date for appearance by formal notice in writing addressed to the chief 
clerk and may at the same time hie written statements in answer to the plaintifTi 
clmm and the case will thereupon be placed for orders before the Registrar. 

30(1) A minor can only enter appearance by bis guardian aif Itlem. And the 
Court shall upon being satisfied of such incompetence appoint a proper person 
to be such guardian upon appUcaiion made to it either in the name or on behalf 
of such minor or by the plaintiff. 

I 


tbo minor's natural guardian or relatives with a view to ascertaining what defence 
should be put in In answer to the plaintifiPs claim. 

(r) The Court may at any time direct the plaintiff or other party having the 
conduct of the case to pay into Court a sum sufficient to defray such minor’s 
expenses in defending the suit. 

(3) The procedure provided for by this rule with regard to minors shall be 
adopted mutaiit mutandis with regard to persons of unsound mind. 

31. Subject to the control of the High Court, the Chief Judge may from time to 

■ ■ , ■ ■ . t for the distribution of the business of 

• • And he may whenever it is necessary 

g from any Judge and transfer it to 

himself or to any other Judge for disposal. 

32. Upon a written statement being filed or a verbal defence recorded the 
Judge to whom such case is' assigned shall fix a date for trial, unless the matter 
can be disposed of on the pleadings. 
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Daily fiU and Cause Lists. 

u„de,.hc,»pcc„v. 

34. A <laily cause list for each Judge and one for the ReeUtrar shall be ormi. 
Chi=rjLt%t\rd 1 ,'“^ msuchorJ.rLlh. 

appVa'r in the'lS.*' '■''P 

teflLh?CQSop=“s“." boards dad, 

Docutntnisjiled in Court. 

■ . , i pleader to inspect in 

2ourt any document filed in a 

. ' _ ' *. .. . 9 of the Code documents filed 

he date of judgment unless the 
, ‘ * ■ “ ‘ High Court. 

all unless the Court otherwise 
■ • ‘ • thoriied translation thereof •— 

* •• »* he *n the Durmese translation 

snau not be required of documents written m the Burmese language. 

Yiii°i> ) * Bench Clerk shall make and sign the endorsement required by order 
AHi, Kulcs 4 and 0 of the Code, on documents adraiited or rejected. 


Sufimoiss to [{Witnesses. 

*•••'. . to a witness in any suit or 

' ' pendency. The applies* 

> for any reason it should 

* , ' . . ... .d j the point. 

. 4*. The party applying shall within twenty four hours from the time when 
ine application is filed, pay to the Bailiff such sum for the travelling .“ind other 
f*P*®*c8 of the person or persons summoned as the Bailiff may direct according to 
«e following scale 


Maximum Minimum, 


Rs. 

Soldiers, mariners, labouies, carriers, domestic servanls, sircars etc. a 

’ ...... 4 

; , • ... 16 

• . . . . ... 10 

. . ■ ■ . ... ... to 

" Rs. Soo, — a month, 

.... ... 16 

... ... 16 

Shroffs, bunnias, school masters, commanders and officers of ships ... 6 

Articled and other clerks ... ... ... 6 

Police Inspectors, petty officers, military and marine ... ... 4 

Customs-house officers and Engine drivers... ... ••• 4 

Godown Sircars ... ... ... ... * 

Females according to status ... ... ••• .. 4 

In special cases or in cases not provided for in the scale, the Court shall 
*uch fees as it thinks fit. 


R. A. 

0 4 

1 0 

2 0 

1 D 

2 O 


6 o 
6 o 
3 o 
3 o 
3 o 
3 o 
1 o 
0 S 
allow 


Provided— 

firstly , — that in cases to which Government is a party— 

(ill no payment into Court will be required for the traveling and other expenses 
of a Government servant who may be reqnired to be summoned at the iostance of 
Government to give evidence in his official capacity ; 

(^) the amount to be paid Into Court for the travelling and the other expenses of 
a Government servant whose salary exceeds R» to and who may be reoairej to be 
summoned at the insunce of a party other Uua Cavemmeai to C‘»« enieace la his 
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official capacity ia a Court situate at a distauce of more tbaa fire miles from bis 
s (ravelliog and hailing allowances admissible 

'ant whose * 

ia a suit ■ 

(j) when giving evidence at a place more tha ■ i 

s^l not receive any thing under these rules, but shall be given a certificate of 
aitendance : 

( 3 } when giving evidence at a place not more than five miles from his bead 
quarters shalh in cases where the Court considers it necessary, receive under these 
rules actual travelllug expenses, but shall not receive subsistance, special non- 
expert allowances. 

T/urdly—fThiti Government servant whose salary docs not exeed Rs. lo per 
mensem giving evidence in his official capacity shall receive expenses from the 
Court, 

43. The chief clerk shall issue summons as soon as possible after the Bailiffihas 
endorsed on the application his receipt for the money paid. 

44. Fees paid to witnesses otherwise than through the Bailid* shall be certified 
to the Court before a witness is examined, and if not so certified shall not be 
allowed in taxation of costs. 

45. lu cases where the witnesses reside beyond the local limits of the jurisdiction 
of the Rangoon Small Cause Court, the Bailiff shall remit the expenses of the 
witnesses by money order to the Court to which the summons is to be sent for 
service. 

4fi. The Bailiff shall receive aU money by other Courts as expenses of wit- 
nesses and commissions. 

47. On receipt of a summons to a witness issued by another Court, the chief 
cletk shall send it to the Bailiff who shall note on it whether i''v ud if so, what 

• . ’ ' ■ . - • . • , • • „ are suffic’eni 

» • • . . • * from another 

Court, the Chief Clerk shall send it to the Bailiff, who shall write oo it whether any 
and, if so what mosey has been received as expenses of the witness. ^If suSdent 
money has been received, the Chief Clerk shall make an order for the issne of the 
summons to the witness, 

49. Auy money received as expenses of witness which remains unexpended 
shall be returned by the Bailiff to the Court of issue, under the orders of the 
Registrar. 

Commiuioas 

30. The hearing ofasuit ia which a commission has been issued under Order 
XXVI of the Code shall be postpoudcd until the return of the commission, unless 
the Court otherwise directs, 

, , ' . * • - . after the grounds 

. < . • , ' , ' by aa affidavit or 

« . . ■ . •’ , , ' ae of the commi- 

• > -. « * r, . .s addressed to the 

Court and in which the delegationof tbe commissioner’s duties to aa advocate or 
pleader has pot been authorized, the Court or the Registrar shall base power lo 
appoint such advocate or pleader or c^cial of the Court as be may determine lo 
execute the commission. 

53(1) When an order for the issue of a commission to take evidence 00 
iaieirogatories has been made, the party obuinlng the order shall, within seven 
days from the date thereof, file bis interrogatories, and the documents, if any, to 
accompany ihe commission and shall serve a copy of the interrogatories on the other 
party or bis pleader, who shall file bis cross-interrogatories, with the documents, if 
any, 10 accompanj-ing the same within seven days from such service, and shall serve 
a copy on the other party or b'ls pleader. 

(3) If the commission is for the examioatioa of witnesses x/ri'a the party 
obtaining the order shall file a list of witnesses, and all necessary papers and 
documents within seven days from the date of the order. 

54. The pany obtaining an order for a commission shall pay the necessary costs 
of and ioddental to the same within sevea days of the date of the order. 
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55. OndtfauU \n ihft obsetvancft ol ibese jules by a parly obt.iining an order 
fora commission, llie commission shall not issue witbom leave of the Court, and 
on default by the opposite party, he shall not be allowed to join in the commission 
without such leave. 


/udgiiitttU, Orders and Decrees. 

$6. (1) In all suits ofover Rs. i.ooo in value the evidence shall be recorded in 
manner provided by order XVHI, Rule 5. and the judgments shall contain the parti- 
culars required by order XX, Rule 4(2) of the Code. 

(J) In all other suits Order XVlIl, Rules j to 12 sh.all not apply and judgments 
shall be in accordance with the provisions of Order XX, Rule 4 (i) of the Code. 

57 («J Except orally delivered |udgments taken down in shorihand,)udgments 
and orders shall be pronounced only after they are written. All judgments and orders 
shall bear the date on which they arc delivered. 

_ (a) Decrees shall bear the date of delivery of judgment, and also the date of 
signature in the hand of a Judge, 

0) If a party or his pleader intimate (o the chief clerk immediately after a judg- 
ment or order has been passed by a Judge, that he wishes to see the formal decree 
or Older before it is submitted for signature, he maybe allowed to do so, and if 
* ' ' I ee or order, of the taxing or the 

* • . on as early a date as may be 

• * ■ -be paid by instalments, such 

• • • • to the contrary, be paid imo 

— ...vukmy, ana, tn aetauu of payment olany one insiaimcnt, the whole decree 
or the balance thereof shall become due. 


Exeeution Proceedings. 


19 Every application for executing a decree shall be in the prescribed form 
and shall be presented to the chief cleik. or such other as the Chief Judge may 
appoint in that behalf, and the application shall, after examination and checked by 
ine Execution clerk be put for orders before the thud Judge with a report endorsed 
thereon as to whether the requicemeats of the Code and of ihese rules have been 
complied with. 

' ' • . e Code to send a decree or order for 

* • * by verified peiliiou and shall bo accom- 

• ... . . order. 

the other documents mentioned in Order 
■ ■ • • cgisiered post. 

■_ . 5 warrant of aiiachmenl and for an order 

0/ sale shall be annexed to every application for execution by attachment and sale 
of property. 

. . • ivable properly the approxl- 

• , . , . be Slated according to the 


I . . • lovable property it shall be 

expressly sta'ted whether the properly sought to be attached is in the possession 
of the judgment-debtor or not, and the place where the property is to be found shall 

be clearly indicated 

. &S- A warrant issued under Order XXI, Rule 74, of the Code, shall be returnable 
within one month from the date thereof : 


Sale 0/ AUaehtd Prof erf/. 


(16. Assoonas possible after an .iitacbmenl of movable properiv. the m.l.lT 
shall report to the Court the fact of the aiiachinem 

anicics attached and tlirir .anproximiie value, and shall note ifany of ifitcn are not 


. !.... ......... .. »- • » 

prepate and issue a proclamation. 


k Rule 4S. of 

, • a shall pass 
not ai'i^’v 
« . • I forth* 
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accordingly, upon such term ' ' . 

able time to the debtor to p 
the costs attending: it and 

in the discretion of the Cour , - . *. 

93. If any claim is made to, or in respect of any, property seized under these 
provisions or in respect of the proceeds or value thereof by any person not being 
the debtor, the Registrar, upon the application of the Railiff who seized the property 
may issue a summons calling before the Court the claimant and the person who 
obtained the warrant. 

And thereupon any suit which may have been brought in the High Court in 
respect of such claim shall be stayed and the High Couth on proof of the issue of 
icr the plaintiff to pay the costs of all 
summons. 

■ r claim and make such order between 

the parties in respect thereof and of the costs of the proceeding as it thinks fit, 
and such order shall be enforced as if it were an order made in a suit brought in 
the Court. The procedure under this rule shall conform, as far as may be, to the 
procedure in an ordinary suit in the Court 

94. In any case under Rule 92 or 93 the judge by xvhom the case is heard may 
award such compensation by way of damages to the applicant or claimant (as the 
case may be) as the Judge thinks fit, and may for that purpose make such enquiry 
as he thinks necessary ; 

and the order of the Judges awarding or refusing such compensation shall bar 
any suit for the recovery of compensation for any damage caused by the distress, 

95. In default cf any order to the contrary made by the Court or by the High 
Court the distrained properly shall be sold on the day mentioned in the notice pres* 

ealizing the proceeds pay the amount the* 
ount shall be applied first in payment of the 

said distress and then in satisfaction of the 

debt : and the surplus, if any, shall be paid to the debtor. 

96. No costs of any distress under these provisions shall be laken or demanded 
except those niemioned lo the scale of fees prescribed in Appendix B to this 
Schedule. 

The Chief Judge may apply the sum so obtained as costs towards the payment 
of the contingent charges and Batlid's remuneration as appears to the said Judge 
expedient. 

97. The Registrar shall keep a book in which all sums received as costs upon 
distresses made,and all sums paid as remuneration to the Bailiff, and all contingent 
charges incurred in respect of sucii distress, shall be duly entered. He shall 
also enter in the said book all sums realised by sale of the property distrained and 

'• rent except under these provisions. 

- rr such variaiion as the circums- 

tances may require, shall be used (or the purposes (herein mentioned. 

Part III. 

SUMUARY PROCBDURB IH SUIT OH NEGOTIADLE IHSTRUMEHTS 

100, (1) All suits upon bills of exchange, hundis or promissory notes may, in 

case the plaint!^ desires to proceed hereunder, be instituted by presenting a plaint 
in the form prescribed with the original bill of exchange, hundi or promissory 
note annexed together with as many copies thereof .as there .are defendants to 
the suit. The summons shall be in Form No (e) in Appendix C and it shall not 
be necessary to serve a copy of the plaint on the defendant. 

(2) In any case in which the plaint and summons are in such forms, respectively 
defendant shall not appear or defend the suit unless he obtains leave from the Court 
as here-in-afier provided so to appear and defend and m default of his ubtaitiing 
such leave or his appearance and defence in pursuance thereof, the allegations 
in the plaint shall be deemed to be admitted and the plaintiff shall be entitled lo a 


decide may be executed forthwith - 
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Provided always thar, unless otherwise ordered by the Court, the summons to the 
defendant shall have been served upon him:— 

__ la) IlhsrcsidtsindisssrecJ withm tht locallimits of llie juiUdiciion of the 

ale of the summons, 
limits but in Burma, at least 
’ ms. 

‘ It least twenty-one clear days 

'f ■ to appear 

luld make 
— the Court 


may deem sufficiml la support the application. 

■ ' _ •“ • • ce o( the Registrar and 

' ■ ' ' ■ . er not later than three 

(2) Leave to defend may be given unconditionally or subject to such terms as 
lopaymeannto Court, giving security, framing or recording issues or otherwise as 
tue »-ouit thinks fit. 

(3I After decree the Court may under special circumstances set aside ihe tJecree, 
iDa, if necessary, slay or set aside execution, and may leave to the defendant to 
^ j to defend the suu, if u seems reasonable to the Court 

so to do, and on such terms as the Court thinks fit 

loz. in any proceeding under this pan the Court may order the bill, hundi 
^ ivhich the suit is founded, lobe forthwith deposited with an officer 

onae Court and mtv fnrifi^r *k-»» ptocedmgs shall be stayed until the 

’ • blit of exchange or promissory note shall 

* ' * . of the expenses incurred id noting the 

* . . . ' • otherwise by reason of such dishonour 

as ae baa under this part for the recovery of the amount of sudi bill or note. 

t04. Save as provided by this part the procedure in suits hereunder shall be 
the same as the procedure iu suits instituted la the ordinary manner. 

PARt IV. 

Miftel/atuout 

loj- AU acts which may be done by the Court in regard to the appoioment or 
remo/al of a gu-rdian adhlem under order XXXll, Rules 4 and 11, of the Code 
Or in regard to the substitution or addition of parties to a suit may be done by the 
Registrar 

106, Any of these rules winch require a Judge ’of the Court to do any act or 
thing, shall be read as applyiag equally to a Kegistrar when exercising any of the 
powers confeiied upon bim under section 34 ft) ol the Act or by these rules. 

The Registrar is autbonred to grant certificates under section s8 of the Act to 
parties in cases which have been disposed of by him. 

107. Whenever any judgment debtor, who has been arrested or whose proMrty 
has been seized in execution of a decree of the Court, or a decree of apoi^r Court 
translcrred to it for cxecuiioa, offers security to the satisfaction of the Coon for 
payment of the amount which he has been 

may order him to be discharged or the properties to be released upon his furni»bing 

. the High Court the Com i shall frame such fonni 

, . . _ . _ proceeding before it and may from time to time 

V^r bS ,uc .4 a. Cl.... Ja.',. lo, ...I,,.. 

Af, tribe disposal of eserysuit 10 which a pauper i»coaceif>eJ the chief 
clerkthalUcQd tSlbe^ollcctof of Rangoon a ocmotsndwa cf the court-fees d.e 

Court, that is to say 
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[a) So much of the said Schedule as relates to— 

(x) suits excepted from the cognizance of the Court or the execution of decrees 
in such suit ; 

the execution of decrees aginst immovable property or the interest of a 
partner in partnership property ; 

(t) Order X, Rule 3 (record of examination of parties) ; 

(^) Order XLVII, Rules 6 and 7 j 
(a) Orders XLIX to LI. 

PART V. 

Procbedikcs under other Acts. 


Referencti under Ihe Rangoon Rent Ac/, jpso. 


lie— 121. Deleted. 

122. Proceedings under section 18 of the Rangoon Rent Act, 1920, shall be 
commenced by a petition to be presented to the chief clerk, who will put the same 
up before the Registrar for admission and for directions for notice to issue. 

123. Such petition shall be signed by the party aggrieved or by bis pleader, 

shall set out concisely and under • ... 

decision of the controller and shall be 

124. Upon the admission of such ' ired 

as a reference under the Rangoon R< 

to the opposite party— that is to say, to the landlord or to the tenant of the premises 
as the case may be. 

* inform the controller and call for 
sion complained of and the controller 
rasonable despatch. 


130. I ! 

placed in 
127. I 
the case 

Act, 1920. r f j b 

12$. If the opposite party does not appear the Chief Judge shall enquire into 
the matter and dispose of the same exparte. 

129. The judgment of the Chief Judge may conSrm, vary or reverse the 
decision of the controller with such orders as to costs as may be in circumstances 
be reasonable. 

130. A copy of the judgment of the Chief Judge shall be forwarded to the 
controller for information and record. 
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Form of Agreement to give jurisdiction to the Court in cases over Rs. 2,000 
in value (section 1$ and rule 109). We (or (he respective advocates or pleaders, 
as the case may be A. B. of and C. D. 

of do hereby agree that the Rangoon Small 

Cause Court shall have jurisdiction to try this suit brought by A. B. 

Against C. D. for under the provisions of section i5of the Rangoon 

Small Cause CourttAct, 1920. 

Witness our hands this day of 19 

A, B. (or £. F. Advocate for A. B ) 

C, D. (or G. H. Advocate for C. D,) . 

Forms no 3 . 40 dad 46 . 

Renumber clause 6 and 7 and insert the following as clause 6: — '6. The per* 
sons, who, to the knowledge of the party are interested in the mortgage security of 
in the right of redemption are as follows, namely : — ” 


Appendix B. 

Scale of Fees to be levjed in Distress for House rent. 


Sums sued for 

I 

Affidavit and Warrants 
to distrain. 

3 

Order to sell 

3 

Commission 

4 

Total. 

5 

Rs. 

Rs. 


Rs. A. 

Rs. A. 

Rs. A. 

Rs. A. 

1 and 

under 

5 

0 4 

0 S 

a 8 

1 4 

5 and 

under 

10 

0 8 

0 8 

I 0 

I 0 

10 and 

under 

IS 

0 8 

0 8 

1 8 

2 8 

15 and 

under 

20 

0 8 

I 0 

2 0 

3 8 

20 and 

under 

35 

0 12 

I 0 

2 8 

4 '4 

25 and 

under 

30 

I 0 

I 0 

3 0 

5 0 

30 and 

under 

3S 

1 C 

1 0 

3 8 

5 8 

35 and 

under 

40 

1 0 

1 8 

4 0 

6 8 

40 and 

under 

45 

I 4 

2 0 

4 8 

7 12 

45 and 

under 

SO 

1 8 

2 0 

S 0 

8 8 

50 and 

under 

60 

2 0 

2 0 

6 0 

10 a 

60 and 

under 

80 

2 8 

2 8 

6 8 

11 8 

80 and 

under 

too 

3 0 

3 0 

7 0 

13 0 

Upward of 

100 

3 0 

3 0 

7 per cent. 



The above scale includes all expenses, except in suits where the tenant disputes 
the landlord's claim and witnesses have to be summonded in which case eich sum- 
mons. in cases where the amount claimed is Rs 40 or under must be paid for at 
lour annas each, and twelve annas where the amount claimed Is above tbs amount , 
and also where pens are kept in charge of property distrained, four annas per day 
must be paid per man. 

FORMS. 


IN TUB RANGOON SMALL CAUSE COURT. 


Form of Affidavit (Rules 85 to 991 
A B. Plaintiff 

Vs. 

C. D. Defendant. 


I. A. B. of 

(or affirm) and say that C. D. 
to in the sum of Rs. 

and premises No. m 

wit, from to 

Sworn or affirmed before me this 


in the town of make oath 

of is justly indebted 

for arrears of rent of the house 
due for months, to 

at’lhe rate of Rs. per mensem, 

day of 

Commissioner for 


IN THE RANGOON SMALL CAUSE COURT 

Form of warrant (Rule 80) 

I hereby direct yon to distrain the movable property of C. D. on the house and 
premises situate at No. , in for the sum of rupees. 
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ihe costs of distress, according 10 the provisioos of Schedule I, Part II, of the 
Rangoon Small Cause Court Act, I9aa 

Dated the day of 19 

„ „ Signed and scaled 

ToE. F. Dailiff. 

m TUB RANGOON SMALL CAUSE COURT 

Form of Inventory and Notes (Rule 91 ). 

(State particulars of property seized). 

Take notice that I have this day seizrd the movable property contained in the 
above inventory for the sum of rupees being the amount of 

month’s rent due to A. B. on and that unless you pay the 

amount thereof, together with the costs of this distress, 

or obtain an order from one of the judges orihe Registrar of the Rangoon Small 
Cause Court to the contrary the same will be sold, pursuant to the provisions of the 
Schedule 1 , Part H, of the Rangoon Small Cause Court Act, 1920, at (1) 
at o’clock On the day of 19 , 

Dated the day at 19 

Signed E F, 

To C. D. Bailiff. 

APPENDIX C 
(See Rule too ) 

{a) SUIT DY PAYEE OF PRO-NOTE AGAINST MAKER. 

(Cause title) 

Particulars Rs. A. P. 

Principal ... ... ... ... 

Interest ... 

Costs ... ... ... ... ... 

The plaintiffabove named states as follows — 

1 . By a Promissory Note dated the day of annexed 

hereto and marked wuh the letter A and duly executed by the defendiat in 
Eaogoon for value received the defendant promised to pay 10 the plaimiff or order 
the sum of Rs. on demand together wiib the interest at the rate of 

per cent, per annum. 

2. The defendant has not paid the same or any pan thereof (or except the 

sum of Rs. is now due to plaintiff for principal and Rs. 

for interest.) 

3. The sum of Rs. for principal and Rs. for interest 

The plaintiff claims ludgment for the sum of Rs and for cost etc. 

I, A. B , the plainliH above-named, do solemnly declare that I am personally 
acquainted with the facts of the case and the facts stated in this pUiot are true to 

A.B 

Plaintiff 

(^) SUIT BY Endorsee of a Pbo-notb against Maker and Endorser. 

Cause title . „ 

Particulars *• 

rnncipal ... ... ••• 

interest ... ... ••• 

Cost ... ••• 

The plaintiff abovcnamcJ states as follows : 

... 1.1 .!,« day of annexed hcico and 

1. By ihc pto-notc d.lcl ll;« i.foti.Il l.r C. I). »n,| (laJy Ul..,,. 

' ai Kio4.w*m for »jJuc rertucJ the S4).J /i/u 

' , ind ticicudaiit (he sum uf Ks. oa 

at iLe rale uf {>cr cent. «r 

annum. ^ iLe xcund defcz.dacr d J/ 

2. On the . .T,- r„f rxluiLle coBuJeiarmii 

I ■ id for piiaopal and Its. 

a f ■ saJ fur tie csks. etc. 
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J, A B the plaintiff above named, do hereby declare that except as to the matters 
stated to be on information and belief, which 1 believe to be true, I am personally 
acquainted with the facts of this case, and the facts stated in the plaint are true to 
my knowledge. 

(Signed) A. B, 

Plaintiff. 

(c) Suit dv Payee of cheque against Drawer 

{Cause title) R. A. P. 

Particulars 

Principal 

Interest 

Costs 

The plaitniff above-named slates as foSlows ; 

I. On the day of 19 . the defendant for 

value received duly signed and delivered to the plaintiff the cheque, dated the 
day of and drawn on the 

Bank for the sum of Rs, ‘ which is annexed hereto and 

marked with the leuer A. 

3. On the day of the said cheque was duly 

presented to the said Bank and was dishonoured of which due notice was given 
to the defendant. 

3. The sum of Rs. is now due to plaintiff for principal and 

Rs. for Interest. 

The plaintiff claims judgment for the sum of Rs. and for 

costs, etc. 

{(i) Suits by the Endorsee op a Bill of Exchange against the 

ACCEPTOR AND PAYEE. 

Cause title Rs. A. P. 

Particulars 

Principal 

Interest 

Costs 

Notarial charges ••>... 

The plaintiff above-named states as follows 

1. The Bill of Exchange dated (be day of hereunto 

annexed and marked with the letter A was drawn by X, Y. of upon 

the first defendant for the sum of Rs. payable three raonlhs after 

date wiih interest at the rate of per cent, per annum, and was accepted 

by the first defendant and endorsed to the second defendant to the plaintiff. 

2. The said bill was duly presented (or payment on the day of 

and was dishonoured, and the plaintiff has incurred the following 
Notarial charges : — 

3. The sum of Rs. is now due to plaintiff for principal and 

Rs. for interest. 

The plaintiff claims j'udgmeni for the sum of Rs. and for costs, etc. 

{ e ) Summons (Rule 100} 

Cause title. 

To A. B. of (address and description of Defendant) 

Whereas has instituted a suit against you under Part III of the Rangoon 
Small Cause Court Rules for Rs. balance of principal and interest due to 

him as the payee (or endorsee or as the case may be) of a Pro-note (or Bill of 
Exchange or Hnndi or 
are hereliy summoned to 

In default whereof the pi . . . . _ . 

and costs as mentioned below. 

Leave to appear may be obtained on an application to the Court supported by 
afiidavit showing that there isa defence to the suit on the merits or that if it is 
reasonable that you should be atlowed.lo appear in the suit. 

The day of 19 is fixed for your appear- 
ance before the Judge of this Court and the said application and afii davit 
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<- ' In these rules the word 'suit', ‘case’ or 'proceedings’ includes an appeal, revision 
or reference , and If a suit, case of proceedings conies under t.vo or more of the above 
four classes, the records of such suit, case or proceeding shall be classified under 
that class for which the period of preservation as hereinbefore prescribed is longest. 

Note. — It is directed that records of cases Under section 14 of the Legal Practi- 
tioners Act, 1879, shall be included in Class 111 of the Rules for the classification 
of Civil Records. 

11.— Arrangement of Records. 

2. Every record under Classes I, II and III shall be divided as the trial proceeds 
into three files A, AA and B provided that if there are no documentary exhibits, 
the AA file may be omitted. 

File A shall be called the Trial Record and, in cases other than appeals, shall 
contain besides the fly-leaf with index ol contents ; — 

(a) Diary. 

( 4 ) Plaint or petition instituting the case. 

(c) Plaint attached to the plaint to define the land sued for. 

List of documents produced with the plaint when not endorsed on the plaint, 
Order Vlf, Rule 9. 

(e) List of documents relied oa by plaintiff, but not produced, Order Vli, 
Rule 14 

if) List of documents produced by the parties at the first hearing, Order XIII, 
Rule 1 (3), 

latter ; and summonses 
. ' of process-servers and 

. .... ... . ses. 

(0 Opening proceedings. 
b) Issues. 

(A) Oral evidence for plaintiff* taken in Court and on Commission. 

(V) Oral evidence for defendant t taken in Court and on Commission. 

(m) Report of Commissioner appointed under Order XXV], 
in) Award of arbitrators or petitioo ot compromise. 
iaj Rtfporf or accouat of a Receiver. 

0 >) Judgment. 

(?) Decree. 

(r) Final decree in mortgage or administration suits. 

(0 Copies of orders and decree in appeal and revision. 

(/) Order absolute for sale in mortgage cases, together with proclamation, saie, 
report, order of confirmation and certificate of sale. 

The judgment of the Appellate Court, if any, shall be filed after the decree and 
any further evidence recorded and any finding of the lower Court, together with the 
final order in apppeal shall be filed thereafter in that order. 

File AA shall be called the exhibit record and shall contain besides the fiy-leaf 
and the table of contents : — 

fa) List of documents admitted in evidence from phiinliff.* 

(i) Documents J admitted in evidence tor plaintiff. * 

ic) List af documents admitted in evidence for defendant, t 

( 1 /) Documents t admitted in evidence for defendant. ^ 

File B shall be called the process record and shall contain besides the fiy leaf 
with table of contents 
(a) Power of attorney, 

(d) Summonses and other processes and affidavits relating theieto, § 


* Substitute ‘'defendant” if defendant begins. 

+ Substitute “plaintifT" if defendant begins. 

{.Document not admitted in evidence must not be filed with the record, but 

* ■ of process- 

■ ». • • cases should 
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(c) List o( wivnessts. 

(t/) Petiiions relating to adjournments, attendance of witnesses, etc. 

(r) Other papers not included m Trial Record, 
f/j Letters, etc., calling for records, etc. 

J. iEvefy record under class IV shall consist of two files, A and B. File A 
skal) contain besides the dy leaf with table of contents * 
la) Diary. 

it) Application for execution. 

(e) papers received from Court which psssed the decree, Order XXI, Rule ^ 
(<0 Plans of lands to be attached. 

{«) Petitions, proceedings and orders in mUrlocutory matters. 

(/) Petitions objecting to the execution, oilier than claims under Order XXI, 
Rule jS. 

Is) Warrants and prohibitory orders issued to effect execution by attachment 
thereto. 


of money in deposit and the orders thereon. 
l»>) Receipts or acknowledgment of saiisfactioa. 

(<?) Final order. 

Copy of order in appeal or revision. 

File B shall contain all other papers. 

The A die of the trial record of an Appellate Court shall contain, besides the 
fly leaf with table of contents 
(a) Diary. 

(3) Memorandum of appeal. 

{<) Copy of judgment and decree of lower Court. 

(</) Written statements, if any. 

(e) Petitions, proceedings and orders in interlocutory matiets. 

{f) Oial evidence, tf any. 
iS!) Judgment. 

Ih) Decree. 

fi) Copy of judgment and decree in second appeal or revision. 

The B file shall contain all other papers. 

$. The record of suits decided by Small Cause Couils, or tried under SuuII 
Cause C<3uit, procedure, shall consist only of one file. 

APPENDIX D- 


Forms Nos. ii to *3. 

Renumber Forms Nos. la to 23, Appendix D, Nos. 10 to 21 respectively. 


appendix e. 


Form No. 5- 

In ihe htadioB of N" ! ‘■’1 Cfuie. "OjJcr sl,rult6-ihe 

Word and figures “section 4i" shall be substituted. 


Form No. 15 A , 

The following shall be insened as Form No. iS A 

•'.So IS A. 

t- . • V Cnr maney deposited In cooaeciion w.ih the ai:ithr.cat cf pio- 

Form ol receipt f.V'v.c.cc-hoIder. 

periy together with nonce to Court of caec-tioa case l.'a 

In the 

of 19 • srrsws 

. o3 C4 ihe eg 

Received the sum “ U ini'cnyas f<r U*l 

to be Incurred la connecuoa w 
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Rs 

A. 

P. 

Process Fees Rules— 

1. Custody fees 




Rule * IS (1) (b) 

2, Feeding charges ... 




("7 (2)- 1 17 (0 W («) 

3. Conveyaace charges 




(2). 

4. Other expenses 

(to be specified) ... 





Totai. 





5 .-- The decrce-holHer is party warned that the sum deposited by him for 
receiving charges will be exhausted on the day of >9 i 

and that unless a further deposit is made before that date the attachment will 
cease. 

Dated this day of 19 , 

List of property to be attached. 


APPENDIX VIII. 

Rules made by the Chief Court of Oudh at Lucknow. 

[Notification No. 1368 XIV--107*2i. 

April 25 J 927 , 

r t, 19:6, 

tind with the 

pte . make the 

foUovring amendments in the ruies in the first Schedule of the said Code \ 
fPlrst Schedule to the Gode of Civil Procedure} 1908. 

Order Ilf. 

In Order III, rule S, /Or" the words “on the pleader of any party” subitiluU the 
words ‘‘on a pleader who has been .-ippoimed to act for any party.” 

Order IV. 

. . . • illowing words— "and, except with 

ns to be recorded, no plaint shall be 

,, paid into Court.'* 

Order V. 

To Order . ' » '• • — , 

(tA) Ap: • IS to the 

defendant or 1 . . being in 

Urdu and the other in'the Nagrt character, duly filled up, execept in respect of the 
date of appearance and of the summons in a bold, clear and easily legible band- 
writing : provided that— 


ral or ^that any particular suc^’form lie filled up entirely in the office of the 
Court. 

In Order V, rule a, omit the words **or, if so permitted by a concise statement." 

* Strike out if used in Courts other than the High Court of Judicature at Ran- 
goon. and the Small Cause Court, Rangoon. 

t Strike out if used m the High Court of Judicature at Rangoon and the Small 
Cause Court, Rangoon. 
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/nOrder V, rule \^,fcr the words ’’Where in any suit ihe defendanl cannot be 
found the wotd» ••W here a summons Ini been issued to a defendant on 

the institution of a suit and he is absent from the address stated In the summons.” 

In Order V, between rules 20 and atfi/iirr/the following 
20A (1) Where the dtfendartt resides in Dritish India outside the Province of 
Oudh and within the limits of headquarters town of a district in that Province, a 
summons may be served on him by registered post, and in this case, where an 
acloowledgment purporting to be signed by the defendant or on an endorsement 
by a posial servant that the defendant refused service has been received, the 
process shall, unless the contrary is proved, be deemed to have been served.” 

' s opposit parly, as detined 

■ » ■ • ■ town or of a munlcipa- 

• or other process may 

• ad sucli service shall be 

' , ! . . , personally served.” 

■ ■ . V •.*«.* ly" In place of the ward "shall." 

, .‘1 ' . .■ » " *e summons may”, insert the words, 

’ - . v. . f - . : . .. permitted by pile 25 •' 

In Order V,tule 27, must ihc word "air** between the words "military” and "or." 
7 b Order V, rule 2S. j././ the foUdwiog 28 (<t). and rc-number the present rule 
as(i). 

''2&[(]). Where the defendant is an oflicer in His Majesty's Military, Naval or 
Air forces the Court shall send the summons direct to him for service together with 
a copy to be retained by him. 

Order VH. 


pre. 
t ihe 
( 3 ). 


In Order VU, tuiititute the following for rule I 4 » sub-rule (2) :• 


”14(2). Where he relies on any other doeumeois as evidence in support of his 
clsiin, he shall enter, all of them, in a list 10 be added or anoexed to the plaint and 
, • • , . is presented, such of them as are in his 


Court for the purpose". 


xumen's not in liis possession or power, 
m or power they are, and shall cause 
the Court on a date to be fixed by the 


^tlettviXz 15. 

7 b Order VII add the following rules 

” , . . • • accompanied by an address at 

; , . , , . • , be made on the plaintiff or 

■ • , . I ^ ... { address, and service thereat 

■ . . . tetliioner shall, in like manner, 

We a registered' ajdi’esV'aT'l'hc "lime of'applying or consenlieg to be joined as 
pUiQiifTor peiiiioner .• • ^ 

A registered' address shall be within the local limits of the district Court 
withm which the suit or petition is filed, if the plaintiff or petitioner resides or 
carries on business within these limits. 

U ’fa plaintiff or petitioner fails W file a registered addr«s as 
M shall be fiabie. at the discretion of the Court, to have his suit dismissed or his 

pitilion reiected . .l. 

An order under this role may be passed by ibe Court JnIJ r/io/e, or on t 0 

Aeylon), a notice, summons or other process may be servea 
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by registered post and such service shall be deemed to be as effectual as if the 
notice or process had been personally served. 

24. lo all cases to which rule 23 does not apply, where a plaintiff or petitioner 
is not found at his registered address and no agent or adult mile member of bis 
family on whom a notice or process can be served is present, a copy of the notice 
or process shall be affixed to the outer-door of the bouse. If, on the date fixed, 
such plaintiff or petitioner is not present another date shall be fixed and a copy 
of the notice, summons or other process shall be sent to his registered address by 
registered post and such service shall be deemed to be as effectual as if the notice 
or process had been personally served. 

25. Whenever a plaintiff or petitioner has engaged a pleader (0 act for him, a 
notice or process for service on him shall be served in the manner prescribed by 
Order III, rule 5. unless the Court directs service at bis registered address : 

Provided that, where a notice 1$ served on a pleader under the above rule, he 
shall be given sufficient time to communicate with bis client and to receive ins- 
tructions. 

E.x^/anation — Where 10 days' time has been allowed under this rule this shall 
be deeined sufficient time within the meaning ofthis proviso, in the absence of an 
application made within such to days by the pleader concerned for further time. 

26. A plaintiff or petitioner who wishes to change bis registered address shall 
file a verified peiiilon, and the Court shall direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the 
suit or proceedings as the Court may deem It necessary to inform, and may be 
either served upon the pleader for such parties or be sent them by registered post, 

• . ' , • ..the Court from directing the service 

. . jr any person, it thinks fiL” 

Order VJII. 

To Order VIII, rule I, atid the following as rule ) (2), and read the existing rule I 
as rule I (i) i— 

*'1(3). The defendant shall file with bis writies statement a list of all the docu- 
ments on which he relies as evidence in support of his case, shall produce with 
written statement such of the documents as .ate 10 bis possession or power, and shall 
cause the others to ba summoned on a date te be fixed by the Court for the purposB.” 

■ '. docuroent**m the power" 

oft ■ ' ‘ . person other than the 

def , • . , . e defendant 

To Order VllI a^id the following rules : — 

‘ . . ' rty in any proceeding shall on 

" .1 • • (to be called the ‘registered 

. e, summons or other process ; 

.• ..e ..w .w, ........ of the Court to have his 

defence or reply if any, struck out, and to be placed in the same position as if be 
bad made no defence or reply. 

An order under ibis rule may be passed by the Court irro or on the appli- 
cation of any party. 

12. Rules 2t, 23 and 25 10 27 of Order VII shall apply, so far p may be, to 
addresses for service nled under the preceding rule, and rule 24 shall, in the same 
manner, apply but as if the words at the beginning ; 'In all cases to which rule 23 
does not apply' were omitted. 

13, Nothing in rules, ii and 12 shall apply to the notice prescribed by Order 
XXI, rule 22." 

Order IX. 

In Order IX, rule 13, the words **was not duly served or that" art</ the 

words "be was pttvenltd by any sufivcient canse", inseri the words " notwithstanding 
due service of the summons," artef at the end of the rule add the following proviso : 

"Provided also that no decree shall be set aside under this rule on the 

giound that the summons was not duly served, if the Court is satisfied that the 
defendaot had information of the date ofheariDg sufTicieni to enable him to appear 
and answer the plaimifTs claim”. 
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^ ^ £j//aw/jc»~\Shtrt a iuramoaa hii bceo served under Order V, rule 15, on an 
' *■ *■ adverse to ihit of the defendant in (he suV- 

■ '■ ■' '»■■■» ' cciacdioluse been duly served within the 

Order XIII. 

For Order XIII, rule I luUhtuU the followiojf 

*• Tb® parties or their pleaders shall produce, or cause to be produced, 
on the date fixed by the Couit, un.Icr Order Vll. rule 14. and Order VIII, 
wle I {:), or on any subsequent date which msy be fixed by the Court for 
ine purpose, all the documenury evidence of every description in their posses- 
sioa or on which they Intend to rely, and which hat net already been 

nied m Court, and all docucnenis which the Court has permitted or ordered to be 
produced. 

(a) TJe patties or their pleaders may alto file, with the permission of the 
tourt, either on the date ol hearing or any subsequent date to be fixed by the 
tourt for the purpose, a supplecnematy hst ol further documents on which they 
intend to rely, and such documents shall be produced by them within the time 
wed by the Court. 

I3) The Court thall receive the documents so produced, provided that 
(wnencicr the documents are produced at any stage of the cause) they are 
accompanied by an accurate list thereof prepared in such form as the Chief Court 
may direct * 

' ' 1 ' *. , , document is a document "in the 

. • s •. possession of a person other than 

* ' be *'in the power” of the plamtilT 

or defendant. 

, Order Xin, rule 4 (1) (. 7 ) iw/rr/ the words "m the Judge’s own handwriting’’ 
ettv.-un the words “statement" •ind"oi iis having been so admitted.” 

Order XVI. 

RultL 

Tor Order XVI, rule 1 , tulxUtuU the loUowmg 

*1. (1) The Court may, in any suit or class of suits, require any party to file by a 
date to be fixed by the Court, a list of witnesses whom he proposes to produce j and 

• " > ,, • , • . -led envelop for such time as 

• • • ■ .. . , the latter shall not, except 

. » as witness any person whose 

. . ' . , . • • • .rties may, after the suit is 

. • ; 1 oflicer as it appoints in (his 

' . . , , ired either to give evidence 


, he Court, himself or by his 

. , ' . *. . . otficer of (he Court; but in 

, ' , ' ' , ’ . uriy or by his agent shall be 

. . • , . • fies such laymcnt before an 

this Order.” 

Obduu XVII. 

,.l.f./,he(ollo»inBl<.0,J.rXVir,r»k.,.. .ub .ok ..aj ,1,= ..M.j 

, • •• • , I V . . ion of the 

■■ ■ ' •• : • . * ' ■ . such day 

' ■ . . I. s » . . :re present 

, , • _ • ■ ' ■ e is either 

■ ^ • I * ■ ' . * • ■ . ■ ■ -h engaged 
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' son- 

ab!e . . . , or 

to comp])' ^yuh any previous order or lo perform any other act necessary to the 
further progress of the suit for which time has been allowed, the Court may, notwith- 
standing such default and whether such party is present or not, proceed to decide 
the suit on the merits.** 

Order XXI. 

In rule j, /or the word ‘‘district” where it occurs afitr the word “same** and 
“different,” rrarf “province.” 

To rule 6, add the following as sub-rule (2) and re-number 6 as 6 (i) : — 

“(2) Such copies and certificates may, at the request of the decree-holder, be 
handed over to him, or to such person as he appoints in a sealed cover to be taken 
to the Court to which they are to be sent.*’ 

In rule 11 /or clause (/) of sub-rule (2), subtlitute the following 
“(y) The date of the last application, if any.** 

In rule 17, sub rule (1}, delete the last sentence beginning with the words “and If 
they* and ending with the words “to be h^cd by 11” and substitute the following sen- 
tence in lieu thereof. — 

“and If they have not been complied with the Court may allow the defect to be 
remedied then and there, or may 6x a time within which it should be remedied ; and 
in case the decree-holder fails to remedy the defect within such time, the Court may 
reject the application.” 

/ft rule 22, /or the words “one year,” wherever they occur In this rule read the 
words "ihree years.” 

To sub-rule (2) of the rule addtht following proviso 

“Provided that no order for the execution of a decree shall be invalid by reason 
of the omission to issue a notice under this rule unless the judgment-debtor has 
sustained substantial injury by reason of such omission.*’ 

Jn rule 24 (3), after the words at the end of the sub-rule, *‘be executed,” n</(/ tho 
words, “and a day shall be specified on or before which it shall be returned to Court.” 
For the existing rule 25 (2), substitute the following 

“U) V^here the endorsement is 10 the effect that such oBicer is unable to exe- 
■ ■ . * personally or upon affidavit touching 

. ummon and examine witnesses as to 

/« rule 26 (3) /2r the words, “the Court may,” read Xhe words, “the Court shall 
unless good cause to the contrary is shown.” 

/fi rule 31, sub-rules (2) and (3) /or the words “six months’* rw^r/fVn/e the words 
“three months or such further time as the Court may, in any special case, for pood 
cause shown, direct.” 

In rule 3* (3), Jar the words “one year” substitute the words “three months,” 
and at the end of the sub-rule <«/j the words 'and the Court may also, for good 
cause shown, extend the time for the altacbment remaining in force for a period not 
exceeding one year.’* 

/f» rule 32 (4) /or the words “one year* substitute the words “three monihs, or 
such further time as may have been fixed by the Court under the previous 
sub-rule.” 

Jn rule 39 (5) delete the words “in the civil prison.” 

/fi rule S3, sub-rule <i) (i) in the /Am/ Awe, and in sub-rule (4) in the eighth line 
af/er the words “to such oiher Court” add the words, “and to any other Court to 
which the decree has been transferred tor execution.* 

, . . • • read the words, 


■ - • I lue in good faith 

. ..... —1 - ■ • . . « -- — - t r - -r s--, . iud against all 

other translerees from the Judgment-debtor from the date on which such order is 
made." 

•* ■ ■ ■ ■■ made to the Court under section 73, 

sub.: ; ..... of assets in respect of the propeity of a 
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jad;rosnt-dcb:or br A petjoa other thia the holJcr of the decree for the execution 
of which the orijiBa] orJer of AttAchmcal was pitscJ/ootice shall be sent of the sale 
ofhccf executinj ite decree. 

(0 Wlcrc- 

. (ij) the amaaa: decreed [which shall include the ameust ol any decree passed 
Against the same judemcol-dcbior, notice of uhich has been sent to the 
sale ofEcer under su^rule (l]] with costs and all char;;es and expenses 
. ftsahiaj from the attachment of any property ate paid into Court ; or, 

(/) sattsficiion ofthc d^ • : . . 

jodgment-debtor, : . f • .• 

sub-rtilc (i)], is : , ,, , i, ■ 

Couit ; or 

(r) the decree ^ncludinc any uccice passed against the same judgment* 
debtor, notice cf uhich has been sent to the sale officer under' sub-rule 
( 0 ). is set aside orteveiscJ. the attachment shall be deemed to bo 
withdrawn, and in the case of imntosable property, the uitlulrawal 
shall, if the judgment-debtor so desires be proclaimed at hts expense, 
and a copy of the ptoclamation shall be affixed in the manner pres- 
cribed by the last preceding rule.*' 

^/Ttife ^7 iulstituti the foilowing • 


the delivery of the properly 
case shall the sale become 


rule 68, /or the words “fifteen days" rroi/the words “seven days '* 

/'itule 6^ [j) for the word “seven" r/<«^the word “fourteen,’’ and aiUt the 
lolloping proviso , 
“Prorided that where the principal judgment-debtor or one of the princtpal 
judgment-debtors, if there are more than one, • > 
wurt may dispense tvith tlie consent oC the c • 
debtors who have failed to attend in answer to a .u • ‘ ‘ 


com 

ma] 


, IS sold, shall be 

• e judgment-debtor 

lurt to debar the 

decree-tjoyer from' puVchasing'lhe properly ; and me couri may, on such appU- 
cadon, cither debar the decree-holder from purchasing the propcity, or grant 

permission to do so OB such terms as may seem just.** 

In sub-rule (al (or the words “with such permission’ rtad the words the 
property sold." 

/^iufe^ysTaW^rthe words "being stored*' »««W the '-Je oaw 

to the Court tLl the crop can be sold to greater advantage in an unripe state. 

_ , * ■ , . . , ' • • s ru/c in a c.ito !n 

■ “ ’ . -ire such sale" read 

' i ‘ . . . rough the judgment* 

debtor’or’any Verson holding aa interest hi ihc 

To rule 90, add the Allowing second^roviso^.^, tnler- 

Prnvidrd also tbit no such appi ^ ^ ^ t-cen, uut was not put forward by the 

' ' .. f, ’ - Court shall' rn/rr/the wordi, "sub- 

... ■ ' . , wherever they occur, I'mer/ the 

In rule 98. "/f"' ij' and «//rr the words 'tbiriy days'* at the end of the rule 
words “or on his benan, ■“ 

C. P. Code —133 
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add [he words, “and may order (he person or persons whom tf holds rp*"onsibIe for 
. ' . ... ts, reason* 

■ ■ • ■ to him in 

• • ' rce and be 

■ ree-*' 

.' • • . . • i o read the 

woras in brackets “(other than the persons mentioned in rules 95 and 98 hereoij.” 

To order XX addihe following rules 

“104. The Court may, in the case of any debt due to the judgment-debtor {oihpf 
than a debt secured^ by a mortgage or a charge 00 a negotiable instrument, or a 
debt recoverable only in a Revenue Court) or anv mnvaMp nrnop'’'v •" 't’e 


accree ana tne cost of execution 

10$ If the garnishee does not forthwith, at within such time as the Court may 
allow, pry or deliver into Court the amount due from or the properly deliverable by 
him to the judgment-debtor, or so much as may be sufficient to satisfy the decree and 
the cost of execution anti does not dispute his liability to pay such debt or deliver 
such movable property or if he does not appear in answer to the 'b<» 


be irieu as inougti it were an issue in a suit ; and upon* the determination of such 
issue shall pass such order upon the notice as shall m just. 

107 , Whenever in any proceedings under these rules it 5s alleged or appears 

' It debtor property attacbed or sought to be 

00 , or that any third person has a lien or charge 
may order such third person to appear and state 
‘ such debt or property and prove the same, if 

necessary. 

108. After hearing such third person, and any other person who may subse* 
quently be ordered to appear, or in the case of such third or other person not 
appearing when ordered, the Court may pass such order as is hereinbefore provided 
or make such other order as it shall think fit, upon such terms inlall cases with 
respect to the lien, charge or interest, if any, of such third or other person as to 
such Court shall seem jnst and reasonable. 

109 Payment or delivery made by the garnishee, whether in execution of an 
order under these rules or otherwise, shall be a valid discharge to him as against 
'* ' ' ' r person ordered lo appear as aforesaid, for the 

zed although such order of the judgment may be 

. . . ...... . ..rra carrying on business Witbin the jurisdiction 

of the Court may be attached under these rules, although one or more members 
of such firm may be resident out of the jurisdiction : 

Provided that any person having ibe control or management of the partnership 
business or any member of the firm wiibm the jurisdiction is served nith the 
garnishee order, an appearance by any member pursuant to an order shall be 
sufficient appearance by the firm. 

lit. The costs of any application under these rules and of any proceedings 
arisiug therefrom or incidental thereto or any o^er made thereon, shall be in the 
discretion of ihe Court. 

;••* /.I 1 « •> . ' •' ied and determined 

■ • subject to the same 

... ...a as orders made in 

execution. 

Illuitration . — An application for a garnishee order is dismissed either on the 
ground that the debt is secured by a charge or that there is no prima facie evidence 
of debt due. This order is appealable as order in cxeciii''n. 
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113. All the raid in tlui Cole rcUiin; tosetrice upon either pUintifTi or defen* 
drait at the ailJieil filed or »uhie'{jenlly alicteJ under Order VII or Order VIII 
shall apply to all procccdin£s talen under Order XXXI or section 47. 

114. The folio wiog foiRi shall lie used under the protisions of rule 104 of Order 
XXI 

Suit no. or 19 


To 


Dtirct-hoUUr. 

JuJj;tntnt-JiblOr. 

Is due from you to the 


WilLSRts it is alleged that a debt of Rt. 
jodKoent dehlcr : 

Orihat }oj are liaVe to delts'cr l> (he abose-named judgment-debtor the 
property set forth in the sebe lulc hereto attached s «ahc notice that you are hereby 
required on or before the Jay of 19 1 to pay Ittlo this Court 

the uid sum of Rv to JcIiTcr or account to the nat:r of this Court 

fonhe motable pr-periy detail&l in the attached schedule, or oiherwise to appear 
is person or by adsocat*« vaV.I or autbotircd agent in this Court at 10-30 in the 
forenoon of the dsy alorcuid and iho« cause to the contrary, in default whereof .an 
order lor the piyracat of the said aim, or for the delivery of the sa'd property 
Day be passed ag sinst you. 

Dated this, diy cf *9 » 

Muniif 

SubtrJuuU /u(ige. 

At 


OftUCR XXV. 

ToOi 

, *^4) . . I 

ferred or .... s... - • , . . 

»ho ii sot already a pany to the suit, the Court may order such person to be mane 

ipUlotiffto ih^ silt !fhccoitscots.aolmay.e.therol.iso«nrnot^ 

yplicaiion of any defendant, order such person wubm a 'jj 

wurt in jivr sViiritv f^r rhi* nsvmcnt of all costs hlccly to be incurred by any 

' ’ ^ ^ tc shall be 

' ■ ead him as 

• ■ * url to give 

defendant. 

' -n claiming 

• I , 

any right to, or interest in, the property 10 suit." 

Order X.XVI. 

, subitituU a comma 

■ ■ Jirecl the party apply- 

/ other party to the 

* ’ . and issues.” 

Order XXXU. 

»» '“I- *■*" ''° 


fuwily no ptrson o.h.r lhan aucB gnarfian .ball 

I'aveofthe Coon. -nv oerson who is of sound nimd 

(t) Subject to the provisions of nd of a minor, unless the interest of 

‘ad bad attained majority may act as next IVi .fjjg |s ^ defendant, or the Court 

5“*^^ person is adverse to that Jj® "V?® * -fit to act. 
for other reasons to be recorded considers him u 


i0o4 
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'*(2) The Court'fee chargeable for snch service shall be paid in the case of suits 
when the plaint is bled, and in the case of all other proceedings when the process Is 
applied for.” 

Order V. 

Rule 15. — In rule 15 substitute the words “When the defendant Is absent or can 
not be personally served" for the words “Wnere in any suit the defendant can not be 
found.” 

Rule 17. — ^To rule I7i add the following proviso ; — 

‘'Provided that where a special service has been issued, and the defendant refu- 

< a copy as directed 


• regoing rules, cause 

: dia to be addressed 

— --- j ........Sj w. ba>>ies on business and 

sent to him by registered post prepaid for acknowledgment provided that such place 
IS a town or village in the Akola Revenue taluk. An acknowledgment purporting 
to be signed by the defendant 01 an endorsement by a postal servant that the 
defendant refused service may be deemed by the Court issuing the summons to be 
pritna facte proof of service.” 

Rule 25— In rule 25, substitute the word “may” for the word ‘‘shall’'. 

Rule 2SA — After rule 25. insert the following new rule 

"aSA. Where the defendant resides In British India but outside the limits of 
the Central Provinces, the Court, may, in addition to any other mode' of service, 
send the summons by registered post to the defendant at the place where he is 
residing or carrying on business. An acknowledgment purporting to be siRoed by 
him, or an endorsement by a postal servant that the defendant refused service may 
be deemed by the Court issuing the summons to be prima fade proof of service." 

Rule ad.*— In rule 26 insert the words “m addition to or io substitution for the 
method permitted by rule 25'' between the words ‘‘may’’ and ‘be sent." 

Order. Vll. 

the plaint or annex thereto a list of the 
- . . .. ■ • ■ '‘'‘'h It. 

(2} The chief ministerial officer of the Court shall sign such lists and the copies 
of the plaint presented under rule 1 of Order IV, if "on examination, he finds them 
them to he correct.” 

Rules 19 to 23 — Insert the folloiviog as rules >9 to 23 afier rule 18 

ill be accompanied by an address at 
. : plaintiff or the petitioner. The address 

I district in which the suit or petition is 
e party ordinarily resides, if within the 

• ir. This address shall be called the 
„ throughout interlocutory proceedings 

and appeals and alvo for a further period of two years from the date of the final 
decision and for all purposes including those of execution. 

*'20 Any patty subsequently added as plaintiff or petitioner shall in like manner 
file a registered address at the time of applying or consenting to be joined as 
plaintiff or petitioner. 


”■'(2) Where a suit is dismissed or a petition rejected under sub rule (i) the 

issal or the rejection 
■ • Court that he was 

, , , ddress at the proper 

. . ■ • . ' - -C-- such terms as to 

costs or otherwise as it thinks fit, and shall appoint a day for proceeding with the 
suit or petition. 

22. Where the plaintiff or the petitioner IS not found at his registered address 
and no agent or adult male member ofbis family on whom 3 process can be served 
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it rrete&t.t copy of the rnxcti lUU te affixed lotte cu:cr door of the boute and 
itr^ed'*^ ‘tail be Jetced ti Le ax t^tctkal a» »l ibe ptocest tad been renotially 

: 3 . «\ plaintiff or pemicaer »to withes lo cbacfic hit reglstctcd addtesj shall 
file a tetjfjtd pcii ico and ihc Ccutt shall direct the aracnJireni ofthe lecord accorJ- 
isjly. Nctce of Such pciiuon shall be Riren to such othir panits to the suit or 
protecdicji at the Court may deem it necessary to iaictm." 

Orprr VIII. 

RuUi 1 1 to 13 —After rule to insert the following rules l >— 13 
“ir. Etcry defendant in a suit or opjiosice party in any proceedings, shall on 
the i.rsi day of his appearance U Coari, file ao address lor service on him of any 
tobsequent process. The addicts shall be within the local linvfi of the Cisil 
• in which the 

• :es and llerar. 

■ good through- 

. • • of two )cais 

- ^ ...... .. .xecuiioQ. 

"<3 (1) II the defendant cr the opposite party fails to file a registered address 
at required by rule 11 he shall be liable, at the discretion of the Court to have his 
uefeace struck out and to be placed in the same position as if he had nude no 
defecce. An aider under this rule nuy be passed by the Court suo moiu or on the 
application of any patty. 

(2) Where the Court has struck out the defence under sub-iulo (i) and has 
Sojourned the heanng cf the suit or the proceeding and where the defendant or the 
or before such heating, appears and assigns sufficient cause 
tor hii failure to file the registered address he may upon such terms as the Court 
dvecisastocQstt or oiheruise be beard in answer to the suit or the proceediegs 
*3 if the defence had net been situck out. 

(}) Where the Court has struck out the defence under sub-rule (■) and has 
coasequenily passed a decree or order, the defendant or the opposite party, as the 
"3 C . vhich the decree or order was passed for 

• • ,• • • jf ; and if he files a registered address 

' I . « ••• • . by any sufficent cause from filing the 

.• • . iog aside the decree or order as against 

-r— •-vM ,c,...s oa .« -va.a .....s.wisc a$ It thinks fit, and shall appoint a 
day for proceedinr with the suit or proceeding : 


for service filed under rule'll." 


. , . . , .... - • aerely 00 the ground of 

• . . . -1 that the defendant knew, 

... • 5 of heating iu sufficient 

. • im 

Wbcie a summons has been served under Order V. rule 15, 
on an adult male member h.-ning an interest adverse to that of the defend.wi m 
the subjcci-maiicr of the suit, it shall not be deemed to have been duly served 

"liVjicTrtafh”/*?.™.''";.. was pr...mcd b, a™ sulbdsn. fto,.. 

appearing" ^tho words “there was sufficient cause for his failure to appear shall 

‘'Rl'S?;ihe«MnS.al.Oas.«lvn.lc.3(.)a«Jab« it, aJJ th, following 
“ “w'“Th=pVrv.iionsofscction5o( tl.«li.JianLin.nalion IX ol 190S, shall 

apply to applications under sub-rule Oh” 

' ORDSR XUI. 

Rule 9.-Add the following as sub rule (a) of rul« ? and tc-mimber the present 
lub-rulc (a) as sub-rule (5) J 
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s 'being slored’’ insert the 
be sold to greater advan- 

Rule 85. — In rule 85 of Order XXI, ibe following explanation shall be. added, 
namely: — "Explanahon, When an amount is tendered on any day after i p. m. 
but paid into Court on the next working day between 11 a. m. and i p. m. the 
payment shall be deemed to have been made on the day on which the lender is 
made.” 

Rule 89.— In sub-rule (1) of rule 89 for the words “any person cither owning such 
property or holding an interest therein by virtue of a title acquired be^re such 
sale" substitute the words "any person claiming any interest in the property sold at 
the lime of the sale or at the time of the petition, or acting for or in the interest of, 
such person.” 

Rule ga — After the proviso to sub-rule (1) of rule go, insert the following further 
proviso 

•■‘PrnvMfd Tl«n ihif no -innllz-illrtn (nr rifa bC 

. ‘ . -by 

' ■ . . , • ... jrds 

“subject to the provisions of rule $8(2)," 

Rule 94 . — In rule q 4 . add a comma after the word "sold” and insert the words 
‘*1^16 amount of the purchase money” between the word "sold” and the word “and.” 

' Rule g8. — In rule g 3 (a) after word ‘instigation in” both places when it occurs, 
insert the words “or on his behair* : and (b) after the words ‘‘thirty days" insert 
the words 

' "and may order the persons or persons whom it holds responsible for such 
resistence or obstruction topay jointly or severally, m addition to costs, reasonable 

: case may be, for the 
.e order made thereon 
ons as to appeal or 

it occurs in brackets 

OrdSr XXV. 

Rule r.— In rule c(t) insert the words "or that any plaintiff is being financed by a 
person not a patty to the suit" between the words “other than the property in suit" 
add ‘‘the Court may.” 

Rule a. — After rule 1 add the following new rule 

'*3. (1) Where any plaintiff has, for ibe purpose of being financed in the suit 
transferred or agreed to transfer any share or interest in the property in suit to a 
person who is not already a • ' . • , • 

made a plaintiff to the suit ii 

the ■ appUcaitoa of any del . , 

10 give security for the payment of all costs incurred and likely to be incurred ^by 
any defendant. In the event of such sccuniy not being furnished within the time 
fixed, the Court may make an order dismissing the suit so far as his right to or. 
interest in, the property in suit is concerned or declaring that he shall b^ debarred 


or interest in, the property in suit. 

(3} Any plaintiff or defendant against whom an order is made under this rule 
may apply to have it set aside and the provisions of sub-rules (3) and (3) of rule 2 
shall apply mulatis mutandis, to such application.*.' 

Order XXXIL 

Rules 3 and 4.— For rules 3 and 4 substitute the following : — 

"3. Where the defendant is a minor, the Court, on being satisfied of the fact 
of his minoiity, shall appoint a proper person to be guardian for fhe suit of 4uch 

minor. 
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4(1) Aajr perssa who ii of loaoi mind and bit xtuloci] majority may act as 
sext friend of a minor or as hii xuerdian for the sail : 

Trorided that ihe mictcsi of sjcH pc>sn.i ii not advene to that of llio minor and 
ibai he It noi, in the cate of a next Itteai, a defendant, or In the cate of a guardian 
for the sjit a p'aiotifT. 


• , ■ I • • .1 

■ I - —.1 , —t 

It It for the miaor'c welfare that another penon he permitted to act in either 
capacity.' 

Adi jr Hult t4.l. 1 4 A. ( I ) No person except the guardian appointed or declar- 
ed by competent authority, shall, without bit content, he appointed guardian for 
the suit. 

(a) An order for the appointment of a guardian for the suit may he obtained 
opsn application in the na.-ne and on behalf of the minor or by the plaintilT. 

(3) Unless the Court is oiherwite sausned of the fact that the proposed goardian 
has no iotcrest adverse to that of the minor m the matters in controversy in the 
tuit and that he ii a fit person to be sn appoinicd, it shall require such application 
w be supported by an atndav it \ crifjring the fact 

(t) No order shall be ma : • • ! i . 

for the suit of any perso.n, I • ... 

hy competent authority, excr •• • •*■ •• ' * 

and to any guardian of i..8 ,•.?_ .• 

or, where there is no such sruardian, the person in whose care the minor is, and after 
’ *• * . olice. 


s I 


Is (0 
con- 
any 


expenses of the minor de?cnda..* .« »— s..— . -e^-- * * *' • ‘ 

• adjusted in accordance with the final order passed so the suit in respect of costs 
Order XXXIX. 

Rule I.— lonile I U) iocIiuie(j)cimu ihe word. ‘’or wronsfully »old j” 

' t » . « .1 • ')rds ‘further 


, . is in danger 

order grant 
} confirming 

the sale held in cxecotioa of the decree until the disposal ol toe suit or until further 
Orders." 

' Order XLI. 

—•'(3) The Appellate 
■ ’ , • ndent against whom 


" ■w‘’Th“p™?ii7u.of.ce.i.u ior.l.cI.d,un Limi.aUuu AC, ,X «f .,05, .hC. 
®Pply to application under sub-rulo (i) » , , 

OkDKK XLV. 

. Rule , -For rub-rule (.) ol rule , »< Order XW. .he .oHuoini. ."b-rul.., .hell 
■ ' • • ’ 1* for ihn record, and 

' j . Iicarinz him accord. 


I • - I ' s • I (a), it shall direct 

• ,, -It ' . I ' — i: * r the said certificate 

notice lobe served on^ii'O • • .... - 
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Rule 7A.— After rule 7, insert the following new rule 7A 

'‘7A. No such security as is mentioned la rule 7 (!)> clause (a) shall be required 
from the Secretary of State for India ia Council, ori where the Local Government 
has undertaken the defence of the suit, from any public officer sued in respect of an 
act alleged to be done by him in his official capacity." 

Order XLViiI. 

Rule i.— To sub*rule {2) of rule i of Ordor XLVIII prefix the words "except as 
provided in Order 1V| rule i (a)" and substitute the word “the’’ for "The." 

APPENDIX E. 

Form No. 38. 

In form No. 38 insert the words '‘for Rs. *’ between the words "the 

purchaser" and "at the sale.” 

APPENDIX H. (Miscellaneous). 

Form No. xi. 

For form No. 11 subsiitute the following 

Notice to Minor Defendant and guardian. 

(Order 82, rule 4A.) 

(TV///.) 

To Minor Defendant. 

L.B»lly appointed 
Actual 

Proposed Guardian. 

Whereas an application has been presented — on the part of the pl^^ig 

on behalf of the minor defendant 

for the appointment of you..... as the guardian of the 

stttt c( the rnttwe .‘yew the said 

you . MaloeanePPoin . ted 

the proposed' guardian for the suit are hereby 

required to take notice that unless you, the proposed guardian* appear before 
this Court on or before the day appointed for the hearing of the case and stated 
in the appended summons, and express your consent to your appointment or unless 
an application is made to this Court for the appointment of some other person to 
act as guardian of the minor for the suit, the Court will proceed to appoint an 
officer of the Court or a pleader or some other person to act as a guardian to the 
minor for the purposes of the said suit which summons in the ordinary form is 
herewith appended. 

Given under my hand and the seal of the Court this day of >9 • 


APPENDIX X. 

Buies made by the Court of the Judicial Commissioner of Sind. 

Order IIL 

1 made to 
ed agent 
. specified, 

• :ss on his 

■ . >f sub-rule 


, * The portion in brackets should be scored out If no uotlOe is to issue to the 
minor defendant. 
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Order V. 

Ru:e:i.V-ln»efiihefollo«lni AtroleiiAinOrJcr V 

prtpMdpoit xchtnxir (ht dt/tndtnl rnajf U 

tidings 1/ pUuntiff lO dtutit 

Wbttc the pUictiff so dcufci* tlic Coui* ••» ' • ^ of the 

. . • - ■ ’ ‘ .... ■ . ■ place 

' .■ wUdS* 

■ ■ 1 I • ■ . ■ • j is the 

headquincr* of a district ora iccos^scj m 'l'hnc*^bc*exlcm 

taluka, or to which the provisions of thw rale ma^^oai {jj^hed in 

by a noti6cation by the Court of the Indiiial Comm ss •. , ijy 

the Sind olTiCiat Gaxettce. An acV • ^ /ii«< 

defendant shall be deemed by the < ^ ' thinks 

proof of service. In all other cases * • ^ urihcr 

fit and either declare the summons to — 

service as may in its opinion be accessary. 

Rule jt.-Add the follovrina as rule Jt ia OfJfJ ^ -T „ . . , ,5 returned 

“dl. ffa wmmons issued to a_ defendant rcsid g Df^^i^^^j service or 

unsersed, the Court may while issuing a , lh^t a coov of the summons 

ordering substituted service of the 5 residing Jnd be sent to 

be addressed to the defendant at the place '***®.* such place and the 

him by registered post, if there ts posul communicitioa between such piace 

place where the Court is siluatc." 

Order VII. 

• list of the 

, sent along 

• , idants ; on 

. . A . .. ..... I lint or ihe 

application made, the' Court may, by *, “ reason accept instead a 

nemberof the defendants, or for any other ‘“XJ " „adc, or of the relief 

like number of concise sutements of the nature of th« Claim maa , 

claimed io the suit presented along with the plaint. . V„ _ 

Rules ‘'Jt®’fi“Addthe folloviMngayutc$i 9 W S^io 

“ig. Address to be jiUd evtlk ^ ^ writing giving an 

original petition shall be accompanied by process may be made 

address at which service of DOt'«» jc I ' ® subsequently added shall, 

. . .. 


20, Nature of address to 1 ' 
ing rule shall be w 

suit or pcuuon is f 
at a place where a i 

21. Consequence 
fails to 61 b an addrt 


amiiff or a petitioner 
his suit dismissed or 

fails to 6 te an addrt ly apply for an order 

his petition rejected oy kuv. wv—v.-- - just, 

to that effect and the Court may mak ^ viAir/ of address.— -Whete a party^ iS 


prepaid tot been personally served. 

L S the notice Where a party eiiBages a P eader, 

„ the nianner prescribed by Order HI. rule 

■ ?d’:;e“.fs vh:Vat"rbe address to ■ to "r ito 

,urt d.recrs SM ^ party »>>» ' • ' ■ 


process "Vervice at the address in 

rftcoM ot? direct ibe amendment of t-a 


notice or 
5 , Unless 
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memorandum shall be given to such other parties to the suit as the Court may deem 
it necessary to iDform, and may be served either upon the pleaders for such, par* 
ties or to be sent to them by registered post, as the Court thinks fit 
' 2$- Rulet not binding On Court. — Nothing iq these rules shall prevent the 
Court from directing the service of a notice or process in any other manner if for 
any reasons, it thinks fit to do so. 

26. Applicability to notice undtr Order XXltTiileS si,— in these rules 
shall apply to notice prescribed by Order XXl, rule 22," 

Order VIIL 

Rules 1 1 and 12. — Add the following as rules 11 and 12 in Order VllI 

“ii. Parties to file address. — Every patty whether original, added or substi- 
tuted, who appears in any suit or other proceeding shall on or before the date fixed 
in the summons or notice served on him as the date of heariog, file in Court a 
memorandum in writing stating his^ address for service, and if he fails to do so be 
shall be liable to have his defence, if any struck out and to be placed in the same 
position if he had not defended. In this respect the Court may act two or on 
the application of any party for an order to such effect, and the Court may make 
such an order as it thinks just 

Provided that this rule shall not apply to a defendant who has filed a written 
statement, but who is examined by the Court under section 7 of the Dekhan Agri- 
culturists Relief Act, >879, or otherwise, or in any case where the Court permits 
the address for service to be given by a party on a dale later than that speci- 
fied in this rule. 

VI/ to address for service.— 
• y so far as may be, to add- 


Orobr IX. 

Rule 13.— Add the the following further proviso to rule 13 in Order X;— 

“Provded also that a decree passed shall not in the absence of good 

cause be set aside on the ground merely of irregularity in the service of the sum- 
mons unless upon the facts proved the Court is satisfied that the defendant did not 
have notice of the date of bearing in sufficient time to appear and answer the 
plainiifTs claim." 

ORDER XVI. 

Rule tA.-—Iaseit the fallowing rule i A after rule 1 in Order XVI 

'’lA. The Court may, on the application of any part for a summmons for the 
attendance of any person as a witness permit that service of such summons shall 
he effected by such party." 

Orork XX. 

Rule II (s).— Substitute for the words "and with the consent of the decree holder, 
"the words, and after notice to the decree-holder." 

Order XXI. 

Rule 24. — Insert the following as proviso 10 sub-rule fa) of rule 24 of Order 
XXI . . 

... ’ Judge may. in his special jurisdiction, 

• • * * c in the same district for execution by 

Order XLK 


deemed to require any notice to be served on or given to tlie legal representative 
of any deceased opposite pariy or deceased respondent where such opposite party 
or respondent did not appear, cither at the hearing in the Court whose decree is 
complained of or at aoy' proceeding subsequent W the decree of that Court.’* v , 
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Rule 38^— Interl »he followitijj as rule ^8 to Order XLl 

• • * (luring appillaii prccttdingi : — 

» » leeVU, iulei9 ot Order Vllt, rule 11, 

' or Order Vill, rule 13, shall hold 

* • >101; out of ihe original suit or petition, 

, -- •< addresses for service given by the 

opposite patties in the Court below and notices and processes shall issue from the 
Appellate Court to such addretses. 

(i) Rules 32, 23 and 3f of Otdtt VII shall apply, so far as may be, to appellate 
proceedings.” 

ORDSft XLff. 

Rule t (.») Read for the words “an order under rule 33 of Order XLI” the words 
• any otdei". 

Order XLVI. 

Rule 8— Insert the follouing at rule Sin Order XLVI 5— 

AppUcaldUf ruh o/OnZ/rA'i/^— Rule 38 of Order XL shall apply so far 

as may be, to proccedirgt under this order. 

ORDER XLVIL 

Rule 0/ru/ej.Jo/ O/’./rr Rule 38 of Order XLI shall 

Rppiy so far as may be, to proceeding under ibis order. 

Order LU. 

Rule I.— Add the following as Order LU 

Insert the following as Order LU !— 

r. AtpUtJihUl/ of rutt j8 of Ordtr XLI to precttdmgt un^tr uthon /// —Rule 
38 of Order XL! shall apply, so far as may be, to proceedings under section 115 of 
the Code. 

APPENDIX D. 

Insert the following note in red tnV in Forms Mos. 1, 3, 3. 5 and 6 of Appendix 
B to Schedule I 

“Also take notice that in default of jour filing an address for service on or be> 
fore the date meotioaed you are liable to have your defence struck out." 

APPENDIX XI. 

Buies made by the Court of the Judicial Commiseioner. Ncrth-We&t 
Frontier Provinces. 

Order III. 

Rule J. — And “Provided jlial the pleader is'aciing and not merely pleading for 
the party." 

Order V. 

Rule I $— For the words “where in any suit the defendant cannot be found" 
substitute “wbere the defendant >s absent from his usual place of residence.” 

,Rule 17.— Add “The signaluieof aheadmauof the village shall be obtained 
on’the summons and proclamatbn s^ll be made by beat of drum in the neighbour, 
'hood of ihe said bouse.” 

Order Vll. 

Rule U (3)— Add “And shall also produce such documents as are in bis' posses- 
sion or power." 

a proceeding 

I rocess may be 

' luently added 

be wltbln the 

• ■ • iled or, of the 

_ . , „ * : limits of the 

tJortb West frontier Province. 


f 
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21. Where a plainliff Or petitioner fails to file an address for service he shall 
be liable to have his suit dismissed or his petition rejected by the Court suo tnotu 
or any parly may apply for an order to that effect, and the Court may make such 
order as it thinks just. 

22. A party who desires to change the address for service given by him as 
aforesaid shall file a verified petition, and tho Court may direct the amendment of 
the record accordingly. Notice of such petition shall be given to such other parties 
to tho suit as the Court may deem it necessary tto Inform, and may be either served 
upon the pleaders for such parties, or be sent to them by registered post as the 
Court thinks fit.” 

Order VUL 

Rule i.—Add a sub-clause (a): — "The defendant at the time of presenting a 
vvritlen statement shall, where be relies on any documents (whether in his posses- 
sion or power or not) enter such documents in a list and produce those documents 
which are in his possession or power.” 

Rules II and 12. — After rule 10, add the following rules : — 

“n. Every parly, whether original, added or substituted, who intends to appear 
and defend any suit or original petition shall, on or before tbe date fixed in the 
summons or notice served On him as the date of hearing, file in Court a proceeding 
staling his address for service, and if he fads (o do so, he shall be liable to have 
bis defence, if any, struck out and to be placed in the same position as if he had 
not defended. In this respect the Court may act tuo mOht or on the application 
of any party for an order to such effect, and the Court may make such order as it 
thinks just. 

12. Rules 20 and 22 of Order VII shall apply, so far as or ay be to addresses for 
service, filed under the preceding rule.** 


Rule 13, i 
merely on the 
satisfied for re, 
hearing in sufi 


Order IX. 


ORDER Xlll. 


■ • • ■ ed by the parties or their pleaders 

... i... ....... .rderyandS; provided that alter the 

settlement of issues the Court may fix a date not being more than 30 days after such 
settlement, within which the parties may present supplementary lists of documents 
on which they rely.” 


Order XVI. 


• ■ . ' 30 days after the 

■ , ■ • nesses whom ‘they 

4^., ■ . . • • • those contained in 

the said list, except with tbe permission of the Court and after showing good cause 
for tbe omission of the said witnesses from the list ; the Court granting such per- 
mission shall record reasons for so doing. 

(3) ' On application to the Court or sue 
parties may obtain summonses for persons 
In Rule 8. Add “Provided that such • 

service to the parly calling the wiinesu.., — — — . _. - 

sufficient proof of service : provided limber that he shall, for sufficient reason, 
be entitled to apply, to tbe Court fo have the summonses served through its 
agency.” 

Order XXI. 

Rule 6. Read R. 6 a% R. 6 (/} andaddtJu following iub-ruh 6 (s) 

(2) Such copies and certificates may. at the request of the decree-holder, be 
handed over to him or to such person as be appoints in a scaled cover to be taken 
to the Court to which they arc to be sent.*' 

Rule 16. For the Jirit provitO to role 16 iuitliluU the following ptovtiO : 
’‘Provided that where the decree or such interest as aforesaid has been trans- 



App. XI ; Rule 7.j ths woRnc u’bst FBOjfTiER trovinces Acr. 


1065 


fared by a$&;^nmenl, noiice of such appltcatioo thall Ic gi\cn (o ihe transferror; 
and unless an allUaMt by itie iraasferror admiiiing the transfer is presented with 
the applicu'on the decree shall not be executed, until the Court Ws beard bis 
objections 'if any' to its execution. 

Rule 31 .— For the uords *'onc year” wherever they occur in Rule li read 
‘two jears.* 

RuleiS— /fl tuyru't (}) of R. i6 /or t/it ttfOnit ''the Court may" iubititute 
iht words “the Court shall, unless good cause to the contrary is shown.'* 

Uuie 31.^//$ lub-ru/rj la}Anii (3) of H. 31 forlhe words •‘sia moatbs" suhsiiMe 
iht words “ihric months” and and at sui ruU {<) 

* (4) The Court may on application extend the period of three months mentioned 
in sub-rules and to such pcciad, not exceeding six months in all as it may think 
6t." 

Rule 31. In tuh-ruU {i)or R- it. /or the words "tot one year" substitute the 
nords ''for three months or such further period not exceeding one ) ear in the whole 
as mav hr fixed hv ihe Court.’’ 


• * * • • ■ tock or 

articles whichcannoi conveniently be removed, and the attaching officer docs not 
■ . • , ■*. *• he village or place where 

swell other respectable 

•. s • : the ordeis of Uie Court, 

AVy^persoa'who has $0 uudcrtakeo to keep attached property may be proceeded 
against as as a surety undir section MS of th® Code and shall be liable to pay in 
executian piocecdinss the value ot aoy .uch piopeny tviltully lost by biitfi 

. . .... .1.. ..I «.-«and in sub-rule (4) in the 

. . ' s/ordt "or to any other Court 

sulsUtute the words “in the 

•• •' * ■ • tttoV' read “after receipt 


ot hei 

R • 


• ot'uer 9U.1U »«.»v — -®- . fof ''wlue m good faith 

1 rnnv ofthe ordcris affixed oa the property and against all 


iogsuch'apDiicariontheCourtshalldwect wbciner tne anacninem cx.mu.uc 

orceaL iS the absence of any such direction the aitachmem shall be deemed to 

• ' ' r iTj-juJe ( 3 ) of rule 66. 

. itself to give 113 ovrn esii* 
shall include the estimate, 


" “ruiS 68^/« «. 63 lar Iht teperf-lPiily ’ '»« .P'1 "fifleco” 

''‘“‘RuXtS-Intuh-ntUl.iltJ R- 6g, tor Iht rtord -eeveo- xubslilule Iht wd 

••.hiiiyaniadd ' wv'" 

“Provided tba 
who has failed to 
Rule 

“72 (0 'f.K 5 

competent to bid 
Court, provided 1 
sufficient cause, 

In sub-tult {t/ !''• ’ • 

’’"’S?;/ ( 31 - 

C. P. Code — 134 
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IJIB CODB OF CIVIL PROCtDlRE. (App..Xll'. 

Rule 75.— //» (J) 7j tf///r "being stored” add the word; 
‘‘or can be sold to greater advantage m an unripe state.” 

iKM\%Z%—Insut-ruU{\)oJR.Sgiorthe wordt "either owning before such 

. ' • : the lime 


■ , ^ - .1 the appli* 

cant could have put forward before the sale was conducted”. 

Rule 98.— /rt R. gS alter the words “at his instigation” wherever they occur add 
the wordi''QT and ajter.the words “in the civil prison’* the words 

“at the expense of the Crown." 

'RuW R. gg for the words “other than judgment-deblor'*, substitute the 

words ' other than the persons mentioned in rules 95 and 9S''. 

RULB XXXII. 

Rule I.— the following paragraph shall be added t— 

"Suebperson may be ordered to pay any costs in the suit as if he were the 
plaintiff.” 

Order XLI. 

Rule 14.— Add the following proviso to sub-rule (1) : — 

“Provided that with the permission of (he Court no notice need be served upon 
a respondent who was a proforma defendant in a suit which was decided eX parte 
against him.” 

Rule 38 — Add the following rules 

“38. (i) Ap address for service Sled under Order 7, R. 19, or Order 8, R, u, or 
' ' . • 't aold good during all 

. ► for service given by 

* ■ sses shall issue from 

(3P Rules 21 and 22 of Order 7 shall apply, so far as may be, to appellate 
proceedings.— 


APPENDIX XH. 

BENGAL, AGRA,* AND ASSAM CIVIL COURTS ACT. 
ACT NO- XII OF 1 887- 
RscstvsD Tits G.-G’s ASSENT ON lira March, 1887. 

An Act to consolidate and amend the Law tdaUng to Civil Courts 
in Bengal^ the North IVcstern Provinces and Assam. 

Whereas it is expedient to consolidate and amend the law relating to 
Civil Courts in Bengal, the North-Western Provinces and Assam ; It is hereby 
enacted as follosvs 


Title, extent, and commence' 
meat. 


CHAPTER 1. 

PrSLIUIHAUY. 

]. (1) This Act may be called the Bengal, 
“Agra"* and Assam Civil Courts Act, 1887. 


by the I ■ • . ' s • 

Weslerr ' . . ^ > 

of those territories as for the time being are not subject to the ^ordinary civil 
jurisdiction of the High Courtf and, 

(3) it shall come into force on the first day of July, 1887. 


* The words wiihin quotatioos have been substituted by Act 16 of ipti. 

+ Here the words “and except ihc Jhausbi Division” have been repealed by the 
Ncrih-Weslern Provinces and Oudh Act (XX 0/ 1890), s 9. 
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2. (1) \Repci 2 lcd by .Ut Xfl oj tSgi\. 

(2) * All Coaris co^s^italc I, appointments, ooaiinalions, rules and orders 
nude, jatisdicltoa and powers conferred and lists published under the Bengal 
Civil Courts Act, IS71, or any enactment thereby repealed, or purporting ex* 
pressly or impliedly to have been so constituted, made, conferred and published 
shall be deemed to hare been respectively constituted, made, conferred and 
published under Ibis Act ; and 

(3) Any enactment or document referring to the Bengal Civil Courts Act, 
1871, or to any enactment thereby repealed, shall be construsd to refer to this 
Act, or to the cotrespanding portion thereof. 


CHAPTER 11. 

CossiiiuiiOH OP Civit. Courts. 

3. There shall be the following classes of 
C1.S5M ol Coun,. C,,i, ,h„ Act, lumcly 

(1) the Court of the Dls'rict Judge ; 

(21 the Court of the Additional Judge ; 

(3) the Court of the Subordinate Judge ; and 

(4) the Court of ihe Munsif. 

T,:., • . f j 4. ‘’The I.ocal Governnicnt may, alter 

.od SubotdicL J«ds« a\d Dtslttct JudgM, Subordinate 

Monsifsa * ^ Judges and Muosifs now fixed, r 

5. ( Number of Munsifs.J RepeMcJ by Act IV oj tgt4. 

6. (1) Whenever the olBce of District Judge or Subordinate Judge is 

rx* , • a vacant by reason of the death, resignation or 

subordinate Jodgfa. ‘ “f 01 other cause, or when- 

' ^ ever ‘an increase in the number of District 

or Subordinate Judges his been made under (he provisions of section 4”t 
the Local Government may fill up the vacancy or appoint the additional 
District Judges or Subordinate Judges, as the case may be. 

(2) Nothing in this section shall be construed to pres’ent a Local Govern- 
ment from appointing a District Judge or Subordinate Judge to discharge 
for such period as it thinks fit, in addition to the functions devolving on 
him as such District Judge, o; Subordinate Judge, all or any of the functions 
of another District Judge or Subordinate Judge, as the case may be. 

7. (i) Whenever the office of Munsif is vacant, or whenever the Local 

. . Government increases the number of Munsifs, 

Vacancies among Munsifs. High Court shill nomiuale such person as 

it thinks fit to be a Munsif, and the Local Government shall appoint him 
accordingly. 

(2) The Local Government may, after consultation wilh the High Court, 
and “subject to the control’’} of the GovcrnorGeneral in Council, make 
rules as to the qualificitio.is of persons to be appointed to the office of 
Munsif* 

(3) When rules have been made under sub section (2), a person shall 
not'^be nominated under sub-section (1) unless he possesses Iho qualifications 
required by the rules. 


* Here the "ord "nui' rcpeaica oy <»« .vii occa otnmea. 

. vvithia quotations have been substituted by Act 39 of 19*0. 

I Words within quotations base been substituted by Act 4 of 1914. 
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THE CODE OP CIVIL PROCEDURE. 


[App. xii. 


Administrative 

Courts. 


tact Court. 


8 . (i) When the business pending before any District Judge requires 

the aid of additional Judges for its speedy 

Additional Judge. disposal, the Local Government may upon the 

recommendation of the High Court* appoint such additional judges as may 
be requisite. 

( 2 ) Additional Judges so appointed shall discharge any of the functions 
of a District Judge which the District Judge may assign to them, and, in the 
discharge of those functtonsi they shall exercise the same powers as the 
District Judge. 

9. Subject to the superintendence of the High Court, tbe District Judge 

, , shall have administiative control over all the 

con ro 0 Courts, under this act within the local 

limits of his jurisdiction. 

10. (1) In the event of the death, resignation or removal of the District 
Judge, or of his being incapacitated by illness 
Or otherwise for the performance of his duties 
or his absence from the place at which his 

Court is held, the Adduiona Judge, or, if an Additional Judge is not present 
at that place, the senior Subordinate Judge present thereat, shall, without 
relinquishing his ordinary duties, assume charge ot the ofSce of the District 
Judge, and shall continue in charge thereof until the office is resumed by 
the District Judge, or assumed by an officer appointed thereto. 

(2) While in charge of the office of the District Judge, the Additional 
Judge ot Subordinate Judge, as the case may be, may, subject to any rules 
which the High Court may make in this behalf, exercise any of the powers 
of the District Judge. 

11. (1) Iri the event of the death, resignation or removal of a Subordinate 

.p . Judge, ot of bis being incapacitated by illness 

vfei'lfl? o! oihcfwise for the performance of his duties, 

S uLi « “f »i>sence frL the place at phich 

^ ’ his Court is held, the District Judge may 

transfer all or any of tbe proceedings pending in the Court of the Subordinate 
Judge either to his own Court or to any Court under bis administrative 
control competent to dispose of (hem. 

(1) Proceedings transferred under sub section (i) shall be disposed of as 
if they had been instituted in tbe Court to which they are so transferred : 

( 3 ) Provided that the District Judge may le-iransfet to the Court of the 
Subordinate Judge or his successor any proceedings transferred under sub" 
Section (1) to his own or any other Court. 

(4) For the purposes of proceedings which are not pending in the Court 
of the Subordinate Judge on the occurrence of an event referred to in sub' 
section (I), and with respect to which that Court has exclusive jurisdiction, 
the District Judge may exercise all or any of the Jurisdiction of that Court, 

12. (t) A District Judge, on tbe occurrence wiihin the local limits of 

_ . . his jurisdiction of any vacancy in the office 

charge of office Qf Munsif, may appoint such person as he 
thinks fit to act in the office until that person 
is relieved by a Munsif appointed under section 7, or his appointment is 
cancelled by the District Judge. 

(2) Tbe District Judge shall forthwith report to the High Court the 
occurrence of every such vacancy and the making and cancelling of every 
such appointment. 


Cerula words alter this repealed by Act 16 of I 9 tt have been omitted. 
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t3. (i) The L'ical Govctntacnl may, by notification in the Official 
Po»er to fic I*:il Itmiti of Caacitc, fix ani alter the local (inittj of ihs 
iotis.3iciioiofCojrti. jatiidiction of any Ciiil Coart under this Act. 

(2) If the same local jjtiiliction if asiijncd to two or more Subordinate 
J“cgci, or to two or more .Munjifi, the Dutrict Judge may asiign to each 
ofiheni lach civd butlnesi cognixiblc by the Subordinate Judge or Munsif, 
u the case may be, at subjict to any general or special ordert of the 
Hjgh Court he ihinbi fit. 

(3) When cjrd bjiincjt ariting in any local area it asrigned by the 
pntrict Judge under lub-tcclion (2) to one of two or more Subordinate 
Ju-ges, or to one of two or more Munsifs, a decree or order passed by the 
Subordinate Judge or Munsif shall not be invalid by reason only of the 

in which it was made having amen wholly or in part m a place beyond 
the local area if that place is within the local limits (ixed by the Local Govern* 
“eni under sub section ( i J. 

(4) A Judge of a Coutt of Small Causes appointed to be also a Subordi* 
oate_ Judge or Mansif is a Subordinate Judge or Munsif as the ease may be, 
within the meaning of this section 

(3) The present local limits of the jurisdiction of every Civil Court under 
dlls Act shall be deemed to bate been fixed under this section. 


14. The Local Government may, by notification in the official Gazette, fix 

pu r . , and alter ihc place or places at nhiebany Civil 

1 uce of s.t.iog of Courts. court under this Act is to be held. 

(s) All the places at which any such Courts arc now held shall be deemed 

to have been fixed under this section. 

15. (i) Subject to such orders as may be made by the Governor-General 

V,., • , - in Council, "m the case of the High Court at 

canons of Couris. Calcuila and by the Local GosernnieiU in other 

cases,*' ♦ the High Court shall prepare a list of days to be observed in each 
year as close holidays in the Civil Courts. 

(2) The list shall be published in the local Official Gazette 

(3) A judicial act done by a Civil Court on a day spicified in the list shall 
not be invalid by reason only of its having been done on that day. 

16. Every Civil Court under this Act shall use a seal of such form and 

Seals of Coucts. dimensions as arc prescribed by the Local 

Government. 


Continuance of proceedings 
of Courts ceasiDg to have 
jurisdiction. 


17. (1) Where any Civil Court under this Act has from any cause 
ceased lo have juiisdiclion with respect to any 
case any proceeding in relation to tlnat case 
which, if that Court bad not ceased to have juris- 
diction, might have been had therein may be liad 
' the former Couit his been lr.insreired. 

• s to cases for which provision is made in 

3c of Civil Procedure, or in any other 
enactment for the time beiog in force. 


CHAPTER III. 

OrOINARV JUR1SD1CT10.V. 

18. Save as otherwise prowded by any ciuctment for tbe^ time b. 


Extent of original jurisdic- 
iloa of District or SuborJi* 
natc Judge. 


force, ibc jurisdiction of a D.sirict Jw''-uCr 
Subordinate Judge extends. subjv(,i i;.., 
provisions of scctiou 15 of j].,, yf 


words wiihio quotauoni have b:en added by Act 31 of i 


* The 
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THE COOS OP CIVIL PROCBDUKE. 


[App. XII. 


Suspension of Subordinate 
Judges by High Court. 


27. (1) The High Court raAy, whenever 
it sees urgent necessity for so doing, suspend 
a Subordinate Judge. 


( 2 ) Whenever the High Court suspends a Subordinate Judge under sub- 
section (t), it shali forthwith report to the Local Government the circumstances 
of the suspension, and the Local Government shall make such order with 
respect thereto as it thinks fit. 

, 28. ( 1 ) The High Court may appoint a 

Suspension or removal 01 commission for enquiring into alleged miscon- 
Munsifby High Court. duct of a Munsif. 


(2) On receiving the report of the result of the inquiry, the High Court 
may, if it thinks fit, remove or suspend the Munsif. , 

(3) The provision of Act No. XXXVIl of 1850 (for regulating inquiries 
into the behaviour of public servants) shall apply to inquiries under this 
section the powers conferred by that Act on the Government being exercised 
by the High Court. 

(4) The High Court may, before appointing the commission, suspend the 
Munsif pending the result of the inquiry. 

( 5 J The High Court may, wrthoat appointing a coaimissiotT, nrniove or 
suspend a Munsif. 

29. (0 A District Judge may, whenever 
Suspension of Muusif by jje sees urgent necessity for so doing, suspend a 
District Judge. Munsif uodet bis adminisiralive conirol. 


(2) Whenever a District Judge suspends a Munsif under subsection (1), 
he shall forthwith report to the High Court the circumstances of the suspen* 
sion, and the High Court shall make such order iriih respect thereto as it 


thinks fit. 


CHAPTER VI. 

McNISTBRIAL OfFlCBRS. 

30. District Judges shall appoint the tuinisleiial officers of their Courts, 
^ , aod, subject only to the control of the local 

of’’ remove or suspend those 
Disuict Court. officers or fine them in an amount not exceeding 

one irootb’s salary. 


Appoiniment .and removal of 
ministerial officers of ocher 
Courts. 


31. (i) The ministerial officen of (he 
Civil Courts subject to the administrative 
control of the District Judge shall be 
appointed— 


(n) in the case of an appointment not likely to last, and not lasting 
longer than two months, by those Courts and 
(i) ill any other case, by the District Judge. . 

(2) An Additional Judge, or subordinate Judge or Munsif may, by order, 
remove, or suspend or fine in an amount not exceeding one month’s salary, 
any ministerlM officer of his Court who is guilty of misconduct oc neglect m 
the performance of the duties of bis office. 


Appointment and removal of 
miaisierial officers on join; 
establishments. 

Courts than one, namely : — 


32. The provisions of the two last 
foregoing sections shall be subject to the 
following modifications in their application 
to ministerial officers employed by more Civil 


(<j) appointments not likely to last, and not lasting longer than two 
months shall be made by the Court of the highest class among 
those Courts, or, where there is no difTereiice in class among those 
Courts, by the senior among the presiding Judges thereof ; and 
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(i) such minislctlal officers may nol be tenioved or suspended by any 
Court except the Court vhich under clause (a) of this section, 
*s for the lime being charged viih the duly of making appoint* 
ments to fill temporary vacancies. 

33. The District Judge, subject only to the control of the Local Govern* 

General powiri of District or remove any 

Judge. mmislenal oificcr to whom section 31 or section 

32 applies, and may, on appeal or otherwise, 
reverse or modify any order made under either of those sections by any Court 
under his adminisiratise control. 

34. (1) The Local Gp.vcrnmcnt may. at the instance of the High Court 

Transfrp nf °r 0^ ^ Disttict Judge, transfer a ministerial 

cers. ' olBcer from any Civil Court under this Act to 

any other such Court : 

“Provided that the Local Goveroment may. by notification in the local 
official Gazette delegate to the High Court Us powers under this section.*'* 

(3) The District judge may transfer a ministerial officer from any such 
Court within the local limits of hts jurisdiction to any other such Court 
within those limits. 


Recovery of fines, 
of the person fined. 


35. Any fine imposed under this Chapter 
may be recovered by deduction from the salary 


CHAPTER Vil. 


SuePLBMtNTAL PrOVISIOS'S. 

36. (1) The Local Government may invest with the powers of any Civil 
n , , . Court under Ibis Act, by name or in virlue of 

Power to confer of Civ I 
Courts on officers. * 


(a) any officer in the Chulia Nagpore, Sambalpore, Jalpaiguri, or 
Darjeeling District or io any part of the territories •adminis- 
tered by the Chief Commissioner of Assam, except the district 
of Silhat, or, 

Ci) after consultation with the High Court, any officer serving in 
any other part of the territories to which this Act extendi, and 
belonging to a class defined in this behalf by the Local Govern- 

(2) Nolliinr/n sections 4 to 8 (both inclusive) or sections 10 to 12 (both 
inclusive) or sections 27 to 35 (both inclusive) applies to any officer so 
invested, but all the other provisions of this Act shall, so far m those provi- 
’ ■ be were a Judge of tha 


(a) of sub section (1) the 
:e officers invested with the 


pow’ers'ora Munsif, the officer invested with the powers » ^«tricl ^ 

mav with the previous sanction of the Local (^ternment, delegate his 
may, witn , P of section 13 to an officer invested with the 

^iwerrof f Subordinate Judge or to one of the officers invested with the 

powers ijce at rvhich the Court of an officer inscsted with powers 

„ .action (1) IS to be held bas not been fixed under section H. the 

SS .^"5 be held al it-y °‘ 


I Cer'tl?n'’»«ds iXer'th?! have been onuited b, Act 38 of i9!o. 
C. P. Code— 135 

i 
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lApp. XIII. 


37. (I) Where in any suit or other proceeding it is necessary for a Civil 

Certain dedsion/tn be ae- I'S.ramg sneceSj 


cording to native law. 


sion» inheritaace, marriage or caste or any 
religious usage or institution, the Muhammadan 
law in cases where the parties are Muhammadans, and the Hindu law in 
cases where the parties are Hindus, shall form the rule of decision, except in 
so far as such law has, by legislative enactment, been altered or abolished. 

(2) In cases not provided for by subsection (1), or by any other law for 
the time being in force, the Court shall act according to justice, equity and 
Tgood conscience. 

r , ... • 38. (i) The presiding officer of a Civil 

Jhi*'they°.re'’imer«?td. ' Court shall not tty any suit or other proceeding 
' to which be js a party or in which he is 

personally interested. 

(2) The presiding officer of an Appellate Civil Court under this Act shall 
not try an appeal against a decree or order passed by himself in another 
capacity. 

^ (3) When any such suit, proceeding or appeal as is referred to in sub- 

section (0 or sub'SectioQ (2>, comes before any such officer, the officer shall 
forthwith transmit the record of the case to the Court to which he is imme- 
diately subordinate, with a report of the circumstances attending the reference. 

(4) The superior Court shall thereupon dispose of the case under section 
25 of the Code of Civil Procedure. 

(5) Nothing in this section shall be deemed to affect the extraordinary 
original civil jurisdiction of the. High Court. 

39. For the purposes of the last foregoing section the presiding office: 

® subject to the administrative control 
DUirici Cuin «>e DUtikt Judge shall be deemed to be 

< > ' ' immediately subordinate to the Court of the 

District Judge, and, for the purposes of the Code of Civil Procedure, the 
Court of such an officer shall be deemed to be of a grade inferior to that of 
the Court of the District Junge, 

..... , , „ . 40. (1) This seciion and sections l5, 32, 

caPcSs"„r1malVSau"I“‘ ”, 38 aud 39 apply 10 Courts pi Small Courts 
constituted under the Provincial Small Cause 

Courts Act, 1887. 

(2) Save as provided by that Act, the other sections of this Act do not 
apply to those Courts. 


APPENDIX XIIl. 

BOMBAY CIVIL COURTS ACT. 1869 * 

ACT No. XIV OF I869’ 

Rbceived tub G.-G’s Assent on tub 19Trt March, i869. 

An Act to consolidate and amend the laio relating to the District and 
Subordinate Civil Courts in the Presidency of Bombay, 

Wkbrbas it is expedient to consolidate and amend the law relating to the 
p . , district and other subordinate Civil Courts in 

mambiq. jljg Presidency of Bombay ; It is hereby enacted 

as follows 

* 3, 12 to 20, ar, 32, 35 to 37, 40 and 43 have since been extended to 

the Piovincc of Sindh by notifications under the SebeduUd Diitricts Act {XIV of 

1874). 
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PART I. 

Pkbliminary. 

1 . This Act may bs called /‘Vhe Bombay Civil Courts Act. 1869 ’' : and 

Short liile. territories (other than 

Exicnu 2 »jndh> under the government of tha Gowmor 

CMP,Mcd„roi,nowmfcicc ">=Codeor 

Council inay, by notification in the Govern, 
o any other of the territories under such 
!> r » * c is not m force or to Sindh.* 

2. [ Hc/taUJ by Aci XIV of ISTO. } 

PART II. 

District and Sadar Station. 

3 . The Governor of Borntwy in Council may, from time to time, by 

Alieration and creation of *'°tificaiion in the Government Gazette, alter 
°'»ticis, (he limits of existing zilas (which shall hereafter 

the purposes of this Act. district for 

4. TheGo\crnor of Bombay in Council may also, from time to time, by 

Position of sadar staiiaa notification in the Government Gazette, alter 

and fi, u,- position of the sadar station in any district, 

ana tix the position of the sadar station in any new district. 

PART III. 

District Courts. 

6. There shall be in each district a District Court presided oyer by a 
District ludees District judge. He shall 

, bo appointed by the Governor of Bombay in 

Council by whose authority only he shall be liable to be suspended or re- 
moved from his appointment. 

6. The District Judge shall ordinarily hold the District Court at the sadar 
Situation of District Court. station in his district, but may, with the pre* 
vious sanction of the High-Court, hold it else- 
where within the district. 

Oxiciaal of ni«. The District Court shall be the principal 

trict Cour/ Court of original civil jurisdiction in the dis* 

tnct, within the meaning of the Code of Civil 

Procedure. 

8 . Except as provided in sections 16, 17 and 26. the District Court shall 

... be the Court of Appeal from ail decrees and 

Hu appellate junsductioa. orders passed by the subordinate Courts from 
which an appeal lies under any law for the lime being in force. 

NOTES. Vide 13 Bom. L. R. 158 ; 12 B. 673. 

9. The District Judge shall have general control over all the Civil Courts 

, , . .. .r and tbeir estabiisboicnt within the district, and 

Control and inspection 0 / jj ^is duty, to inspect or to cause one 

of his assistants to inspect the proceedings 
of all the Courts subordinate to him, and to give such directions with respect to 
matters not provided for by law as he may think necessary. 


* Sections 3. 4. m «• *3. 3J. 35 w 37. 40 and 43 have lince been extended to 
the province of Sindh by noiificaiioas under the Scheduled Districts Act{XlV 
of 1874). 
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The District Judge shall also refer to the High Court all such raattets 
as appear to him to require that a rule of that Court should be made thereon. 

10. The District Judge shall obey all writs, orders or processes issued 

Writs and orders. to him by the High Court, and shall make such 

returns or reports thereto under his signature 
and the seal of the Court as the exigencies of the case require. 

He shall further furnish such reports, and returns and copies of proceed- 

Reports and retnrns “ '^1 Court or 

the Governor of Bombay in Council. 

11. The District Judge shall use a circular seal, two inches in diameter 

Seal of District Judge. which shall bear thereon the Royal Arms with 

the following inscription in English and the 
principal language of the district— “District Court of.”. 


PART IV. 

Joint Judcbs. 

'12. The Governor of Bombay in Council may* appoint in an district 

Power to appoint' Joint “ .’'i* 

Judges. extensive powers and a concurrent jurisdiction 

with the District Judge, except that he shall 
not keep a file of civil suits, and shall transact such civil business only as he 
may receive from the District Judge or .as may have been referred to the Joint 
Judge by order of the High Court.* 

13. AH Regulations and Acts now or hereafter in force, and applying 

E„a=tn..„t.app.,.d.o Join. jS^r'ju^^i,' Jn'd'VhTleS 

loitu judge’s seal. Judge shall be the same as is used 

by the District judge. 

PART V. 

Assistant JuooBs. 

14. The Governor of Bombay in Council, under the general control of 

_ • . A • . the Governor General of India in Council, may 

Powor to appoint Assistant D^i„ct 

' r ' Judges, and may suspend or remove from bis 

appointment any assistant so appointed. 

15. An Assistant Judge shall ordinarily hold his Court at the same 

- A • . . place as the District Judge ; but he may ho d 
iSccri bis Court elsewhere within the district, when- 

Judges Court. District Judge shall, with the previous 

sanction of the High Court, direct him so to do. 

10. The District Judge may refer to any Assistant Judge subordinate 
rA • to him original suits of which the subject mailer 
Original Jurisdiction of Assis- Bonnot amount to 10, OX rupees m amount or 
an ju ge. value, and miscellaneous applications not being 

of the nature of appeals. 

The Assistant Judge shall have jurisdiction to try such suits and to 
dispose of such applications. 

Where the Assistant Judge’s decrees and orders in such cases are appeal- 
able, the appeal shall lie to the District Judge or to the High Court according 


Here certain words repealed by Bom. Act i of 1910 have been omlilcd. 
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THt tOMDi\ CIVIL ^VKTS ACT. 


U:«r «Jofi no: cr 5,CCO 


AppelUte jutisdictisa 
Assistiui jajge. 


ss the i=C3ct or raise cf the sshjoc:-e 
rspets.* 

The Auisuni Jjige ibill wh:ri CirectsJ by ihs Dlitru: Jsice to io c.\ 
liso tike criJsace on a;i?:«.:JUoa for ctttiaciui uaisr Act Xo. XX cf l^o4 

[jer the fo/» *•/ tie fentt ztxJ .-f niu^rs 

i% the Prtiiiency a) Bamtjy), aaJ shall fotvaiJ it with h.$ cplnica ihiicca 
for the daal orders of the D. strict Jadgc. 

Notes.— I7/c 16 B 277 : 3oB. 371 ; 32 B- 634. 

17. The Goremor of Bosbay in CousctI ciay, by noticcotioa ia the 
Government Gatette. etaposrer any Assistant 
Jui^e to Uy such appeals from the dixtreea and 
orders of the Subordinate Courts as vould lie 

to the District Judge, and as may be refened by him to the Assistant Judge. 

Decrees and orders passed under this sectioa by an Assistant Judge shall 
hare the same force, and shall be subject to the same rules, as regards 
procedure and appeals, as decrees and orden passed by the District Judge.” 

NOTE.— 15 B. 107, 

18. A person hUing the oiBcc of .\sststani Judge, on whom the povrer 

Co., ..f .... . of heating appeals has once been conferred 

Jndst-. app.lmiiurf,d'ai.,. *^>1 conlinu. to ‘W> 

'' poxer so long and so often as he may fill the 

cffice of Assistant Judge, without teferctice to the dUltici In which he may be 
employed : provided that the Governor of Bombay in Council may, by notilV 
esuon in the Government Gaaette, at any time withdraw such puwer. 

19. The Governor of Bombay in Council may, by ooiidcation in the 

D„ . . . . . Government Gaietie, invest an Assistant 

Judge with all or any of the powers of a District 
fe Iudge»ithma piuicuhr part ot a diiltict. and 

may, by like notification, from time to time 
determine and alter the limits of such part. 

The jurisdiction of an Assistant Judge so invested shall. // v/uh/u, excludo 
the jurisdiction cf District Judge from within the said limits. 

Every Assistant Judge so invested shall ordinarily hold his Court at such 
place within the local limits of his jurisdiction as may be determined by 
the Governor of Bombay in Council, and may, with the previous sanction of 
the High Court, hold it at any other place within such limits. 

20. Every Assisiant Judge shall use ibe 
Assistant Judge to use seal j of the District Judge to whom he is assis* 
of District Judge. janj 

part VI. 

SUCORDINATB JUDCBS. 

21. Tbeie shall be in each district so man. Civil CoiirH suhordinale lo 
tUe District Court as the Governor of Bombay 
Number of Subordinate Civil jjj Council, acting under the general control of 
Courts. the Governor General of India in Council, shall, 

from Um^to time d.rect.^^c^ sehorjiiialc Coatls iball be appohiled by Iho 
me juug Governor of Bombay in Council, and shall be 

Appointment of Subordinate Subordinate Judges. 

/edges. 


T"; r.i,-ust oaraRraphT a* originally enacted, has been omitted, a poriion 

* In 5 i 6 the la p s r Vll of i 5 S 9 * 4 nd the teauining potlioo by Act 

ofit having been repeaic« / 

Via of 1890- 
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No person shall be appointed a Subotdinate Judge unless he be a subject 
of the Queen who has practised “three"* years as an advocate of a High 
Court in India or as a vakil in the High Court of Judicature in Bombay, or 
who has qualified for the duties of a Subordinate Judge according to such 
test as may for the time being be prescribed by such High Court, or who has 
taken the degree of Bachelor of Laws in the University of Bombay. 

The tests so prescribed by the High Court shall be notified in the Govern* 
meat Gazette. 

NO rE.— 8 Bom. L R. 576. 


22A. tThe Governor General in Council may, by notification in the 
„ official Gazette, fix, and by a like noiificalion. 

Power to fix IomI limits of of tj,g 

Jodies':""" otdina., jurisdiction of the Subordinate 


Judges.!- 


23. The Subordinate Judges shall hold their Courts at such place or 
f o ». j . places as the Governor of Bombay in Council 
Subordinate appoint within the 

■ local limits of their respective jurisdictions. 

Wherever more than one sucli place is appointed, the District Judge 
shall, subject to the control of the High Court, fix the days on which the 
Subordinate Judge shall hold his Court at each of such places, and the 
Subordinate Judge shall cause days to be duly notified throughout the local 
limlis of his jurisdiction. 


The same person may be the Judgi . ' 

and in such cases the District Judge 

Court, prescribe rules for regulating i..v .....w.. ...« 

Judge shall sit in each Court. 

The Judge of any subordinate Court may, with the previous sanction of 
the High Court, he deputed by the District Judge to the Court of another 

Subordimite Judge for the purpose of assisting him in the disposal of the suits 
on his file. 


Note.— I, B. 538 ; 12B. 155 ; 13 Bom. I.. R. 25l ; U Bom. L. R. 1352. 

cusses ol Suborfmaie Judge,. , The Subeidinite Judges shall be ef 

•’ *■ two classes. 

, . . t c u 4 - . The jurisdiction of a Subordinate Judge of 

j’3ge or tbefi,f,c?is? “‘h 'te ealeuds lu all original salts and 

proceedings of a Civil nature. 

The jurisdiction of a Subordinate Judge of the second class extends to all 
T . . r c V. j . odginal suits and proceedings of a civil nilure 

jiagIoJ*e"se°'ond“S" ihn aubjeefmattet docs not exceed tn 

amount or value, five tbouiand rupees. 

25. A Subordinate Judge of the first Class, in addition to his ordinary 
c, , . , . , _ . jurisdiction, shall c.xercise a special jurisdiction 

bf^areili“^tr="f°L"cti: 

civil nature wherein the subject-matter esceca^ 
five thousand rupees in amount or value as may arise within the local juris* 
dictions of the Courts in the district prescribed over by Subordinate Judges ol 
the second class. 


• The word within quotations has been inserted by Bom. Act V of i9t^* 
t S. aaA has been added by Act IX of iSSo. 
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In diilrlcu lo which mote than one Subordinate Judge of the first class 
have been appointed, the District Judge, subject to the orders of the High 
Court, shall assign to cacli the local limils within which his said special 
jurisdiction is to bo exercised, 

KOTL*. 8B.31. 

20. In all suits decided by a Subordinate Judge of the first class in the 
exercise of his ordinary and special original 
Appeals from his decision. jurisdiction, of which the ameunt or value of 
the subjeebmauer exceeds 5 ,ooo rupees, the appeal from his decision shall 
be direct to the High Court. 

NOTE. 22B. 963 ; 20B. 265. 

27. The Governor of Bombay in Council may invest any Subordinate 

... Judge cf the first class with power to hear 

Appellate jurisdiction of Sub- from such decrees and orders of sub- 

o^mate Judge of the first class. Courts as may be referred to him by 

the Judge of the district. , j ^ .t.» n.., 

Uecices and orders so passed in appeal by a Subordinate Judge of the r 
class shall have the sime force as if passed by a District Judge. 

The Governor of Bombay in Council may. whenever he thinks fit, with* 
draw such jurisdiction from any Subordinate Judge so mvcslcu, 

28. The Governor of Bombay in Council, may invest, within sucli local 
limits as he shall from lime to lime appoint, any Subordinate Judge of the 

first class with the jurisdiction of a Judge ol a 
Power to invest Subordinate CQurt of Small Causes, for the trial of suits cog- 
judges cf small cause power*, by such Courts up to ihe amount of 500 

rupe«, and .n, Subordinate Judge of the second class tvitl. the same juns- 

diction up to the amount of 50 ru^es. .Kinls fit with- 

The Governor of Bombay m Council may. whenever h® ‘‘h 

draw such jurisdiction from any Subordinate Judge so inv 

NOTE. 12 B. -186 ; 14 B 371. 

28A’ fi1 The Hiah Court may by, general or special order invest any 
28A Qt) Ihe High t.ou judge within such local limits and 

Power to invest Subordinate subject to such pecuniary limitation as 
Judges wiih jurisdiction under r>rtsciibed in such order, wuh all or any ot the 

certain Acts. iwirers of a District Judge or a District Court 

h- Wcession Act, 1865. the Probate and 


Civil Procedure, 1903. 


Subordinate Judge by virtue of the 


(2) Every =S\e%ui;i;cMe appeaUe .he 

cal under sub- 
ject 10 an appeal 
I^ivil Procedure 

-hall use a seal one inch and a half in 

29. Each Suboidmate .he lie, al Crown wjlh the 

, I»de=- followins insciip.ion in English and ihe 

leal of Subordinate J S . . ■ ,_.isut)Otdinatc Judge uf. 
ncipal languageenhcasmet 


* Section 38 A na* 
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30, 31> \ First SubJnlimte fmdin}* prs'ctfiUuS!' Hfpi-ihd by 
Ml IS76\, 


32. No Subordinale Judge or Court of Snnll Causes shall receive or 
.. ^ registet a suit in which the Gox'ernraent or any 
suits. officer of Government in his official opacity ii 

a party, but. in crery such c.asa such Judge or 
Court shall refer the plaintiff to the District Judge, in whose Cuuct alone 
(subject to the provisions of section 19) such suit shall be instituted.* 

. i “Provided that nothing in this section 

^ shall be deemed to .apply to any suit merely 

because— 


'‘(•z) a Qtunicipal corporation constituted under Bombay Act No. VI of 
1S73, or any other enactment for the time being in force, is a 
party to such suit, and an otficer u( Govemcnent is, in his official 
capacity, a member of such corporation, or 
“{3J on otficcr of a Court appointed under the Code of Civil Procedure, 
section -156, last paragraph,! is in virtue of such appointment, { 
a party to such suit." 


or 

l(() an officer of Government— 

(z) who has been declared or appointed to be the sole member or 
one of a Board constituting a Court of Wards, or 

(zY) to whom all or any of the powers of a Court of Wards have 
been delegated, cr 

(z'lr) through whom alt or any of the powers of a Court of Ward! 
are exercised, or 

(iV) who has been appointed a nunager of the property of 3 
Government Ward, or 

(0) who has been appointed a guardian of the person of a Govern* 
ment W.ard, or 

(vi) who has been appointed a guardian of the person or properly, or 
both, of a minor, under section 3, sub-section (1) of section 19, 
sub-scction (2) of section 19, section -0, 5ub‘S€Ciion(i) of section 
22, or sub-section (f) of section 4 z, respectively, of the Bombay 
Couzt of Wards Act. 1905. is in virtue of sucli declaration, 
appointment, delegation or exercise of powers a party to such 
suu.”i 


Rimozai or Suspension, 

33. Wbrnerer the High Court is of opinion that Uicrc are good grounds 
^ , . . for making .1 formal and public enquiry into 

Ihs UUIU cf any impuulion or misMnJucl by 


any Subozdiiiaie Judge, the High Couzt may 


appoint a Camniissioner or Commissioners for the purpose of holding such an 
enquir)*, and. on the receipt of his or their report, may order that the 
Subordinate Judge be removed or suspended from otfice or reduced to a 
lower class. 

The provisions of ttifftn^uines iw/o 

the bekoTiour 0 / psih der Ibis section, 

the \>owets cenferreJ ^ ■ g exercised by the 

High Court. 


* This section substituieJ by Act X of iSyS, s. 15. is ptinted here- 
t This proviso has been added to this section by Act XV of iSSo^ s. 3. 

1 In s. 3a, proviso, cl. ceruio MTOtJi repeated by Act .Xll of iS9>,have here 
been omitted. 

S The words wiihm queulioas have been added by Qom. fVci 5 of 1914. 
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Suspension nf SuborJinaic - » ^o«tt may suspend any 

JudjM by High Connor by ^'^“°^dinale Judge from office pending the result 
Oisirici Judge, of enquiry into bis behaviour under this 

section. 

Any District Judge may, whenever he sees urgent necessity for so doing, 
taspend from office any Subordinate Judge under his control. But, whenever 
the District Judge suspends any such Subordinate Judge, he shall forthwith 
teport the case for the orders of the High Court. 

'saving of power of Govern- section 33 

ment to suspend or dismiss. interfere with the right of 

Govetnnuint to suspend, or remove from office, 
any Subordinate Judge at their discretion- 


Tsmporarv Vacancibs. 

35. Iq the event of the death of the District Judge, or of his being pre- 
Temporary vacancy otolEce PO.fotmins his- doliw by illness 

of District Judge ^ or other casually or of his absence from his 

^ ' district on leave, the first in rank of the 

Assistant Judges in the district, or, in the ateence from the district of an 
Assistant Judge, (he fust in rank of the Subordinate Judges, shall assume 
charge or the District Court without Interruption to hts ordinary jurisdiction, 
and, while so in charge, shall perform the duties of a District Judge, with 
respect to the dting of suits and appeals, receiving pleadings, execution of pro- 
cesses, return of writs and the like, and shall be designated Assistant Judge or 
Subordinate Judge, as the case may be. in charge of the district, and shall 
continue in such charge until the office of District Judge may be resumed or 
assumed by an officer duly appointed thereto. 

30. Any District Judge leaving the Sadar station, and proceeding on 
_ , . . . duly to any place within his district, may 

Delegation of powers of ^<,|cgate to an Assistant Judge, or, in the 
mrict Judge. atecnce of an Assistant Judge, to a Subordinate 

Judge at the sadar station, the power of performing such of the duties 
enumerated in section 33 as may be emergent : and such officer sball be 
designated Assistant or Subordinate Judge, as the case may be, in charge 
of the sadar station. 

37, In the event of the death, suspension or uniporary absence of any 
Subordinate Judge, the District Judge may 
Temporary vacancy of office empower the Judge, of any subordinate Court 
of Subordinaie Judge. of the same district to perform the duties of the 

T J r .L — enhnnUnale Couft. either at the place of such Court, 
.ud, 'c^c th. r.gisl.r. ,.cori. oC 

the two Courts shall be kept distinct. 

PART VII. 

MiMISTBRIAI. OfFlCBBS. 

^ ... officers of the Civil Courts in each district sball 

38* All minis appointed, and nay be lined, suspended, or 

Appoin..«M.&':. b, th. DUtiict ludt,. subject to 

tetial officers. such rule* as the High Court may from time 

lolimeptesciifae: . subordinate Court may, subject to the 

Provided that tne j fa otScers of such Court, whose salaries do 

like rules, appoint mj- 
C, P. Code— 


I 
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not exceed rupees ten per mensem, and may by order, fine, suspend or dismiss 
any ministerial officer of such Court who is guilty of any misconduct or 
neglect in the performance of the duties of his office. 

Every such order shall be subject to appeal to the District Judge ; and 
the rules for the time being applicable to appeals to the Court of Session 
from orders of (be Criminal Courts subordinate thereto shall apply to all 
appeals under this section. 

Nothing in this section shall exempt the offender from any penal or 
other consequences to which he may be liable under any other law in force 
for the time being. 

39. The duties of the said ministerial officers shall be regulated by such 

Dulies of ministerial officers. « the High Court may. from time to 

time, prescribe. 

40. The Governor of Bombay in Council may, under the general control 

_ . . . ^ , , of the Governor-General of India in Council 

life Sorts “i>t“i"' '<> “y Court under this Act a 

clerk of the Court who. in addition to such 
duties as may, from time to time, be prescribed by the High Couit. may receive 
and register plaints, and shall refer such as he may consider should be refused 
for the orders of the Judge of the Court and may sign all processes, and 
authenticate copies of papers. 

PART IX. 

Miscellanbous. 

. 41< The proceedings of each Civil Court shall be kept and recorded 
n , , , . ^ according to such rules as the High Court 

Rule, for keepms proc«d- prescribe. The Htsh 

^ * Court shall also lay down rules under which 

copies of papers may be granted. 

42. The High Court shall from time to time, with the sanction of 

^ the Governor of Bombay in Council, prescribe 

t ees for process. regulate the fees to be taken for any 

process issued by any Court, the constitution of which is declared by this 
Act, or by any officer of such Court. 

Tables of fees so prescribed shall be published in the Government 
Gazette. 

43. The District and subordinate Courts shall sit from day to day, except 

on Sundays, New Years Day, Good Friday, 
Sitting of Courts, Christmas Day, and Her Majesty's Birth Day 

and such other days as may be sanctioned for each or every district by the 
High Court. 

The High Court may also permit the Civil Courts under its control to 
adjourn for a period or periods not exceeding 
Vacaiion, j 0 irhole six weeks in each year. 


SCHEDULE. 

[Repealed by Act 16 of 1870,] 



^ , APPENDIX XIV- 

the Madras civil courts act, i873 

ACT NO- III OF 1 873-* 


KRCfiJVCO T/ia AiSBNT OF Til* GOVERNOR GENERAL ON TUB 

a I ST January, i873. 

Act t» coniAidale and amend the law} telating h the Cisil Courtt 
of the dfadras Pntidemy Subardinate to the Jdfi,A Court. 

Whereas it is expedient to ccnsoUdale and amend the law relating to the 
Preamble. Civil Courts of the Madras Presidency sutordi* 

follows Court ; It is hereby enacted as 

PART I. 

Prelishnarv. 

Short ihle, called the Madras 

Civil Courts Act, iS73. 

It extends to all the territories for the time being utider the Government of 
Local extent Governor of Fort St. George in Council, 

' except the tracts respectively under the juris* 

diction of the Agents for Ganjim and Vizagapatam ; 

- and it shall come into force on the first day of 

Commencement. March, U73. 

2. \Rcbeal of urlaxn enaetmenis.] Repealed by the RepeaUns Acf^ 1873 
{Xir of 1873). 

‘ part ii. 

Estabushmbnt and Co.ssTiTOiioN OP Civil Courts. 

, . 3. The ourobet of District (heretofore de- 

Number of District Courts, signaled Zila) Courts to be established or con* 
tinued under this Act, shall be fixed, and may from time to time be altered, 
by the Local Government : 

t[3A. When in the opinion of the High Court, the state of business pen* 

. . dine before ibe Judge of any District Court 

Appointment of Additional (hefeinaftcr called the '‘District Judge”) so re* 
District Judges. quires, the Local Government, may appoint ono 

or more Additional District Judges to that Court for such period as they may 
deem necessary. . . , 

The additioiul District Judges so appointed shall discharge all or any of 
the functions of the District Judge under this Act or any other law for the 
time being in force which the District Judge may assign to them, and, in the 

, e.atcmetitofObiecuand Reasons, see (be Gautte cf India. 1873. Pl V, p. 

.S rS^/thrSelect Committee, see PL V, p. 695 I far proce^ 

diis in Sed relating W the Supplement . 1S70. p. 900 and I873. pp. 

‘*xht«^o^rds‘*l’fov5dcJ that no increase to the number of such Courts shall be 

J ^iwsuchGoxernraent whbounbepresioussanction cf the Governor General 
made j-pcaled by the Deceoualixuioo Act, 19U (IV of 1914), Sch. pt | 

in Counc ! ^ inserted by secuoa a of the Madras Civil Courts (Amendment 
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The jurisdiction of a District Munsif extends to alllike suits and pro* 
r n*...;... ceedjDgs.not otherwise eierapted from his cogoi* 
Junsdicl.on of Distticl za„ce. of „Hch Ihe amount or value of the sub- 
^ ■ jecl-mailer does not exceed *ithiee thousand] 

rupees. 

13. Regular or special appeals, t [ ] shall, when such 


Appe-als 
District Courts. 


, , . appeals arc allowed bylaw, lie from the decrees 

trom decrees orders of a District Court to the High 


Court. 


Appeals from the decrees and orders of Subordinate Judges and District 
Munsifs shall, when such appeals are allowed 


Appellate jurisdiction ol District Court, except when 

District Court. . 


the amount or value of the subject matter of the 
suit exceeds rupees five thousand in which case the appeal shall lie to the 
High Court :] 

Provided that, whenever a Subordinate Judge's Court is established In 
..... , any District at a place remote from ihe station 

Appellate jurisdiction oi ^j^g Court, the High Court, may. 

Suborninate Ju g . previous sanction of the Local 

Government, direct that appeals from the decrees or orders of District 
Munsifs within the local limits of the jurisdiction ol such Subordinate 
Judge be preferred in the Court of the latter : 

Provided also, that the District Judge may remove to his own Court, 
... , , . tm- from time to time, appeals so preferred, and 

Disposal of appeal by D • himself, or may, subject to 

inci judg . jjjg of jije Hjgjj Court, refer any appeals 

from the decrees and orders of District Munsifs, preferred in the District 
Court, to any Subordinate Judge within the District. 

\ [ 14. IVhen the subject matter of any suit or proceeding is laid, a 
... r j house or a garden, its value shall, for the pur* 

Valuation of suits for immo- of the jurisdiction conferred by Ibis Act, 

vable property. r . ■ , . * 


be fixed in manner provided by the Couit'fees 
Act, 1870, section Clause V.] 

15. Every Court under Ibis Act may require a witness or party to any 
, ^ suit or other proceeding pending in such Court 

Power to require witn^s r make such oaih or affirmation as is pres* 

pvrljr to make oalh or affirm.- ^ 

fprcc-- 


to Natives. 


16. Where, in any suit or proceeding,' It is necessary for any Court 
... , . ^ . under this Act to decide any question regarding 

Law admiDistercd by Courts inheritance, marriage, or caste, or 

any religious usage or institution, 

(a) the Muhammadan law in cases where the parties are Muhammadans 
and the Hindu law in coses nhcre the parties are Hindus, or 
(i) any custom (if such there be) having the force of law and governing 
the parties or properly concerned, 

shall from the rule of decision, unless such law or custom ha*, ' 
legislative enactment, been altered or abolished. 


App. XIV.] 


TUB MADRAS CIVIL COURTS ACT. 


1037 


(c) In cases where no specific rule exists, the Court shall act according 
to justice, equity and good conscience. 

17. No District Judge, Subordinate Judge or District Munsif, shall try 
, j ... . • any suit to or in which he is a parly or per* 

iirt'hEy°.r«°nuTes!cj! anally inlcreslcd, or shall adjudicalQ upon any 
' ’ proceeding connected with, or arising out of, 

such suit. 


nor to try appeals from 
decrees passed by them in 
other capacities. 


No District Judge or Subordinate Judge, 
shall try any appeal against a decree or order 
passed by himself in another capacity. 


When any such suit, proceeding or appeal comes before any such ofBcer 
• r L he shall report the circumstances to the Court, 
suUs and appiala ® “ 'o « io>o.od,alely subordinale. 


The superior Court shall thereupon dispose of 


the case in the manner 


tion shall be deemed to 
the High Court. 


part IV. 


Misco.vouct up Juogbs. 


18. Any District Judge, Subordinate Judge, or District Munsif may, for 
e, . . , . , any misconduct, be suspended or removed by 

''' .hi Local Govamnaen,/ 


Suspension of Subordinate 
Judge by High Court. 


19 The High Court may, whenever it 
sees urgent necessity for so doing suspend a 
Subordinate Judge pending the orders of the 


Local Government. 

The High Court shall immediately report the circumstances of such 


suspension, 

and the Local Governmeut shall make such order thereon as it thinks 
fit. 


Suspension of District Munsif 
by Hi6h Court Commission of 
Inquiry. 


29. Tne High Court may suspend any 
District Munsif who is alleged to have mis- 
conducted htuiseir, or may appoint a Commis- 
sion for inquiring into his alleged misconduct. 


. 1. r. The provisions of Act No. XXXVII of 

Exercise by High t^urt o£ I for regulating inquiritt into the icha- 

r.'nl bv'Act'xjfxvil^riSi”’ ser-jaiili | shall apply to inquiries 

• ^ ^ * under this section, the powers conferred by that 

Act on the Government being exercised by the Higii Court. 

On receiving the report of (be result of any such inquiry, the High Court 
may, if it think fit, remove the Munsif from office, or suspend him or reduce 
him to a lower grade. . , . 

. . 21. The District Judge may suspend from 

Suspension of District Munsif pfijee whenever he sets urgent necessity for so 
by District Judge. doing, any District Munsif under liii control. 

' * See now section aa of the Code of Civil Procedure. i^3 (Act V of 190SJ. 
t TTie/ShSshicc becn amended by ibo PobU Servants (Inqumes) Act, 
(1850) Amendment Act 1897 0 of iS97l* 
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r.- u r' WheneTcr* * * § [ the District Judge ] exercises 

< Report to High Court. jljg poorer conferred by this section, he shall 

forthwith send to the High Court a full report of the circumstances of the case, 
together with the evidence, if any, and the High Court shall make such order 
thereon as it thinks ht. 

PARTV. 

Ministerial OppiCBRs. 

22 - The Ministerial Officers of + [a District 
removal of Jourl | shall be ap^inle-J, and may be suspen- 

of District Courts. removed, by t [the District Judge], whose 

orders in such matters shall § [subject to the 
control of the High Court] be final. 

II ( 23 . The Ministerial officeralof the Court of a Subordinate Judge or 
Aopoinlment, e.c., of Minis- °f Distriot Munsif shall be appointed and 
leiial Officers of Subordinate ““r “= or removed by the Judge 

Qouits, thereof, or if the Court consists of more than 

one Judge by the Principal Judge thereof whose 
order in such matter shall, subject to the control of the District Judge and 
the High Court, be final.] 

24 . Every appointment under this Part shall be made subject to such 
Rules reeulaltos such an- '“Im M the Local Government from time to 
poiolmentsT ^ prescribes on this behalf. 


'Dulles of MirtisferM offi appointed uudet this Part 

shall perform such duties as may from time 
to time be imposed upon him by the presiding 
officer of the Court to which he belongs. 

PT 6 «*nf 'Th® present Ministerial Officers of the Court 

Present M,n,ste.ial Officers, ^^jet this Act sta« be deemed to have been 
appointed under this Part. 

Transfer of Ministerial Offi- „ 124 A. (I) The High Court may tran fet 

all or any of the Ministerial Officers of any 
Civil Court subject to its superintendence to 

any other such Court. 

( 2 ) The District Judge may transfer all or any of ihe Ministerial Officers 
of any Civil Court under his control to any other such Court.] 


Temporary discharge 
duties of District Judge. 


PART VI. 

Miscbllansous. 

25 . In the event of the death of the Dis- 
trict Judge, 


* The words “the District Judge" were substituted for the words “a District 
Judge" by section 4 of the Madras Civil Couits (Amendment) Act (Madias Act 11 

of 1931)- . . • . . 

t The words “a District Court” were substituted (or the words "the District 
Courts” by section $, tiid. 

I The words ‘ the District Judge" were substituted for the words "the Judges of 
such Courts" by section 5 >iid. 

§ These words were added by section 4 (a) of the Madras Civil Courts Act, 188; 
(XXI ol 1E85). 

II Section 33 was substituted for the original section by section 6 of the Madras 
Civd Courts (Amendment) Act, 1915 (Madras Act 111 1925). 

If Section 34^V was subsiiiuicd for Ihc original section 34 A by the Dcccntrallia* 
tion Act, 1914 (IV of 1914), Sch. Pi. I. 
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or of his being incapacitated by illness or otherwise for the perfor- 
mance of his duties. 

Or of his absence from the station in which his Court is held, 

"[the Senior Additional District Judge or the Additional District Judge 
as the case may bo or if there is no Additional District Judge] the senior 
Subordinate Judge of the District shall, without interruption to his ordinary 
duties, assume charge of tlie District judge’s Office, and shall discharge such 
of the current duties thereof as arc connected with the filing of suits and 
appeals, the execution of processes arid ihc like. 

and shall continue In charge of the office until the same is resumed or 
assumed by an officer duly appointed thereto. 

26. The District Judge, on the occurrence within his district of any 

, . vacancy in the office of District MunsilT, may, 

.i’S'c P'1-? '"f o,de,= or .he Hish Court .hereon, 

Munsiff appoint such person as he thinks fit to act m 

such office ; 

and he shall at once report to the fligh Court the occurrence of every 
such vacancy and such appointment. 

27. Subject to (he other provisions of this Act and to the rules for 

rv. , . ^ , .the time being in force and prescribed by 

Civil Courts of District. 

in any district is vested in the District Judge. 

, . / e u j 28- The t [High Court] may, by nolifica- 

Invcsiuure of Subordinate tjon in the official Gaaetie, invest within such 

jfficUo"'. 'i™ 


appoint, 

any |[Distfict oil Subordinate Judge with the jurisdlcilon of a Judge of a 
Court of Small Causes for the trial of suits cognizable by such Courts up to 
the amount of rupees § [one thousand] ; 

, . , ..... and any District Munsiff with the same 

• • 1 

and may, by like notification, whenever it thinks fit, withdraw such juris- 
diction from the { [District or) Subordinate Judge or Munsiff so invested. 

_ . . V j- .A 120' (D The Hioh Court may, by 

jSbTo' j„?Lkil™°olDY,- JiiySubo,- 

wcl JuJgs in ccrl.io proceed- ?'"M 0 /odse to lake cogorzanrre of, or noy Dis- 
Ijjgj/ Inct Judge to transfer to any Subordinate 

Judge under his control, any proceedings 


* These words were inserted by section 6 of the Madras Civil Courts (Amend- 
mcni) Act (Madras Act 11 of 193 *?* _ 

t The words “High Court” were substiinied for ihe words “Local Government" 
by ihe Deceniraluaiion Act. 1914 (IV of 1914). Schn Tt. I. 

I These «ords were inserted by section 5 of the Afadras Cud Courts Acl, 183$ 

The^wordi “one thousand'' were substituted for the words ‘‘live hundred* by 
section 2 of the .Madras Ciul Courts (Sewnd Amendment) Act, i 9J6{.XV1I1 cf tg:6). 

II The words “rupees fifiy or on the rccommendaiion o( the High Court up to 
any amount not exceeding" were repealed by the Deceniraliiaiioa Act, 1914 (IV of 

J9U», J '' ' , 

"I 1 • 


Act, i 9 iovA*» 
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under Ihc Indian Succession Act, 1935,* which cannot be disposed of by Dis* 
Irict Delegates. 

(.2) The District Judge may withdraw any such proceedings taken cog* 
nizance of by, or transferred to, a Subordinate Judge, and may either himself 
dispose of them or transfer them to a Court under his control competent to 
dispose of them. 

(3) Notwithstanding anything contained in section 13, proceedings taken 
cognizance of by, or transferred to, a Subordinate Judge under the provision 
of this section sliall be dis; osed of by him subject to the laiv applicable to 
like proceedings when disposed of by the District Judge] 

„ 30. The High Court nwy permit the Civil 

Vacation. Courts under its control to adjourn from time 

to lime for periods not exceeding in the aggregate tiro months in each year. 

SCHEDULE. 

Es'AoTMbNrs Uarfi.ALHD> 

[Jiepenfeti by ihe Pepealinfy Act, fSyS {XU oj iS73).\ 

* XXXI.X of 1905. 



. SUBJECT-INDEX. 
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ADATEMENT , 


. -• t .658 

joini interest, 658 

or dismissal, effect of, 662 


cost of, 526 

Court may proceed nolwhhstandins either party (ails to produce 
evidence after, $31 
Court’s power to grant, 526 

procedure if parties fail to appear on adjourned day, 527 
ADMISSION of documents, affidavit of signature in, 510 
costs in, 510 
form of notice of, $09 
judgment on. $09 
notice of, 509 
facts, notice of, $09 

AFFIDAVIT, matters to which to be confined, 537 

power to order any point to be proved by, $37 

attendance of deponent for eiotfexamination on, $37 


, whose decree is under, 797 

contents of'meniorandum of, 764 
notice 10,77? 

copies of exibits in Court in, 771 

judgment and decree to be furnished to parlies in, 797 
dste and contents of decree in, 796 
day for hearing, 771 

decision in, where beard by two or more Judges, zoj 

decree in, 796 

determination of, 7S6 

dismissal, for appellant's default, 771 • 

of, where notice not served in consequence of appellant’s 
failure to deposit cost, 773 
dissent to be recorded in judgment in, 796 
enquiry inio pauperism in pauper appeal, 8oo('x} 
ex Partt hearing of, 773 


judgment in, 790' 

when and where prooouoceJ, 79a 
nirinino of. ;oo 
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APPEAL, power to adjourn hearing of, and direct persons appearing interested 

;o lower Court, 770 
ippeal, 8oo(vi) 
g» 77 i 


register of, 769 
registry of memorandum of, 769 

re-hearing on application of respondent against whom fx par/e dectsc 
made, 776 ‘ 

tight of, against preliminary decree, 304 
to begin in, 772 
saving of the right of, 369 
10 Federal Court, 269, 8oo(xvi) 
to the King-in*Comvcil 153, ^o(ix) 

admission of and procedure thereon, 8oo(xii) 
affirming the decision, 264 

application to Court whose decree complained of, 
8oo(ix) 

certihcaie as to value or iitness, 8oo[ix) 
ofdiness for, 258 
consolidation of suits, 83o(xl 
decree, meaning of, in, 8oo(tx,) 
effect of failure to comply with order in, Soo^xni) 
from decree, 253 
final order, 3 54 
order of tecuand, 236, 

relating to execution, 8oo(xvi] 
orders passed on appeal, 355 
when not final, 255 

increase of security found inadequate in, 8oo(xiv) 
patty's UabiUiy in valuation in, 361 
power to dispense with notices in cases of deceased 
patties in, 8oo(xiii} 

order further security for payment in, 
8oo(xiii) 

powers of Court pending appeal in, 8oo(xii) 
procedure to enforce order of King-in-Council, 8oo(Kiv) 
refund of balance deposit in, 8oo(xiii) 
remission of dispute to Court of first instance, 8ao(x) 
rerocalion of acceptance of security, 8oo(xii!) 
secutuy and deposit lequited on grant of certificate 
in, 8oo(xi) 


. .t in the Court of the first instance 

in, 262 

when leave can be granted for 
26S 

upon hearing respondent may object to decree as if he had preferred 
separate, 776 


' . *04 

APPEALS, 200 ■ ■■ 

bar of certain, 208 

from appellate decrees, procedure in, 797 
orders, 797 

procedure in, £oo(vi} 
original decrees. 200, 761 
general provisions relating to, 250 
nhat Court to hear, 250 
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Al'PK MvANCE of one of several plaintitTs or defendants for others, 401 
parlies, 470 

on day fixed in summons, 470 

where defendant may be called iinon in furnish seniritv (or. 7 17 


cient, 784 

itself cause notice 10 be served, 77 1 
require appsllint to furnish security for costs, 769 
mode of taking additional evidence, 790 
poinis to be defined and recorded in, 790 
power of, to remand, 251 
powers of, i^o 792 
production of additional evidence, 786 
remand of case by, 779 

to give nonce to Court whose decree appealed from, 771 
take additional evidence, 252 
transmission of papers to, 771 
APPLICATION of Order 33 to appeals, 66$ 

proceedings, 666 

ARliirHATlON, 183, 674 

ARREST and detention in the civil prison, 593 

personal attendance, exemption from, 178 
before judgment, 605 

exemption of members of Legislative bodies from, 321 

from, under civil process, 319 

other than in execution of oecree, 320 

proceedings on appearance of judgment-debtor in obedience to notice or 
after, 594 

procedure of, where person 1$ outside the disirici, 32; 
warrant for, to direct judgment-debtor to be brought up, 593 
ASSIGNEE, before final order in suit, procedure m case of, 664 

where fails to continue suit or give security, procedure, 662 
attachment, and sale of properly, in execution of decree, 147 

appeal from suns to esubtish right to proptii; under, 633 


tion of decree, 753 

where defendant may be called upon to furnish 
security for production of property, 749 
continuance of, subject to claim of incumbrance, 617 
cost in suits to establish right to property under, 622 
declaratory suit to establish righ to property under, 620 
determinaticn of, 610 

disallowance of daim to property under, 616 
evidence to be adduced in daims to and objections as to, 615 
in case of decree for rent or meine profits, or other matters, 
amount of which to be subsequently determined, S95 
investigation of daims to. and dijections as to, 611 
limitation suit to establish right to property under, 621 
mode of, 534 

making, 750 

of agricultural produce, $96 

debt, 593 . . , , 

share and other properly not in possessioa of judgmeai* 
debtor, 597 
decree, 605 

immovable property, 607 

application for„57i 

Small Cause Court not to erJer, 753 
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COST of suits, judicial separation, 96 
maintenance suits, 9S 
moitgsge-suit, 96 
partition suit, 97 
will cases, 97 

interference by High Court, 9; 
parlies liable in, 96 
when not allowed, procedure, 94 
COURT See FOREIGN COURT 

by which decree may be executed, too 

CouU*fees, Court's order to make deficiency of Court-fees, if open to 
appeal and revision, 346 

po^^er to make deficiency of, 343 
if can transfer decree to another Court, loo 
passing decree, if can execute it, 99 
to be applied, where several Courts have jurisdiction, 79 
which passed a decree, definition of, 99 
COURT’S inherent papers as an appellate Court, 364 
in abuse of process, 331 
addition of parties, 3$8 
admission of evidence, 3;3 
amendrocni of decree, 35: 
anneal 


. ^ • I. . 3>3 

compromise decrees, 353 
costs, 353 

dismissal for default, 354 
errors and mistakes, 357 
execuiioo, 354 
« order, 355 
expunging from records, 355 
extension of time, 356 
framing of issues, 357 
Iraud, 356 
injuncUon, 356 
invention of procedure, 357 
partition, 353 

reconslrucuoa of records, 35S 
icfund, 358 
remand. 358 
tesiKuiion, 359 
restoration of appeal, 361 

application, 361 
execution petition, 361 
suits, 3te 

retrial, 361 
review, 361 
security for cost, 363 
set-off, 363 

stay of prccccding, 362 

strike out proceedings, 363 

surety-bond. 363 

transfer of a case, 363 

limit of exercise of powers, 350 

limitation of application for, 364 

order under, to be passed for cods of justice, 350 

saviDg of, 347 

jurisdiction, how for ousted by Legislature, 21 
of, tS 

order in resistance after sale conclusive subject to regular suii, 65^ 
power to inspect, 539 
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DEAD persons, suit and decree against, 658 

DEATH, marriage and insolvency of parlies, 653 . ^ . 

of one of several plauitilTs or of sole plaintiff, legal representatives on 

the, 6c6 , . 

' procedure as to 054, 

656 

in representative suit, 657 

parly pending appeal, 659 

the defendant after preliminary decree 6S9 _ 

tnlroduction of new pariies within limitation, 600 
defendants, legal represcntaiives on the, 659 

procedure as to introduction of new parlies on, boo 
DECEASED party, determination of question as to legal representative, 661 
DECREE see CONSENT DECREES. 

EXECUTION OF DECREE, 
against plaintiff by default if bars fresh suit, 480 
appeal from, relating to sel-olf. 551 
assignment of, $77 

Court recoUrtng copies of decree to file the same with only proof, 

563 

Courts executing decree, 563 
date of, 54< 
definitioaof, 8 
execution of, 178 

against firm, 178 .... ... 

ancestral property, liability of, I4t 
application for. 
attachment of property, I47 

by^lllgh Court transferred by other Court, 566 
Court's powers to enforce in, 137 
Court to certify, 105 

Exercise of powers in appeal from order made in, 7^9 

legal represcmaiive in, iJS 

itoTyT: rSvan. question, i33 
mnrtMpee, meaniog of, i.o 


power °[.“^"on^pt'^*ty“arier aliachmcnt in. IS7 
private al>eMi>on^« ^ ]^fcalioo tor. 578 
ptocedur execution of decrees of several Ccuns, 

properly * 11 .*^ 

l» K, de.«l».a=<l i”. M;. 1; 
taUable piopeiiy. i$<» 
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DECREE, txtcniion of, it-zzit of pioptity in dwelling hoass in, 156 
wriiiea appLcal«oa for, 567 
ex pxttet appeal frcia. <9S 

applicauon to set asiie,4S9 
encct c{ rcstcration of, 433 

, 4^9 


iabetent power cf Court to set asiile 4S9 
passed by fraud, 4S3 
procedure ia seuirg aside, 493 
selling aside. 4S7 

if appealable. 493 
subject to lintlution, 494 

levisioa, 495, 492 
on cor.diiton, 49^ 
s-jficieni cause, 491 

final raottgage-dtciee, a&2 
for ao injunction, 5S7 

dtlivety cf itnmovab’e property when in occupancy of tenant, 592 
execuuen of document ct endorsement of negotiable instrument, 59a 
^movable property, S9u 

f^or imnoTible piopcriy, delivery of possession »n» 59* 
joint possession to. $91 
symbolical possession >0. 593 

iKunt profits, 543 
payment of money. jSy 
possess icn otpropeny, S4S 

and p-.etnt ptefits. S44 
tecotery of immovable property, $4: 
restitution of ooajugai tigbu. SS) 
speafic movable property, sS? 
performance, 5S7 

if to be tcTCXsed fer enor, defect cr itieguhiity in any proceeding, 
20 ? 

misjeinder cf causes of action. soS 
parties, 207 

in administration salts 546 
pre-emption suit, $47 

suit for account between principal and agent, 
dissolution of paitncrsbip, 349 

partnica of property or separate possession ofa share therein, 

350 

mode of paying money under, 55a 
transfer, 3^4 
notice cf transfer. 377 

not to be les-etsed or modified for error or irregularity cot affecting 
merits or juntdiaion, 207 

set aside wiihout nonce to app3s.ts party, 496 
payment of money under, 362 
prebminaiy deaee, meaning of, i: 

proceduse where Court dentes that us own decree shall be executed by 
another Court, 564 

Judge has vacated office before signing, S4J 
leveisal of, one of several plamtiffs may obtain reversal cf whole 
decree, 7C6 

sunultacecus execution of, toy 
special diieciions as to account m, 530 
10 direct payment cf instalments. 341 
uansfertc of a, 154 

transfer of. applicai.on of, if a step-in aid of cxccuiion jo5 
to Court of Small Causes, 363 ’ 

ttansfcricJ, Court's power in executirg, 105 
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DECREE, »!iit are m', ii 

»hea sK-ca is allsircJ. s 
where is faaaJ das cr wJ 
DECREES, titcatlsa cf, 3:2 

before iJi 
for res'i. 


itre aicKgajcc Eis bcja creryaiJ, 73S 
reiiaiss-eat of cc^ts, 313 

s:iaa cl coaja^al rights, discrtCaa cf Cccn la. 


DECREE-HOLD&R, adjastaect wiili, s^j 
asreeceat trith, 53$ 
reniacaCoa by, 55S 
de£a:tioa cf. S, 13 
ecqoiiy as to ccitiocaiioa by, 360 
foim cf cett'Ccaiioa by. 360 
fraud as teyards ccrtiocatioa by, 360 
V.ai'caiiaa of rat ocatioa by, 363 
aat.ce cf payicent oa the. 361 
ctalssicn to certify by. 361 
piayiaent oat cf Cccns. 353 
DEFAULT, what acioaats to disoistal for, 12 
DEFENCE, adtaissioa la, 479 
tew sraaad of, 470 


DEFENDANT, fixicg day far appearauce cf, 421 

js suiag plaictiii. procedure where, 743 
ceed aot be interested ia all the relief claimed, 3S6 
suDxnoos 10 order defcodaot 10 produce documents relied on 
him, 421 

to be directed to produce his witness on issoe of summons, 431 
DEFENDANTS, who are necessary panics as. 3S3 
may be joined as, 3S3 

DEPOSIT, by defendant cf amount m satiafaction of claim. 6*9 
intetest 10. not allowed to plaintid’ after notice, 679 
notice of, 679 
of money in Court, 73S 

ptocedoie where plaintiff accepts, as satisfaction in full, 679 

pan, 6?9 

detention, in prison, discretionary power to permit judgment^debtor to show 
cause against. 593 

Older of detemioo, etc, to be applied afier notice, 737 
preservation, inspectico. etc., of subjcct*maUer of suit, 757 


DISCOVERY of documents see DOCUMENTS, INTERROGATORIES, 
affidavit ID, 503 
applicatioa lor, 302 
at what time, 3n3 
which are produced. 304 
who can be compelled to make, 303 
materia) document, 304 
what documents, 303 
power to order, S7 

DISMISSAL of suit, if appealable, 479 

precludes a plaioiiff fiom bringing a fresh suit, aSs 
on period of hmiutioo, 4S6 

when summons noc served to consequence of plainiitrs failure to 
pay costs, 47 s 

where ncuher pariy appears, 47a 

if appealable. 473 

plaintifT fails to apply for (Ksh suit, after summons oc< 
served, 475 


c. p. Code— n 


•.s«* 

1 plaint filed. 4C} 
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DOCUMENTS see ADMISSION of Documenis 

admitted Tecordmg of and return of rejected documents, 514 
return of, 514 

applied to material objects, provisions as to, 515 
Court may order to be impounded, 514 

send for papers from its own records or from other 
Courts. 514 

effect of non-production of, 511 

inspection of, referred to m pleadings or aOidavils, 505 

non-compliance with order (or discovery of, 507 

notice to produce, $06 

order for taspcciion of, 506 

premature discovery of^ 507 

production 504 

rejection of irrelevant or inadmissible, 512 
time for inspection, when to be given, $06 
verified copies for inspection, $07 
DOCUMENTARY evidence to be produced at first hearing, 510 


E. 

ENDORSEMENT, on copies of admitted entries, 513 

documents rejected as inadmissible, $13 

ENGLISH, power of Local Government to require evidence to be recorded 10,323 
EVIDENCE, any question and ansirer in, may be taken down in, 535 
bow to be taken in appealable cases, 534 
Judge unable to make memorandum of, in unappealable case, S36 
memorandum of, in unappealable case, 535 

when evidence not taken down by Judge, 53$ 
question objected to and allowed by Court to be noted in, 535 
taken before another Judge, power to deal with, 536 
when may be taken in English, 533 
to be interpreted, 535 
where several issues m, 533 
EXAMINATION of parlies by the Court, 49S 

oral examination of parties, 497 
substance of, to be wrillen. 497 
EXECUTION, sec DECREE, Execution of 

by joint decree-holder, application for, 572 
execution of, 93 

endorsement on process for, 563 
in case of cross-decrees, 579 

under same decree, 580 

mode of. 5S7 

notice to show cause against, 581 

of certain decrees, transferred to Collector, Collector acting judi- 
cially in, 1O5 

Court authorising Col- 
lector to stay public 
sale of land lO, 165 
jurisdiction of civil 
Courts, 163 
rules of procedure 
in, i6S 

cross-dccrces and cross-claims in mortgage-suits, 581 
power to require security from or impose conditions, upon judg- 
tnenL-dcbior in stay for, 385 

procedure after issne of notice to show cause against, 5S4 

procetdings, procedure in, 324 

process for, 584 

simuluneous execution, 581 

stay of, 58s 

pending suit between decree-holder and judgment-debtor, 586 
when Court may stay, 585 
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EXECUTOR, ailmiiiisirator or heir, claims by, 413 
EXECUTRIX, liusbanil of married, not lo join, 700 

F. 

FIRM, notice in what capacity served in case of a, 698 
service ’m suit against partners of a, 696 
suinjr partners in name of, 694 
FORECLOSURE suit, final decree in. 731 

preliminary decree in, 727 
FOREIGN COURT see COURT 

definition of, S, 13 

jurisdiction of submission to, when presumed, 64 
avhen can be objected to, 64 
judgment, definition of, 8, 13 
presumption of, 64 
when not conclusive, 62 
stales, when may sue, 179 

FRESH suit, limitation law if affected by first suit in, 672 

when fresh suit may be brought or Court may restore suit to file, 473 


G* 

GOVERNMENT pleader, definition of. 8 

H. 

HEARING OF SUIT see SUIT 
of suit, 533 ^ 

right to begin, 533 

statement and production of evidence in, $33 
HIGH Court, power of, to determine issues of facts, 24 1 

Court’s or District Corn's general power of transfer and withdrawal of 
suit, St 

I 


INJUNCTION see TEMPORARY INJUNCTION 

Court to direct notice to opposite party.beforc granting. 756 
Order of injunction may be discharged varied or set aside. 756 
principles of granting, 754 
10 corporation binding on officers, 756 

restrain repitiiioo or continuance of bleach, 755 
INTERIM sale power to order, 737 

INTEREST of money, 88 

from date of decree, 90 
pending suit, 90 
silence of Court in, 90 
INTERLOCUTORY orders, 757 
INTERPLEADER suit, 182 

agents and tenants may not institute, 743 
plaint ID, 743 

procedure at first hearing. 743 
where may be insiituted, iSa 

interrogatories, affidavit in answer to, SOI . 

u'iic.i\i\s/ no eacepuon to be taken, 501 

and discovery, order as to, if apply to uiioors, Soj 
bonafides of, 501 
coa: of, 500 
disemety by, 49S 
form of. 500 

affiJasii in answer ta, ioi 
i a case of corporation. 50a 
irrelevant. 50a 
not suiuucutly uiatcrui, {or 
objection to, by answer, 50a 
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INTERROGATORIES, particular interrogatories to be submitted, ^99 
scandalous, 500 

setting aside ond striking out, 5at 
using answer to, at trial, soS 

ISSUES, Court rnay examine witness or documents.before framing, 517 
framing of, 515 

material from which issues may be framed, 517 
power to amend and strike oiit, 518 

questions of fact or law may by agreement to be stated in form of, $18 


JOINDER of causes of action, 411 

illustrative cases of, 413 

JUDGE, definition of, 8 
JUDGMENT and decree, 88 $38 

certified copies of, to be furnished, 551 
Court to pronounce, if satisfied that agreement was executed, 518 
definition of, S, 13 
of Small Cause Court, 539. 
to be signed, 539 
when pronounced, S38 

written by judge's predecessor, power to pronounce, 538 
JUDGMENTS, decrees or orders, amcudiDentof, 364 

accideiuat slip or omission in, 366 
appeal and revision in, 367 
at any time. 366 

clerical or arithmetical errors, 365 
power of the Court passing the 
decree in, 367 

of other Courts, 539 

JUDGMENT-DEBTOR see ARREST 

arrest and detention of, <43 
definition of, 8. <3 
detention and release of, r43 
discharged, liability of, 586 
examination uf, as to his property, 59s 
prohibition of arrest of women, 146 
security m insolvency of, 144 

JURISDICTION of Courts, if appellate Court can interfere, 7S 
objcctioDs lo, 76 

L. 

LANGUAGE of subordinate Courts, 353 
LEGAL representative, definition of, 8, 13 

M. 

“MATTERS, directly and substantially m issue", meaning of, 39 
in controversy, meaning of, 10 
issue, meaning of, 23 
MESNE profits, definition of, 8, 14 

suit for, cause of action in, 408 

MINOR, agreement or compromise by next friend or guardian of the suit of 
the. 707 

co-plaintifT, where aiiaining majority desires to repudiate suit, 712 
course to be followed by minor phintuTon attaining majority, 7t i 

• or, 701 

• • • - ■' friend m 


case of, 701 

receipt by next friend or guarJiao for the suit of property under decree, 
for, 707 


707 

removal of next friend of, 710 
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MlNOK, reprcscniaiion by next fnend or guardian for the suit of the, 705 


• . _ ^ . ■ . . • « - j, 7»3 

■ ' appoioted guirJtan for t'lc suit of the, 704 

. ' ' lute in, 324 

objections as to, 414 

MORTGAGE «uit cause of action in, 409 
MORTGAGEE, cost of, subsequent to decree, 738 
MORTGAGES by the deposit of iiile*dceils and chtrges, 742 
MOVABLE property, definition of, 8 

N 

NON'ATTENDANCE, consequence of, without sufilcient cause shown or party 
ordered to appear in person, 4S6 
NON-JOINDER, if fatal. 392 

or misjoinder, objections as to, 401 
NOTICES, etc., postage in, 326 

O 

OATH, on afiidavir, 323 

ORDER and notices under C. P. Code to be m writing, 326 
definition of. 8, 15 
under s 47 what 1$ an, ta 
ORDERS and notices how served, 639 
ORIGINAL entry to be marked and returned. 462 

P 

PARTIES, See DEATH maritage, etc., 
addition of, 39; 


... • . J87 

joint parties, Court may give judgment lor or against oue or more of 
joint parlies, 5S6 
misjoinder of, 391 

non-joinder of, 391 * 

substitution of, 39S 
striking out of, 39S 
transposition of, 399 

PARTITION suit for, cause of acnon in, 409 
PARTNER, appearance under protest served as a, 69S 


no appearance except by, 69S _ 

PARTY not to appear to be ordered to appear in person unless icsidenl within 
certain limits, 420 


i>PRSONAL*arpearar.ce' exemplljo of certain persons fio.m, 31S 
jr *oaieu fro 11, 3tS 


PLAINT, 


amenumcni u«, jvj .... , 

defendant’s inieicst auJ habiltly to be shown la, 450 
docuinenis not in jwscssion c 4 the jdaint.ir to be su:c>l in, 461 
rtlicJ OB to be stated irw 4bo 
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tlQ4 

PLAINT general cr oiher relief lo be specificiUy staled in, 451 
ground of exemption, from limitaiion law in, 45° 
in a suit by or against club, 449 
nnney suits, 44S 

suit for /iiesne profits or for accounts, 448 
nature of, 44^ 

particulars (0 be cantaioed iOt 445 
procedure ou admitting, 452 
returning, 453 
rejection of, 457 

if preclude presentation of fresh plaint, 460 
procedure in, 460 

relief founded on separate grounds in, 452 
return of, 452 

at any stage, 455 
by the appellate Court, 45$ 
due to ^taot of jurisdiction, 45; 
if appealable, 456 
representation 1/ to be made, 457 
to he amended, where defendant added, 393 


properly, 449 

. 3 be sought, 387 

PLAINTIFF’S insolvency if birs suit. 662 
PLAINTIFFS, in suit for ejectment, 382 
joint interest of, 382 
who are necessary parties as, 383 
may be joined as, 381 
PLEADER, appointment of, 416 
definition of, 8, 15 
service of process ou, 418 
PLEADING, 428 

amendment of, 436. 440 

as to additional relief, 444 
technical defect. 444 
by appellate Court, 444 
if at any stage of proceedings, 439 
It changes nature of suit, 442 
in appeal and revision, 44J 
^ case of addition of parties, 4 J4 
declaratory suits, 443 
to avoid multiplicity of suits, 443 
correct mistake, 443 
when claim barred by limitation, 442 
It is prejudical to defendant, 440 
wrong description ir, 443 
condiiion precedent m, 432 
denial of contract in, 43s 
dyjariure in, 432 

effect of docun ent to be stated in, 433 
failure to amend after order, 445 
forms of, 429 

further and belter statement or particulars in, 431 
granting antcodment, if discretionary, 438 
implied contract or relation in, 433 
malice, knowledge, etc., in, 433 


estoppel, if to be given in, 43 1 
forgery, ifto be given in, 431 
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PIXADING particulars af fraud, if to be guen m, 430 

illegal contract, if to given in. 431 
misreprcsCDtatian if 10 be given in, 4J0 
nepligcnce if 10 be guea m, 451 
settled accounls if to be gacn in, 431 
ondne InSnciice if to be given in, 433 
in be given «bcxe aecessarj-, 4:9 
prcsumpiion rf law ia, 434 
sinking out of, 435 

li scandalons, 436 

tend ID prejudice and embarrass, cic , 436 
napccessary, 435 

to be signed, 434 

applies to the compasy, 434 
state material facts and no: evidence, 4:9 
veriacauaa of, 434 

PLEADINGS, allegatiaas ir, are to be ascertained whether adm’tied or denied, 

496 

snbscqneat pleadings, 470 
POSSESSION, cause of amioa .a sa.ts far. 410 

nhea ptrty may be ?=i in immediate passessioa of land, the sabjeci- 
matier of suit, 737 

PEECEPTS. no 
PRESCRIBED, deuatiiaa of, S 
PRESIDENCY Small Cause Coans. Soo (tn) 

PRINCES, aud ciue^ savta; for, 7*3 

^ chiefs, ambatsacers and envoys. $sus agaiac, tSo 

cr chteit, perscas speoally appelated to prosecote or defen 1. iSo 
PRINCIPAL, asd ia'eiest, sen for, caave of actioa in. 410 
PROVINCIAL Small Caase Comt^ too (xXa) 

PUBLIC chaiiues. 1S5 
sulsaace, it 4 
oScer, dedaiiioa of; 9 > *> 


RECEIVER, applicaiica for appoiatcect of, 739 
appsictmeat of. 73S 
discretion cf Court as 10, 739 
duties cf, 614 

ctTect of appointment of. 759 
exdorcement of duties of, 763 
ia appeal, yta 

miscellaneous case, 760 
mortgage suit, 7^ 
paniiioa suit, ;6o 
partnership suit, ;Co 
trust, 761 
povrers of, 739 

prim^ /juV case far appointment of, 760 

remuneration of, 763 

when can be appamicd. 7 S^. 

Collector nuy be appointed as, 764 
who can be api>oiDtcd as.yjt 
RECOGNISED, agent, 413 

or pleader, appcaiasce by, 4>4 
sets ice of process oo. 4id 
a^cuts or pleadets. 414 

UrCOVERY of iminoxablc propen jr, claims to be jaiae 1 far, 414 
redemption suit, Imal deciec in. 737 , 

pieliniinaty dccice tn, 737 
tecotery cf balance due oa moiigage in, 73S 
REFERENCE, £co(av) 

Court may p^ts dcacc coninhCit up-<a dtemoaof JI-irhCrK.it 
in, Sooisvii) 
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REFERENCE jcis®eQt of High Coait to be trinssjhied, aai case disposed 
of accord:cgty, Soc{xvit) 
ofqaeslioa to High Coort, SooJxTii) 
pca-er to alter, etc, decree cf Cocrt caiteg, Sooiirli) 
to High Cccrf, :69 

cc^ts cf| ScoUviiJ 

pcwer af» as to jcrisd.'citoa ia Saall Causes, Saa'crlF) 
RELIGIOUS Eiiters, Ccan's junsdicdoa ia, 20 
REMAND of case, preliattoar; poiat ia,723 

ceder izihereet po^^r of Coart, 7S0 
RENT suit. Close of aciloa la. 410 

REPEALED enactmeats coaiiouaace of order coder, 569 
REPRESENTATIVE suit, death of oae cf the panics ia, 3S9 

icdirldoal set: far public tight ia, 393 

aoilce ia, $£9 

Lccaetoos parties ia, 3SS 

permission cf Court la, ^SS 

res juJ/e^a ia. 350 

same iateicst ia, jSS 

«hea oae peisoa may sue or defead oa behalf cf all ia 
same interest, 3S7 

r«p:e«autue U ceapetea! ia, 391 
RE'SALE, defaaltiag parchaser aasarerahle far loss oa, 6:? 

cotiScatioa oa, 631 

RES JUDICATA, u 

asd estoppel distisgclshed. 2$ 
applioatiaa of asd s. 11 ofC. P.Code.23 
applloaiioa of, to appeals, 29 
betaeea odefesdastr. 47 
ca-p!aistl&. 49 
essentials of, 39 
exhaustive, 26 

has beta heard aad £&aU; decided, 30 
ia adverse dadiags, 33 
atbitratioa, 33 
adsaieistrat-oa suit, 45 
compromise aad coaseat decree, 3S 
drcis.cas, 33 
dismissal cf suits. 53. 34 
execotioa piccccdiogs. 57 
fx fxrie decree^ 37 
inlet paries suit, 45 
iasoUeacy procc^iegs, 50 
lacd acquisition proceedings. 45 
matters when directly aad subsmoilally ia issue, 39 
heard aad fioalty decided, 39 
talacr^s sa::. 47 
mottpage su t. 31 
qcesLoas of b«. 42 
rent su't, 32 
represeaiatire sciL 3^ 
same cause of aa oa, 34 
suits d.smissed for dehiub. 33 

wart ol cvtJeace, 33 
might and ccgbt in, 51 
priacipies osceilyiag, 24 
scops of, ;5 

s=s:$ cedcr same tde. 49 
when decsion, 34 
leave to cot, 3; 

Wi'bdraa suit or appeal 32 
RESTITUTION, appeal «c, 334 

appliciiioa far, 326 
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RULEi committee to report to High Court, 316 

committees, constitution of, in certain Provinces, 515 
RULES, definiiiOD of, 9 

eiTect of, in First Schedule of C. P. Code, 324 
matters for which, rules may provide, 317 
power of certain High Courts to make, 314 

Chartered High Comts as to rules 0/ this original civil jurisdic* 

tion, 318 

other High Courts as to rules other than procedure, 318 
to make rules, 324 
publication of, 317,318 
subject to approval, 316 

s. 

SALE, 621 


irtegularity 6r fraud, 638 
material irregularity, 641 
to show substantial injury. 642 
bar of suit io fraudulent, 643 

bonsfide claimant to be restored to possession after, 652 
burden of proof of defect in, 643 


« ‘ 628 

, . debtor after, 647 

tenant, alter, 648 

dispossession by decree-holder purchaser after, 651 
distribution of assets after, 166 

appeal in, 171 
revision in, 171 

failure of publication of proclamation of, 643 
notice of setting aside of, 646 
ofngriculiutal procedure, 629 

growing crops, special provisions as to, 629 
immovable properly, 631 

de^tosii by purchaser in and re-sale on default, 632 
postponement of, to enable judgment-debtor to raise 
amount of decree, 631 
procedure in default of payment in, 634 
time for payment in full of purchase money in, 633 
what Courts may order, 631 

movable property, 629 

by public auction, 630 
delivery after, 630 

irregularity not to vitiate but the person injured may 
sue, 630 

vesting order in case of other property, 631 
negotiable instruments and shares in corporation, &30 
transfer after, 630 

properly, application of proceeds, after, 740 
subject to ptior mortgage, 740 

suit for sale, necessary for bringing moitgagcJ piopcrty to 
sale, 741 

omission of notice 10, 643 
on ground of under-vaiuation, 643 
power of Local Government to make rules as to. 1^3 
to order property attached for, 622 
procbmilion, description of proptrty in, 625 
if to state the income, 62$ 



SALE, proclamation mode of making', 625 

of, by pul)!<c atictioa, 623 
other information id, 63$ 
to Slate the valuation, 624 
purchaser’s title in, 160 

resistance or obstructloa by bonafide claimant afier, 6so 
judgment-debtor after, 65a 
to possession of Ininiovabie properly after, C49 
restiiction or bidding or purchase by officer m, 629 
return of purchase-money in certain cases of, 646 
saving of certain, 637 
setting aside of, 646 

suit against purchase if maintainable on ground of purchase being on bebalf 
of plaintiff, i6t 
time of, 626 

want of attachment if vitiates, 643 

when decree-holder purchases in, amount of decree may be taken as pay- 
ment, 628 

to become absolute or to be set aside, £45 
SALVAGE, assessor in causes of, 334 
SECOND appeal, 209 

admission in, aiQ 
attestation of advantage in, 220 
bonafide in, 220 
concurrent dnding in, 223 
consideration in, 230 

of evidence In, 22$ 
construction of documents in, 220 
contract in, 220 

contributory negligence in, 220 

Court-fee in, 223 

date of birth in, 220 

dedication in, 223 

discretion of lower Court 10, 333 

finding as regards market-value, 333 

nature of propeity in, 233 
reasonable and probable cause, 334 
to aucesirai nature of property in, 3 19 
limitation in, 329 
meaning of words. 233 
pardanai/un lady, 235 
leptesentation, 23$ 

of a deceased, 233 

of fact, 235 
fraud in, 324 

from an order of abatement, 319 

if abandonment o( a point 10 lower Court allowed in, 318 

IS a c^uestion of law or 
fact m, 318 

decision is conuary to error and defect in procedure, 314 
law, 311 

usage, ba%iog the force of law, 212 
subject to error in dealing wiih evidence, 214 

irregulaiily io taking additional evidence, 
21S 

new plea can be raised, 21$ 
in decision regarding adverse possession, 219 
miscellaneous cases, 240 
suits for accoumi, 239 
award, 239 
conUibutioD, 239 
daiiuges, 23 j 
isuiuosabic |itoj>crty, 240 
luaimcaaOkC, 240 
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SECOND APPEAL, in suils for mattiage contract. 240 
metne profits, 240 
rents, 240 

inference, from facts in, 228 


no second appeal in cetiain suits, 237 
notice in, *32 
on no other grounds, 237 
original nature of the suit if criterion in, 238 
question as regards rent or rate of rent in, 23$ 
of account ioi 235 
acknowledgment in, 23; 
acquiescence in, 219 
benanii in, 220 
costs in, 222 
damages in, 223 

dissolution of partnership in, 234 
fact in, 237 

jofnngemcnt of copyright in, 235 
intention in, 233 
lurisdiciioD in. 229 
legal necessity in, 229 
limitation in, 229 
marriage in, 230 
tninofily m, 230 
misjoinder in, 230 
nature of transaction in, 234 
. negligence in, 234 

notice of transaction in, 234 
nuisance in, 232 
onus of proof in, 223 
ownership and possession in, 234 
presumption in, 232 
proof of fact in. 235 
status in, 23$ 

235 

tenancy, nature of, in, 231 

when the value of the suit does not exceed Rs. 500, 237 
SECURITY, tflect of failure to supply, 681 

for cost, in case of residence out of Drilish India, 680 
when may be required from plalniiff, 6S0 
costs, 680 

m case of order for execution of decree appealed from, 768 
nut to be required from the Government or a public officer in certain 
cases, 769 

procedure where defendant fails to furnish security or find fresh one, 
749 

SEPARATE trials, power of Court to order. 413 
SERVICE, cost of, 8oo(xxviu> 

SET-OFF, Court-fee in claims of, 469 
equitable set-olTin, 466 
limitation in, 468 
of the same character in, 468 


744 


pailies to be subject to CuJrt'a jurisdiction in, 744 
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nil 


SPECIAL Case, power lo state case for Courts, 744 

where value of subjecMnaiter must he stated in, 744 
cases, 1S4 

SPECIFIC performance, cause of action in suits for, 410 
STAY by Court which passed the decree, 764 
of proceedings and of eYocutioo, 766 
SUBORDINATE Courts, what are, l6 

; . . . '• able, 6(6 


SUIT, against person carrying on business in name other than his own, 699 

public onicer, extension of imie to enable public oilicer lo nuke 
reference to Government in, under s. 47, 690 

bar of, 116 

hy or against mlhVary or naval men or airmen, officers or soidicrf who cannot 
obtain leave may authorize any person in, 692 
conduct of, 40t 
dismissal of prior, 408 
disposal of. at the tirst bearing. 519 

if one of several dclenJanls not at issue, 519 
parlies at issue, 519 

not at issue, 519 

on failure to produce evidence, 519 
for foreclosure, payment of interest 10, 738 
sale, /iaal decree in. 733 
frame of, 403 
if includes appeals, 24 

arbjtratjon proceedings, 24 
revision, 24 

omission to claim m, 401 
on contracts, causes of action in, 401 
parlies 10, 381 

procedure in case oI non-attendance of one or more ol several defendants, 4S6 

plaintiffs, 4S6 

procedure wlien plaiatitr only appears, 47^ 

where defendam appears on adjoarneil hearing date and assigns 
gOQi reasons for previous non-appearance, 477 
only appears, 478 
relinciuishmenc of claim in. 406 
same parlies to, 407 
stay of, 22 

10 be commenceil by pUml, 4>9 
include the whole claim. 403 
set aside fx patU decree, 496 
wiilidrawal of, 407 

whole claim in respect of the sanie cause of action lO. 400 
SUITS, against Government, notice in, 173, 175 ^ 

suits for ra;unc{/on, ijb 
to the Secretary of bcate (or India, 177 
pabl-c ctScer in his odicial capacity lO, 177 
Trinces, chiefs, ambassadors and cnvo;i. tSi 

style of rrmcet and cViels as parties to 
suits, i£a 


public officer, procedure «n, 
by Of against corporation, 69J 

sjbscrtptioa asr set.a,atiaa of p.’caJjig in, 693 
fotcign and name luUrs, 177 
Cot erunent, 173. &>a 

agtu (or Cosczsxcat to rcce.ie r^xccj la, Ofj 
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SUITS, by or against Go\erument, allendance of person able to answer questions 
relating to, 691 

fixing of day for appearance on behalf of Govern- 
ment in, 691 

persons authorised to act for Crown in, 690 
plaint to, 690 

military or naval men or airmen, 692 
minors and persons of unsound mind, 700 
trustees, executors and admiflistrators, 700 
pauper, 714 

concerning property vested in trustee, representative of beneficiaries in, 700 
for sale, prehmiaary decree in, ? jz 

xa/oruia pauperis by persons not of sufficient means, 715 


. 723 

cost in. 723 

examination of applicant in, 717 
Government may apply for payment of Court-fee 
in, 723 

to be deemed a party in, 723. 
if open to appeal or revision, 716 

nonce of day for receiving evidence of applicant’s pau- 
perism, 7:9 

presentation of application in, 716 


pauper to bar subse* 
, 723 


if open to revision, fig 

institution of, 8d, 419 

cause of action m sulronjronlracis, 72 

nature of, 72 

defendant’s place of business, nature of, 71 , 

residence, nature of, 71 

for compensation for wrong to person or movables, 69 
in other cases, 75 

suits against commission agents, 73 
insurance compay, 74 
non-resident foreigner, 74 
m suits between etc., principal and agent, 74 
for money borrowed, 75 
leave of, 71 

where defendants reside or cause of action arises, 70 

local limits of jurisdiction of Courts are uncertain, 63 
subject-matter situate within jurisdiction of diirerent 
Courts, 68 

on negotiable instruments, 461 
register cf, 419 

relating to mortgages of immovable property, 724 

attaching creditor la, 726 
co-heirs in, 726 
co-mortgagee in, 726 
co-mortgagors in, 726 
joint Hindu family in, 726 
landlord id, 727 
legal representative in, 727 
lessee m, 727 
mortgagee in, 727 
parties to suits for foreclosu- 
re sale and redemption in, 
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SUITS, reUtiog to matiSige of immovable property prior parties, in, 715 

proper parties in, 725 
power to decree sale in fore- 
closure, 733 

puiuie mortgagee in, 725 

non-joinder in, 717 
nHioal receiver in. 726 
paramount title, 726 
public matter, 184 
Sub-moitgagee in, 716 
tenant in, 727 

to be instituted where subject-matter situate, 65 
transfer of, matters to be considered in granting relief, 79 
notice in, 79 

when may be insiiiutcd in more than one Court, 79 
SUMMARY suns, defendant showing defence on merits to have leave to appear 
in, 746 

power to order bill, etc., to be deposited with officer of Court, 747 
set aside dcctce, 747 
procedure in, 747 

on negotiable insttuments, 747 
upon bills of exchange, etc. institution of, 745 


524 

person to whom summons 1$ delivered or sent for service, 428 
endorsement of time and manner of service, 4:4 
examination of serving officer in, 424 
expenses for experts applying for, 521 

of witnesses to be paid to Court on applying for, 520 
for service, delivery or transmission of, 42 t 
foreign, service of, 87 
how served, 512 
issue of, 4ig 
mode of service of, 421 

penalty of default of persons 00 u-bom summons have been issued, Sy 
proceefure whetj defendant refuses to accept service of or cannot be 
found, 423 

where witness fails 10 comply with, 522 
scales of expenses in applying for, 521 
service of, 421 

agent by whom defendant carries on business, 422 
in foreign territory through political agent of Court, 427 
on agent in charge in suits for immovable property, 422 
civil public officer, 427 
defendant in prison. 426 
male member of defendant's family, 422 
person, to sign acknowledgment, 423 
servant of local authority. 427 

railway company, 427 
several defendants, 422 
soldiers, 428 

to be on defendant in person when practicable or on 
his ageoi, 422 

where defeedant resides in another Province, 87 

out of British fndiaand has no 
agent, 427 

within the j'unsdictioQ of 
another Court, 426 

within Presidency-towns and Rangoon, issued by Courts 

outside, 426 
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SUMMONS, subslituted service of, 425 

effect of, 42$ 

time for appearance to be fixed in> 425 
substitution of letter for, 428 
time for service of, 522 

place and purpose of attendance to be staled, 521 
to be either to settle issues or for final disposal, 421 
defendants, 86 
produce document, $22 
witness, 87 

expenses to be paid when detained more than one day, 
procedure when insufficient sum paid in, 521 
lender of expenses in, 521 

to attend to give evidence or produce documents, 520 
SUPPLEMENTAL proceedings, 197 
SURETY, discharge of, 338 

enforcement of liability of, 334 

Court’s order if open to revision, 339 

,336 


.... - . -..36 

if a party to the suit, 339 
liability of, 337 

notice to, before attachment of his property, 339 
procedure on application by surety to be discharged, 74S 
SURETY-DOND, limitation for, 339 


TEMPORARY injunctions, 752 

cases in which they may be granted, 752 

TIME, ■ • ' . 

TRANS 

of business, 346 
execution proceedings, 83 
suit to any Court subordinate to it, S3 
when to be made. 83 
suits from the Court orSmall Causes, 84 
Governor-General's poner in, £6 
grounds for, 83 

High Court's revision power in, 8$ 
territorial jurisdiction pending suit, effect of, 347 
TRANSFEREE, ftniUnIe hte rules as to, 652 
TRIAL, separate trial, power of Court to order. 383 
TRUST, administration of, 190 
and trustee, 191 
charitable law as to, 188 
constructive. leaveas to, i £3 
direction of the Court m, 189 
persons having interest m the, 190 


• ■ ■ ..rators, joiadcr of, 700 

U. 

U NAUTHORISED, persons, ii cm address Court 313 

w. 

WITHDRAWAL .and adjustment of suits, C66 
of mortgage-suir, 671 







